Claims and Defenses

· Adjudication of a claim:
1) Do if then clauses accurately state a rule of substantive law?
2)    Do actual facts fit the conditional imperative?
· If both yes, then a claim is valid unless D has a valid affirmative defense
· A suit can be dismissed for reasons other than an invalid claim, but it will always fail if the answer to 1or 2 is no
· How do we allocate the burden for proving the elements material to the claim?
· Hypothetically, we could simply lay all the burden on D
· Allocation may differ at various stages of the litigation
· 3 different burdens:
· pleading
· production
· persuasion
· All 3 burens are typically placed on the same person with respect to a particular element
· Pleading
· Who must allege a particular element in the pleadings?
· If P, must do so in complaint
· If D, must do so in response
· Failure by P to plead an element for which he is responsible, the complaint may be dismissed
· Example:
· P must plead: 1) negligence, 2) causation, 3) injury/damage
· D must plead: contributory negligence
· Pleading: P and D have a car accident, accident injured P, and P suffered x $ of injury
· Insufficient because:
· Negligence isn’t included
· D may be able to end the case right there by filing a 12(b)(6) motion
· If D fails to plead contributory negligence, that issue is out of the case
· 2 caveats:
· pleadings can be amended
· burden of pleading imposed on P may be more relaxed
· Production
· At its simplest, answers the question: who loses if no evidence is produced on a particular issue?
· The party who will lose if no evidence is prodcued has the burden of production
· i.e, two insurers, two cases: one imposed burden of production on insurance company, they other on the insured
· A party may fail to meet the burden even if it produces some evidence on the issue – not just when it produces no evidence
· A party meets the burden of production if it has produced enough evidence to allow a reasonable jury to find for that party
· If not, court can award judg,ent against the party as a matter of law
· Persuasion
· Judge has the power to decide burdens of pleading and production in all cases
· In jury cases, it is the jury that decises whether a party has satisfied the burden of persuasion
· Persuasion: who bears the risk of not persuading the fact-finder?
· Standard of proof of standard of persuasiveness
· 3 standards:
· preponderance of the evidence
· party with burden of persuasion will lose if the evidence is equally balanced
· beyond a reasonable doubt
· clear and convincing evidence
· What really happened is not an issue for the judicial system.  The issue is whether a party has satisfied its burden
· i.e., in criminal cases: a plea of not guilty has nothing to do with whether D is innocent
· Judicial system isn’t in business of deciding what truth is, it’s in the business of deciding whether a party has met its burdens
· Questions about affirmative defenses:
· Does one of the unless clauses upon which D relies provide a defense to liability under the subsequent law?
· If so, do the actual facts support this unless clause?
Gomez v. Toledo

· Sec. 1983 involves two elements:
· Deprivation of a federal right
· Under color of state law (an action by an official in an official capacity)
· Qualified immunity for public officials: he/she cannot be held liable unless he/she has acted in bad faith
· Bad faith (at this time) if:
· He knew or should have known that an action would violate a federal right, or
· He acted with intent to cause deprivation of a federal right or some other injury
· Simplification:
a) Deprivation of a federal right
b) Under color of state law
c) Bad faith
· Question in Gomez: Whether c) is allocated to P as an element of the claim, or to D as an affirmative defense
· If allocated to D, he must allege that he acted in good faith
· If allocated to P, he must satisfy the burden under c)
· P alleged deprivation of a federal right because he was granted no hearing in the dismissal (no due process)
· Police chief was acting under color of state law
· Respondent filed a 12(b)(6) motion because P did not allege in pleading that D acted in bad faith
· Purpose of 12(b)(6): test if if, then clauses state a rule of substantive law
· Was 12(b)(6) appropriate?
· A motion to dismiss under 12(b) must be brought before pleading if a further pleading is permitted – 12(b)(6) seems inappropriate
· It could have been brought under 12(c) -- but it’s the same grounds so all this is really a quibble
· D’s lawyer was sloppy in bringing a 12(b)(6) as opposed to a 12(c) motion
· Either motion may be used to enforce the burden of pleading
· They assume all the allegations to be true
· If P had amended his complaint to include bad faith, he could not have appealed until a judgment had been entered
· By not amending the complaint, judgment can be entered and an appeal can be taken
· A P has a right to amend the complaint, unless it is clear that he can do nothing to state a claim
· Here, he could have amended the complaint but chose not to
· Had P amended the complaint, he would have had the burden of prodcution and persuasion also – this is much harder to do
· Also, the burden of pleading in a civil rights case has heightened pleading requirements that P may have wanted to avoid
· This was a gamble: had P lost his appeal, he would have been out of court
· Usually, this is not a good idea
· Court found that good faith is an affirmative defense, with the burden placed on D
· Bad faith is not an element of the claim that P must plead
· Reasons for making it a defense:
a) Nature of the qualified immunity defense – it’s hard to know or prove what another person was thinking
b) Nothing in the language of sec. 1983 includes bad faith as an element
c) Precendent in this area treats good faith as a defense
d) It is contrary to establish practice in analogous areas of law to make this an element of the offense
· Problem with Justice Marshall’s reasoning in b)
· The statute makes no mention of qualified immunity
· Congress assumed that section 1983 incorporated qualified immunity from the common law
· So the question is: did common law make good faith a defense?
· Problem with a):
· Argument is that question of good faith depends on subjective factors that P doesn’t know
· But similar issues are often allocated to P
· i.e., P must establish intent to deceive in fraud
· Problem with d):
· Statute would require D to have acted with intent or negligence – these are often required to be proven by P
· All 4 are baloney: So what’s driving Justice Marshall’s decision here?
· Marshall is sympathetic to civil rights claims.  Allocating the burden to D makes it easier for the party claiming that his civil rights were violated
· Marshall writes a preference into the law for Ps.
· This is a policy rationale – but Marshall doesn’t say it in so many words.
· In a close case, P rather than D should have the scales tip in his favor
· Making qualified immunity D’s responsibility does this
· Rehnquist wants to leave open the possibility that if evidence is equal to tip the law toward D, the state actor
· He leaves open the issue of hwo has the burden of persuasion
· Usually, allocation of the elements is made clear by precedent
· Rule 8(c): sets forth a lot of affirmative defenses for purposes of burden of pleading (but maybe not for production and persuasion)
· Pleadings: written statements of allegations and denials that frame the dispute between the parties
· Must be grounded in law and fact
· Rule 11: two functions
· Force pleader into a reasonable inquiry into law and facts before pleading
· A means of deterrming frivolous claims
· 11(b) imposes four duties:
· the pleading is not presented for an improper purpose
· the claims are warranted by existing law or a non-frivolous argument for a change or new law
· the factual contentions are likely to have evidentiary support
· the factual contentions are warranted by evidence
· An invalid claims is not necessarily frivolous
· Standard: don’t go farther in asserting a claim than a reasonable attorney would
· A reasonable attorney may still assert a semi-uncertain claim
· A reasonable inquiry into the facts is required
Pleading Philosophy of the Federal Rules of Civil Procedure

· Relative unimportance of pleadings

· Federal rules emphasize discovery.  Earlier systems had limited or no discovery

· Had a lot more pleadings

· It is now much easier to amend pleadings – errors are much less important than they used to be

· Rule 15(a): grants leave to amend freely when justice so requires

· Unless pleader is abusing the process resulting in prejudice to the other side, an amendment will be admitted

· Prejudiced does not simply mean that it will make it harder for the other side to win

· Prejudice is what an opposing party suffers because the party got it wrong the first time

· How much prejudice is required to deny leave to amend?

· Depends on how diligent the party is in requesting leave to amend

· Rules favor resolution of lawsuits on their merits, rather than on technical pleading errors

· Rule 8(f): all pleadings are construed as to do substantial justice

· Means that ambiguities are resolved in favor of justice rather than punishing a pleader who wasn’t careful

Complaint

· 2 questions:

· must a P really allege each element of a claim?

· How detailed must the P be?

· Rule 8(a)(2): a pleadng must contain a short and plain statement showing that the pleader is entitled to relief

· Rule 84: forms contained in appendix are sufficient

· i.e., form 9 is sufficient for rule 8(a)(2)

· form 9 doesn’t allege each of the elements of negligence.  It speaks only in terms of negligence.

· But “negligence” means duty and breach

· A complaint is only dismissed if it appears beyond a doubt that P can prove no set of facts in support of the claim that would entitle him to relief

· i.e., if, even if the facts were true, the harm suffered is one that the law can’t redress

· to interpret this broadly means even “D is legally liable to P for damages” is an acceptable complaint

· the court in Conley did not mean literally that.  All that is required is a short and plain statement of the claim that will give D fair notice of the claim and its grounds

· we still don’t know what “fair notice” means, and Conley hasn’t resolved the confusion

· supreme court treats pleading with “appalling casualness”

· Most courts require claimant to expressly or impliedly allege each element of the claim to get past a 12(b)(6) motion

· A careful lawyer should expressly allege every element of a claim

· How detailed must the allegation of an element be?

· Issue of factual specificity

· Must tie elements into the facts – simply alleging all the elements without discussion of the facts, is not enough

· Depends on pleading philosophy:

· A detailed pleading may save the expense of discovery to figure out if P has a claim

· On the other hand, loose pleading standards want to avoid the risk that a meritorious claim might not be investigated by cutting it off at too early a stage

· Which philosophy to apply may depend on how complete the claim is

· A judge may require a higher standard of substantive sufficiency and greater factual specificity in a complex case

· Tension: between cost of discovery and possibility that a meritorious claim might not be investigated

· Problem: strict pleading requirements, with leave to amend, may suck up judicial resources and still lead to expensive discovery

· Loose pleading standards may better spend legal resources

· Rule 9(b): averrments of fraud or mistake shall be stated with particularity

· Requires a greater standard of substantive sufficiency and factual specificity

· Specificity of a complaint is challenged by a 12(b)(6)

· Rule 12(e) is rarely used to challenge rule 8(a).  A rule 12(e) motion is appropriate only if the allegations are so vague that you can’t tell whether to admit or deny the allegation

· 12(e) is sometimes used to enforce 9(b)

· Buffalo Creek complaint is so detailed because:

· It is an advocacy document

· It forces D to admit or deny each allegation 

· Advantage of D not bringing a 12(b)(6) motion: if P isn’t aware of something he must prove and doesn’t take necessary steps during discovery, D can then bring a motion for summary judgment

· Why no barebones complaint as in rule 9?

· Adversary document

· Used as a form of discovery

· May entitle you to automatic disclosures under rule 26

· There is nothing particularly dangerous about specific pleading if a lawyer knows what he is doing

· May be useful not to require specificity, even if good lawyers will plead with specificity

· This avoids dismissal of potentially meritorious claims where O cannot yet plead everything

· Discourages wasteful pleadings

Responding to the Complaint

· D must respond in a timely way

· 1 of 2 ways:

· a pre-answer motion, or

· by answering the complaint

· Rule 12: 7 defenses asserted by pre-answer motions:

1) Lack of subject matter jurisdiction

2) Lack of personal jurisdiction

3) Improper venue

4) Insufficiency of process

5) Insufficiency of service of process

6) Failure to state a claim upon which relief can be granted

7) Failure to join a party under rule 19

· 2,3,4 & 5 are disfavored

· All defenses (except for failure to state a claim), affidavits can be filed in support of the defense

· No evidence allowed for 12(b)(6) because its intent is to test the complaint.  You assume for its purposes that the allegations are true

· If evidence is presented, it becomes a motion for summary judgment

· If D has a 12(b) defense, it is advantageous to assert the defense in a pre-answer motion

· She doesn’t have to admit or deny allegations

· Sometimes, it’s better to do it later

· i.e., if D needs discovery to support a 12(b) defense, it may be better to assert the defense in the answer and raise it at a later time

· failure to file a rule 12 pre-answer motion has consequences:???

· Answer

· Will contain: a response to P’s claim and any counterclaims

· Always includes defense to the complaint

· 2 kinds:

· rule 12(b) defenses

· affirmative defenses: burden of pleading on D

· unless clauses of conditional imperative

· “even if” or “yes but” statement

· affirmative defenses asserted to defeat P’s claim

· counterclaims asserted not to defeat P’s claim but to seek affirmative relief

· must admit or deny allegations of complaint

· general denials challenging every allegation aren’t permitted unless you can in good faith deny every allegation (Rule 11)

Fuentes v. Tucker

· D amended answer on day of trial to admit liability

· D did this so that jury would not hear evidence about the circumstances of the accident

· California law says circumstances are irrelevant to damages

· Admission of evidence as to circumstances is in error

· D wanted to avoid the possibility that, despite the law, jury would consider circumstances in computing damages

· California Supreme Court agreed that trial court should not have admitted evidence of circumstances

· But the award was not so large as to indicate prejudice and the error did not result in a miscarriage of justice

· Circumstances were material to liability, but not to damages

· 2 basic points:

· matters admitted by D are out of the case and not subject to proof at trial

· there may be sound tactical reasons for D to make an admission, even if there is a possibility that he could prevail at trial

· Filing of an answer doesn’t always terminate pleading practice

· Rule 12(f): striking an insufficient defense

· Is to an affirmative defense what a 12(b)(6) motion is to a claim

· Takes factual allegations as true with respect to the affirmative defense.  Doesn’t challenge factual basis of affirmative defense

· Strikes it because what is being pleaded is not a defense

· P need not affirm or deny affirmative defenses – it is assumed he denies them

· A P is required to assert any defenses he has to D’s counterclaim in the reply or pre-reply motion

· Same rules as pre-answer and answer motions

· Summary:

· Claim P

· P complaint

· D Rule 12 pre-answer motion

· D answer

· P Rule 12(f) motion to strike legally insufficient defense

· P Rule 12(e) motion (if answer is too vague)

· P reply

· Counterclaim D

· D answer

· P rule 12 pre-reply motion

· P reply, asserts 12(b) defenses, admitting or denying allegations, & asserting affirmative defenses

· D rule 12(f) motion to strike

· No pleadings after a reply so court cannot order a response to the reply



· Substantiality of Claims & Defenses

Rules of Evidence
· Either admissible or inadmissible

· inadmissible: rejected by objection

· sometimes evidence is inadmissible if brought in for one purpose, but admissible if brought in for another purpose.

· tactical strategy of admitting what would be otherwise inadmissible

· Two basic forms

· witness testimony

· rule 602: requires that a witness have personal knowledge

· evidence must be introduced to establish personal knowledge.

· evidence may include witness’s own testimony

· witness testimony may be impeached by casting doubt on the witness’s credibility

· i.e., call another witness who contradicts the testimony

· documentary evidence

· must be authenticated -- rule 901(a)

· can be done with testimony 901(b)(1)

· other ways, too

· both forms must be relevant: rule 401

· relevant: anything tending to make determination of the outcome more or less probable than w/o the evidence

· relevant evidence is either:

· direct

· i.e., a person who saw a barn on the day in question

· indirect (circumstancial)

· i.e., a person who saw a barn on the day before the day in question

· A jury need not credit direct testimony over indirect

· Relevant evidence is not always admissible

· 801(c) Hearsay: another’s testimony offered through the declarant’s mouth

· an authenticated diary containing a statement is still hearsay because the statement was not made while testifying at trial

· Hearsay isn’t always inadmissible: 803 & 804 are exceptions to the hearsay rule, and there are others in FRCP

· most important exception: admission by a party-opponent 801(d)(2)

· treated as not hearsay rather than an exception

· a party can introduce any statement made by his or her opponent without running afoul of hearsay rule

· i.e., if the party wrote in her diary an admission, it is admissible if the diary is authenticated

· Multiple hearsay: both statements must conform to an exception to the hearsay rule to be admissible

Summary Judgment

· Unlike 12(b)(6), 12(f), & 12(c), summary judgment does not assume the truth of pleadings

· Two possible questions to be answered in summary judgment:

· 1)  How do we interpret the substantive law?

· though there may be no dispute about the facts, there may be a dispute about the legal effect of the facts

· A summary judgment motion may be an economical way of deciding the case when there is no dispute as to facts but there is a dispute as to law

· i.e., if issue is about statute of limitations and parties dispute if it is one or two years

· 2)  Is there a genuine issue of material fact?

· This is our focus here

· A party is entitled to summary judgment only if there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law

· A fact is material only if it must be decided to resolve if a summary judgment is valid

· An issue is genuine only if a reasonable jury could find either for π or Δ.  If they could find for only one, there is no genuine issue.

· Moving party wins summary judgment only if a reasonable jury would be compelled to find for the party

· Nonmoving party wins summary judgment motion if the jury could find for either party

· Rule 56(c): pleadings, depositions, answers to interrogatories, admissions, & affidavits can be used to show that there is no genuine issue as to material fact

· pleadings cannot create genuine issues, they can only frame an issue, determine what issues are material, and sometimes which are genuine

· discovery products, like pleadings, can frame the litigation and sometime be used as evidence

· Rules 56 (c) & (e) provide an exception to the hearsay rule for affidavits & discovery products

· Moving party with burden of production at trial

· must produce evidence that standing alone would compel them to find for the moving party

· if evidence is produced, burden of production shifts to non-moving party

· ways:

· introduce evidence contradicting moving party’s evidence

· attack credibility of moving party’s witnesses (bias, dishonesty, unaware or unsure of facts)

· credibility of evidence is a jury question -- this is why attacking it may defeat summary judgment

· only works when moving party would have burden of production at trial

· sometimes only available evidence is biased: should we deny summary judgment whenever moving party with burden of production produces biased evidence?

· because of the amount of self-interested testimony, it may support a summary judgment motion if it is uncontradicted and otherwise unimpeached, and nonmovant could easily rebut the testimony but does not do so.

· i.e., when one side says the other didn’t sign a contract, to refute summary judgment, it is not enough for the one to say that the other is biased.  He must say that the other did sign the contract.

· Non-Moving party with burden of production at trial

· i.e., Δ moving for summary judgment on π’s claim

· Should moving party have an obligation to introduce evidence to compel a reasonable jury to find for it?

· Should Δ be required to negate π’s claim?  Or should non-moving party be responsible for producing evidence on a summary judgment motion?

· Traditional view: Adickes v. S.H. Kress & Co.: moving party, even without burden of production at trial, must negate opponent’s claim (i.e., Δ should negate π’s claim when Δ moves for summary judgment)

· π, Adickes, non-moving party, had to establish some nexus with state action to recover for violation of equal protection rights

· issue of material fact here: whether police conspired to deny π her equal protection rights 

· π had burden of production

· Court found that if π produced evidence that there was a policeman in the store, she would satisfy the burden of production.  Issue would then go to jury to determine if she met the burden of persuasion.

· Court concludes that Δ can win only if it produces evidence that would negate π’s claim -- evidence that standing alone…

· if Δ negates π’s claim, burden of production shifts to π to produce evidence that would permit a reasonable jury to find for her

· Even though Adickes has burden of production at trial, on summary judgment, S.H. Kress must negate Adickes claim.  After it’s negated, obligation is on non-moving party to show that she has met her burden of production.

· Court ruled that S.H. Kress had failed to negate Adickes’ claim.  If they had, Adickes would have been in trouble.

· Adickes relied on:

a) complaint

b) a statement in her deposition

c) an unsworn statement by a Kress employee

d) an affidavit re: atmosphere in the store

· a) doesn’t satisfy burden of production at trial because a complaint is merely an allegation, not evidence.  It cannot satisfy burden of production, all it can do is frame the issues.

· b)  2 statements: deposition transcript, and statement in deposition transcript

· she may use her own deposition, but she may not use the statement in the deposition because it is hearsay

· c)  Today it would be admissible as an admission of party-opponent.  At the time of Adickes, it would not be treated as the admission of party-opponent & is hearsay.

· written statement is an out-of-court statement offered to prove the truth of the matter asserted.  Unsworn statements do not fall within the exception in Rule 56.

· if it had been an affidavit, it would have been admissible and not hearsay

· note: the content is not hearsay, it’s hearsay because it’s an unsworn out-of-court statement.

· d)  not sufficient to permit a jury to conclude that a policeman was in the store.  Only sheds doubt on Mr. Powell’s credibility.

· Even though Adickes’ evidence didn’t refute summary judgment, she could have moved for a continuance & obtained affidavits or depositions supporting her claim.

· If evidence supports it, a continuance can be granted even if no request is made.

· Middle-of-the-Road view: Celotex Corp. v. Catrett
· Material issue: if π was exposed to a Celotex asbestos product

· π would have burden of production at trial on this issue

· Δ says it is entitled to summary judgment because π produced no evidence establishing her claim

· In response to summary judgment, π introduced evidence that the lower court ruled was hearsay

· decedent’s deposition was taken in another case

· the exception includes depositions taken in the present case, and sometimes ones from another case.

· none of the other evidence was admissible.

· Court of Appeals reversed, saying Celotex hadn’t met its initial burden of negating π’s claim and summary judgment should be denied, even if π introduced no evidence supporting her claim.

· Supreme Court didn’t decide whether Δ was entitled to summary judgment, only if Δ met its initial burden

· Rehnquist had nothing to say about summary judgment when moving party has burden of production at trial

· Non-moving party has some initial burden (do-nothing isn’t available)

· Burden may be discharged by pointing out an absence of evidence to support non-moving party’s case

· Negating π’s claim satisfies initial responsibility, but you don’t have to go that far.  How much less than negation is required is unclear.

· One view: moving party may discharge its initial responsibility by pointing out that there is no admissible evidence in the record that would permit a reasonable jury to find for the non-moving party.

· Once initial responsibility is satisfied, burden shifts to the non-moving party

· if they don’t meet their burden or obtain a continuance, the motion is granted

· Brennan has a different view

· Justifications for Celotex:

· Language of Rule 56

· this is weak

· Courts can grant summary judgment su esponte

· this is more substantial.  There should be the same burden on non-moving party when court initiates summary judgment as when it doesn’t

· but this is an unusual case

· Role of summary judgment in a notice pleading system

· should strike a proper balance between π and Δ

· now that it’s easy for π to get past pleading stage, we should make it easier for Δ to expeditiously get rid of claims where there isn’t sufficient evidence

· Ambiguities in Celotex:
A.  unclear about quality of evidence

· “defense-oriented” view holds that non-moving party must produce admissible evidence or obtain a continuance under 56(f)

· “will-call” view holds that non-moving party must produce evidence that, if put in proper form, would be admissible evidence. 

· may use non-admissible evidence if it would be reduceable to admissible evidence at trial and she can convince the court of this

· difference between admissible and non-admissible evidence: an unsworn statement could be reduced to admissible evidence by putting the person on the stand at trial

· before Celotex, it was assumed that evidence for summary judgment motion had to be admissible

· Celotex made it unclear and gave credence to the will-call view.

· Most courts still follow the “defense-oriented” view

B.  Unclear about what is required to satisfy moving party’s initial responsibility

· Brennan view: thorough discovery is apparently required before a party can satisfy its initial burden for summary judgment

· this demands more of the moving party than the defense-oriented view

· White view: close to Brennan.  Difference is in definition of “record.”  White thinks “record” means materials identified in Rule 56.

· Brennan’s view is broader.

· Rehnquist’s approach is arguably consistent with both defense-oriented view and White view.

· Burden of Proof vs. Burden of Production

· Sometimes means production and persuasion

· means nothing when different parties have each burden

· burden of persuasion is applied to the factfinder when a reasonable jury could find for either party

· A non-moving party without burden of production at trial may defeat summary judgment by impeaching moving part’s witnesses

· If the non-moving party has the burden of production at trial, he may not simply impeach moving party’s witnesses

· It is pointless for a moving party without the burden of production at trial to impeach the non-moving party’s witnesses

· what matters is if non-moving party has met burden of production

· Anderson v. Liberty Lobby, Inc.
· decided same day as Celotex
· holds that whether a genuine issue of material fact exists must be judged against the relative standard of proof

· Burden of production is a jury control device

· Standard of proof is used by a jury to determine if they should find for the party with the burden of persuasion

· 3 standards of proof:

· preponderance of the evidence

· clear and convincing evidence

· beyond a reasonable doubt

· Quantum and quality of evidence required goes up as the standard of proof goes up

· Credibility determination, weighing evidence, and making inference are jury, not judge questions

· problem: how can court determine if required quantum and quality of evidence is produced without weighing evidence?

· Anderson cannot be taken literally

· Court must mean that a judge shouldn’t weigh the evidence in the same way as a jury.  He still must weigh the evidence, though.

· Commentators believe that Anderson doesn’t authorize weighing direct evidence.  Only question for factfinder is credibility.

· direct evidence: always strong enough to meet burden of production -- it can always get to the jury

· Are there circumstances where it’s so one-sided that a jury could only find for one side?

· i.e., word of a convicted perjurer vs. 30 disinterested bishops.

· court doesn’t answer this question in Anderson
· Assessing credibility of evidence is exclusively a jury function

· indirect evidence: court’s assessment of quantum and quality of evidence matters here

· judge decides what inferences are permissible, and jury decides whether or not to draw them

· Anderson links permissibility of inferences to relevant standard of proof

· higher standard required a more persuasive chain of inferences

· A jury isn’t required to believe direct over indirect evidence

· the distinction is only crucial when deciding if they’ve met the burden of production

· Wisdom of moving from Adickes to Anderson/Celotex standard

· πs benefit more from Adickes standard

· Δs benefit more from Celotex/Anderson standard

· Adickes requires more to get summary judgment

· higher standard may be worse for π than Δ since πs typically are the have-nots

· Is Celotex standard more efficient in aligning burden of proof at trial to burden for summary judgment?

· yes, but does this matter?

The Right to a Jury Trial
· preserving role of jury shapes summary judgment

· i.e., credibility issues go to jury

· don’t confuse importance of jury trials with frequency -- they’re rare

· 3 basic topics:

1)  right to a jury trial

2)  rules governing jury selection

3)  allocation of decision-making authority between judge and jury

1)  Right to a jury trial

· 7th amendment: right to a jury trial in federal court suits at common law

· doesn’t apply to the states -- not incorporated into due process clause of 14th amendment

· congress can grant a right to jury trial by statute even if 7th amendment doesn’t grant it

· neither congress nor courts may deny jury trial if Δ is entitled to one under 7th amendment

· 7th amendment interpreted in light of English law at time of creation (1791)

· At time of creation of 7th amendment, 2 courts: common law & equity

· legal remedies determined in common law

· remedy is damages

· equitable remedies determined by a chancellor

· remedy is an injunction

· Originally, juries decided factual issues on legal side, & judge decided factual issues on equitable side

· Some issues, for sake of convienence, were decided all on one side

· Equitable cleanup doctrine: if a suit in equity was filed, incidental legal issues could be decided on the equitable side

· i.e., specific performance is an equitable remedy, but damages for breach could be brought in a suit for specific performance since they can be viewed as incidental

· 1938: FRCP takes effect and establishes one set of rules for suits at common law and equity -- merger of common law and equity

· Beacon Theatres v. Westover: about how the merger affects the right to a jury trial

· Fox wants an injunction forbidding Beacon from harassing Fox with threats of litigation, they also sought declaratory relief

· Beacon files an answer denying the allegation and filing a counterclaim seeking damages alleging that Fox violated the anti-trust laws

· They also requested a jury trial because theirs is a popular position

· Fox’s claim was equitable, Beacon’s counter-claim was legal

· If Fox’s complaint is tried before a judge, Beacon’s counterclaim may never get to the jury

· This is because of collateral estoppel: once a judge has decided an issue, it is decided for good.  If this issue makes moot the counterclaim, it can’t go to the jury.

· Court ordered that Fox’s complaint be tried to judge & if anything was left over, Beacon’s counterclaim went to the jury.

· Beacon sought a writ of mandamus requiring the judge (Westover) to change the order of the jury trial.

· Writ of mandamus is an exception to the rule that you can only appeal once final judgment is made

· This is a drastic remedy and available only in limited circumstances

· Appropriate when necessary to preserve right to a jury trial

· Supreme Court is reviewing lower court’s denial of writ

· Summary:

· Fox’s injunction: equitable

· Beacon’s counter claim: legal (seeking damages)

· Historically, seems more equitable, but Declaratory Judgment Act of 1934 was not intended to prohibit jury trial

· 2 situations for declaratory judgment:

· party may seek it in addition to or in lieu of other relief

· if party could have sought a legal remedy for alleged wrong, the declaratory judgment sounds in law

· party may seeks it to beat the other party to the punch (i.e., Fox seeking a declaration that it was not liable rather than defending a suit by Beacon)

· in these circumstances, it is an inverted lawsuit.  The relevant circumstance is the claim Beacon could have brought if they had sued first.  Since they could have sued for damages, it sounds in law

· So Fox’s request for declaratory judgment was legal

· Court of Appeals found that even though it was legal, since the claim was for an injunction, the complaint as a whole can be treated as equitable under equitable clean-up doctrine

· They also held that court has discretion to try equitable issue first

· Supreme Court tackles whether Court of Appeals traditional approach should survive merger

· They say that issues common to both legal and equitable claims and defenses must be tried to a jury

· Only under most imperative circumstances can right to a jury trial of legal issues be lost to prior determination of equitable issues

· Unconstitutional for a federal court to try equitable claims first if that would result in collateral estoppel on issues relevant to legal claims

· An order requiring trial of equitable claims before legal claims should be treated as an injunction

· An injunction is only granted when legal remedies are inadequate and irreperable harm would occur

· Dissent views “preserved” in 7th amendment right to jury trial as it existed in 1789

· Majority is faithful to jurisdictional principle (injunction is only available in rare circumstances) applied in light of modern conditions

· Majority approach expands right to a jury trial.

· Issues common to both legal and equitable claims must be tried to a jury because they can be tried together without fear of the prejudice that would occur in a non-merged system. 

· Merger of law & equity shrinks scope of equity

· Notes in Beacon
· Dairy Queen reaffirms Beacon.  An accounting was asked for, and though it traditionally is equitable, because it was a particularly complex accounting it became legal.  The jury would have a master help them.

· A procedural innovation supplanted a need for equity to act (master)

· Equitable cleanup doctrine is dead.  With merger of law and equity, it becomes unnecessary.

· Right to a jury trial is expanded.

· Ross v. Burnhardt: a derivative suit -- corporate shareholder sues a 3rd party on behalf of the corporation

· Before merger, this was an equitable issue

· Common law didn’t recognize derivative suits -- this is why they were brought in equity

· Even if suit was for money damages, it was brought in equity

· But if the corporation itself sued for money damages, it was tried to a jury as a legal issue

· Court here holds that with merger, the nature of the claim (legal or equitable) decides where it is tried

· Reason: focusing on the nature of a procedural device doesn’t matter after the merger.  It would be tried in the same court anyway.  In considering right to a jury, it makes sense to focus on the nature of the claim.

· Beacon established that a party is entitled to a jury determination on all legal issues

· Parklane: 2 suits.  1st suit was equitable, 2nd was legal.

· When a claim for damages is brought after a claim for injunction, Δ wants elements of damages claim tried to a jury, even though they were already decided by a judge

· Under collateral estoppel: are they bound to the findings of the first suit?

· Even though those bringing the 2nd suit weren’t parties to the first, they are still bound to the findings

· Rule of Beacon (factual issues common to both claims are tried to a jury) applies only if they are brought in the same proceeding

· Findings of judge in 1st suit collaterally estop Parklane in the 2nd suit

· Little makes clear that if a judge erroneously denies a party a jury trial on the common issues, they party is not bound by the judge’s findings.

· Many state courts have rejected Beacon and followed Justice Stevens’ approach

· Texas tries all claims, both equitable & legal, to a jury

2)  Jury Selection

· Selection must go toward a fair cross-section of the community, but no requirement that it actually be so

· Peremptory challenges work against this

· 2 kinds of challenges:

· for cause

· must demonstrate juror’s bias or that juror is in a category deemed biased as a matter of law

· peremptory

· may be exercised for any reason or no reason at all

· Edmonson: exercise of peremptory challenges by civil litigants does constitute state action

· They may not use them on the basis of race

· A prima facie case is made if an inference can be made of purposeful discrimination

· May rely on a patter of strikes against the group, or questions which demonstrate bias

· If the case is made, burden of production shifts.  That side must provide a race neutral reason for the strike

· Then court must decide if they met the burden of persuasion on the issue

· What is a sufficient race-neutral reason?

· It need not be plausible

· District courts are on their own once a race or gender neutral reason has been provided

· Decision is hot air

· O’Connor says it’s symbolic
3)  Allocation of Decision-Making between Judge & Jury
Directed Verdict & JNOV Motion
· In federal court, they are called motion for judgment as a matter of law and renewed motion for judgment as a matter of law
· 1st opportunity for directed verdict: at close of 1st party (usually π)’s production of evidence
· other party can seek on at close of 2nd party’s (usually Δ’s) case
· Rule 50 a,b,c responsible for them
· When does evidence on π’s claim compel a finding for π?
· If π proves prima facie case, production shifts to Δ (persuasion stays with π)
· Burden of production can shift to Δ at end of π’s case if:
· Δ was unable to raise issue of credibility on cross-examination
· Evidence is sufficiently strong to compel a jury to make required inferences in favor of π
· These conditions are rarely met, but if they are, Δ has an affirmative obligation to produce evidence to compel jury to find against π.
· If not, court can grant a directed verdict for π
· After jury has returned its verdict, the lose can file a JNOV motion
· Standard is the same as summary judgment and directed verdict
· Court can grant it if it concludes that a reasonable jury should have found for moving party
· Must be filed within 10 days of entry of judgment
· Rule 50 says it can only be brought if party sought judgment as a matter of law at close of all the evidence
· Just doing it at close of π’s case isn’t enough: must do it once both sides have rested but before closing arguments
· Verdict-loser can bring new trial motion in addition to or in lieu of motion for JNOV
· Wider scope: can be used to challenge errors in trial process
· Rule 61: harmless error rule
· Applies to motions for new trial based on errors in trial process
· Any error is not a ground for a new trial: it must affect the substantial rights of the parties
· Another type of new trial motion assesses whether judge thinks that jury got it right.  Used to challenge evidenciary sufficiency.
· Motion for new trial is less severe than JNOV motion: the party that loses the motion may still win in the new trial
· Standard for new trial isn’t in federal rules
· Most courts apply a miscarriage of justice standard
· Won’t do it unless verdict is against great weight of evidence
· Lesser standard than directed verdict or JNOV.  In those, jury must be compelled to find for moving party.
· Rule 50 says that party may request a new trial at same time as JNOV motion
· If JNOV is granted, new trial standard is also met
· Verdict-winner will not attack verdict.  If JNOV motion by loser is granted, he may:
· File a new trial motion within 10 days of entry of judgment
· Doesn’t address sufficiency of evidence.  Is based on procedural irregularities that winner initially ignored because he won
· JNOV, summary judgment, & directed verdict: all mean that judge thinks that jury shouldn’t decide the case
· Why does it make a difference if a judge or jury decides a case?
JUDGE
JURY

Objectivity/application of a rule of law
Justice/sympathy

Findings of fact
Black box -- no reasoning for decision

Elite
Average

Superior education


Jaded, less gullible
Looks at things with fresh eyes

Ex ante
Ex post

· Sioux City & Pacific Railroad Co. v. Stout: “law” and “fact” are deceptive

· Reasonable person standard is a question of fact

· Law/fact distinction really is a question of who the appropriate decision-maker is

· Did she run a red light (fact) (-gray area-( Is that negligence per se (law)

· Question of reasonable person in negligence goes to jury for policy reasons

· We want a community standard to judge it

· In gray area between law and fact, policy driving it is: which is the better decision-maker

· Distinction between law & fact is about allocation of power between judge and jury

· Types of Verdicts:

· General verdict

· Special verdict

· Tanner v. United States
· Jurors doing drugs

· Court refused to accept evidence from the jury on the question

· Majority says rule 606(b) prohibits this testimony

· Textual argument against this: this happened before deilberation.  Rule says that jurors can’t testify about things during deliberation.

· Majority seems to ignore plain text of the rule

· Court says that alcohol and drug abuse do not fit into the exception to 606(b) for outside influences

· Majority’s reasons for decision:

· Harrassment

· But juror contacted counsel

· Frankness in deliberations

· This was contact during trial

· Finality

· Only substantial policy reason: best served by disallowing jury testimony

· But should it be absolute?

· Cases of improper conduct are rare

· This doesn’t support majority’s broad reading of 606(b)

· Community trust

· Is hiding this from public consistent with community trust?

· 606(b) serves an important function, but court’s application in Tanner does not serve that function

· Was Moore correct in saying that juries do justice as it should be -- triumph of justice over law?  Or, should juries be simply a factfinding body?

· 606(b) & general verdict are pillars of Moore’s view of the jury

Choosing the Court and Law

· Overview:

· Choice of law is about whose law to apply

· 4 basic requirements for a suit to be tried in a particular court:

· subject matter jurisdiction

· territorial jurisdiction (personal jurisdiction)

· Personal jurisdiction refers to a court’s authority to require a party to appear

· venue

· which of the courts with both kinds of jurisdiction should try the case

· More precise geographical determination

· ability to withstand a motion to dismiss based on forum non convienens

· forum non convienens: even if all the other three are met, it can still be dismissed because the case could be tried more convienently elsewhere

Subject-Matter Jurisdiction

· every state has a court of general jurisdiction

· may hear any kind of case, limited only by specific exceptions

· federal courts have limited jurisdiction

· jurisdiction must have been conferred both by constitution and by statute

· jurisdiction isn’t exclusive: a state court of general jurisdiction can hear the case, too

· 3 basis for federal subject-matter jurisdiction:

· general federal question (“arising under”)

· diversity

· supplemental

· What does “arising under” mean?

· From Article 3

· Osborn: a case arises under the Constitution whenever a question of federal law might arise (Article 3, section 2)

· Must still have statutory authorization
· § 1331: Federal question

· is it as broad as Osborn?

· “arising under” language is similar to constitutional language

· but it doesn’t mean the same thing

· 2 limitations:

· case arises under §1331 only if a federal question would appear on the face of a well-pleaded complaint

· even if well-pleaded rule is met, there may not be statutory “arising under” jurisdiction in one kind of case

· “Well-Pleaded” Complaint Rule

· ask: does federal law supply an element of the claim?

· Always yes when federal law creates the claim

· i.e., a Title 7 claim

· cannot be based on a federal defense to a claim created under state law

Motley

· πs have an action for specific performance – an equitable claim

· 2 issues:

· did congress intend to invalidate π’s free rail passes?

· Does the statute violate the 5th amendment?

· Supreme court ignored the questions and dismissed because circuit court lacked subject-matter jurisdiction

· Court raised the issue on its own

· Claim did not satisfy well-pleaded complaint rule

· In Kentucky, 2 elements to specific performance:

· Breach of contract

· Inadequacy of legal remedy

· Motleys anticipated railroad’s affirmative defense that federal law prohibited the free passes

· Attacking constitutionality has nothing to do with elements of a specific performance claim

· Well-pleaded complaint rule requires that anticipated defenses be disregarded for purposes of “arising under” jurisdiction

· §1257 given Supreme Court appellate jurisdiction over state courts whenever questions of federal law might be dispositive to a case

· removal of suits from state to federal court:

· §§ 1441, 1446 a,b,d

· A Δ can remove a case if the suit could have been brought in federal court by §1331

· Well-pleaded complaint rule applies to cases removed from state to federal court

· Π is master of her complaint

· If she chooses only state law grounds for recovery, the suit may not be removed

· Fact that she could have asserted a claim under federal law is irrelevant

· One exception to rule that π is master of her complaint:

· Complete preemption doctrine: occurs whenever federal law supercedes state law

· i.e., in Motley, federal law took precedence over state contract law.  Federal statute preempted state contract law’s imposition of an obligation to respect the free passes

· preemption defense generally does not create federal jurisdiction

· if the preemptive force is extraordinary, it may meet the “arising under” requirement

· attempts to avoid federal law when there is complete preemption is considered artful pleading and will be treated as federal law

· difference between ordinary preemption (Motley) and complete preemption is that complete preemption may remove the case to federal court

· this is a very narrow exception to rule that π is master of her complaint.  Only goes to federal court when they’re really good 

Merrell Dow

· misbranding of Bendectin, in violation of Food, Drug, & Cosmetics Act, constitutes negligence per se

· a state-created cause of action which incorporates federal law

· can this meet “arising under” requirement?

· Incorporated when: 

· State law creates the cause of action

· Liability under state law is determined by applying a federal rule of decision

· i.e., when liability depends on interpretation of federal law, even if action is created under state law – hybrid claim

· hybrid claims don’t usually refer exclusively to federal law.  They may depend only in part on interpretation of federal law

· Don’t confuse a hybrid claim with legislative plagiarism (when a state legislature copies a federal statute)

· violation here of federal law would be negligence per se under Ohio law.  Whether Ohio law is violated depends on whether federal law is violated.  The state cause of action incorporates federal law.

· court ruled that there was no federal question jurisdiction over a state tort claim for negligent manufacture of the drug, although the claim relied on Δ’s alleged violation of the Federal Food, Drug, & Cosmetic Act

· History preceding Merrell Dow:

· Before Merrell Dow, Smith was the leading case.  In Smith, Missouri law creates an obligation to buy valid bonds.  Whether bonds purchased were valid turns on a question of federal law

· Court held that this hybrid claim had a valid federal issue and it is irrelevant that the state created the cause of action

· Holmes dissent in Smith reiterated his belief that “a suit arises under the law that creates the cause of action.”

· Under this test, it is irrelevant whether federal law is incorporated into a state cause of action.  What matters is which sovereignty creates the cause of action

· If Holmes’ test is met, so is well-pleaded complaint rule.

· Anytime a claim is created by federal law, an element of the claim is federal and it satisfies the well-pleaded complaint rule

· Smith establishes that something less than Holmes’ test can still arise under federal law.

· Moore, 13 years after Smith: state-created negligence per se claim incorporates federal law

· Court held that this does not arise under federal law without mentioning Smith
· Because it satisfies the well-pleaded complaint rule, this conflicts with Smith
· Merrell Dow had to reconcile Smith and Moore
· Majority:  a federal question on the face of a well-pleaded complaint alone is not enough

· State-created cause of action incorporating federal law is within federal question jurisdiction only if there would be a private right of action under federal law

· Private right of action: not all laws apply to private individuals.  If congress gives private individuals a right to pursue it in courts, they have a private right of action

· i.e., §1983 – Civil Rights

· congress often expressly creates a private right of action

· congress could also impliedly create one

· in any case, it’s up to congress to do this

· Court creates a link between arising under jurisdiction and the existence of a private right of action

· State claims that incorporate federal law arise under federal question jurisdiction only when the federal law gives rise to a private right of action

· General rule: a private right of action under federal law means federal jurisdiction over the hybrid claim

· Court’s opinion is more flexible than this

· Jurisdiction turns on substantiality of the federal question.  General test is a good rule of thumb, but it’s not the end of the inquiry in all cases

· Court refuses to overrule Smith
· Certain federal issues may be sufficiently substantial to authorize jurisdiction under §1331, even without a private federal right of action

· Dissent says that this is unworkable

· Few courts have applied the substantiality exception.

· Opposite argument could also work: even if a private right of federal action exists, the issue may not be sufficiently substantial to warrant federal jurisdiction

· I.e., Burg v. Leeson
· Merrell Dow is not Holmes’ test.

· Holmes focuses on which law created π’s claim, Merrell Dow focuses on whether π could have sued on the federal question asserted in the claim

· Reasoning: to grant federal jurisdiction when no federal private right of action is created is bad??

· Majority is weak

· Primary concern is that Smith rule in a modern regulatory state will increase dramatically volume of litigation in federal courts

· To avoid this flood, court came up with notion of tying jurisdictional analysis to the existence of a private right of action under federal law

· This curtails the flood

· Dissent:  a cause of action arises under federal law when a federal question appears on the face of a well-pleaded complaint

· This is the Smith test

· Dissent states two purposes for §1331:

· Promotion of uniformity in interpretation

· Accuracy in interpretation

· Dissent says that objectives are best served by giving federal courts arising under jurisdiction

· Woolley agrees with dissent

· Merrell Dow test: does a private right of action exist for the federal law incorporated into the state-created cause of action?

· Links remedial and jurisdictional

· No justification given for this test

· Making federal court available for these hybrid claims promotes uniform interpretation of federal law

· Allowing federal courts to hear the cases is a solution because congress hasn’t taken these cases away from the state courts

· Dissent (Brennan): that there is no federal right of action counsels in favor of having federal courts hear the state-created claim

· Wooley will not expect us to analyze substantiality of a federal question of a hybrid claim, beyond general rule under Merrell Dow
· Wooley will expect us to know and be able to explain why application of the general rule in Merrell Dow may not be the end of the analysis

· Relationship between declaratory judgment and subject-matter jurisdiction:

· Skelly Oil: no jurisdiction when one party seeks declaratory judgment on basis that federal law prohibits something.

· Instead, we hypothesize what Δ’s complaint would have looked like if he had sued first

Diversity Jurisdiction

· Not about territorial jurisdiction – another basis for federal subject-matter jurisdiction

Mas v. Perry

· Note: we did a lot of hypos here, so the Mas & Perry stuff may not be the actual facts from the case

· Mr. Mas [France] sues Mr. Perry [Louisiana]

· Jurisdiction under §1332?

· Must have diversity between Mr. Mas & Mr. Perry

· Amount in controversy requirement must be met

· There is diversity -- §1332(a)(2): citizens of a state and citizens of a foreign state

· Mr. Mas only recovered $5000, despite the $10,000 requirement

· Legal certainty test: federal jurisdiction is not lost because the amount awarded is less than amount in controversy

· Problematic only if it can be proved than π cannot recover the required jurisdictional amount

· Mr. Mas sues Mr. Perry

· No problem with amount in controversy

· If court follows sexist rule that busband’s domicile is his wife’s, Mrs. Mas is domiciled in France

· A U.S. citizen domiciled in a foreign country has no state citizenship, & §1332 does not apply

· Court concludes that Mrs. Mas is domiciled in Mississippi

· To establish a domicile, one must intend to establish residence in a particular place, and establish residence there

· She didn’t intend to remain in Louisiana, so her domicile doesn’t shift to Louisiana

· §1332(a)(1) applies: citizens of different states

· §1332(a)(3) also applies because the suit is between citizens of different states in which a citizen of a foreign state is an additional party

· Because both parties asserted claims greater than the amount in controversy, & Mr. Perry could not show to a legal certainty that either party could not recover the amount in controversy, the requirement is met

· Mr. Mas [?] & Mrs. Mas [Miss] sue Mr. Perry [La]

· If Mr. Mas were a permanent resident of the U.S. domiciled in LA, he would be in [La] as far as the courts are concerned

· 1332(a)(1) requires complete diversity of all parties

· Strawbridge v. Curtis establishes that every π must be diverse from every Δ

· What matters is diversity “between the ‘v’”

· I.e., 2 Kentucky residents v. 2 La residents is complete diversity

· Requirement of complete diversity is statutory, not hypothetical

· If no federal jurisdiction and case is brought in federal court:

· They could dismiss it

· The could remove the π or Δ who interferes with complete diversity

· Rule 21: misjoinder of parties is not grounds for dismissal

· Permits court to drop any party to preserve jurisdiction, provided they are not an “indispensable party.”

· It doesn’t always make sense to remove the party.  If the problem is discovered early, it may make more sense to dismiss so that the lower court can hear the whole case

· Again, assume complete diversity, but Mas’s file in La state court

·  Can Mr. Perry remove the case from state to federal court?

· no.  A Δ cannot remove a case from a state court in which he is a citizen.  Since we assume Mr. Perry is a La resident, he can’t remove it.

· Lawsuits between artificial entities:

· A corporation is a citizen of the state where it is incorporated and of the state where it has its principal place of business

· How to determine principal place of business is uncertain

· Unincorporated associations are a citizen of all the states in which its individual members are citizens

Supplemental Jurisdiction
· Permits a court to decide a claim over which it doesn’t have federal question or diversity jurisdiction when the claim is closely linked to a claim over which it does have §1331 or §1332 jurisdiction

· 1990: congress passed §1367 which codified supplemental jurisdiction

· before 1990, 2 types: pendant and ancillary jurisdiction

· don’t need to understand difference

United Mine Workers

· Gibbs alleged that mineworkers violated LMRA

· Union can’t ask customers to boycott employer

· Court set aside verdict for Gibbs

· Gibbs brought 2 claims in federal district court:

· Section 303 claim

· A state law claim

· Section 303 raises a federal question

· Issue: does court have jurisdiction over the state law claim?

· 2 possibilities:

· diversity

· supplemental jurisdiction

· No diversity because United Mine Workers is a citizen of every state

· Constitution makes no mention of supplemental jurisdiction.  Constitutional basis exists whenever a supplemental claim is part of a “case” over which the court has jurisdiction

· Question: are §303 claim and state law claim part of the same case as mentioned in Article 3?

· How do we determine this?

· There must be a free-standing claim.  A claim that the court has statutory arising under jurisdiction over.  Without this, there can be no supplemental jurisdiction.

· In United Mine Workers, this is the section 303 claim

· Claim must be substantial.  Different from substantiality in hybrid claim.  Substantial means that it isn’t frivolous on its face.

· Substantiality requirement prevents people from fabricating claims to get into federal court

· Substance requirement doesn’t apply to claims with diversity jurisdiction

· State and federal claims must derive from a common nucleus of operative fact

· What is a “common nucleus of operative fact?”

· If there is substantial factual overlap, it meets the test

· But this is too strict.  Courts require only a logical relationship.  Need to be part of the same transaction or occurrence.

· Transaction: may be multiple occurrences, importance being in logic of relationship, not factual overlap.

· Best definition: do fairness, convenience, and judicial economy indicate that the claims should be tried together?

· Some courts narrow supplemental jurisdiction more than common nucleus of operative fact would

· But for our purposes, this common nucleus is all that is required

· 2 lines of supplemental jurisdiction:

· United Mine Workers: common nucleus of operative fact (pendant)

· Moore v. New York Cotton Exchange: same transaction or occurrence (ancillary)

· “transaction” is flexible and depends mostly on logical relationship between the events

· no factual overlap is probably required – only a logical relationship

· what is a logical relationship?

· Ask: do fairness, convenience, and judicial economy indicate that the claims should be tried together?

· Hypo (little handout):

· Is there factual overlap?

· Do you need to prove the same things to establish both claims?

· No.  One is whether worker delved into inappropriate information, while the other is if it was published

· Is there a logical relationship?

· Probably.  There is a series of occurrences that has a logical relationship

· Under logical relationship test, there is supplemental jurisdiction

· Federal district court may hear a case if there is both a statutory and constitutional basis

· United Mine Workers case had implied authority under supplemental jurisdiction statutes

· 1989: congress passes supplemental jurisdiction statute to take care of any doubt and allow federal courts to hear supplemental jurisdiction cases

· Are there other considerations that warrant not hearing both claims together in federal court?

· There is discretion.  Codified in §1367(c).  It’s also mentioned in United Mine Workers
· Statute requires for supplemental jurisdiction a constitutional case.  Supreme Court has ruled that this is the same as common nucleus test.  All of this boils down to the logical relationship test.

Owen Equipment v. Kroger

· Mrs. Kroger (Iowa) sues OPPD (Nebraska) and Owen (assumed Nebraska), and OPPD impleads Owen
· Impleader claim: claim that Owen is liable to OPPD if OPPD is liable to π
· OPPD claim is dismissed, so now it’s just Mrs. Kroger v. Owen
· On 3rd day of trial, we find out that there may be no diversity jurisdiction between Mrs. Kroger and Owen
· Court denied motion to dismiss, and court of appeal affirmed
· Supreme court reverses, saying that there is no subject matter (diversity) jurisdiction
· Claims asserted were procedurally proper under joinder rules of FRCP
· These rules don’t consider subject matter jurisdiction
· Just because a claim is procedurally proper doesn’t mean that it is jurisdictionally proper
· Kroger v. OPPD: complete diversity
· OPPD v. Owen: if we assume that Owen is from Nebraska
· 2-step process in considering jurisdiction:
· is a claim free-standing – does a court have federal question or diversity jurisdiction?
· If yes, court definitely has subject matter jurisdiction
· In context of suit as a whole, would court have supplemental jurisdiction over the claim?
· OPPD vs. Owen qualifies for supplemental jurisdiction.  
· Question of substance is irrelevant because basis for jurisdiction is diversity
· OPPD’s claim against Owen meets common nucleus test.  To recover under impleader claim, OPPD would be liable to Kroger.  This meets logical relationship test
· Before §1367, courts implied statutory authority for supplemental jurisdiction.  §1367 expressly authorizes it
· Kroger (IA) sues OPPD (Neb) and Owen, and OPPD impleads Owen.  They thought that Owen was from Nebraska, but it turns out they’re actually a citizen of IA
· Is there an independent basis for jurisdiction?
· Does the claim arise from a common nucleus of operative fact as the other claim?
· Kroger vs. Owen: is there supplemental jurisdiction here? (doesn’t matter that Kroger vs. OPPD was dismissed)
· If no supplemental jurisdiction, they’re out of federal court.  This is a problem because the statute of limitations may have run out in state court
· Still a question of whether statute of limitations tolled while in federal court
· Common nucleus with Kroger v. OPPD
· Supreme court refuses to imply statutory authority
· Reason: to do so would flout complete diversity requirement in 1332
· Could argue that:
· Kroger v. OPPD: diversity jurisdiction
· Kroger v. Owen: supplemental jurisdiction
· This makes complete diversity requirement semi-meaningless.  For it to matter, it must prohibit supplemental jurisdiction in some claims
· Remember: Owen is a 3rd party Δ (impleaded by OPPD)
· This may be outside scope of congressional mandate of complete diversity
· Kroger is about whether Owen’s status as a 3rd party Δ is different than if Kroger had sued both OPPD and Owen?
· Majority: it’s a distinction without a different
· To allow otherwise permits π’s avoidance of complete diversity requirement
· Sue only diverse Δs and allow them to implead non-diverse Δs.  This evades complete diversity.
· This analysis denies π in Kroger’s position the opportunity to have all claims tried in one federal court
· Court isn’t sympathetic to this position: π himself chose federal forum and must accept its limitation.  If he wants efficiency, he can surely get it in state courts
· Dissent:  supplemental jurisdiction over Kroger v. Owen is appropriate and doesn’t evade diversity requirement
· They read the requirement as prohibiting πs from joining Δs to evade diversity
· In this case, Δ joined Owen, not π.
· Absent collusion there is no evasion of diversity
· Permitting jurisdiction of Kroger v. Owen furthers policies of fairness, convenience, and judicial economy
· Implications of majority’s analysis:
· Context in which a non-federal claim is asserted is crucial
· Considerations discusses on p. 420:
· Ignore the first: many claims that have met supplemental jurisdiction requirement do not satisfy first
· Critical discussion is in paragraph beginning “second.”
· Impleader claim by Δ is covered by supplemental jurisdiction
· Same is true for claims asserted by 3rd party Δ
· What if Owen brings a claim as 3rd party Δ against Kroger, and Kroger brings a counterclaim against Owen in federal court?
· Under decision in this case, Kroger would have to litigate part of the dispute in state court and part in federal court
· Should we allow supplemental jurisdiction here over Kroger’s response to Owen’s claim against Kroger?
· Context here makes a difference
· What if Kroger files against OPPD in state court, and OPPD then impleads Owen and then removes.  After removal, Kroger wants to assert a claim against Owen in federal court.  Would it be appropriate to allow Kroger to assert a claim here against a non-diverse party in federal court?
· In this case, π didn’t choose federal forum and maybe shouldn’t have to accept its limitations
· Arguably here there is supplemental jurisdiction in claim by Kroger against Owen
· Context makes supplemental jurisdiction appropriate here
· 2 ways to read Kroger:
· context of π’s claim is critical to determining if allowing supplemental jurisdiction is consistent with §1332 (court says as much on p. 420)
· not all claims by πs against non-diverse parties fit within court’s rationale for denying supplemental jurisdiction here
· Or, any claim by a π against a non-diverse party has supplemental jurisdiction under §1332
· Which is correct is unresolved
· Context as a factor:
· Logical dependence
· Parties can’t get together to evade requirements of diversity jurisdiction
· What if Kroger sues OPPD in state court, OPPD removes, then Kroger discovers that she has a claim against Owen.  Is there supplemental jurisdiction if she tries to join Owen as Δ?
· Addressed in §1447(e)
· If additional Δ destroys subject matter jurisdiction, court may deny joinder or permit joinder and remand action to state court
· This protects π from having to try it in 2 separate courts without providing supplemental jurisdiction
· Under 1367(b):
· OPPD can bring a supplemental claim against Owen because it is a claim by a Δ
· Kroger cannot bring a claim against Owen because Kroger is a π and Owen is made a party under rule 14
· 2 problems with 1367(b):
· last clause of (b) requires that a claim without supplemental jurisdiction be inconsistent with jurisdictional requirement of §1332
· this is the context requirement – statute arguably provides some wiggle room
· many courts have ignored last clause of §1367(b), including Glannon
· this is the trend 
· Does supplemental jurisdiction exist in a diversity case to limits of constitution whenever supplemental claim is not expressly mentioned in subdivision (b)?
· This is Free v. Abbott Labs

Free v. Abbott Labs

· Involves amount in controversy, but its implications extend to diversity requirement, too

· Not responsible for discussion of remand order or Colorado River abstention

· Federal court may not abstain (decline to use supplemental jurisdiction) just because there is identical concurrent litigation in state courts

· Before §1367, there would have been no supplemental jurisdiction over absent class members (Zahn v. International Paper) that don’t satisfy the amount in controversy requirement

· This conflicts with court’s decision in Supreme Tribe of Ben Hur
· No basis for reconciling Zahn and Ben Hur – prior to §1367(b), they were both good law

· Question in Free: whether §1367 overrules Zahn?

· Supplemental jurisdiction over absent class members is available only if 1367(b) doesn’t foreclose it

· In Free, Supreme Court concluded that §1367(b) doesn’t foreclose claims against absent class members even though amount in controversy isn’t met

· Could argue that absent class members are joined under rule 23.  Supplemental jurisdiction is prhibited by 1367 to parties joined in Rule 19 & 24, but not by Rule 23.

· Legislative history of the case suggests otherwise

· 5th circuit chose plain meaning of statute over congressional intent

· since they felt that statute was unclear, they didn’t think they needed to look at history

· Rule 23 gap in coverage of §1367(b)

· Stromberg Metal Works finds a different omission in §1367(b)

· Court there reads 2nd part of 1367(b) to prohibit joinder under rule 19 or 24, but not under rule 20 which isn’t mentioned in that part of the statute

· 1367(b) has repealed complete diversity requirement in part

Territorial Jurisdiction

· involves authority to adjudicate the rights of a person

Pennoyer v. Neff

· largely overruled: one of it’s enduring achievements is to embed personal jurisdiction into the due process clause

· involves 2 suits:

· Mitchell v. Neff: Mitchell wins default judgment awarding him legal fees

· Neff v. Pennoyer: Neff sued Pennoyer to eject him from the property

· Neff’s property in Oregon was attached and sold to Pennoyer to pay for the debt

· Penoyer claimed he had a sheriff’s deed as a result of judgment

· Neff said that the procedure under which the deed was granted was invalid because Oregon courts lacked binding power

· Collateral attack on judgment of Mitchell v. Neff (attacked in a 2nd suit rather than appealing the first)

· Usually not permitted – 1st judgment can usually be defended on grounds of res judicata

· Can’t collaterally attack a judgment in one court by bringing suit in another

· Full faith & credit and 28 USC §1738: a court of one state must respect judgment of courts of sister states and federal courts must do the same for state courts

· Exception to rule against collateral attack: party who doesn’t appear may attack a judgment for lack of personal jurisdiction

· Collateral attack is risky: if you lose, you can’t defend on the merits

· If you think a court doesn’t have jurisdiction:

· You can fail to appear and collaterally attack, or

· You can appear and submit to court question of personal jurisdiction

· Neff didn’t know about the first suit so he had no choice but to collaterally attack

· Pennoyer makes clear that a court cannot assert quasi in rem jurisdiction unless the property is attached---brought in at the beginning of the suit. In this case, the property was not attached at the beginning of the suit.

· 3 of the 4 exceptions recognized by court in Pennoyer. 

1) status of resident Ðs-divorce-can even if both parties not present

2) state can require an out of state corp. (doing business in the state) to appt. an agent for service of process (Laffeyette)

3) nonresidents entering into a partnership or associations or making contracts enforceable within the state-may require such a person to appt. an agent to receive of process. if no agent appt’d, can serve a state official (sec. of state)

· Court’s theory of personal jurisdiction: state’s are sovereign

· Every state has exclusive jurisdiction over persons and property within the state

· State can’t exercise jurisdiction over non-residents outside of the state

· If present, court may exercise territorial jurisdiction

· 3 categories of personal jurisdiction:

· in personam

· jurisdiction over body

· 2 ways to obtain it:

· service of process within the state

· consent (including voluntary appearance)

· need not be a resident, presence is enough

· transient jurisdiction

· In Mitchell v. Neff, court didn’t have in personam jurisdiction because he wasn’t served in Oregon and he didn’t appear

· (true) in rem

· quasi in rem: gives the court the authority to render judgment against property up to the value of the judgment. property need not be related to the suit.

·  i.e., in the case of Dunlap v. McDaniel-could get to oil wells, issue a judgment on the Dunlap suit against her up to the value of the oil wells

· How and why the law moved from the conceptual structure in Pennoyer to Int’l Shoe? 

· useful to evaluate Pennoyer’s conceptual structure. in many ways it’s quite useful. certainly appears to have virtual simplicity. 

· was service of process made within the state? 

· if so, jurisdiction. 

· was there property attached at the outset of the suit? 

· if so, quasi in rem jurisdiction. 

· there are serious problems with the workability with the Pennoyer structure. 

· out of state motorists, how do we deal with those that are only travelers and get into an accident. 

· problem: they may have left the state before opportunity to serve process and may not have any property within the state. is it really proper to deny injured party right to sue in his own state? 

· consent forms? implied consent? by traveling you impliedly consent to being sued in that state? 

· one problem with implied consent cases is that states can’t exclude out of state motorists from their roads. 

·  corporations are intangible entities, how can they have a presence? you’re really saying they are doing enough business within the state to qualify. 

International Shoe

· Shift to minimum contacts: court shifted away from Pennoyer’s insistence on service within the state to support in personam jurisdiction.  Instead, it held that to subject a ( to a judgment in personam, due process requires only that “he have certain minimum contacts with the forum such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.”

· Systematic and continuous activity: court upheld jurisdiction in Washington where International Shoe had 13 salespeople who generated $31,000 per year.  Volume and systematic nature of the contacts with the state, as well as the fact that the amount of the claim was directly related to the level of activities in the state made the decision easy

· General and specific jurisdiction on a continuum:

· More related contacts to cause of action, less relation required to state

· Specific:

· McGee v. International Life Insurance Co. (1957)-the company only had one life insurance policy in California, but there was jurisdiction because that the policy was the one in question in the suit. see p. 206.

· General:

· Perkins v. Benguet Consolidated Mining Co. (1952)-what mattered was that their contacts were so continuous as to let them be sued

· Camelback: it may be appropriate to look at it from a standpoint of a continuum. 

· this is a controversial way of looking at things

· there is some supreme court authority to suggest that we should look at specific and general jurisdiction as separate things

· but it is not clear how the supreme court would come down on this issue

· Woolley -- continuum is the best way to think of it

World-Wide Volkswagen Corp. v. Woodson

· Auto sold in NY to NY residents involved in an accident in OK

· Under Pennoyer – no personal jurisdiction because nonresident corporations not doing business in a state have no personal jurisdiction

· Under this case, though, the court drew the lone.  Non-resident corporations could have personal jurisdiction in states that they don’t do business in

· Brought suit against four corporation in OK state court:

· Seaway and WWV seek writ of prohibition: sue the judge

· Way around final judgment rule (appeal before final judgment)

· Appealing personal jurisdiction ruling

· If WWV and Seaway are dismissed, Audi & Volkswagen of America can remove to federal court (no longer have complete diversity)

· This strategy wouldn’t work today: §1446(b) – removal cannot occur more than one year after commencement of the action

· Foreseeability is not enough.  Conduct and connection with the forum must be reasonably anticipated

· “purposeful availment” -- ( must have made a deliberate choice to relate to the state in some meaningful way before it can be made to bear the burden of defending there

· contact must be purposeful to meet personal jurisdiction

· Stream of commerce argument in World-Wide Volkswagen:
· Why doesn’t it work here?

· Neither World-wide or Seaway send cars to OK through a chain of distribution

· Stream of commerce is not an exception to requirement that ( purposefully establish contacts with the forum.  Rather, it provides a basis for demonstrating those purposeful contacts.

· Stream of commerce is a limited theory.  Not every case fits.

· Court held that the stream of commerce ends with the retail sale of the product, even if it is foreseeable that the purchaser will take the product to another state (note that a retail seller who regularly serves customers from a given state would be said to “seek to serve” that state’s marker even if located in another state)

· WWV Hypothetical: What if Volkswagen of America ships to a regional distributor (Southwest Volkswagen in Texas), which ships to a franchisee in Texas?  Is there personal jurisdiction over a car that breaks in OK?

· Yes.  They purposefully put the car in this stream of commerce

Kulko

· Purposeful availment in California?

· No.  Mr. Kulko didn’t purposefully derive benefit from activities in California.

· Is jurisdiction available where ( purposefull causes effects in the state?

· This test seems really only to apply to intentional torts

· Supreme court without adapting restatement’s effects test, says it doesn’t apply.  The test is about stuff like shooting a bullet from one state into another

· With personal domestic relations, it’s not appropriate to look at effects

· In Calder v. Jones, jurisdiction was easy: (’s intentionally tortuous actions were aimed at California

· This case suggests that a ( who commits an intentional tort may be subject to jurisdiction if he knew ( would be affected in the forum

· This is different from usually benefits requirement

Burger King Corp. v. Rudzewicz

· Long-arm statute authorizes jurisdiction over persons not served within the state

· Provides state law jurisdiction

· 3 types:

· authorizes jurisdiction to full extent of constitution

· narrower than 1

· drafted narrowly, but interpreted to permit jurisdiction whenever constitution allowd it

· why is long-arm statute relevant?

· Rule 4(k)(1)(a)

· 2 step inquiry:

· does state law authorize assertion of personal jurisdiction?

· Would this assertion be consistent with due process clause of the 14th amendment?

· Sometimes a federal court has broader personal jurisdiction than a state court

· Supreme Court here assumes that long-arm statute authorizes personal jurisdiction.  Remaining question is if it’s consistent with due process clause of 14th amendment

· Prong 1: ( must establish purposeful minimum contacts with the forum

· Sufficiency of contacts isn’t obvious

· No black-letter law – “arbitrary particularization”

· Prong 2: BK established a 2nd prong for personal jurisdiction:

· Reasonableness inquiry: must comport with fair play and substantial justice

· Balancing test with 5 factors:

· Burden on (
· Forum state’s interest in adjudicating the dispute

· (’s interest in obtaining convenient and effective relief

· interstate judicial system’s interest in obtaining the most efficient resolution of controversies

· shared interest of the several states in furthering substantive social policies

· Reasonableness is an outgrowth of forum non convienens

· Purposeful contacts must be established first.  One purposeful contact will not always be sufficient

· If the five factors are met, a less purposeful contact may be required

· ( has burden of proving minimum contacts by preponderance (factual question, but for judge)

· if ( satisfies this prong, ( may try to make a compelling showing that it would be unreasonable for court to assert personal jurisdiction

· it should be difficult to defeat jurisdiction under reasonableness prong

· Majority relies on (’s contacts with Florida and the contract’s choice of law provision

· No question that ( purposefully established contacts with Florida, but are they of sufficient nature and quality?

· Stevens’ dissent is persuasive: contacts were purposeful but not sufficient

Asahi Metal Industry Co. v. Superior Court

· Zurcher -------Cheng Shin----- Asahi

· 8 justices said that this case didn’t meet reasonableness factors for jurisdiction as set forth in Burger King
· reasonableness standard is higher for foreign (s

· Focus in class is on discussion of purposeful availment

· 4 justices signed on to O’Connor’s view of purposeful availment

· 4 justices signed on to Brennan’s view

· 3 signed onto Stevens’ view

· O’Connor: placement of product into stream of commerce isn’t enough for purposeful availment

· Additional conduct is required to show purpose to serve the market

· i.e., design, advertising, channels of advice in the foreign state

· Brennan: ( who places a product into a stream of commerce with awareness that it will be swept into the foreign state has established purposeful contacts

· ( benefits from retail sale of product in foreign state and indirectly benefits from state’s laws that regulate commerce

· Both O’Connor and Brennan cite World-Wide Volkswagen for their diametrically opposed views.  Each leaves something out to make his/her case.

· Stevens: placement of a product into stream of commerce may rise to purposeful availment depending on value, volume, and hazardous character of product

· Hypo: Bordertown repair shop servicing residents of another state

· Not stream of commerce, but court’s decision depends on whether serving a market isn’t in itself sufficient (O’Connor) or if systematic contacts with economic benefit is sufficient (Brennan)

· Who is right here?  O’Connor or Brennan?  Which view of purposeful availment is better?

Shaffner v. Heitner

· Theory of jurisdiction: property within Delaware (stocks), ( asked court to seize it

· 2 arguments for why this is improper:

1) insufficient contacts for exercise of personal jurisdiction

2) ex parte seizure had inadequate safeguards, ( should have had an opportunity to be heard

· 2)  1972 Fuentes v. Shevin: court required giving an opportunity to be heard prior to seizure, but seizure can be done without safeguards for purposes of quasi in rem jurisdiction

· court never gets to this issue

· holding: no jurisdiction.  Extended minimum contacts to in rem jurisdiction cases

· Sometimes, shift from presence to fairness makes no difference

· i.e, where claim to property is the source of the controversy

· also, in suits for injury suffered on land of absentee owner

· Under Pennoyer or Int’l Shoe, result in above cases would be the same

· Shaffner matters when property in foreign state is unrelated to the suit

· Remember, 2 questions for minimum contacts:

· Sufficient purposeful contacts?

· Reasonableness?  Despite contacts…

· International Shoe: when property in state is unrelated to the cause of action and there are no other contacts, there is no jurisdiction

· Majority’s reasoning in Shaffner:

· judicial jurisdiction over a thing is a customary elliptical way of referring to jurisdiction over a person’s interests in the thing

· given this, International Shoe standard is proper

· court addresses 3 arguments in support of quasi in rem jurisdiction:

· prevents wrongdoer from moving assets to a place without in personam jurisdiction to avoid jurisdiction

· court says this proves too much.  Court would have jurisdiction there over the property

· doesn’t take into account full faith and credit clause.  A judgment in person in one state can get property from another state

· allowing jurisdiction avoids uncertainty inherent in International Shoe
· International Shoe applies easily to most cases and in the few where it doesn’t, cost of simplifying litigation is too high

· This may be untrue.  A large subset of cases are difficult under minimum contacts

· Court rejects argument from history.  Just because something is traditional, it doesn’t accord with traditional notions of fair play and substantial justice

· Quasi in rem jurisdiction supports an ancient form without substantial justification

· Court overrules a bunch of cases asserting this

· Powell’s concurrence would have reserved judgment for whether quasi in rem jurisdiction should survive for real property

· Stevens would have limited it more

· 6 justices signed on and judgment is not limited in concurrence’s ways

· no sufficient contacts in this case

· directors didn’t set foot in Delaware and there was no act relating to the cause of action there.  No purposeful contacts.

· Court reaffirms that personal jurisdiction analysis is separate from choice of law analysis

· Because Delaware did not treat the directors as impliedly consenting to jurisdiction there, court holds that they could not have expected to be brought into court there

· Irony: International Shoe was trying to sweep away concepts like implied consent

· This suggests discomfort with logical consequences of purposeful availment analysis

· Discomfort is warranted.  Shouldn’t minimum contacts exist where a Delaware board of directors has failed?

· Jurisdiction should be a no-brainer here.  They are directors of a Delaware corporation and failed to comply with their obligations there

· Shaffner is sometimes misinterpreted… something about the need for a long-arm statute

· Nothing unconstitutional about using quasi in rem statute to fill in gaps left by a long-arm statute

· Shaffner says you need minimum contacts under constitution, but state statutes need not be premised on a minimum contacts analysis

· Shaffner doesn’t apply when no other forum is available in the United States

· Jurisdiction by necessity

Burnham

· Bright-line rule: if you’re physically present in a forum state, you can be served with process

· This is general jurisdiction: suit need have nothing to do with the state

· All 9 justices adopt the basic position

· 4 votes for Scalia, 4 votes for Brennan, 1 for White

· Brennan: 

· Insists that we need an independent inquiry into fairness as required by International Shoe and Shaffner
· Even ancient rules must satisfy contemporary notions of due process

· Argues that transient jurisdiction is unfair

· Scalia’s critique of Brennan is devastating

· Brennan’s reasonable anticipation test is circular

· Under Brennan’s view, anyone who has ever been in California should be subject to general jurisdiction there

· Scalia:

· At time due process clause was adopted, transient jurisdiction was accepted in many states and is still today

· This traditional procedure has not been abandoned and does not violate due process

· Doesn’t believe that every provision of the constitution should be given its original meaning, but this one he does

· Is this inconsistent with International Shoe?

· P. 199 “If he be not present, he (must) have certain minimum contacts…”

· It may be contrary to the spirit of International Shoe, but it is not contrary to the letter

· Is this consistent with Shaffner?

· Argues that it merely got rid of a latin label and did not address transient jurisdiction

· It has nothing to do with this case, according to Scalia.

· But reasoning in Shaffner contradicts Scalia’s.  Under Scalia’s traditional test, quasi in rem juridiction would have survived.  So, reasoning in Shaffner is contrary to Scalia’s.

· Does Scalia’s view of due process make sense?

· No state legislature has incentive to get rid of transient jurisdiction

· This is arguably a circumstance where legislative process if left alone, may lead to an unjust result

Phillips Petroleum v. Shutts

· Named ( filing on behalf of a class

· ( challenges jurisdiction over absent class members

· Why do they care?

· This reduces Phillips’ exposure – they’re not trying to protect them

· If KS court doesn’t have personal jurisdiction over absent class members, they can collaterally attack the judgment – which can only be bad for Phillips

· ( argues no personal jurisdiction over absent class members because:

· neither minimum contacts nor consent were present

· normally, no worry about personal jurisdiction for (s because by filing, they consent to suit there.  It’s not quite like this here

· Question is whether failure to fill out an opt out notice constitutes consent to jurisdiction

· Named (s argue that this does manifest consent

· Court says that Phillips got it wrong.  A failure to opt out can be sufficient to establish consent

· Class (s are in a different position than (s.

· Requiring (s to opt in may limit class unfairly

· Principle discussed in Insurance Corp. Of Ireland: requirement of personal jurisdiction protects individual liberty, not sovereignty.

· If basis were sovereignty, state without jurisdiction over someone couldn’t require someone to opt out of that court’s exercise of personal jurisdiction over them

· Choice of law issue: Can KS law be applied to all the claims?

· 2 step analysis:

· determine if there is a conflict with the law of any potentially relevant jurisdiction

· if not conflict, it doesn’t matter because result is same under both laws

· called a “false conflict”

· Does the forum state have a significant contact creating state interests such that application of its own law is neither arbitrary nor unfair?

· Not the same as the minimum contacts test.  In minimum contacts, focus is purposeful contacts.  Focus in choice of law test is state interests.

· If there is a conflict, KS cannot apply KS law to claims unrelated to KS

· That (s want to be bound to KS law isn’t enough

· (s have an interest in choice of law, so (s can’t unilaterally decide

· State courts have significant latitude to apply their own law

· i.e., Allstate v. Hague
· all participants WI residents and accident happened in WI.  WI law was unfavorable to Hague.  Hague sued in MN and they applied MN law to the case.  Supreme Court upheld the choice of law decision.  It may not have been wise, but it was constitutional (doesn’t violate full faith and credit and due process clauses).  Hague worked in MB, his wife had moved there for unrelated reasons, and Allstate did business in MN

· Even if a state doesn’t have significant contacts, it may still be able to apply its own law to the case

· i.e., Sun Oil v. Whartman
· federal court found a false conflict.  This ignored what appeared to be significant differences in each state’s applied interest rate

· Supreme Court affirmed on ground that misconstruction of another state’s law must be of one clearly established and brought to the court’s attention.  They found that the law of the other states was not clearly established

· Supreme Court also held that a court can apply its own longer statute of limitations to a claim governed by another state’s law

The Erie Problem
· Vertical choice of law

· begins with Erie
· overrules Swift v. Tyson
· involved proper interpretation of the Rules of Decision Act

· modern-day: 28 USCA §1652

· difference between Swift and Erie is court’s interpretation of “the law of the several states”

· At time of Swift, 3 kinds of law:

· general: discovered by reason, as a principle of economics would be

· court decisions interpreting general law were only evidence of law, and federal court wasn’t bound by erroneous state interpretations of general law

· state courts weren’t bound by federal interpretations of general law either

· state (local): state statutes and common law in areas where general law didn’t extend

· legislature could displace general law by statute-derived law from state status as quasi-sovereign

· federal courts sitting in diversity were bound to follow state law where it applied

· where general law did not extend, state court decisions were also binding

· federal: constitution, treaties, and statutes of the U.S.

· state courts were bound by federal law under the Supremacy Clause


· Swift interpreted “laws of the several states” to refer to state or local law.  They read the Rules of Decision Act to allow federal courts to apply their own version of general law for suits brought in federal court

· duty of court was to discover and enforce customs and practices embodied in general law

· Erie: no general federal common law -- a federal court must apply law of the state

· Erie collapses general law into state law

· law must come from a sovereign?

· general law cannot be federal law?, it must be state law

· Don’t confuse federal general common law with federal common law

· federal general common law is dead as per Erie
· Difference between federal general common law and federal common law:

· federal general common law involves the body of law independent of sovereigns

· federal common law is judge-made law addressing issues of special federal concern, deriving its authority from the U.S.

· is often jurisdiction-conferring under Article 3 (arising under) and is binding on the states under the Supremacy Clause

· exception: federal common law of procedure

· Reasoning of Brandeis in Erie:

· RDA has been misinterpreted by Swift, relying on research by Charles Warren

· draft of RDA had read “statute law of several states,” leading Warren to believe that elimination of “statute” bound federal courts to decisions of state courts

· this was wrong because…

· practical considerations: Swift created problems

· lack of uniformity between state and federal courts

· Swift caused forum-shopping, rendering equal protection impossible.  Introduced discrimination by non-citizens against citizens

· discrimination between those who could take advantage of diversity, and those who couldn’t

· but practical defects alone were insufficient

· federal court law could be very different from state law, and Brandeis found this intolerable

· Brandeis also said that Swift violated the constitution -- this is the basis for the ruling

· not in equal protection

· argument is based on ground that federal government has limited powers.  Nothing in the constitution gives it the right to impose a rule of court law applicable only in federal courts.

· but Brandeis didn’t really explain why Swift was unconstitutional

· bext explanation: declaring rules of general law is beyond limited powers of federal government

· 3rd circuit was not announcing a rule of federal common law, they were applying a rule of general common law

· this, they cannot do

· textual basis?

· nothing in constitution permits federal courts to create substantive rules of law applicable only in federal courts

· what about Art. III sec.2?

· Erie assumes that Art. III sec. 2 doesn’t confer that power on congress, though this may be incorrect as a matter of original intent

Guaranty Trust Co. v York
· If NY applies its statute of limitations to equitable claims, federal courts applying NY law must do the same

· question is whether a statute concerns merely manner and means of enforcement, or if it significantly affects the result of litigation

· outcome determination test

· scope is unclear

· does it significantly affect the result of litigation for a federal court to disregard the law of a state that would be controlling over the same parties in state court?

· this is broad -- it can sweep in things like when you file an answer.  It could encompass all procedural rules, though this may not be what Frankfurter had in mind

· implements policy of restraint.

· though restraint policy may be broader than RDA

· substance and procedure are not self-defining

· if state law is applicable, we call the issue substantive, and

· if federal law is applicable, we call it procedural

· label of substantive or procedural depends on outcome

· A state court can apply its own statute of limitations in an action governed by law of another state.  Why can’t federal courts do the same thing?

· what is the source of this?  Why give the federal government less power in its own courts than states have in theirs?

· answer may be judicial restraint.  Federal courts may have constitutional power to do this, but defer to state courts as a matter of policy

· answer isn’t RDA.  It didn’t apply to suits in equity until 1948

· p. 503: Frankfurter describes policy: accident of diversity shouldn’t lead to substantially different result

· federal courts are not simply another court of the state when sitting in diversity

· Are there ever circumstances where a federal court should be permitted to ignore the fact that a choice between state and federal law might be outcome determinative?

· If yes, then Byrd is a giant step forward

Byrd
· Erie issue: under federal practice, this is a jury issue, but in S.C. it is an issue for the judge

· Under York outcome-determinative test, it would have been decided under federal rules

· it isn’t certain that a different result would follow under S.C. law.  Because likelihood isn’t so strong, supreme court won’t require federal courts to bow to the state’s practice

· Byrd is not decided on the basis of the outcome determinative test.  Court assumes that choice of law would be outcome-determinative, but court concludes that federal practice should govern because outcome determinative test is only part of the analysis

· Approach to Erie problem:

· federal courts must respect state rights.  Rule must be examined to see if it is part of a definition of the state right.  If it is, court must apply state rule.  If not, must go to the next step of the analysis

· Even form and mode may bear substantially.  If rule is of form and mode, next step is outcome-determination test.

3-step inquiry:

1) bound up with state substantive right?

if yes, apply state rule

if no, goto 2

2) would choice between federal and state rule be outcome-determinative?

if yes, the state rule may be applicable.  Go to 3.

if no, then no reason to apply state rule, so apply federal rule

3) (Byrd test) If it is outcome-determinative, must ask: does federal interest in avoiding differences in outcome (Erie) outweigh federal interst in applying its own rule?

· In Byrd:

· answer to 1 was no.

· but for purposes for argument court conceded that it was outcome-determinative

· court then weighed the countervailing federal interests

· court didn’t decide that a jury was required under 7th amendment because it reached the issue on other grounds

· under influence of 7th amendment, federal interest in using a jury here outweighed the Erie policy

· Discussion of analysis in Byrd:

· Byrd part 1: says that state substantive rights must be applied.  Period.

· but they don’t give us the source of that rule.

· not from constitution.  U.S. can interfere with state substantive rights when exercising powers conferred by consitution.  Supremacy Clause.  A valid federal law can interfere with enforcement of a state right, constitutionally.

· also applies to federal law

· because federal law is supreme, court’s reliance on Dice v. Akron is misplaced

· not from RDA.  A state rule that is part of a state right must yield to the constitution or to acts of congress

· not from Erie policy.  court doesn’t premise Byrd part 1 on that.  Those are discussed in part 2.

· Glannon’s view is different.  His view of Byrd part 1 is more sympathetic.  He thinks that a federal court must follow state law in areas where it has no power to create law.

· this would be consistent with the constitution, but it’s not what Byrd part 1 says.

· Byrd part 2: is choice between state and federal law outcome-determinative?

· if no, policy of Erie doesn’t apply

· if yes, this is not the end of the analysis

· this is different from York
· we must then weigh the countervailing federal interests

· Byrd balancing test in problematic in another way:

· how do we know what weight to give to these competing federal interests?

· There are many ways to analyze Byrd
· i.e., all 3 parts set out factors which must be balanced together

Hanna
· issue: whether state law or 4(d)(1) applies

· P’s attorney should have covered both bases by serving process that meets requirements of 4(d)(1) and Massachusetts law

· he easily could have followed the Mass. rule

· held: Rule 4(d)(1) controls

· Important case because:

· it makes clear that FRCP aren’t subject to vagaries of Erie analysis

· validity of federal rule is governed solely by Rules Enabling Act (REA)

· sought to solve problems of York and Byrd’s formulation of outcome determinative test

· Analytical Structure:

· 4 sources of federal procedural law:

· constitution

· statutes

· rules

· judge-made law, judicial practices

· Hanna addresses situations where federal and state law differ.

· problem only arises when a state can legitimately apply a rule different from the federal one

· focus on FRCP & judge-made law:

· analytical structure: is there a direct collision between a federal rule of civil procedure and state law?

· if no: Erie analysis

· state law is more likely to be applied under Erie analysis than under REA analysis

· if yes: REA analysis

· question is: does federal rule cover the point?

· if yes: there is a direct collision and REA analysis applies

· if no: no direct collision and Erie analysis applies

· Illustrative hypo: Palmer v. Hoffman court decided whether D had burden of production and persuasion with respect to contributory negligence

· state law: P had burden to prove freedom from contributory negligence

· federal law: 8(c) characterizes contributory negligence as an affirmative defense.  P says that D would have both burdens

· this would be a direct collision and under Hanna REA analysis would apply

· federal rules almost always triumph under REA analysis

· Is P right that rule 8(c) places both burdens on D?

· burden of pleading, production, and persuasion are separate.  Rule 8(c) may only refer to burden of pleading.  So there may not be a direct collision

· counter-argument: it is called an “affirmative defense”

· legislative history: 8(c) was patterned on a NY provision which had been treated as also allocating burden of proof

· either argument is respectable, but deciding if a direct collision exists will vastly affect the outcome

· federal judicial practices may govern, even if there is no direct collision

· i.e., if a state has a rule requiring lawyers to wear a red tie, no direct collision with federal law because there is no federal dress code

· there still may be a direct collision?  lack of federal red tie requirement is a federal judicial practice

· Erie analysis must be applied

· What is the Erie analysis?

· Hanna narrows the outcome-determinative test

· must be read in light of twin aims in Erie
· discouragement of forum-shopping and avoidance of inequitable administration of laws

· so if choice is outcome-determinative and leads to either forum-shopping or inequitable administration of laws, it is outcome-determinative

· Hanna requires us to ask if difference in outcome would have led a party to choose the federal or state forum at the outset of litigation

· difference in outcome is irrelevant, unless it would have affected the choice of forum at the outset of litigation

· i.e., why would you choose a forum dependent on whether you have 20 or 30 days to file?

· this would not be outcome-determinative

· Burden of proof in Palmer v. Hoffman (hypo above):

· no direct collision

· does Erie forbid court from imposing burden of proof on D notwithstanding state law to the contrary?

· would a difference between federal and state law lead to forum-shopping at the outset of litigation?

· here, clearly yes

· If difference between federal and state law is substantial and outcome-determinative, state law must apply

· true even if difference would not have led to forum-shopping at the outset

· Hanna gives little guidance

· not every inequitable difference would lead to forum-shopping because it may not be predictable at the outset how the rule will cut

· it’s still unjust, though

· Does Byrd survive Hanna?

· Byrd was:

· 1) is particular state law bound up with definition of a state created right?

· if yes, must apply state law

· if no: must ask if choice of law would be outcome-determinative?

· if no: apply federal law

· if yes: must balance federal policy of avoiding differences against federal policy of applying its own law?

· definition of state rights prong doesn’t survive Hanna
· outcome determinative test survives, but is modified

· balancing test isn’t mentioned in Hanna but it still may have survived

· it’s unclear

· Supreme Court in 1996 indicated that Byrd balancing test was not dead.  Court applied it to an Erie analysis

· but this was a peculiar quasi-constitutional context.  It may only apply in a problem involving juries and strong federal policy about juries

· or you could argue that federal policy of avoiding differences in outcome is very strong

· An Erie hypothetical:

· assume: state law requires medical malpractice cases to go to non-binding arbitration before trial

· if P loses, he must post a bond to cover D’s attorney’s fees

· D argues that this state law must be applied in federal court

· 1) was there a direct collision between federal rule of civil procedure and a state law?

· no, so Erie analysis

· Erie analysis:

· no “bound up” issue after Hanna
· Is choice between state law and a federal judicial practice outcome-determinative?

· question is whether federal common law can apply?

· either if they do apply one, or it is argued that they create one?

· (Recap) Direct collision between FRCP and state law or between c or federal procedural statute and state law?

· if yes, apply REA analysis

· if no, apply Erie analysis

· 1. apply modified outcome-determinative test

· if a FRCP isn’t on point, still must ask if a federal judicial practice exists, or if one should exist and if it did, would be outcome-determinative under Hanna?

· in this case, requirement to post bond would be outcome-determinative

· would it lead to forum-shopping or inequitable administration of law?

· probably would lead to forum-shopping at the outset

· need either forum-shopping or inequitable administration, not both

· 2. May also have to apply Byrd balancing test, at least in quasi-constitutional 7th amendment context

· Byrd requires us to balance the federal interst in avoiding differences in outcome with federal (state?) interest in applying its own law

· in this hypo, federal courts would likely have no interest in applying a practice different from state courts

· would apply federal law if it were integral to the federal system (i.e., juries).  Here, the state can decide to close its doors to malpractice if it wants to

· Direct collision:

· Hanna makes clear that neither the constitution nor federal statutes are subjected to the Erie analysis

· but they don’t go to REA analysis either.  REA applies only to rules
· constitutional barrier to application of federal law only when C provides no basis for applying federal law

· Erie analysis applies only to federal judge-made law

· If a statute is arguably procedural, it is constitutional

· REA clearly pass muster with this test

· rule must satisfy C & REA?

· 2 steps to REA:

· 1. does the rule really regulate procedure?

· restatement of constitutional test

· for all FRCP, answer is yes

· 2.  does the rule modify, abridge, or enlarge a substantive right?

· does it have more than an incidental effect on substantive rights?

· Three points about step 2:

· step 2 is not the same test as is applied in Erie.  Different from Hanna’s outcome determinative test

· Supreme Court has never found that a rule transressed step 2

· federal rules enjoy a presumption of validity

· When might a federal rule have more than an incidental effect on substantive rights?

· first, let’s discuss Harlan’s concurrence in Hanna
· it may be essential to understanding step 2 in REA

· Harlan believes that arguably procedural, ergo constitutional isn’t deferential enough to state law

· he wants application of same test for statute, rule, or judge-made law

· Harlan wants a firm line between what affects primary activity (state) and rules dealing with fairness and efficiency of litigation (federal)

· Harlan’s analysis has the same problems as Byrd part 1.  

· creates enclaves of state authority that federal government can’t penetrate

· Where is the constitutional basis for this analysis?

· constitution says that federal law is supreme and that state law gives way in the face of conflicting federal law

· Prof. Ely has suggested that Harlan’s concurrence provides a key to understanding step II in REA

· he argues that a federal rule has an unacceptable impact on state rights whenever it would interfere with state’s efforts to regulate primary personal activity

· federal rules should give way when it conflicts with certain attitudes that states want to foster

· Hypo: FRCP statute of limitations is 10 years, but state law is 1 year

· clearly direct collision

· apply REA

· is rule arguably procedural?

· yes

· does rule modify, abridge, or enlarge substantial rights (more than an incidental effect)?

· federal rule would interfere with state’s attempt to foster an attitude of repose, and according to Professor Ely, would violated 2nd prong

· Primary focus of Ely’s analysis is on purpose of state law

· critical question: is state statutory right granted for one or more non-procedural reasons?

· (procedural deals with in-courtroom, not out-of-courtroom)

· Hypo: state law in Pacifica requires that any action under state’s anti-discrimination law must be pleaded with specificity

· rationale: requiring specificity gives peace of mind to those falsely accused of discrimination

· federal suit in diversity: D alleges that suit should be dismissed becaudse P failed to plead with specificity

· is there a direct collision?

· yes -- rule 8(a): pleading shall contain a short and plain statement showing that pleader is entitled to relief

· just a notice pleading, specificity not required and would not satisfy requirement of state law

· engage in REA analysis

· does rule really regulate procedure?

· yes: we’re talking about pleading which is traditionally procedural

· does rule modify, abridge, or enlarge a substantive right?

· must look at purpose of state law.  Here, to provide a sense of peace to those falsely accused of discrimination.  The requirement makes it harder to make a false claim.  Federal rule would change that.

· under Prof. Ely’s analysis, federal rule would be invalid and must give way to state law

· Consequences of Ely’s formulation:

· assumes that federal rules valid on their face may be invalid as applied

· here, though, rule 8 is clearly procedural.  No one would accuse advisory committee of overstepping their bounds

· but Ely’s approach is problematic

· focus on purpose of state law and says that federal law should give way when state is seeking a substantive purpose

· this conflicts with intent of REA: insure uniformity across federal courts

· different from Erie policy of promoting uniformity among federal and state courts of one state

· why should REA policy be frustrated by state’s idiosyncratic attempt to use a procedural device for a substantive purpose?

· one could argue that part 2(b) of REA analysis is just to cordon off certain areas from federal rule-making, not to require that federal law give way to state law whenever it would interfere with a state substantive purpose

· supreme court has provided little guidance

· some evidence that court may be suspicious of Ely’s approach

· Burlington suggests that focus should be on what federal rules are trying to achieve, rather than purposes of state law that federal law interferes with

· Supreme court has never concluded that a federal rule was invalid on its face or as applied (prong 2b of REA analysis)

· but some federal courts have found a valid federal rule cannot be applied in a particular case

Venue and Forum Non Conveniens
· Horizontal choice of law: what state law to apply

· miniminal constitutional restraints

· various approaches in deciding

· Vertical choice of law: whether a federal court should apply state or federal law

· governed by Erie line of cases

· How the two intersect:

· Klaxton: under Erie, a federal court must apply choice of law rules of the state in which it sits

· result: vertical uniformity and horizontal chaos.

· sometimes requires a convoluted inquiry when state’s choice of law rules would apply law of another state

· doesn’t mechanically apply when a case has been transferred from one federal district to another

· Mechanics of the federal transfer scheme:

· § 1404(a): transfer from one federal court to a more convenient federal court

· factors determining if it’s convenient:

· p. 465, note 2

· similarity between these and those considered under reasonableness prong of personal jurisdiction inquiry

· degree of inconvenience is higher to warrant dismissal for lack of personal jurisdiction

· transfer is proper only to a district where suit “might have been brought”

· Hoffman: venue must be proper in transferee district under venue statutes (§1391, and others)

· fact that Ds would be willing to waive venue objections does not make it a proper venue

· also read to require that personal jurisdiction be proper in transferee court

· transfer under 1404(a) is not available between courts of two states, or between federal and state courts

· if suit is brought in state court and state concludes that forum isn’t convenient, only available remedy is dismissal for forum non conveniens

· federal courts dismiss for forum non conveniens only when case doesn’t belong in the U.S.

· if another federal court is more convenient, must transfer under 1404(a)

· easier to get than forum non conveniens dismissal

· What law should be applied in a case transferred from one federal court to another?

· Klaxton: transferee court would apply choice of law rules of state in which it sits

· Van Dusen: Klaxton doesn’t mechanically apply in transfers

· where D seeks a transfer from a venue in which venue and personal jurisdiction are proper to a more convenient forum, then transferee court must apply choice of law rules that would be applied in transferor court

· transfer has no effect on choice of law rules that federal courts would apply

· 3 justifications:

· avoid interference with Erie policy

· avoid making choice of law a factor in a party’s request for transfer

· avoid making choice of law a factor in court’s grant of transfer

· Simple Hypo:

· A suit filed in OK federal district court, venue and personal jurisdiction are proper, but the court is seriously inconvenient.  District in TX would be more convenient, so they transfer there.

· Justification 1: if TX court were required to apply OK choice of law rules after transfer, there could be a different law applied in OK federal court than in OK state court

· Erie says we shouldn’t have this difference

· Justification 2: if federal courts in TX and OK were allowed to apply different choice of law rules, D may seek transfer only to get a different choice of law not because it’s a more convenient forum.

· Justification 3: if TX choice of law rules are unfavorable to P, OK federal district court judge might be reluctant to allow a transfer that would disadvantage P

· If personal jurisdiction and venue are proper in transferor court, transferee court must apply choice of law rules of state in which transferor court sits

· where personal jurisdiction and venue are proper includes waiver here.

· but waiver doesn’t count for “where suit might have been brought”

· a contractual provision providing venue before suit, however, is okay

· If either personal jurisdiction or venue is improper, Van Dusen rule does not apply

· Van Dusen left open the question of whether Van Dusen rule applies when P rather than D requests transfer

Ferens
· Ferens filed suit in PA for contract and warranty claims, and filed suit in MS for torts

· Why did he file two suits?

· statute of limitations for tort suits was longer in MS, and he had already blown it in PA

· forum-shopping

· Was venue proper in MS?

· §1391(a) applies because this is a diversity suit.

· 1391(a)(1) applies: proper venue in a judicial district where any D resides, if all Ds reside in the same state

· 1391(a)(3) is a fallback provision that applies only if a(1) and a(2) don’t apply

· 1391(a)(2): John Deer, a corporation, resides in any judicial district where it is subject to personal jurisdiction when action is commenced

· where a state has more than one judicial district, D corporation is subject to personal jurisdiction where it has sufficient contacts

· stream of commerce theory: John Deere has sufficient contacts because lots of combines are sold in MS

· something between general and specific jurisdiction

· unclear if residence in 1391(a)(1) and (b)(1) refers to domicile, or something else

· Ferens likely had personal jurisdiction over John Deere in Southern District of MS

· sometimes called “conditional general” jurisdiction

· since they have personal jurisdiction there, they reside there, too

· Ferens sought a transfer under 1404(e) from MS federal court to PA federal court

· John Deere didn’t oppose it:

· because it was more convenient

· and they hoped that PA choice of law rules would apply

· Was Western District of PA a district where suit might have been brought?

· look at venue and personal jurisdiction:

· personal juris: yes because accident happened there and combine was bought there

· venue: under 1391(a)(1) it is proper (because of definition of resident under 1391(c)

· 1391(a)(2) is proper, too

· 1391(a)(3) doesn’t apply.  It applies only when there is no other district where venue would be proper

· Upon transfer to Western District of PA:

· court applied 2-year statute of limitations from PA

· 3rd circuit affirmed: MS had no legitimate interest in the case and their statute of limitations should not apply

· this is an incorrect analysis: Sun Oil Co. v. Wortman says that a state can apply its own statute of limitations, whether or not it has a legitimate interest in applying its own substantive law in the case -- and Supreme Court agreed

· Court of Appeals: When a P initiates a transfer in transferee court, law of transferor court does not apply

· Supreme Court held that MS statute of limitations should apply

· this is just a judicial housekeeping statute, and there should be no difference between a P and a D initiated transfer.

· since venue and personal jurisdiction were proper in MS, MS statute of limitations does apply

· treated statute of limitations as procedural (it is with respect to due process and full faith and credit clause, but not for Erie)

Piper Aircraft v. Reyno
· plane crash in Scotland.  Administratrix is secretary of lawyer who filed suit.

· D removed the case from federal court to state court

· D doesn’t “move for removal,” he simply removes

· basis for removal: diversity

· for removal we need:

· diversity

· matter in controversy must exceed $75k

· can’t remove from state where D is a citizen

· removal was proper here

· section 1391 doesn’t apply to remove cases

· Piper moved to transfer under 1404(a) and Harttzell moved to dismiss for lack of personal jurisdiction, or alternately, to transfer

· Goldlawr v. Heiman: Supreme Court held that transfer is proper under 1406(a) where both venue and personal jurisdiction were lacking

· with Hartzell, venue was proper but personal jurisdiction wasn’t.

· some courts have said that 1404(a) or 1406(b) is method of transfer in this case

· transfer protects P when statute of limitations has run

· A district court may dismiss rather than transfer if P reasonably could have foreseen that forum he chose was improper

· Was personal jurisdiction over Hartzell by a California state court proper?

· 4(k)(1)(a): a federal court has the same personal jurisdiction as state in which court sits

· Would USDC for Central District of California had jurisdiction over Piper had they not consented?

· if they were delivering planes there directly or through a stream of commerce, then yes

· a form of conditional general jurisdiction

· Would USDC for Central District of California had personal jurisdiction over Hartzell?  

· if all piper planes use Hartzell propellers, then maybe

· Asahi is on point.  It suggests no.  But it was a plurality which is only persuasive

· options left after Asahi: because it was a plurality, look at composition of court now

· 3 possible approaches for minimum contacts via Asahi:

· placing plus awareness -- Brennan

· looking at volume, dangerous nature -- Stevens

· placing plus intentional action -- O’Connor

· Personal jurisdiction in PA because: Hartzell sent propellers to PA where Piper was based

· clearly there was personal jurisdiction there over Piper and Hartzell

· Venue in Middle District of PA?

· §1391(a)(2): venue is proper in a judicial district in which a substantial part of events took place

· or maybe 1391(a)(1), depending on where they’re citizens

· Choice of law:

· Piper: PA law applies

· because personal jurisdiction and venue are proper, under Van Dusen, Pa. court must apply CA choice of law rules

· Hartzell: Scottish law applies

· no venue problem, but there is a personal jurisdiction problem.

· PA choice of law rules apply

· where either venue or personal jurisdiction is improper in transferor court, transferee court applies its own choice of law rules

· reason: if you apply transferor law, it would be because suit could have been brought there originally.  Would need both venue and personal jurisdiction to be proper

· under PA choice of law rules, Scottish law applies

· Piper waived personal jurisdiction or venue objections, so CA choice of law rules apply

· A party cannot consent for purposes of transfer to personal jurisdiction and venue after action has been brought

· Ds moved to dismiss for forum non conveniens

· district court granted, 3rd circuit reverses

· Same balancing is done in forum non conveniens transfer under 1404(a), and reasonableness for personal jurisdiction

· More inconvenience is required for forum non conveniens than for transfer under 1404(a)

· Unclear if test is same for reasonableness prong of personal jurisdiction as for forum non conveniens

· District courts have more leeway in dismissing for forum non conveniens because it is reviewed on appeal on an abuse of discretion standard, not de novo

· forum non conveniens is a common law doctrine, §1404(a) is a statute -- and they’re not the same thing

· 2 more things:

· to get dismissal for forum non conveniens there must be an alternative forum where suit can be brought.

· generous determination: shitty forums count

· different or less favorable law in another forum is irrelevant to forum non conveniens analysis

· strong presumption in favor of P’s choice of forum

· the presumption applies with less force when Ps are foreign

· Supreme court in Reyno ignored Erie issue by assuming that state forum non conveniens law was same as federal law

· they were wrong about this

· Most federal courts resolve Erie issue by concluding that their own forum non conveniens applies

· but under Erie, forum non conveniens law could be outcome-determinative

· under Byrd test, weigh Erie policy with federal interest in applying its own policy.  In these circumstances, you could argue that federal court has an overriding interest in controlling its own docket that outweighs Erie policy

· Byrd may be significant because there are circumstances where Erie policy should not apply.  It is an escape hatch, providing an opportunity to say that something is more important than Erie
Size of Litigation

· 2 distinct doctrines:

· res judicata (“claim preclusion”)

· collateral estoppel (“issue preclusion”)

· Preclusion principles provide a set of common law joinder rules

· Rule 18(a): P may bring as many claims as she has against D

· Permissive: a P can assert all claims against D in one piece of litigation, but doesn’t require her to do so

· Common law of res judicata requires P to bring certain claims against D in one claim or lose those claims

· For claim preclusion:

· Judgment must be:

· Final, and

· Final on entry of judgment unless and until reversed on appeal

· Judgment after trial or as a matter of law is on the merits

· Dismissal for lack of venue or forum non conveniens is not

· But it’s slippery.  Dismissal for failure to state a claim is dismissal on the merits (in federal court)

· On the merits

· Meaning of “claim” is key to understanding claim preclusion

· In federal court, it is found in sec. 24 of Restatement of Judgments, p 1293 in HTF

· Approach is transactional approach

· Used in supplemental jurisdiction like common nucleus of operative fact

· Means there is a logical relationship between facts

· Not coincidental: both doctrines address issue of what is an appropriate litigation package

· Hypo: S in accident with P, who ran a red light.  P tells E that S was driving recklessly, S sues P and recovers a trial judgment on the merits.  Can S file a second suit against P for slander, based on his comment to E?

· Slander depends on if S was reckless, which is an issue in negligence claim.  Clear logical relationship between negligence claim and slander claim, and under transactional approach, this is the same claim

· General view: a P has a separate claim against each D

· Even if they’re part of the same transaction, a P typically has a separate claim against each D for res judicata purposes

· Federal courts and most state courts apply transactional approach

· Other approach: primary rights approach

· Unlike transactional, not focused on what theories of liability should be tried together

· Focuses on defining a “cause of action”

· If same set of facts gives rise to separate “causes of action,” separate suits may be brought

· In hypo above, 3 causes of action under the approach:

· Damage to car

· Personal injury

· Damage to reputation caused by slander

· Won’t have to determine how many causes of action exist

· 2 things to understand about this approach:

· results can be very different from transactional approach

· results can be different because more than one cause of action can be pulled form one or a series of transaction

· Under rules of intersystem preclusion, federal courts and Texas state courts may sometimes have to use primary rights approach

· Full faith and credit: states must five this to judgments of other states

· Difference between full faith and credit and Erie: 1738 requires state to apply preclusion law of state which rendered decision, Erie requires federal courts to apply the law of states in which it sits

· Exceptions?

· In Pennoyer: if you don’t appear and court has no personal jurisdiction, you can attack.  If court concludes that there was no personal jurisdiction, they need not give full faith and credit

· Sec. 1738 applies this to federal courts, requiring a federal or state court to give same effect to a state court judgment as the rendering state

· Do state courts have to give federal courts full faith and credit?

· Supremacy clause says yes.  Not as specific as 1738.  Some states give federal court judgments only same effect as their own judgments (i.e., California)

· Better rule: federal court judgment should be given same preclusive effect in state court as in federal court

· i.e., a state that doesn’t treat a 12(b)(6) as a judgment on the merits, applying rule in Ca (as an example) would treat a federal ruling on 12(b)(6) moption as not a judgment on the merits 

Moitie

· 7 parasitic anti-trust civil suits brought against Federated

· 6 (inc. Brown I) were filed in federal court

· 7th suit (Moitie I) was filed in state court alleging violation of state antitrust statute

·  Moitie I removed to federal court on basis of federal question and diversity

· no basis for federal questions jurisdiction.  Ca law doesn’t incorporate federal anti-trust statute, so a suit under state law cannot give rise to federal question jurisdiction

· After removal, all 7 actions assigned to one judge who dismissed all the actions on a 12(6)(6) motion

· Ps had not alleged injury to business or property within meaning of federal anti-trust statute

· This cannot be right with respect to Moitie I because definition of injury to business or property depends on state anti-trust statute, not federal

· Appeals are filed to all suits except Moitie I and Brown I

· Moitie and Brown file new actions in state court (Brown II and Moitie II)

· They allege unfair business practices, fraud, restitution, and conspiracy – all state law claims

· They are removed to federal court on ground that cases raise essentially federal claims

· Federal court agrees, and dismisses on ground that they arose from the same transaction or series of transactions as Brown I and Moitie I
· This time, they appeal

· Before appeal could be heard, 9th circuit reverses judgment in other 5 cases on ground that district court had misinterpreted federal anti-trust law

· Moitie II and Brown II at 9th circuit reversed res judicata dismissals on basis of “simple justice and public policy”

· Supreme Court reverses on ground that there is no such res judicata exception

· If you fail to appeal a judgment, you are bound by it.  Period.

· Why did they think they could avoid claim preclusion by filing a 2nd suit in state court?

· Ca courts give federal judgments same force as their own.  Because they follow primary rights approach, lawyer may have thought they could avoid claim preclusion

· Anti-trust claim is a different primary right than the new state law claims they asserted

· How can removal of Brown’s state law action be jusitifed?

· Some of the claims had sufficient federal character.  Artful pleading can’t foreclose D’s right to federal forum

· Court doesn’t explain which claims are federal: dissent asks for an explanation.  He thinks they’re based solely on state law.

· Artful pleading doctrine has generally been confined only to situations where federal law completely preempts state law

· Because they could have brought a federal law claim doesn’t mean they have to

· Why was the court so irresponsible?

· They were so eager to correct the 9th circuit’s public policy and simple justice exception that they wouldn’t let subject matter jurisdiction get in the way

· Footnote 2 seems to say that res judicata was a defense that created federal subject matter jurisdiction

· This is a meaningless aberration.  It is not.

· 3 mistakes:

· federal district court decided to keep it (not remand)

· court of appeals affirmed

· Supreme Court looked the other way

· Court refuses to decide whether state law claims not brought in Moitie I were barred

· This makes no sense under transactional approach.  If state and federal claims are part of the same transaction, state claims should be barred, too?

· Erie: if you have diversity in federal court and are dealing with state law claims, should res judicata effect be same as state in which it sits?

· Better rule: federal common law of res judicata should apply to all federal judgments (5th circuit and others do this)

· Look at sample answer (he would not ask that again)

· Erie policy isn’t absolute, and Byrd balancing test is an escape hatch

· How should res judicata deal with possibility that a federal court might exercise its discretion to refuse to hear a supplemental claim?

· If you have supplemental claims, you better plead them or you’ll lose them under the transactional approach.  Only way not to lose them is if it’s clear at the outset that the court will not exercise discretion to hear supplemental claims.  This is never really clear, so don’t risk it

· Hypo: S works in tranquility and her car is towed.  Assume all relevant courts here follow transactional approach

· Suit 1: S thinks about filing a suit in state court for replevin

· She loses this suit

· Suit 2: She then files a suit in fedral court under Sec. 1983 (procedural due process rights violation)

· Is the 2nd suit barred?

· For res judicata, we musk ask: if issues arise from the same transaction or series of connected transaction?

· It looks like they do

· If she’d won the first suit, would the second suit still be barred?

· Yes.  Doesn’t matter whether you win or lose, they’re merged

· Is answer same if 1st suit brought in state municipal court and under Pacifica law they don’t have subject matter jurisdiction over federal question claims (i.e, could not have brought 1983 claim in that suit)?

· Would it be appropriate to split the claim in this circumstance?

· Normally, not allowed to split claims.  There is an exception: Sec. 26(1)(c) p. 1293: P was unable to rely on a certain theory in the firstr case…

· But, it would be more efficient to bring all claims at once, so some federal courts have refused to adopt this exception if there exists a forum where all claims could have been brought

· Could have brought both claims here in federal court (state lawe claim would have been supplemental to sec. 1983 claim)

· What if 1st suit was brought under a special expedited replevin statute permitting replevin issue only to be tried?

· 26(1)(d) would apply

· distinction from 26(1)(c): (c) deals with court’s jurisdiction, (d) deals with special procedures

Issue Preclusion

· 3 basic requirements:

· issue must have been:

· actually litigated

· determined

· and essential to the judgment

· F runs into S.  S brings suit in a primary rights state.

· Suit 1 is for damages to the car

· 2 issues:

· negligence

· damage to the car

· If S loses suit 1, can she relitigate issue of negligence in a 2nd suit for personal injury?

· If jury returned a general verdict, the answer is yes

· Negligence issue was actually litigated, but we don’t know if it was determined, or if it was essential

· If S wins suit 1, and then brings a 2nd suit for personal injury, can F relitigate negligence issue in suit 2?

· Clearly, no.  Issue was actually litigated, determined, and essential.  Jury could not have found for S without finding that F was negligent

· Only issue in suit 2 is if S suffered personal injury

· Assume in suit 1: court finds no negligence and no damage to the car

· Both issues are determined

· Are they both essential?

· One view: no, because either finding is sufficient to support the judgment

· Other view: both are essential because court considered them both

· 2nd restatement compromises: an alternative determination is essential if it was reviewed and decided on appeal

· Can an issue be actually litigated without an actual trial?

· 2nd restatement: actually litigated when properly raised by pleadings or otherwise, is submitted for determination, and is actually determined

· rule 12 motion is actually litigated,

· an admission in the complaint is not

· Issue preclusion applies only when same issue has been previously decided

· It’s obvious when issue in 2nd suit is identical to issue in 1st
· When issues aren’t completely identical, we ask:

· Does it make sense for fairness and efficiency to treat issues in suit 1 and suit 2 the same?

· Same question as for res judicata

· Example:  S sues F for damages to car from accident.  S argues that F was negligent for driving too fast

· Verdict for F

· S brings a 2nd suit to recover for personal injuries, alleging negligence because his eyes weren’t on the road

· Same issue?

· Under 2nd restatement, yes.  She is expected to raise all basis for negligence in suit 1.  Failure to do so is waiver

· Treated as same issue for issue preclusion purposes

· Hypo: C sues a fraternity in Pacifica for trespass on beachfront property. 

·  Assume 3 relevant issues:

· P’s lawful possession

· Wrongful entry

· Damages

· After losing, C brings a 2nd suit based on a 2nd trespass.  Can D assert claim preclusion?

· Must ask when 2nd trespass occurred?

· If it occurred before filing of 1st suit, restatement considers it part of the same claim.

· Assuming no claim preclusion and that C loses on a general verdict, can D assert claim preclusion on issue of lawful possession?

· Don’t know if it was essential or determined

· Assuming trial by judge with findings of unlawful possession, no wrongful entry, and no damages.

· In a 2nd suit, can D use finding of unlawful possession for issue preclusion?

· Unclear if unlawful possession was essential to the suit.  D could have won if any of the three was present.

· If 2nd restatement applies: because it hasn’t been decided on appeal, it isn’t essential

· What if judge in 1st action found that P was entitled to possession, and that there was a trespass and damages.  Can P assert collateral estoppel?

· Yes

· If judge had found that P was entitled to possession, but no trespass and damages.  On appeal, affirmed.

· Would lawful possession issue be collateral estoppel in suit 2?

· No alternative determination.  Not essential to the judgment, since lawful possession makes no difference because there was no wrongful entry or damages

· 2 different trespasses.  Part of same claims?

· If 2nd occurs after filing of 1st, no claim preclusion

· If C loses first suit, and judge says there was lawful possession but no wrongful entry and no damages.  In a 2nd suit, can C assert to court collateral estoppel of lawful possession, assuming findings have been reviewed and affirmed on appeal?

· No, because this finding doesn’t support judgment in favor of D.  Question of lawful possession was irrelevant to judgment rendered.  No issue preclusion.

· 2nd restatement rule about alternative grounds for judgment applies only if alternative ground supports the judgment

· Non-Mutual collateral estoppel

· Whether a non-party to 1st suit can take advantage of collateral estoppel

· P sues D and wins a defective product action

· All elements with respect to P have to have been essential to judgment

· Can P2 assert that D is collaterally estopped from relitigating whether product is defective?

· Important due process limitation: a party must be given an opportunity to be heard if he/she is to be bound by litigation

· Collateral estoppel cannot apply to someone who was not a party to previous litigation

· i.e., a D could not assert collateral estoppel against a P2 who was not a party to the 1st suit

· 2 kinds of non-mutual collateral estoppel

· defensive

· A P tries to defend a patent and files a patent infringement case against D1.  P loses and all requirements for issue preclusion are met.  P then sues D2 for patent infringement.  Can D2 assert collateral estoppel?

· This is defensive non-mutual collateral estoppel.  D asserts a prior judgment as a shield against P’s claim

· Offensive

· P sues D.  Conclusion is that D’s product is defective and all requirements of issue preclusion are met.  Another P seeks to use judgment in suit 1 against D to make his case easier.  P2 uses judgment as a sword rather than a shield

· This is what happened in Parklane
Parklane

· Does Supreme Court believe that justification for defensive is stronger than offensive?

· It doesn’t promote judicial economy in same manner as defenseive

· With offensive, P has no incentive to join with other Ps

· If P wins, P2 now has a free ride.  If not, P2 can try again and isn’t bound

· 2nd argument by court: offensive collateral estoppel may be unfair to D

· D may have little incentive to defende rigorously if 1st suit is small potatoes

· If D cannot foresee a later suit for much more money, offensive collateral estoppel would be unfair

· Unfair to D if judgment relied upon for collateral estoppel is inconsistent with one or more previous judgments

· i.e, if there are 50 separate claims, and D wins first 25, then loses suit 26, should he be bound?

· General rule should be that where P could easily have joined in earlier action or other reasons, application of collateral estoppel would be unfair to D

· Caveat: seems a much tougher rule than is actually applied

· A party who didn’t participate in any way for sound tactical reasons shouldn’t be denied benefits of collateral estoppel

· Still up to trial judge

· Rule considers unfairness in context only of offensive

· Same unfairness can creep into defensive

· If P wins suits 1-25 and in suit 26 loses, should Ds 27-50 be allowed to assert invalidity of patent based solely on suit 26?

· Presumably, a court may consider fairness in defensive as well

· Courts won’t require you to join just because you easily could have, if you have a sound other reason

· Only trouble comes if only reason for not joining was because you sat on sideline to benefit from collateral estoppel, and not be bound

· Mutuality: are casebook authors right that it is nonesense?

· Recognize that example of 25 wins and 1 loss is too easy.  Is it fair to assert collateral estoppel if P loses suit 1?

· Is if fair to impose collateral estoppel if D loses suit 1?  How do we know that it isn’t an aberration?  Why not try a suit a dozen times to get a best guess?

· Multiple trials of the same case is ridiculously inefficient, but does this justify binding a D on 100 future trials based on a loss in the 1st?

· Parklane could lead to this

· Judicial economy may be a reason to go down this roas notwithstanding unfairness to D, but this isn’t it all.  Court’s worried about making the system look like a gaming table

· Why isn’t collective best guess more consistent with avoiding the aura of a gaming table?

· 7th amendment analysis in Parklane:

· same Stewart who dissented in Beacon Theatres wrote decision in Parklane
· Stewart is right.  Beacon assumed that an equitable proceeding could have collateral estoppel effect

· Rehnquist’s argument simply isn’t faithful to 7th amendment’s interpretation and application.  It hasn’t been a barrier to JNOV, summary judgment, etc.

· Mutuality is a strange place to draw the line

· Just because in 1791 we had mutuality it doesn’t hold that abolishing mutuality violates 7th amendment when an equitable proceeding follows a legal one

Joinder

· Rule 13(g)

· Rule 14 party may implead another party if they are liable to D if D is liable to P

· These may suggest that only claims that can be brought are those closely linked, but rules 13 and 18 state only threshhold requirements

· If you have a proper cross-claim, 3rd party claim, any other claim may be brought under rule 18

· So transactional requirement test is only a threshold.  Once ment, you can assert as many other claims as you have against that party

· Someone who is not an opposing party at one point may become one later

· i.e., D1 and D2 – co-parties are not required to assert claims against each other.  Once one of them asserts a cross-claim against other D, then counter-claim rule kicks in and D2 must assert any transactionally related claims against D1

· Problem #11

· T sues M under respondeat superior.  If M brings a claim against T for damages to car, is that permissive or compulsory?

· Compulsory: part of same transaction or occurrnce

· Within 10 days of filing of answer, M impleads S.  Is M’s claim against S proper?

· Yes: M is attempting to lessen his liability against T.  Only basis on which M can implead S: under Rule 14(a).  S must be liable to M.  Basis is theory that if M is liable to T, S is liable to M in whole or in part

· Not proper to implead if S were liable to T

· Does M have to bring his impleader claim against S or lose it?

· You can bring a suit later.  Rule 14(a) is phrased in permissive terms, and M is free to bring a separate action.  Policy: not to require parties to bring claims against each pther unless they have sued each other

· T uses M, M brings a 3rd party claim against S

· Once M has brought this 3rd party claim, can M bring any other claim against S?

· Under Rule 18, he may bring any other claim he has against S

· Aside from 3rd party claim, S may be liable to M for damage to the car

· Does M have to bring the claim for damage to the car against S or risk losing it?

· Once M has sued S with a 3rd party claim, he must bring the claim for damage because of res judicata

· You must bring all claims arising from same transaction or series of transactions at the same time.

· At least in jurisdiction that follows the 2nd restatement

· Is S permitted to bring claims against M?

· Yes.  Under rule 13, they can because they are opposing parties

· Rule 14(a) sentence 4 also says he may

· S, in fact, must bring any transactionally related counterclaims because of the compulsory counterclaim rule.

· S could bring, in addiiton, any other claims that S may have against M even if they’re not transactionally related (Rule 13)

· i.e, if M has failed to pay S or even if M’s dog bit S

· If T sues both M and S, under rule 13(g) they can assert transactionally related claims

· Once S has been impleaded, does T have to assert his personal injury claim against S or lose it?

· Rule 14(a) sentenct 7: it is a permissive claim, so T can choose to sue S in a different claim

· If T asserts a claim against S for personal injury, may T bring any other claims against S?

· Once you have met the threshold under rule 13 or 14, you can assert any other claim under rule 18

· If S asserts a permissive counterclaim against M, does M have an opportunity to respond?

· There is an ambiguity in Rule 7, cl. 2

· If T asserts a claim against S for personal injury, may T bring any other claim that T has against S?

· Under rule 18(a), he can.  Once you have the claim authorized by rule 14, T can bring any other claims he has against S

· If they’re transactionally related, he may be barred from raising them later by res judicata

· If T asserts a claim against S, does S have to bring his counterclaim against T or lose it?

· Rule 13(a).  Once T brings a claim against S, they are opposing parties and S must bring any transactionally related claims

· If T does not assert a claim against S, can S assert a claim for personal injury against T?

· Yes.  Rule 14, sentence 6.  3rd party D may bring any transactionally related claim against P.

· Once you have that claim, under rule 18 S will probably be able to assert any other claims he has against T

· T & S are opposing parties under 13(a), and T must assert compulsory counterclaims against S

· In context of T responding to a claim by S, you could argue that there should be supplemental jurisdiction over a counterclaim by T against S

· Question 12: M more than 10 days after serving an answer to T’s complaint seeks leave to implead S.  T opposed impleader on ground that S was judgment-proof and would render a smaller verdict if they found that S was responsible.  What action should court have taken?

· Because an impleader claim against S may be prejudicial, court might refuse to grant impleader claim

· Proper thing is to sever the impleader claim and have a separate trial on the issue

· Question 13: why is a counterclaim compulsory while a crossclaim is permissive?

· We shouldn’t require parties who aren’t opponents to assert their claims or lose them forever

· Question 14: why must a cross-claim be related to controversy while a permissive counterclaim be unrelated?

· We don’t want to complicate P’s suit with unrelated stuff.  Once coparties become opposing parties, fairness dictates that they be treated as any other opposing parties

· 2 cases dealing with Rule 19 – Temple and Martin
Temple

· Restates principle: tortfeasors in a suit for damages are not parties within the meaning of rule 19.  Period.

· If you are suing or being sued only for tort damages, rule 19 has no role to play

· Be suspicious of inclination to assume that there is a necessary parties problem

· It might make sense fo 50 Ps in a train wreck to join together against D, but it’s not required

· We allow P to bring suit in the way he thinks most appropriate

· We want to preserve P’s autonomy to bring his own lawsuit and to control the litigation

· If a P wants to sue only 1 of 2 tortfeasors both responsible for P’s damages, he may do so.  He can sue both separately, but he may suffer consequences of defensive collateral estoppel.

· Way Rule 19 is applied is linked to area of substantive law involved

· Joint and several tortfeasors do not come within meaning of 19(a)

Martin v. Wilks

· Class suits brought alleging that Birmingham and county personnel board had discriminated against blacks in hiring and promotion

· 2 consent decrees requiring affirmative action

· fairness hearing on the decrees was held

· after hearing but before judgment, white firefighters sought to intervene.  Trial court denied request as untimely

· 1st suit – NAACP suits, 2nd suit – Wilks Suit

· eventually, a new group of white firefighters brought suit against city and personnel board alleging violations of Title 7

· claim: Ds violated Title 7 by considering race in hiring and consent decrees didn’t immunize their actions

· A group of blacks intervened, and district court concluded that to extent Ds actions were required by the consent decrees, Ds couldn’t be liable

· 11th circuit reversed

· Later suit, the Wilks Suit, was appealed to the Supreme Court

· Had court considered consent decrres in NAACP suits, fact that Ds there not complied with Rule 19 may have been enough to remand

· But Supreme Court didn’t have NAACP suits before it.  

· Question before court was whether judgments in NAACP suits could be given res judicata effect

· Wilks Ps argument: no preclusive effect because they were denied a right to be heard.  Res judicata can only apply if you’re a party to the suit

· Argument of black interveners: due process protects only the opportunity to be heard.  Wilks Ps knew about the suit, and could have intervened in a timely manner.  Wilks Ps had an opportunity to be heard which they could and should have exercised

· Majority response: FRCP doesn’t require a party who will be affected by litigation to intervene

· How persuasive is this?

· Rule 18 and claim preclusion: just because rules don’t require joinder, res judicata still may.  Why shouldn’t rule 19 work in conjunction with common law of res judicata?

· Majority never persuasively explains why they shouldn’t be required to intervene

· Nothing inherently unfair about precluding parties who had an opportunity to intervene but chose not to do so

· 2nd restatement says they are precluded

· Martin v. Wilks is a dead letter as to this issue, congress overruled it in Civil Rights Act of 1991.

· Majority rejects 2nd restatement’s approach.  To them: joinder is required under FRCP if a party is to be bound by the litigation

· Dissent doesn’t get to this issue.

· Title 7 and Equal Protection Clause protect against intentional discrimination.  Actions under a consent decree can’t be intentional under Title 7

· Under dissent’s approach, white firefighters action isn’t barred by res judicata.  They simply will be unable to prove intent under Title 7, and will lose

· It doesn’t matter whether they had an opportunity to be heard.  So give them a hearing, but they will lose on the merits

· One can argue that dissent may have misread Title 7, but majority ignores the argument, so judgment of 11th circuit is affirmed.

· Issue in Wilks is whether res judicata from NAACP suits applied, not whether rule 19 was previously applied

· What might have happened if NAACP suits had reached Supreme Court and question was whether rule 19 had been complied with?

· Should white firefighters have been joined as necessary parties?

· Bound if joined

· If not joined, city and personnel board might be held liable to white firefighters under Title 7 for complying with the consent decree

· 19(a)(2)(ii) is intended to address this

· this is situation that city and county personnel board may face: two courts ordering inconsistent actions

· in this circumstance, all interested parties are necessary

· contrasted with train wreck: fact that railroad may be liable to some interested Ps but not to others is not the problem is 19(a)(2)(ii)

· not “inconsistent” within meaning of rule 19.  There “inconsistent” means that D would be required to do something that another judgment would require him not to do

· So, to avoid this, white firefighters in NAACP suits should be joined under rule 19

· In train wreck, no matter how the individual cases are decided, railroad can comply with the judgment in each

· Rule 19(a) is narrow and read in light of high value placed on party autonomy in structuring lawsuits

· Under majority’s interpretation of legal situation, white firefighters are necessary parties

· Even under dissent view, the white firefighters would have been necessary parties in the NAACP suits

· Dissent says that compliance with consent decree immunizes city and personnel board from liability under title 7

· This impairs white firefighters ability to protect their interests as a practical matter

· 19(a)(2)(i) applies

· Whatever version of Martin v. Wilks you adopt, if NAACP suits had been before the court, the justices would have agreed that there was a rule 19 issue

· Debate is about consequences in Wilks suit of failing to join the white firefighters in the NAACP suits

· Don’t worry about 19(a)(1)

· Inquiry under rule 19 doesn’t end just because white firefighters are necessary parties.  Multi-step inquiry:

· Necessary party?

· Is joinder feasible?

· Joinder is feasible when the court can assert personal jurisdiction, joinder won’t destroy subject matter jurisdiction, and venue is proper

· With one exception, venue restrictions don’t apply to counterclaims, crossclaims, or rule 14 claims

· If joinder is infeasible, court must decide whether suit should be dismissed.  Decision made under rule 19(b)

· 4 non-exclusive factors to consider

1) Must a party be joined if feasible?  (Rule 19(a))

· If yes: party is necessary party

2) Should the suit be dismissed if joinder is infeasible?

· If yes, we call the party an indispensible party, rule 19(b) governs

· If a D could protect itself from prejudice by bringing a necessary party into litigation, then party will not be considered indispensible, even if P cannot bring the party in himself

· Statutory interpleader is only one way for a D to protect itself in joining D that P can’t

· If D can protect itself from prejudice by acting, it is required to act

· Rule 22(1) – rule interpleader

· Advisory committee note:

· D arguing that a suit be dismissed for failure to joina  necessary or indispensible party can sometimes avoid prejudice by bringing in the party himself

· So suit shouldn’t be dismissed just because P can’t join a necessary party

· Example:

· 1 million dollar bank account held by Bank.  Account is claimed by several people.  Bank is citizen of Pacifica, Arnette is a citizen of Arkabama, and Allen is a citizen of Arkabama, and Paul a citizen of Pacifica all claim the account

· Arnette sues the bak in U.S. District Court for District of Pacifica

· Are Allen and Paul necessary parties?

· Yes.  If Arnette wins, Allen and Paul could bring separate suits and get a conflicting judgment.  Falls within rule 19(a)(2)(ii)

· Is joinder of Paul feasible?

· Arnette could join Paul.  Subject matter, personal jurisdiction, and venue are all proper

· Is joinder of Allen feasible?

· No.  Joining Allen would destroy complete diversity

· Should bank prevail in a motion to dismiss for failure to join an indispensible party?

· No.  Bank can protect itself through statutory interpleader.  They can interplead Allen, Arnette, and Paul through a counterclaim under sec. 1335

· Note H on p. 133 SOM points out under sec. 1335, subject matter jurisdiction is satisfied if amount in controversy is over $500, and one claimant is diverse from another claimant

· Though Arnette couldn’t join Allen, the bank can protect itself

· Fact that Arnette can’t join Allen doesn’t mean that suit should be dismissed

· Bank’s burden to show that an indispensible party hasn’t been joined

Class Actions

· Relationship between rule 19 and rule 23:

· In Martin v. Wilks joinder may not be practical

· Could certify a class of white firefighters under rule 23

· Similarity between 19(a)(2) and 23(b)(1)

· If a class is certified, requirements of rule 19 don’t apply

· Class suits address problem when joinder is impractical under rule 19

· Discontinuity between class suits and other suits:

· General rule: a person isn’t bound by a judgment unless they have had an opportunity to be heard

· In class suits, conclusion is that adequate representation is a substitute for an opportunity to be heard

· Hansberry is often cited for this proposition

Hansberry

· Collateral attack involving 2 suits:

· Olive (Burke) ( Kleiman

· 2 defenses:

· covenant not signed by requisite number of property owners

· changed conditions making covenant unenforceable

· Lee & others ( Hansberry

· Common issue in both: whether covenant was valid

· If Hansberry is Burke’s successor in interest, he accepts any res judicata on the property

· Supreme court assumed this wasn’t so

· Question in Hansberry: Whether Hansberry could be bound by result in Burke v. Kleiman if his predecessor in interest wasn’t a party to the suit?

· Court said no, though supreme court treated this as a class suit

· Olive Burke’s 1st suit: court reasoned that some property owners in 1st suit wanted to enforce covenant and some didn’t.  She can’t represent all of them by simply saying she does

· She could represent only those who wanted to enforce the covenant

· No basis in record for concluding that Hansberry’s predecessor in interest was aligned with Burke

· So Burke didn’t adequately represent Hansberry’s predecessor in interest

· Did Kleinman represent those who didn’t want to enforce the covenant and should Hansberry be bound by that?

· 1st problem: Ds in 1st suit were not treated as a representative

· due process requires that court and representative both understand that he is a representative

· 2nd problem: suit might have been collusive

· Kleiman and Burke may have had same interest and brought suit to reinforce the covenant

· Traditional view of Hansberry: adequate representation is constitutional equivalent of opportunity to be heard

· Is something more needed?

· Court doesn’t decide that question

· Even if traditional reading is true, in this case, there wasn’t adequate representation

· Skepticism about the reading:

· Phillips v. Shutts: class member entitled not only to adequate representation, but also an opportunity to be heard

· Draws at least a distinction between adequate representation and an opportunity to be heard

· Should get both, at least in a suit for money damages

· Some have sought to limit its application to absent class members in state court without minimum contacts

· Better view: absent class members are entitled to adequate representation and an opportunity to be heard, whether or not in state court or a suit for money damages

· What do we mean by an “opportunity to be heard?”

· Not service of process

· At most, it means that an absent class member may, if she wishes, participate

· To what extent can absent class members participate if they choose?

· If 10,000 people want to participate, nothing gets done

· Contours are controversial – it’s not clear

· More is generally required than giving absent class members adequate representation

· Nuts and Botts of Class Actions

· Rule 23: to certify a class suit, prerequisites of 23(a) and 23(b) must be met

· 23(a)

·  4 prerequisites:

· numerousity

· commonality

· typicality

· representation/fairly and adequately protect interests

· constitutional requirement as well as rule

· refers to both party and counsel – both must adequately represent absent class members

· Most class actions are settled. Rule 23(a) provides that a class acton not be dismissed without approval of the court.

· Interpreted to permit settlement only if court finds it fair,adequate, and reasonable

· Additional safeguards for absent class members

· Because settlement is where they could easily get screwed – prevents collusion between class counsel and Ds

· Amchem v. Windsor: a district court cannot approve a settlement unless a class can also be certified for purposes of trial

· Reasoning: requirements of 23(A) and 23(B) ensure that class suit could be litigated and is appropriate to bring a class suit

· Absent these safeguards, inappropriate settlements may be reached

·  A class suit must also fall within a category of rule 23(B)

· 23(B)(1): close to 19(a)(2)

· sometimes used when D doesn’t have enough money to pay all Ps

· 23(B)(2): suit seeking injunctive or declaratory relief

· school desegregation and employment discrimination

· 23(B)(3): most important.  “Damages Class Action”

· a court must find that common issues:

· predominate, and

· class suit is superior method of adjudicating the suit

· p. 57 in FRCP: list of non-exhaustive issues to consider in determining if class device is best way to proceed

· Asks: does it make sense to try this suit as a class action?

· In B(1) and B(2) it makes eminent sense because parties will be affected if brought individually or as a class

· B(b) aggregates damages.  Individuals are usually allowed to bring damages suits on their own

· Joinder likely wouldn’t be required

· So there’s a higher thresshold for B(3)

· Currie train wreck hypo:

· Common questions involve railroad’s responsibility for train wreck

· Each P also has individual issues to be addressed

· Varying types of injuries

· Although causation and duty may be common to class, each indvidual would have to prove his damages

· So damages issues aren’t common to class

· Courts typically have concluded that predominance and superiority requirements aren’t satisfied in these circumstances

· 23(c)(4)(a) might apply, though.  Bring a class action with respect to particular issues

· i.e bring class action only on negligence issue and use that judgment as estoppel in individual suits

· this addresses predominance issue, but 5th circuit has a different view.  They say predominance is measured by all issues in the controversy

· some courts (7th cir and 5th cir) have also perceived a 7th amendment problem with certifying issue clases

· 7th amendment reexamination clause: no fact tried by a jury shall be reexamined in any court

· argument is: if you try the common negligence issue, in individual cases asserting contributory negligence, jury would have to reconsider 1st jury’s findings

· Woolley thinks this is a mistake

· Compare the 3 kinds of class suits:

· Certifying 23(b)(3) class suits has 2 consequences:

· Eisen: 23(c)(2) named Ps must give notice by 1st class mail to absent class members to opt out

· Absent class members must be allowed to opt out by a specified date

· These requirements don’t exist in 23(b)(1) and 23(b)(2)

· Due process may require notice, though

· 2 basic types of b(3) suits:

· large-scale, small claim class suits

· without these, it’d be hard to deter large corporations from harming lots of people a little

· class suits where claims are large enough so that individual’s could economically bring suits

· not as important to bring litigation as a class suit in these circumstances

· this is Rhone-Poulenc
Rhone-Poulenc

· began with approx. 300 lawsuits by approx. 400 Ps filed in state and federal court to determine drug company’s liability

· cases transferred to Northern District of Illinois by sec. 1407

· While there, judge certified one as nationwide class action

· Thereafter, everyone in class is a classmember, whether or not they brought suit in federal court.  

· State court actions continue, but if class action reaches final judgment first, it is given res judicata effect in state court

· How did the court get jurisdiction?

· Shutts: failure to opt out may be deemed consent to personal jurisdiction

· Certified under 23(b)(3) – requires more than common question of law or fact – questions must predominate and class action must be superior

· Court sought to meet this by tailoring the suit to only one of the issues – drug manufacturer’s negligence

· As permitted by 23(c)(4)(a), or so judge thought

· If Ds win class trial, suit is over

· If Ps win class trial, they can use the judgment as estoppel in later individual suits

· In concluding that issue was appropriate, district court relied on its finding that negligence law of states was relatively uniform

· If this were not so, requirements of 23(c)(4)(a) are likely not met

· Shutts gives with one hand and takes with the other – don’t automatically apply your own law, so adjudication of a nationwide class suit is hard.  May have to apply the law of a number of different states

· Not limited to nationwide class suits: Erie and Klaxon tell us that in applying choice of law rules, fedral courts apply choice of law in state where they sit, and are bound by full faith and credit

· One way to address the problem: pretend that law of forum states is not in conflict with law of other potentially relevant forums

· Supreme court made it easy for state courts to do this in Sun Oil Co. v. Wortman: to violate full faith and credit and due process clauses, not enough to misconstrue law of another state.  Rather, it must contradict state law and be brought to court’s attention

· District court followed Sun Oil, concluding that Ds hadn’t met burden of showing that law of other states is different from Illinois law

· Grant of certification was not final judgment under sec. 1291, so how did court of appeals review the decision?

· Two other alternatives:

· Interlocutory appeal 1292(b)

· Available when both district court and court of appeals agree that it is appropriate

· District court didn’t consent

· Mandamum – can be done under 23(f)

· Only available avenue was a writ of mandamus

· Posner says that Ds will suffer irreperable harm if forced to settle and that district court’s order was usurpative

· 3 reasons:

· inappropriate for Ds to stake their companies on outcome of 1 jury trial

· certification order violated limitations on choice of law imposed by Erie
· certification order possibly violated 7th amendment

· don’t worry much about this – it’s open to question

· Erie issue:

· Was the judge trying to create general common law?

· Yes.  But Posner doesn’t cosider impact of Klaxon and Sun Oil
· Where was Wadley action filed?

· If in Illinois, that class suit was governed by IL choice of law.  Once class is certified, that class suit is governed by IL choice of law.  So question is what IL state court would do.  IL state court could have concluded? what Judge Grady did.

· Is it really unfair to force Ds to stake company on outcome of 1 jury trial?

· Good or bad?

· Does the class suit level the playing field?

· If they stake their future on one jury trial, isn’t that the same as offensive collateral estoppel?

· P has one chance to win, why are Ds treated differently?

· The concern is valid

· Why not sample over and over again?

· Efficiency: outweighs impact on accuracy

· So why no overriding efficiency concern in mass tort?

· One possibility: Ds here are under greater pressure to settle.  Stakes are so high, they’ll be forced to settle.

· But this isn’t the only circumstance where stakes are high

· Is Posner disregarding efficiency?

· Maybe not – a class action may be less efficieny because of its inherent difficulties in managing the litigation, particularly where you bifurcate and carve outthe negligence issue and still have individual follow-on trials.

· If comparative negligence is an issue in follow-on trials, even with collateral estoppel, much of negligence showing will have to be repeated

· Increasingly, we see Ds using class device as a shield by taking advantage of 23(e?) provision forcing a settlement on Ds.

· Coffey – reverse option (auction?): Ds shop around for a class counsel willing to accept a settlement

· An Alabama court approved a settlement that cost Ps money

· In class qactions, there must be a significant contact or aggregation of contacts such that forum state choice of law will not be arbitrary

· Here, we look at state’s interest

· If there’s no conflict between X and Y states, no problem – false conflict

· Sun Oil – won’t reverse trial courts’ application of its own choice of law if it doesn’t contradict law of another state that is plainly established and if that difference hasn’t been brought to court’s attention

· Choice of law analysis on a claim-by-claim basis, for all of the claims

