PROFESSIONAL RESPONSIBILITY FOR LITIGATORS

PROF. SILVER  -  FALL 1999  -  SAPSTEAD

VII. Professional Responsibility – The Hotbed of Civil Litigation Today

A. CLASS INTRODUCTION  - TIMELY ISSUES

1. Obstruction of Justice

US v. Lundwall  (Texaco.html)

Texaco Executive prosecuted for obstruction of justice blames outside counsel for not providing guidance in responding to discovery.  The jury bought this excuse and let the executives off the hook.  

Rules:  

Omnibus Clause of the federal obstruction statute, ELEMENTS:  i) existence of a federal judicial proceeding.  ii)  the defendant knew of the proceeding.  iii)  the defendant corruptly endeavored to influence, obstruct, or impede the proceeding.

Lesson:  Attorneys should be careful about relying on clients for deciding what information is responsive to discovery requests.  

US v. Daiwa Bank, Inc.  (Texaco1.html)

Bank charged with “misprision of felony” for not reporting felony fraud by Bank officer, and concealing it in their books.

Rules:

TDRPC:  Rule 1.05:  requires reporting ongoing or anticipated crimes.  Rule 1.02c:   lawyer cannot assist in commission of crime, must dissuade client from committing future crime,  lawyer must make efforts to convince client to remedy criminal actions that were committed with the use of the lawyer’s services.

Lesson:  Criminal penalties can attach to inappropriate conduct resulting from the discovery of criminal actions.  Failure to report dicovered ongoing fraud is a criminal act itself.  Attorneys need to keep in mind both their ethical duty of confidentiality, and their clients duty to report.

The Specter of Criminal Sanctions – (Rovella: Nat’l L Journal)

Criminal prosecution for obstruction could lead to a flood of prosecutions by plaintiff’s disgruntled about slow discovery responses. 

2. Collusive Settlements of Class Actions

Q:  Is it ethical for attorneys to take a fee when the client gets essentially nothing?

Broin v. Phillip Morris (broin.html)

Flight attendant class objects to “collusive settlement” btw/ their atty and (.  Settlement provided no $ for class members, but paid atty’s & set up research foundation.  (’s contend that the atty’s knew that the settlement wouldn’t be approved & were just buying time in the hope of preemptive Congressional action.

Problem:  Objectors to class settlements must either cut a deal with the settling parties to get a piece of the pie, or genuinely object to the settlement as a whole.  If they are successful in doing the latter, then the entire fee gets jettisoned, and there remains no pie from which the objectors can extract a fee.  (class_settlements.html).

3. Tobacco Litigation

State officials intervene to obstruct payment of fees. (Dan Morales article)

Investigations commence after objections to payment are withdrawn (McCarthy Article)

Rumors of bribery:  soliciting contributions from the firms that were hired to represent the state. (Jamail Memos).

Appearance of impropriety:  Fed Judges take seminar trips at expense of tobacco companies.

Tobacco lawyers shield medical research under the attorney-client privilege. (Hazard article).

4. Conflicts Involving Special masters & Judges (Microsoft.html)

Prof. Silberman objects to over-reliance on special masters as an abdication of the court’s responsibility.  US v. Montrose Chemical:  “reliance cannot be so complete that it takes the place of the court’s obligation to independently scrutinize the terms of a settlement.”  Ethical concerns are also present (e.g. the applicability of the prohibition on ex parte communication)

5. Fee Issues

Class actions encourage quick settlements and windfalls for (’s atty’s while large #’s of claimant’s get basically nothing.  Available alternatives to the present class action compensation structure:  i) cap contingency fees,  ii) set recovery floors below which no fee is earned,  iii) demand public review of class action settlements, iv) “truth in settling” disclosure requirements

6. Fraud – Disclosure of Conflicts of Interest

7. Interstate Lawyering

8. Confidentiality Issues

This section will document the tremendous amount of animus that characterizes 

B. THE DIFFICULTY OF ESTABLISHING GUIDELINES

VIII. Learning the Basics of Professional Responsibility

A. INSURANCE DEFENSE LAWYERING

1. The Public Debate

a. Professor Swims Against Tide on Insurance Defense Question (againsttide.htm)

· Silver stumps for acceptance of the two-client model of insurance defense work.

· Silver opposes the tentative RSTMT 3rd §215 & Atlanta Nat’l Ins v. Bell which says that the insurer can’t sue the attorney for malpractice.

2. Discussion Examples

a. Montanez v. Irizarry-Rodriguez (montanez.htm) 

· Insured tells a different story at trial

· Q:  Can the attorney treat the insured as a hostile witness at trial?

· NO – There’s an unqualified duty of loyalty to the insured client… not the insurance company.

b. Employers Casualty Co. v. Tilley (Tilley.htm) 

· Attorney collects info for coverage dispute during the rep. of the insured on the liability claim.

· Q:
Can the attorney do this?

· NO – There’s an unqualified duty of loyalty to the insured client.

· Silver:  Properly read, Tilley embraces the two-client approach.

c. Rogers v. Robson, Masters, Ryan, Brumund and Belom (rogers.htm) 

· Ins. Co wants to settle, but insured Dr. says no… attorney gets caught in the middle and settles.

· Q:  Can the attorney do this?

· NO – Duty to Disclose:  This case embraces the two-client view and says that the attorney had a duty to inform the insured that he intended to follow the carrier’s instruction.  The case does not say whether the attorney was obliged to withdraw if the two clients couldn’t agree.

d. ABA Formal Ethics Op 96-403, Obligations of a Lawyer Representing an Insured Who Objects to a Proposed Settlement Within Policy Limits  (ABA_InsDef_Opinion.htm).

· Attorney client relationships are consensual.

· If atty knows that the insured objects to the settlement, the attorney cannot settle against the wishes of the insurer without giving the insured the opportunity to reject the defense and assume responsibility for his own defense.

· The attorney can 1)consult with both clients about the consequences of both actions and/or 2) inform the clients that they need to get independent counsel… (sometimes withdrawal may be mandated).

3. Silver’s Thoughts

a. Charles Silver, Does Insurance Defense Counsel Represent the Company or the Insured? (Silver-Company_or_Insured.htm).

· The company can always be a client.  This follows from the freedom of contract / consensual representation model of the retainer agreement, and the fact that under the insurance contract the policyholder gives up the right to control the defense, including the right to control the attorney and set the terms of the representation.
· The retainer agreement, not the liability contract controls the determination of whether the carrier is a client.

· Normative arguments:

i) Insureds want this arrangement.. .they don’t want to have to control the defense.  Allocatiojn of control by contractual agreement is very common in co-principal situations.

ii) The insurer is in the best position to choose counsel (repeat player).

iii) The insurer is in the best position to get favorable rates (repeat player).

iv) The insurer has more knowledge about how to control the attorney (repeat player).

v) All of these mean that it is more efficient to have the carrier control all aspects of the defense.

vi) The insurer needs to be a client because it needs to be able to sue for malpractice (cf. Bell, also, cf. The fact that the insurer may have a breach of contract action against the attorney whether it’s a client or not) p 6 of 42.

· Positive law arguments:

i) TRDC 1.08e)  Third-party Payor Rule:  If the carrier is not a client, but merely a third party payor, then:

a. the attorney owes no duty of loyalty to the carrier.

b. The insurance company cannot control the defense.   We know this can’t be right, because insurance contracts expressly allow this.

ii)
SILVER’S RULE:  The attorney is deemed to represent the insured for all purposes in connection with a liability claim unless the retainer agreement expressly limits the scope.  This comports with the expectations and practices of insurance defense lawyers, and puts the duty of clarification upon the attorney and the insurer.

b. C. Silver & K. Syverud, The Profess’l Resp. of Ins. Defense Lawyers (Silver_and_Syverud.htm).

Denies the contention that when the insurance company exercises its right to defend that it is acting as an agent for the insured.

· Positive law arg:

The carrier owes no fiduciary duty, and is not subject to control… (these are the two hallmarks of agency relationship). 

· Noramtive law arg: 

A fiduciary duty would be inappropriate, because insurance companies need to be able to protect their own economic interests to the detriment of the client… an agency rule would preclude this.

Rejects the Bell view that only the insured-client can have a direct malpractice claim.

· Normative arguments for carrier “client status”

i) To gain the benefit of fiduciary duty in which the attorney cannot act to the detriment of the carrier.  (something which 3rd party payors are not entitled to).

ii) To avoid the possibility that the carrier might not be able to get relief under the theories of equitable subrogation or breach of contract.

iii) To avoid having their claims subject to certain defenses that are not available in malpractice actions.  V/C counter:  but tort claims have defenses that aren’t available in K (e.g. comparative negligence)

iv) This is needed to reconcile the problem of Countryman v. Breen.  If the carrier is only an agent, and not a client, then an insurer that settles a claim on behalf of an insured and then goes bankrupt would have bound its “principal”, the insured, to paying the claim.  Countryman says that in that instance, the policyholder is not bound, which means that the carrier cannot be an agent (or at least “merely” an agent) for the policyholder.

V/C counter argument:  This isn’t inconsistent with the insurer being an agent for the insured… it’s just an exception to the general agency rule, and it coincides with the “limited direct action” judgement collection laws in states like Texas, which say that once there’s a judgment, the insured is off the hook in the absence of a coverage dispute. 

v) The insured is a client by virtue of implied consent to relinquishing control (and a “client” status for the carrier) that occurs when the insured requests a defense.

States that attorney should refrain from giving advice related to coverage. In order to do this without violating the duty to communicate, the attorney has to expressly limit the scope of the representation to the defense of the liability claim.

In cases of conflict, the attorney should confer with the clients, and if no resolution is reached, withdraw.

Mutability of duties coincides with the view that the retainer agreement can be structured in whatever way the insurance company has authority to construct it.

c. DUTIES OWED TO A CLIENT

Mutable Duties
· Duty of Loyalty

i)

· Duty of Obedience
i) Montanez:  If the client refuses to consent to taking action to minimize the loss of the claim, the attorney has a duty to inform the client of this goal.  If the client refuses to consent, then he has breached the retainer? Agreement, but the attorney still cannot disobey, so he must withdraw.

ii) The court may order you to stay in, but if you do, this is now an at-law relationship, and your representation of the carrier is terminated… This still violates Rule 1.09 Former Client conflicts, but you shouldn’t have any liability b/c you’re doing so under court order.

· Duty to Communicate / Inform

i) This is the mirror image of the duty of confidentiality

ii) Requesting a defense implies consent to having the attorney communicate with the carrier (to the extent that Tilley allows).

iii) There is a full duty to communicate to the carrier, but only a partial duty to communicate with the insured.  This includes a duty to communicate major developments (those necessary to make informed decisions about the representation) and actions that require the insured’s participation.  Since the insured has fewer decisions to make, the duty owed to him is lesser.

iv) See Rogers:  The atty had actual knowledge of the Dr.’s special interest in not settling the case... So the atty had a duty to inform Rodgers of the ins co’s plan to settle so that he could protect himself.

· Duty of Confidentiality

i) Neither client has the right to prevent the attorney form communicating relevant information to the other client.  Therefore the safest course is to inform both clients of this rule.

ii) If there is a question about the relevance of information, be safe and get the client’s consent before revealing it to the other client.

iii) Failure to obtain consent may result in the insurance company being estopped from asserting a coverage defense, Tilley.  Coverage realted information is not material to the liability defense, and is therefore confidential.  Caveat: the liability K (thru the duty of cooperation) anticipates an unfettered flow of information.

· Duty of Competence / Reasonable Care

i) Defense atty’s are rarely sued for malpractice.

ii) Ins. Co. usually just takes the loss and doesn’t hire the atty again in the future.  (This is the underpinning of Traver)

IMMUTABLE DUTIES
· Aggregate settlement rule

· Crime / Fraud

4. Carrier Liability for Defense Lawyer Misconduct:

a. Koppel, Insurers Not liable for Hired Lawyers' Legal Malpractice (handout in class)

b. State Farm Mut. Auto. Ins. Co. v. Traver (Traver.htm) (TraverDi.htm) (handout in class)

Facts:
Suit against the estate of deceased auto driver for injuries caused by her negligent driving.  Estate requested a defense from the insurance co.  Jury found the estate 100% liable.  Ins defense lawyer failed to attend depos, etc... basically did a shitty job.  Estate sues Ins Co. for the atty’s malpractice.

Held:
The insurance company is not liable for the malpractice of the atty they hired.

Reason:
1) Since the atty has an unqualified duty of loyalty to the insured (Tilley), the insurance company’s level of control does not rise to the level required to impute liability to the insurer.


2)  TRDC 1.08f) prevents insurance companies from controlling defense lawyers.

Gonzales:
Modern trend in ins. defense work causes the atty’s loyalty to run to the carrier... This is dangerous for the policyholder, & has led to a free-fall in the quality of representation that policyholders now receive.

Charles Silver, Letter Brief of Amicus Curiae: State Farm v. Traver
i) Carriers have plenary and exclusive control.

-  This has been settled law in Texas since Stowers

-  Control is necessary in order to bind insurers to judgments entered against policyholders.

ii) Tilley and TRDC 1.08e) preserve insurer control of the defense.

-  1.08e) doesn’t apply, because the carrier is a client.

-  We know the carrier is a client, b/c the Tilley court analyzed the case under TRDC’s that only apply to co-client representations.

-  Tilley did not weaken the insurance company’s control of the defense, it simply made sure that the atty does not get involved in coverage matters.

iii) Gonzales dicta is dangerous.

-
There is no evidence that outside counsel guidelines, billing audits, or flat fee arrangements are harming policyholders.

iv) Extent of Control, not the label of “servant” or “independent contractor” should govern vicarious liability.   Therefore in some instances, the ins. co. should be vicariously liable... esp. for staff attorney blunders.

5. Others' Views: 

a. Articles From Connecticut Insurance Law Journal Symposium (not yet available on-line)

B. IN-HOUSE DEFENSE ATTORNEYS / FEE ARRANGEMENTS / THIRD-PARTY AUDITS

1. The Public Debate

a. Ruling Prohibits Insurers from using Staff Lawyers (not on-line) 

b. Dry Spell for Texas Defense Lawyers (DrySpell.htm)

2. Staff Counsel Operations

a. AIA v. Kentucky State Bar Ass'n (kentucky.htm) 

· flat fee arrangements are prohibited

i) flat fees will interfere with the lawyer’s independent exercise of professional judgment.

ii) such arrangements would allow insurance companies to exert undue pressure on attorneys.

· in-house counsel operations are prohibited

i) “if it ain’t broke don’t fix it”, this is the unauthorized practice of law.

ii) This creates incentives for the in-house attorney to serve his employer to the detriment of the policyholder

b. Bevevino v. Seydjari (bevevino.htm) 

This is the only reported case in which a staff attorney has been accused of malpractice.

c. Charles Silver, Flat Fees and Staff Attorneys (section on staff counsel) (Flat_Fees.htm) 

Problems w/ AIA v. Kentucky Bar
i) This is an advisory opinion from an attorney who wasn’t forced to take aflat fee... he just wants other atty’s to be prohibited from taking this kind of fee.  This raises anti-trust issues.

ii) The committee’s rationale is poor:  

-  flat fees interfere with professional judgment:

   Flat fees are a great vehicle for reducing the cost of insurance to policyholders.

1) Hourly billing creates incentives for inefficiency.

2) The danger of shirking is offset by the attorney’s desire for future work.

3) No fee arrangement aligns the interests of principal and agent perfectly, b/c all of them give the attorney less than the full marginal product of his efforts.

4) Payment terms are governed by MRPC 1.5 & TRDC 1.04, and neither prohibits flat fees.  In faacat, the comment to the Texas rule specifically lists flat fees as a traditional fee arrangement

5) Conflicts rules don’t prohibit flat fees.

6) Flat fees shift decisions about how to allocate the costs of a defense to the attorney.  This is good because attorneys are in the best position to make these decisions.

7) Fee arrangements can never interfere with professional judgment if we think about it correctly.  Note that any fee arrangement influences judgment (hourly encourages overbilling; flat fee encourages underbilling), so we can’t be talking about “incentives” when we talk about “interfering with professional judgment.”

-  staff attorney’s loyalty runs to their employer:

Staff Attorneys have every reason to be reliable sources of legal services for policyholders.

1) Empirically, the fact that there aren’t any cases (besides Bevevino) of malpractice confirms this.

2) Insurance companies have every incentive to hire competent counsel.

3) Insurers are vicariously liable for these attorneys b/c they’re servants (see Traver).

4) For all these reasons, staff attys will likely have more PR training.

5) Staff attorneys have less incentive to bow to insurance company pressures.

iii) Unauthorized Practice of Law doesn’t apply.

-  
These statutes are designed to protect consumers from poor quality service... There’s absolutely no evidence that policyholders get poor service from staff counsel.

-  Corporations only engage in the unauthorized practice of law when they use employee attorneys to provide legal services to others on matters in which they are not directly interested.

-  
If the attorney is protecting a pre-existing financial interest of the corporation, then this isn’t the unauthorized practice of law... Since the insurance K pre-dates the staff atty’s representation of the policyholder, then staff counsel does not run afoul of the prohibition on the unauthorized practice of law.

d. Nancy Moore, The Ethical Duties of ins. Def. Lawyers: Are Special Solutions Required (Nancy_Moore_Comment.htm)

- Main Point:  Distinguish whether there is a relationship and whether the relationship is conducted properly.  Just because a two-client view may violate professional responsibility rules, that does not mean that the relationship can’t exist.  In other words, the question of “how many clients does the lawyer represent?” is a different question than “How many clients does the lawyer “properly” represent?”  The question of one-client versus two-client is a matter of insurance law (as it affects contract law), not professional responsibility law.

i) Authority for the ins. co. to enter a K for joint representation is implied from the fact that the liability contract grants express authority to control the defense.

ii) However, there is no implied consent to a conflict of interest.

-  So, the big question is whether conflict waivers are always required?

i) Silver:  A “substantial risk” that there will be disagreements over the conduct of the litigation is required before a conflicts waiver becomes necessary.

ii) Pepper:  There will always need to be a conflicts waiver.

3. Flat Fees



Silver’s  main argument

1) Freedom of contract favors allowing them.

2) There’s no evidence that the arrangements hurt policyholders.

3) Prof Resp. rules don’t apply, because no fee arrangement decreases the lawyer’s ability to recommend options.

a. Ohio, Connecticut, Ethics Opinions (flatfees.htm) 

i) Ohio:  Flat fees are OK as long as insurer remains liable for paying actual litigation expenses in all circumstances.

ii) CT:  Flat fees are OK if you can assure that the scope and quality of the defense is not compromised by the arrangement.

4. Third-Party Audits



Silver’s main argument

1) All purchasers of services have the right to examine the specifics of what they’re paying for.

2) Auditors have an incentive to slash bills whether they’re paid on contingency or not.

3) The incentive to slash costs doesn’t create an ethical problem. It merely creates a reason to question the accuracy of the audit, which is a question of contract between the lawyer and the carrier, and doesn’t involve ethical obligations to the policyholder.

a. Utah, South Carolina, and Pennsylvania Ethics Opinions (audits.htm) 

i) Disclosure to third party auditors is allowed only upon the express consent of the client.

ii) Status of the insurer as a client is immaterial.

b. Professor Gillers' Ethical Issues in Monitoring insurance Defense Costs (gil.htm)

Auditors

i) Co-client assumption:

This situation begins with the assumption that information will be shared between the clients.  There is no confidentiality between clients, and sharing information does not waive confidentiality as to third persons.

ii) One client assumption:

Here there is implied consent to share information necessary for the carrier to act as an agent for conducting the defense.

Alternatively, the carrier is a client of its own attorney and shares a common interest with the policyholder, & is thereby entitled to that info.

Billing Guidelines

i) There’s no ethical obligation to make a profit.

ii) Competent defense is separate from the carrier’s performance of the liability K.

c. Robert E. Scott, Jr., Insurers' Use of Outside Auditing Firms (handout)

d. Ronald E. Mallen, Pressure on the Profession: The Future of the Defense Lawyer (handout)

IX. The Tobacco Wars

A. BILLIONS IN CONTINGENT FEES – ARE THERE NO LIMITS?

1. Public Debate:  Florida & Texas Lead the Way... Minnesota Joins the Fray

a. (Smokin_Fee_Deal.htm) 

b. (Florida_Controversy.htm) 

c. (Florida_Controversy_1.htm) 

d. (Florida_Controversy_2.htm) 

e. (brickman1.htm) 

Silver’s ethical arguments against the use of ethics rules as smart bombs to challenge fees.  Using ethics rules to challenge an hourly rate analysis of a contingency fee arrangement affects the economic arrangements between attys. And clients who are deciding to compensate based on factors other than the amount of time invested in the case.

Brickman thinks that these fee arrangements should be decided by state legislatures, because it is for the state and they involve more than just litigation – i.e. regulation, advertising, etc.  He agrees that hourly rate measurements are inappropriate, because they don’t sufficiently address the risk components for contingency fee lawyers, but he still thinks the legislatures should be regulating them.

“Policy is being set outside the normal machinery of representative govt., and it is not the people’s representatives who are making the critical choices --- it is contingency lawyers acting for heretofore unimagined profits.”

f. (Wall_St_J.htm) 

g. (Margaret_Wilson.htm) 

Gov. Bush’s general counsel – the tobacco lawyers didn’t really take any risks, they just got on the gravy train.

h. (Windfall.htm) 

i. (Minn_Fees_Suit.htm) (Minn_Fees_Suit_2.htm) (More_on_Minn.html)

2. Silver’s Main Arguments

a. You shouldn’t use ethics rules to judge reasonableness of fees.

· Reasonableness should be determined by the market.  Otherwise, you’ll be prohibiting parties from engaging in mutually beneficial arrangements.

· This approach favors freedom of contract.

b. Reasonableness can’t be measured in terms of contingency fees reduced to hourly rates.

· The amount of compensation for contingent fee work is determined by factors other than the amount of time spent on an issue.

· Limiting compensation to some hourly ceiling will eliminate the ability to press some claims.

(Fees_Politics.htm) 

Silver:  The contingent-fee agreement here worked.  It motivated the lawyers to win the largest possible amount in the shortest possible time.  It is not the purpose of ethics rules to rewrite contracts that work.

c. (More_Fees_Politics.htm) 

Contingent Fees have two requirements:  

(1) There must be a real risk of non-recovery.

(2) The lawyer’s percentage must be reasonable in light of the risks incurred at the time of contracting.

There was also a risk that the legislature could come in at any time and change the entire landscape of tobacco litigation.

B. WHAT IS A REASONABLE CONTINGENT FEE IN A BILLION DOLLAR CASE?

a. Affidavit of Harry Reasoner (not on-line) 

b. NASDAQ settlement (nasdaq.htm) 

Coffee warns that declining fees based solely on the size of the settlement send entirely the wrong message.  He thinks that declining percentages “tend to produce cheap, early settlements.”

c. Texas' Outside Counsel Agreement (OCA.htm) 

Key point is that the plaintiffs attorneys are “assigned” 15% of the proceeds.  This places defendants on notice that the plaintiffs attys. Have an interest, and therefore, the defendant cannot just pay the plaintiff to screw the plaintiff’s atty.

d. Florida's Fee Opinion (Florida_Judge.htm) (Fla_Fees_Opinion.htm) 

Florida judge said prior judicial approval of the contract would have been advisable, although not required.  While noting that these plaintiffs attys. Were outstanding and did superb jobs, their fee was still too high.  “It is per se unreasonable.”  $2.8 billion dollars “simply shocks the conscience.”

S: – this judge decided unconscionability after the fact, and that was improper.  Unconscionability should be measured at the time of contracting, not at the time of enforcement.  (But see California Billing Opinion, which quotes 1931 opinion “where the amount appears significantly disproportionate to the result obtained, the fee may be held unconscionable.” Unconscionability is also inappropriately used here because that doctrine is used to protect unsophisticated parties, or parties with unequal bargaining power

V & C: Geoffrey Hazard “The question of whether a fee is reasonable is a legal concept that always depends upon a case by case assessment.”
Also, this judge said the fees were excessive “BEYOND A REASONABLE DOUBT.”

e. Judge Folsom's Fee Opinion (Folsom_Opinion.htm) 

Judge Approves the Fee.

Starting Assumption:  Local fed court rule – upper limit of contingency fees is 33 1/3 %  - deviation is allowed in special circ, and district courts have broad equitable power to determine reasonableness.

Lodestar analysis:   Johnson factors must be used to determine reasonableness.

i) Time and Labor

ii) Novelty and difficulty of questions involved

iii) Skill required to perform services properly

iv) Opportunity costs

v) Customary fee

vi) Fixed or Contingent

vii) Time limitations (exigency)

viii) Amount involved and the results obtained (note, this is a post hoc determination)

ix) Experience / reputation / ability of the attorneys involved

x) Nature and length of the professional relationship with the client

xi) Awards in similar cases

S:
Doesn’t like  Johnson factors because they are centered around a judgment of the relationship between the defendant and the plaintiff, not the plaintiff and his attorney.  Silver thinks that we should compare to market rates in deciding whether something is unconscionable, unless there’s some reason to suspect market failure (indicated by barriers to entry for providers of legal services… not evident here, because any attorney can become a plaintiffs attorney, also indicated by lack of information available to clients… not present here).

TR v. MR: Texas standard:  fees shall not be unconscionable.  ( Model Standard:  fees shall not be unreasonable.

f. Stock & Wise, Market Compensation in Class Action Suits (not on-line)

· Standardization in contingency fees is due to specialization of case portfolios, not conspiracy.  Most firms choose to devote small resources to a large portfolio of cases rather than large resources to a few cases.

· Tailoring prices to the individual characteristics of a case is inefficient because it requires up front evaluation costs.

· Market prices for litigation are based on three factors

i) The probability of winning the case.

ii) The proportion of the firm’s income that is put at risk.

iii) The willingness of the firms to bear risk.

· Firms take / decline cases based on those operating constraints

S:
Taking this analysis into account, we should analyze the reasonableness of fees based on the firm’s aversion to risk.  The firm’s aversion to risk should correspond with the type of portfolio they carry.

i) High Volume Portfolio:  The risk is diversified across the pool, so we should expect to pay this type of firm a lower risk premium, and receive a lower level of devotion.  Here the cost of legal services is low.  Some customers want this.

ii) Low Volume Portfolio:  Here a firm’s risk is concentrated in a few cases, so we should expect to pay a high risk premium, and receive a high level of devotion to our case.  The cost of our services will of course be higher.  Some customers want this.

All types of fee arrangements have been subjected to ethical attacks.  Ethics rules are supposed to be about protecting clients, but in most instances, they have foreclosed the client’s right to hire counsel.
Contingency fees have been around forever, and their use is a result of the dissatisfaction with the incentives created by hourly rates.  This is why we see them in other arenas (e.g. stock option compensation for executives).  And this is why they’re attractive to both rich and poor clients

i) They align the interests between principal and agent.

ii) They shift the risk of inattentiveness to the agent.

iii) Even in no risk cases, they encourage the attorney to get the largest possible recovery.

Contingency fees should increase with increases in the amount of the reward.  (Here Silver’s opinion runs counter to the position of Judges, but is in accord with the ABA).

i) Generally, when the percentage return on the lawyers marginal effort declines as recovery increases, you are creating a disincentive (or at least, you’re not creating as high a positive incentive) for the attorney to maximize the recovery.

ii) The opinion of judges is due to thinking about fees in terms of the amount of attorney labor that is expended, rather than thinking about economic incentives and settlement dynamics.  We shouldn’t judge attorney’s fees in light of how much effort the attorney expends, we should judge them in terms of the incentives that they give to maximize value to the client. 
C. WHAT IS A REASONABLE FEE IN A SMALLER CASE?

1. Public Debate:

a. California's initiative to control contingent fees (Spagnoli.htm) 

· Opposes contingent fee limitation initiative.

· Such initiatives neglect to account for the risks assumed by contingency attorneys.

· Consumers want to prevent frivolous lawsuits, not limit their right to freely contract with an attorney.

b. What the Texas Supreme Court thinks (peco1.htm) (peco2.htm) 

Arthur Anderson v. PECO (TX 1997)

Facts:
PECO sues AA for issuing a faulty audit of a company that PECO wanted to buy.  PECO’s attorney agreed to take half their hourly rate for a 20% cut of the recovery.  Since the suit was brought under the DTPA, the plaintiff was entitled to shifting of “reasonable and necessary” fees.  The jury was asked to determine the amount of the fee, including a contingent amount.

Issue:
Can juries award a fee as a percentage of recovery.?

Held:
No.

Reason:
CORNYN:  Relies on the Manhattan Institute Study to say htat contingency fees compensate attorneys for other cases in their portfolio, and that this is inappropriate for fee shifting purposes:


Cornyn’s problem is that juries don’t even know what the ultimate recovery is under the DTPA, so they’re shooting in the dark when they assess the reasonableness of the fee.

i) “A contingent fee may indeed be ‘reasonable’ from the standpoint of the parties to the contract.  But we cannot agree that the mere fact that a party and a lawyer have agreed to a contingent fee means that the fee arrangement is in and of itself reasonable for purposes of shifting liability for that fee to the defendant.”

ii) “To recover fees under the DTPA, the plaintiff must prove that the amount of fees was both reasonably incurred, and necessary to the prosecution of the case at bar.”

iii) A party’s fee agreement should be considered by the fact finder.

S:
We should skip these factors, and just look to see whether the contract between the plaintiff and his attorney was negotiated at arms length by sophisticated parties.  If 1/3 is reasonable under the ethics rules, then how can the jury have the discretion to give less than that amount?


Silver favors bifurcating the proceeding, and deciding the fee issue after the merits are decided.

V & C:
The problem here is that the Ethics rules permit any fee as long as its not “unconscionable”, but the fee shifting statute, by comparison, only allows fees that are “reasonable and necessary” to be shifted.  So by direct statutory reading, plaintiffs and their attorneys might be able to enter arrangements that are ethically appropriate, without being “reasonable and necessary.”

c. Prof. Gillers' views The High Cost of an Ethical Bar  (Gillers2.htm) 

Thesis:
Since laws governing lawyers intrude upon the market for legal services, the government should have to justify them empirically.

Reason:
If we don’t do this, rules that are designed to help clients will often end up hurting them.  “Because judges are sheltered from market forces, the specter of improper motives, however remote, masks the advantages of market freedom and seduces them into categorical prohibitions.

2. Silver’s Thoughts

a. National Law Journal Column (not on-line) 

b. ABA Formal Opinion 94-389 CONTINGENCY FEES   (ABA_Opinion_94-389.htm)

Silver Loves This Opinion
Contingency fees have been around forever, and their use is a result of the dissatisfaction with the incentives created by hourly rates.  This is why we see them in other arenas (e.g. stock option compensation for executives).  And this is why they’re attractive to both rich and poor clients.  But the decision to enter these arrangements must be informed.

i) They align the interests between principal and agent.

ii) They shift the risk of inattentiveness to the agent.

iii) Even in no risk cases, they encourage the attorney to get the largest possible recovery.

Contingency fees should increase with increases in the amount of the reward.  (Here Silver’s opinion runs counter to the position of Judges, but is in accord with the ABA).

i) Generally, when the percentage return on the lawyers marginal effort declines as recovery increases, you are creating a disincentive (or at least, you’re not creating as high a positive incentive) for the attorney to maximize the recovery.

ii) The opinion of judges is due to thinking about fees in terms of the amount of attorney labor that is expended, rather than thinking about economic incentives and settlement dynamics.  We shouldn’t judge attorney’s fees in light of how much effort the attorney expends, we should judge them in terms of the incentives that they give to amximize value to the client. 
“It is important to realize that the reasonableness as well as the appropriateness of a fee arrangement necessarily must be judged at the time it was entered into.  A lawyer complies with ethical standards as long as the fee is both appropriate and reasonable, and the client has been fully informed of all appropriate alternative billing arrangements and their implications… A client with a meritorious claim should not be required to relinquish a share of the claim if he has the money to spend and is willing to assume the contingency risk.

V & C:  If the ABA endorses wide open contingency arrangements in its analysis of the Model Rules, then Texas, with its much more liberal standard (which requires ‘unconscionability’ to invalidate a K) should endorse these arrangements even more wholeheartedly.

c. Kritzer Can You Profit From Contingency Fee Work  articles (Kritzer.htm)

· This is an example of a good researcher, unlike Brickman.

i) There is no great disparity between the effective hourly rates of contingent fee lawyers and hourly lawyers.

-  This should be expected, otherwise, everyone would work on contingency

-   Brickman fails to consider that most cases just keep you in business, and if we limit fees, these suits won’t get brought.

ii) Contingency fee attorneys are gatekeepers against frivolous lawsuits.

-  Contingency fee lawyers have to reject poor cases to stay in business

-  72% of all potential clients are rejected.

-  Clients give up after 2 or 3 rejections… This debunks the legend that you can get some attorneys to take any case.

-  Normatively, we already have a situation in which the only cases that get brought are those with a 70% or > chance.

iii) Defense attorneys don’t serve a gatekeeping function.

-  If the hourly rate is high enough, attorneys will take cases regardless of whether they’re losers.

-  In this situation, clients, not attorneys serve the gatekeeping function.

-  From an economic standpoint, we should expect frivolous defenses more often than frivolous suits
d. ABA Formal Opinion 93-379 Billing for Fees, Disbursements, and Expenses  (ABA_Billing_Opinion.htm)

1.  MR 1.5:  Reasonableness of fees:  This rule prohibits 

i) billing several clients for completing the same work

ii) billing clients for general overhead without informing them

iii) billing clients for expenses in amounts greater than the actual expense incurred

S:
Look at the kind of situations that hourly billing brings up!?!?

e. California Billing Opinion (Calif_Billing_Opinion.htm)

“Atty may bill the full hourly rate to more than one client for the same time period, or bill one client a multiple of that hourly rate for the same time period, only where he can do so and still satisfy his fiduciary duty to the client.  This would require to disclose the billing practice in unambiguous terms.”

Geoffrey Hazard “The question of whether a fee is reasonable is a legal concept that always depends upon a case by case assessment.”

S:
The philosophy behind the hourly rate is that you are being compensated for the opportunity cost of your time.  In the case of doing something that benefits four clients, you didn’t lose the opportunity to do things for the other three clients.  Only mutually exclusive, non-replicable work, precludes you from working for someone else.

D. FEE SHARING, CASE FINANCING, AND REFERRAL ARRANGEMENTS

1. Public Debate:

a. Susan Borreson:  Texas Firms May Collect Millions in Florida Tobacco Suit. Texas-Fla_Fee_Split.htm 

· Firms often pool resources and share costs of massive litigation with out-of-state firms.

· Texas an Florida both Texas and Florida both prohibit fee sharing with firms that do not perform work on the case, with the exception that Texas does allow a lawyer who refers a case to share in the fee as long as the client is informed of the arrangement.

· Q: FOR SILVER:  Given 1.04 f), it seems that the one thing a firm can’t do is pony up money for a case, do no work, and get a share of the recovery.  You say htat they can.  Is this contention based on a reading of “professional services” that includes the financing of litigation costs?

b. Florida_Controversy_3.htm 

2. Readings

a. Lee v. Cherry (14th Ct. App. Tx 1991)(Lee_&_Cherry) 

Facts:
Referring lawyer gets disbarred before the referred case settles, but after it was referred.  The 2nd lawyer contends that it would be a violation of the rules for him to share the fee in the case.  TR 5.04 – A lawyer or firm shall not promise to share legal fees with a non-lawyer.

Held:
The referring attorney is entitled to the fee.

Reason:
The rationale behind the rule is to prevent solicitation of clients by lay persons (thus getting around the fact that lawyers are prohibited from doing so)

Dissent:
The attorney’s right to collect the fee was contingent upon his remaining a lawyer. This makes sure that attorney’s stay on the straight & narrow.

b. Vance v. (Hon.)Davidson (14th Ct. App. TX, 1995) (Vance.htm) 

Facts:
Mandamus case.  Original attorney enters referral arrangement, in writing, and with the clients approval.  Judge cuts the 2nd attorney’s fee to 33% and says the referring attorney gets nothing.

Held:
Reversed

Reason:
The court had no jurisdiction to affect the rights of the referring attorney since it did not give him notice, and since the referral agreement formed no part of the case before the trial court.  Trial court has discretion to determine what can be paid as a fee from the fund recovered by the plaintiff, not what can be paid from the funds already separated from the plaintiffs recovery.

c. Fleming v. Campbell  (14th Ct App TX, 1976)(Fleming.htm) 

Facts:
Oral referral agreement. Client never knew about the referral fee.

Held:
The referral agreement is void

Reason:
TR 1.04 f)  “A lawyer shall not divide a fee… unless:  the client consents to the employment of the other lawyer after a full disclosure that a division of fees will be made.

d. Spurr, Referral Practices Among Lawyers: A Theoretical and Empirical Analysis (not on-line) 

Thesis:  
If the market is indeed efficient, one would expect that legal claims which would benefit most from high quality legal services would be assigned to high quality lawyers.  The evidence shows that referrals enable claims to be matched in just that way.  That is, through the method of referrals, claims of greater intrinsic value are assigned to lawyers of higher quality.

Reason:
Three levels of knowledge.

1) The client – has no knowledge about monitoring / evaluating the qualifications of an attorney

2) The referring attorney has the knowledge to efficiently evaluate qualifications, and direct claims to the best attorney.

3) The receiving attorney has the knowledge to best maximize the claim.

Normatively, this is a good system, because it ensures the maximization of claim values in those cases in which the stakes are high.  In other words, prohibiting referrals would place the cost of attorney selection and monitoring on the client who is not in the best position to do so.  If that was the case, then we would expect a lot of high value cases to reap less than their full potential.

S:
Two things justify referral fees:

1) Marketing skills:

2) Claim maximization:

Also:  We shouldn’t expect atty’s to spend lots of $ investigating abnormal cases before deciding to take or decline…  We should let them take a quick look and refer it.

Rule prohibiting fee sharing within the firm with non-lawyers (e.g. firm administrator)

· Silver doesn’t like this rule.  The idea behind the rule is that we don’t want non-attorneys to have an incentive to interfere with the case.  This concern is exaggerated.  Profit sharing is designed to encourage people to make good choices.  By prohibiting this type of arrangement, we are being forced to give up this positive aspect of the arrangement fo rthe overblown fear of possible bad incentives.  This trade off might be good, it might be bad, but the categorical prohibition precludes using it when it is advantageous.

Rule Prohibiting gifts to non-lawyers for referrals

· Attorneys can influence this market legally.  You can bear legal expenses or advance funds to a client for life expenses (see Dr. Pepper truck v. School Bus case) in the hope that they’ll refer cases to you.

e. Judge Miner's opinion – In Re Agent Orange (1987, 2d Cir) (Agent_Orange.htm) 

Facts:
Original plaintiff’s attorney runs out of money.  3 new attorneys agree to finance the case while keeping one of the old attorneys on board.  Then they run out of money.  6 additional attorneys agree to pitch in on the condition that they get 3x their investment off the top, then share 50% of the remaining fee equally, and share the other 50% of the fee 30% based on the number of hours worked, and 20% based on a vote.

D.C.:
WEINSTEIN:  He wasn’t told about the agreement at first.  The agreement gets modified to retain the 3x figure off the top, but splitting the rest of the fee award in the same proportion that the lodestar fee award would be split.  WEINSTEIN gives the award… Dean gets $1,424,000, but after the fee splitting arrangement is applied, he gets only $524,000.

Issue:
Dean Sues to invalidate the fee splitting agreement.

D.C.:
Refuses to Strike Down the agreement

Reason:
The interests of the class members were not impinged by the agreement… The agreement created an ad hoc law firm, thus, the rule prohibiting fees from being split between no-partners except in accordance with the amount of work done does not apply.

A.C.
Reverses.  The agreement is struck down.

Reason:
“The distribution of fees must bear some relationship to the services rendered.”  “The agreement could create an interest on the part of the investors to settle early.”

S:
This is a bad ruling.  The whole aim of determining the fee is to try and give attorneys incentives to maximize the claim for the absent class members (this much is recognized by the court).  But the problem is that there is no market in class actions to tell us what such arrangements would look like.  This is true because there’s no pool of contracts between absent class members and class counsel to judge things by.


It’s acceptable for judicially determined fees to substitute for a contract between the class members and class counsel, but the method judges use to determine what the fee should look like needs to be carefully chosen.  In fact there is a market that we can look to for guidance.  In “mass” action settings, clients generally use contingency arrangements, not lodestar fees.
Reason:
In class action cases, the normal safeguards for monitoring attorneys aren’t present:

i) Class members can’t fire the attorney if they’re not satisfied.

ii) Class members can’t sell their ‘shares’  (or at least, there’s little market for them)

The only mechanism available for aligning the interests of the class members with their attorneys is the contingency fee arrangement.

Lodestar Problems

i) Incentive to delay the litigation

ii) Incentive to inflate hourly time spent.

iii) Places a premium on rewarding labor instead of capital, even though without the capital, the litigation could not proceed.  (This upsets a consensual arrangement between sophisticated parties who realized what they needed to do to get things done).

V & C:
The point is that this arrangement worked.  The clients were made better off than if the attorneys were not able to reach the agreement.  This is another example of a categorical rule prohibiting certain conduct in all cases because of a perceived risk, even though  in many circumstances, clients could be benefited from it.


This is a needless rule as long as the attorneys are responsible for the case.  Evans v. Jeff D. tells us that the attorneys fiduciary duty to his client requires him to maximize the claim value even to his own detriment.  In other words, whatever “incentives” a capital contributing lawyer has to settle early and recoup his investment is already prohibited by the fiduciary duty to the client.

f. Coffee's views on Miner's opinion The Regulation of Entrepreneurial Litigation (Coffee_on_Agt_Org.htm) 

Thesis:
Fee-splitting agreements have efficiency justifications.

Reasons:

1) Everyone recognizes that some partners provide services, others reputation, others capital.  But we let them split fees as they see fit.  Why should it be any different for unassociated lawyers?

2) Incoming attorneys may need to set a high-cut for themselves, because they will have to start over from scratch.  If we prohibit them from doing this, they won’t get in the game.

3) Rules that might protect the client are one thing, but the Agent Orange rule is a rule that protects attorneys, and this is unwarranted when such a rule will foreclose client opportunities in the future.

S:
Note that these types of prohibitions raise the cost of capital, and that cost is passed on to the client in the end.

Q: for Silver  Borrowing money from a bank to fund the litigation… see civil action.

g. Texas Ethics Opinion 481 – Borrowing to Finance Litigation  (1994)(Tx_Ethics_481.htm) 

Question:
Can a client be offered the opportunity to finance their litigation by borrowing from a finance corporation who promises to pay the attorney at least 90% of the amount borrowed by the client?

Held:
This is ok if:

1) No participating attorney is an owner of the finance corp.

2) The finance corp. does not recommend lawyers to potential clients.

3) The amount kept by the finance corporation is disclosed to the client

4) The gross amount borrowed by the client does not amount to an unconscionable fee.

5) The client consents to the necessary disclosure of confidential information in connection with the agreement.

6) The firm opens an escrow account and deposits all funds not yet earned.

V & C: 
This case is curious in light of holdings like Agaent Orange.  Why is it OK for the client to go out and borrow money to finance litigation, but not let the attorney, who’s fronting expenses go out and do it himself?

S:
This opinion is great.  It does exactly the right thing… It focuses on disclosure requirements rather than establishing a blanket prohibition.

h. Venegas v. Michell(S.CT, 1990) WHITE

Held:
A client may contract to pay his attorney a contingency fee in a civil rights case that provides for statutory fee award, even if the contingency payment is more than the maximum statutory award.

Reason:
Such payment may be necessary to obtain counsel, and obtaining counsel to prosecute claims is the purpose behind the fee statute to begin with

X. Conflicts of Interest 

A. MULTIPLE CLIENT REPRESENTATIONS AND SETTLEMENTS 

1. Small-Number Representations

a. N.C. Bar Opinion Representation of Insured, Insurer, and UIM Carrier  (NC_ins_ex.htm)

Question:
Can attorney represent negligent driver, his insurer (on liability), and the same insurer who sold a UIM policy to the victim of the driver’s negligence?

Held:
NO

Reason:
There is a disqualifying conflict of interest.  Once the insurance company has paid the passenger and subrogates his right to sue the driver, then the insurer will be in the position of suing its own insured.  In that case, the interests of the insured (in winning the liability suit) and the interest of the insurance company (in finding the driver liable so they can recoup their payment to the passenger) are directly adverse.  The insured would be able to pass the loss from itself to its own insured, thereby avoiding the coverage which the insured purchased.  

S:
Note that TR 1.06 is different than the rule in other states.  In Texas, you can represent Av. B as the plaintiff in case 1 and B v. A as plaintiff in case 2 if certain requirements are met (e.g the matters are not substantially related).  But here, this is not case 1 and case 2.  This is a counterclaim in case 1.

b. N.J. Bar Opinion Blanket Settlement Offers to Multiple Plaintiffs  (NJ_blanket_offers_ex.htm)

Question:
Is it ethical for defendant to make blanket offers to multiple plaintiffs in a case where:  Insurer of driver makes blanket settlement offer to four passengers on the condition that “either all the plaintiffs accept, or there is no offer.”?  Or in the alternative, is it unethical for the attorney to represent all four plaintiffs once an offer is made?

Held:
No, it’s not unethical

Reason:
The offer itself does not create a conflict, because at that point, he’s not in the position of having to make a decision which favors one client to the detriment of another.  At that point, all the attorney has to do is present the offer… BUT if they are not unanimous in their acceptance, then the Aggregate settlement rule .

Q: For Silver:  See letter D. of the N.J. opinion on blanket offers.  When there’s a blanket offer and some of your clients want to accept it and some don’t.  What are you required to do… It seems that you have to reject the offer to avoid violating 1.08.  But does this violate your duty of obedience.?

c. TX Ethics Opinion 500 Representing Both Driver and Passenger  (TX_Ethics-D&P_ex.htm) 

Question:
May an attorney represent both the driver and passenger in a personal injury case arising from a wreck with another car?

Held:
It depends upon satisfying the requirements of TR 1.06.

1. Reasonable belief that the representation of each client will not be materially affected.

2. Each client consents after full disclosure of the existence, nature, and adverse consequences of common representation.

Summary:  In Texas, if advocating a course of action will help one client, but hurt the other, then there’s a conflict, and you must get the consent of the clients to proceed together.

S:
As long as there is still a universe of options available to the attorney which will help both clients, then joint representation is still feasible.  Joint representation is only prohibited when any and all options open to the attorney will necessarily detrimentally impact one client or the other.  The attorney’s duty of disclosure requires him to explain what the universe of options looks like so that the clients can decide whether to proceed together or not.

S:
Be sure to distinguish Interest from Control:  If two clients both have an interest in maximizing recovery, then there is no conflict of interest.  If one of the clients says “Let’s hire an expert” and the other says, “No, lets take another deposition”, then this is a conflict of control, which implicates the duty of obedience, not the duty of loyalty.

2.    Large Group Representations 

a. The Public Debate

b. Hayes v. Eagle-Picher  (10th Cir, 1975)(hayes-eagle_picher.htm) AGGREGATE SETTLEMENT RULE
Facts:
CO-clients enter an arrangement by which any settlement would be accepted upon a majority vote of the clients.

Held:
Impermissible

Reason:
“This is violative of the basic tenets of the attorney client relationship because it delegates power to the attorney to act in a manner disloyal to the client and his interests.”  Furthermore “It was untenable for the lawyer to seek to represent both the clients who favored the settlement, and those who opposed it.”

RULE:
The principal (client) cannot waive the right to control settlement.  Beforehand agreements are “too early” to be enforceable.

S:
The ‘too early” analysis is all wrong.  Parties need to be able to structure their arrangement based on terms that they find to be to their advantage.  There has to be some decision-making apparatus that binds everyone, and that apparatus will be needed early on.   This holding makes collective action unviable, because it allows people to gain the benefits and then defect at the end because of their dissatisfaction with sharing the burdens.


Advantages of Group Representation

i) cost sharing.

ii) settlement premium.

The “King-Maker” problem:

General game theory states that the person that cares the least about a transaction that requires unanimous approval will hold the most power, because he is the least risk averse… So note that while majority voting might not solve all problems, unanimous voting requirements create problems that may prevent the most seriously injured from recovering.

Purpose behind the Aggregate Settlement rule

The rule was added to combat the problem of cozy relationships between attorneys and adjusters who bundled unrelated cases together for aggregate settlement.  It was not intended to apply to mass tort cases like Eagle-Picher where the settling parties all knew of each other’s existence.  Such cases are consensual relationships where the partieis accept the benefits and burdens that inhere.
The Oddity of comparing to Class Actions.

Note, that in mass actions, majority rule is not enough, and unanimity is required.  But in class actions, where we should be more concerned about the rights o fthe clients, because they’re not in the picture, we allow a dictatorship rule.

Ambiguities in the rule itself.

“An attorney who represents two or more clients”…. That’s everyone.

“shall not make agg. Settlement”… but the term is not defined.

Silver and Baker Arguments
i) The fact that you can divide your settlement by the number of clients and avoid this rule makes it very porous.

ii) The disclosure requirements invade client’s privacy

iii) The rule creates practical problems that result in increased delay and costs.

iv) Sparse case law:  If the walk-away provision requires 9 of 10, and you get 9 of 10, nobody knows if you can go ahead without violating the rule.

v) Non-waivability:  This makes the rule unlike any other conflict rule.

vi) Agency law permits the use of less-than-unanimity rules.

vii) Other protections can supplant the unanimity requirement.

c. Arce v. Burrow (14th Ct. APP TX, 1997)  (Arce.htm) 

Facts:
Attorneys in a mass action settle a large group of cases en masse.  When other plaintiffs get higher recoveries, Burrow’s clients start to complain that their interests were slighted.  They claim breach of fiduciary duty when the attorneys leaned on them to accept the settlement, and failed to individually evaluate the clients claims, and violation of the aggregate settlement rule.  Plaintiffs seek forfeiture of the attorney’s fees.

Held:


1. Ethics require an attorney representing multiple clients to obtain individual settlements, unless those clients are informed and consent.  Failure to do so is a breach of fiduciary duty.

2. Fee forfeiture is the available remedy for a showing of breach of fiduciary duty.  A showing of harm is not required.

3. Full fee forfeiture is not mandated.  The client could have received valuable services before the breach occurred, and awarding full fee forfeiture in those cases would give the client a windfall.  Furthermore, the harshness of such a rule would lead to rare enforcement.  Court (not jury) should look to nature of the wrong, character of the attorney’s conduct, degree of culpability, threatened or actual harm to the client, adequacy of other available remedies.

S:
Fee forfeiture (  This is only a defense to an agents claim for compensation.  It is only available when a principal fires an agent and gets sued for refusal to pay.


Fee recoupment ( This is a remedy assertable against an agent.  It requires a showing of harm after the agent has been paid, and the amount of the recoupment is limited to the amount of the harm.


Problem:  In mass actions, multiple representation cannot exist without conflicts, so if Raymark and TRLF win this case, and they can get full fee forfeiture for braeaches of fiduciary duty, then no plaintiffs attorneys will take these cases in the future.


Amicus Brief:


It’s a total myth that mass action cases are bad because the attorneys have no contact with their clients… That’s true of all actions, mass or not.


All the rules require is that attorneys provide reasonable information, necessary to make informed decisions.  But since communication is expensive, the ideal situation is to give the attorney authority to make decisions (thus decreasing the amount o f necessary communication) and incentives to maximize recovery.

d. Silver's Thoughts

Amchem
Issue:


· MAIN:  Can you certify a class for settlement purposes when you could not certify it for the purposes of going to trial?

· SIDE:  Can class counsel decide on the allocation of settlement proceeds among clients with diverging interests?

Held:
No

Reason:
When there are subclasses involved, each subclass must be represented by its own named plaintiff.

The Problem of class conflicts in class actions

· Assume that there are two subclasses in a class action:  100,000 known plaintiffs for which the class counsel will be awarded a 33% fee, and 900,000 unknown plaintiffs for which the class counsel will be awarded a 25% fee.

· In this situation, every dollar that the attorney moves from the unknown P’s to the known P’s earns him 8 extra cents.

· This is why the court requires separate named plaintiffs.

· Note that in every instance in which more than one client is involved, and the lawyer participates in allocating the settlement he knowingly sacrifices the interests of one or more of the clients, because every dollar that one client gets is a dollar that the other client doesn’t get.
· The danger of Amchem is that if people whose interests conflict can’t be represented by the same class counsel, then the logical conclusion is that every client should be separately represented.
e. Silver & Baker I Cut, You Choose: The Role of Plaintiffs Counsel in Allocating Settlement Proceeds
Problem with Amchem
· Note that the court said that if there is a conflict between members, they have to be divided into sub-classes with separate counsel, but
· The court did not weigh the magnitude of the conflict against those interests which the members have in common, so
· It seems that Amchem establishes a bright line no conflicts rule period… There is no “weighing” going on.  At least one court has already interpreted the ruling this way.  If that’s the rule class actions become completely unviable.

· Class member’s interests always conflict even when they are identically placed, because every claimant is better off with more rather than less.
· BIG PROBLEM:  The no tradeoffs rule makes all settlements easy to attack collaterally by objectors… this threatens repose.  Objectors will be able to threaten to scuttle suits unless they’re paid off.

What’s really going on.

· “Inter-client tradeoffs are an inevitable and accepted part of all group lawsuits and most lawyer’s professional lives.”

i. You work on one client’s case instead of another.  This is a tradeoff between clients’ interests, but we encourage lawyers to prioritize wisely

ii. You allocate financial resources in ways that compromise some clients interests.  E.g. newly hired clients in an employment discrimination case will want you to spend more money on making a case for punitives… old timers will want you to focus on compensatory.

iii. Therefore, even when you’re working to maximize the aggregate result, you still have conflicts
Our Solutions

· Class Counsel MUST be allowed to incur and resolve conflicts.

· VOLUNTARY litigation groups should not be subject to Amchem
· As long as concurrent clients have some common interests, they should be permitted to consent to a conflict and ask the atty to help resolve it

· Since co-clients must eventually choose how to allocate settlement proceeds, and since they have an infinite number of ways to do this, but always seem to come back to having the attorney help them with it, we should recognize that clients want their attorney’s assistance in valuation and allocation.
· In the class action context, client consent is impractical, so we need another way to run things

· Here is where reasonableness, and market comparison come into play.  Note that a good settlement should give the litigants at least as much as they would have received for suing individually.

· Attorneys should be treated as trustees, who have a considerable amount of discretion, but an overarching duty to be fair.  Note that while trustees are fiduciaries, they regularly balance competing interests.
· THE LAW MUST ALLOW CLASS COUNSEL TO SUBORDINATE SOME ABSENT PLAINTIFFS INTERESTS TO OTHERS’ WHEN MAKING DECISIONS THAT ARE REASONABLY CALCULATED TO ADVANCE THE INTERESTS OF THE ENTIRE GROUP
f. Coffee’s response:  Conflicts, Consent, and Allocation After Amchem
Why Attorney’s Still Need Consent To Give Away Their Client’s Money.

· Amchem isn’t necessarily as ominous as Silver and Baker fear.  There are ways around it.  Plaintiff’s lawyers are all in bed together, they can cooperate to protect their fees, while still advancing their subclass’ interests.

· Conflicts in class actions are too severe to allow a comparison to the consensual, mass action context.

· Silver and Baker says that attorneys should be faithful agents, not Philosopher Kings
· Judicial approval in lieu of consent is a major invasion of personal autonomy

B. Concurrent-Client Conflicts 

1. In re Dresser Industries, Inc. (5th Cir. 1992) (Dresser.htm) 

Facts:
Susman represents Dresser in two cases, then gets appointed lead counsel in a suit against Dresser.  He sends a letter to Dresser requesting that they let him out of the two earlier cases. Dresser tells him to get fucked.  Dresser then sues to DQ him from being lead counsel in the other case.

D.C.:
Refuses to DQ Susman

5th Cir:
Reverses

Reason:
The D.C. erroneously applied State ethics rules rather than Federal law which is based on National standards.


National standard:  Concurrent representation should not be allowed if:

i) Appearance of impropriety in general.

ii) Likelihood that a specific impropriety will occur.

iii) Likelihood of public suspicion outweighs any societal interest in the lawyer’s continued participation.

Texas Standard:  TR 1.06:  Congruent representation should not be allowed if:

i) substantially related matter in which interests are materially and directly adverse; or

ii) representation would become limited due to the lawyer’s responsibilities to someone else.

iii) Unless:  a)reasonable belief that the representation will not be materially affected. And b) each client consents after  consultation.

2. ABA Formal Opinion 92-367 Examining a Client as an Adverse Witness, or Conducting Discovery of the Client  (92-367.htm) 

Facts:
Your client is an expert for an adverse side in another matter.  You are going to have to C-X him. Is this permissible?

Held:
This will ordinarily create a disqualifying conflict that requires consent of both clients to avoid.

Reason:
MR 1.7 a) Prohibits representing clinet in a matter directly adverse to another client ( not present here


MR 1.7 b) Prohibits representation of a client if that representation will eb materially limited because of responsibilities to another client  ( this rule is implicated:  you might go easy on him on C-X, or refrain from using the Dr.’s confidences against him.

Action:
The attorney has two permissible reactions to this situation

i) Withdraw from the representation of the client who needs you to C-X the other client.

ii) Get a new, independent atty to do the C-X… another atty from your firm is no good because of MR 1.10 imputation of conflict.

S:
The second solution is no solution, because if you fail to properly prepare the new attorney with everything you know, you’re violating your duty of loyalty to your own client.

3. ABA Formal Opinion 97-406 Representing Opposing Counsel in an Unrelated Matter  (97-406.htm) 

Facts:
Attorney represents another attorney in some personal matter.  The two attorneys are opponents in unrelated litigation between two unrelated parties.

Held:
This is wrong from the standpoint of both the hiring lawyer, and the hired lawyer.

Note:
“The rules of Professional Conduct are Rules of Reason”

S:
Totally agrees with this opinion.

4. ABA Formal Opinion 95-390 Conflicts in the Corporate Family Context  (95-390.htm) 

Aside:
This problem highlights the need for an effective engagement letter.

Facts:
Attorney represents a subsidiary insurer of a parent of insurance companies.  All subsidiaries use a common claims office.  Attorney then wants to represent a client in a matter against one of the sister subsidiaries in an unrelated matter.

Held:
The second representation is not necessarily barred by the first.  You don’t represent other entities merely by representing the corporation.

RULE:
MR 1.13, TR 1.12  -  ENTITY REPRESENTATION


A lawyer of the corporation represents only the corporation, not its agents.  But remember, a corporation can only act through its agents, so you should explain the content of this rule to the company’s agents.  And be aware, whether a lawyer client relationship exists is dependent on the facts… so don’t give anyone any reason to think that you represent them.  Most of the time retainer agreements are not written, so the atty is at peril, because his actions can establish a relationship.


WHO YOU REPRESENT IS ALWAYS A MATTER OF FACT.

S:
The relevant adverse effects for purposes of conflicts analysis are those affects on the entity represented, not the constituents of the corporation.  Look to the entity upon which the adverse effect immediately falls.

C. Former-Client Conflicts 

1. Metropolitan Life Ins. Co. v. Syntek Finance Corp. (TX 1994) (Syntek.htm) 

Facts:
Hughes & Luce represented Syntek owner (Gene Phillips) in a divorce.  Later H&L represented Metro against Syntek.  Trial Court refused to DQ H&L.  Metro wins a big judgment, so Syntek appealed the DQ order.

Issue:
Was the trial court wrong to let H&L stay in the case?

Held:
No

Reason:
TR 1.09 – Former Client Conflicts

The key language in applying this rule is “substantially related”

RULE:
Coker test.  “To satisfy the substantial relationship test as a basis for disqualification, a movant must prove that the facts of the previous representation are so related to the facts in the pending litigation that a genuine threat exists that confidences revealed by the former client will be divulged to the present adversary.”

i. Mere involvement in two matters for the same client does not satisfy this test.

ii. Preventing representation merely because of prior representation would be a complete prohibition... that has never been the aim of this rule.
S:
It is understood that the principal takes a risk of his attorney learning general information about him, and that this information will not create a disqualifying conflict in the future.
2. Texaco, Inc. v. (Hon.) Garcia (TX 1995) (Garcia.htm) 

Facts:
Beck, Redman & Secrest attorneys used to work for Fulbright & Jaworski who represented Texaco as defense counsel in environmental contamination claims.  BR&S now represents a plaintiff against Texaco in environmental contamination claims.

Issue:
Was the trial court wrong to let BR&S stay in the case?

Held:
Yes.

Reason:
TR 1.09 – Former Client Conflicts

i. The allegations involve similar liability issues.

ii. The allegations involve similar scientific issues.

iii. Similar defenses and strategies were present in the previous contamination cases.

S:    -      This is the 1st case ever in which the S.Ct. disqualified someone for a former client conflict.

· The “factual matters” language.  In Coker, a movant is required to prove factual matters.  Factual matters are used as a proxy for actual confidences even though the whole reason for this rule is protection of TR 1.05 confidential information.  This is done in order to relieve the movant form having to reveal confidences in order to protect them.

· The “similar issues” language.  This is a shift from Coker that broadens the test substantially.  This could potentially lead to a lot of disqualifications. 

· Strategic use of DQ Motions:  Because of the breadth of the rule, and the expense of having hearings, the Texaco case gives movants a lot of leverage.  Coker is better because eit is a low level of protection that leaves the parties free to contract for higher levels of protection.
D. Migratory Lawyers 

1. Henderson v. (Hon.) Floyd (TX 1995)(Floyd.htm)

Facts:
Lawyer moves form one firm to another while two of the firms clients were in litigation against one another.  He did not personally work on the case while at the first firm, but could not swear that he had not heard things about it while he was there.  Old client moves to DQ the opposing firm where the lawyer now works.

Held:
Disqualified.

Reason:
TR 1.09 – Former Client Conflict


b)  “when lawyers become members of the same firm, none of them shall knowingly represent a client if any one of them could not do so” because of a former client conflict.

S:
Disqualification is imputed:  Since Thomas had “personally represented” the client, he is now DQ’d, and his DQ is imputed to the other lawyers with whom he now works.


Knowledge is not imputed:  If Thomas had no knowledge of the matter, then he would only be DQ’d while at his first firm.  He would not be DQ’d after leaving, and neither would his new firm.

E. Lay Employees 

1. Steele, Supervision of Non-lawyer Employees (not on-line) 




Texas differs from Model Rules – 

i) Tex. 5.03 – imposes duty only on those lawyers having direct supervisory authority.

ii) Model Rule 5.3 imposes a duty on all partners to ensure that non-lawyer employees act as they would, and that any particular lawyer shall ensure that non-lawyer employees act as they would.

iii) Texas rules focus on all lawyers, while model rules focus on both lawyers and partners.



Three differences between Texas and Model Rules:



(1)
Texas doesn’t distinguish partners from associates.



(2)
Uses the supervisory attorney language as the target group; and



(3)
Requires reasonable efforts to ensure conformity to the attorney’s ethical obligations.

2. Phoenix Founders v. Marshall (Marshall.htm)

Facts:
Paralegal from Firm A goes to Firm B while the two firms are representing opposing clients, then returns to Firm A.  Firm B complains, and then she quits.  Firm B still wants Firm A to withdraw.  Firm A refuses, and then Firm B seeks disqualification.

Held:
Remanded in light of the new standard.  New standard is that new firm has to screen (Chinese Wall) new employee and make sure that that employee doesn’t reveal confidential information.

Reason:
2 presumptions:  

1) Coker – conclusive presumption that confidences and secrets are imparted to all who personally work on a given case; and

2) Petroleum Wholesale -- an attorney who has obtained confidential information shares it with other members of the attorney’s firm, because of 
the interplay among lawyers who practice together.

1st presumption applies to paralegals, but 2nd presumption does not.  This is a double standard in Texas – attorneys cannot be screened, but lay employees can.

Silver:
This rule makes no sense.  The risk here is the disclosure of confidential information, but it’s the former firm that has the duty to protect that information.  We shouldn’t penalize the new firm when it has no duty to protect the opponent’s interests.





















3. Grant v. Thirteenth Court of Appeals (Grant.htm)

Facts:  
Secretary who worked on a case at Firm A then goes to Firm B, who is opposing counsel.   Unlike Phoenix Founders, here the secretary was extensively involved on the case at both firms.  Firm B says don’t tell me anything, but you can still work on the case (i.e. schedule depositions). 

Held:
Firm B is disqualified.  

Reason:
“The test for disqualification is met by demonstrating a genuine threat of disclosure, not an actual materialized disclosure.”  this presumption is rebuttable, but it is probably very difficult to rebut it.  Also, Firm B failed to take any screening measures at all.  An effective screening mechanism might have saved the firm here.

Key Point:  You can screen non-lawyers, but you cannot screen lawyers.

4. ABA Informal Opinion 88-1526 Imputed DQ Arising Form Change in Employment of Non Lawyer(88-1526.htm)

Divides opinion between former firm and new firm; and sets out appropriate screening procedures.

Responsibilities of :


i)  Employing Firm:
Tell paralegal not to do any work on the case and not to share any information she has at all with anyone else at the firm.


ii) Former Firm:  Notify the other firm and demand compliance with screening requirements, and if necessary, file a motion for 
disqualification.

F. Migratory Consultants

1. Shadow Traffic Network v. Superior Court (California 1994)
Facts:
Firm A approaches an expert (Deloitte & Touche), and gets a confidentiality agreement.  Firm A decides not to use these experts, and then Firm B picks up the same expert.   

Issue:
Can Firm B be disqualified?

Held:
Yes, because Firm B gets tainted by the expert’s knowledge from Firm A.  Note:  The problem here is that accounting firms are not bound by any sort of ethical / conflict rules.  Therefore, it is a really good idea to get a confidentiality agreement with any expert you consult with.  

Reason:
3 Step Analysis:

(1) Did Firm A discuss confidential matters with the expert?

(2) If yes, then there is a rebuttable presumption that the information was revealed to Firm B.

(3) Unless Firm A consents to the use of the expert, or Firm B can rebut the presumption, then Firm B must be disqualified.


Note:  You must timely object to this situation or you may waive your conflict.

G. Cooperation Agreements Between Clients and Non-Clients

1. Analytica v. NPD Research (7th Cir. 1983)

Facts:
Malek works for NPD, which wants to give him stock as a bonus.  NPD hires Firm A to handle the stock transaction.  Malek bails to start a competitor (Analytica), and then hires Firm A to sue NPD for business torts.  NPD moves to disqualify Firm A.  Trial court disqualifies Firm A and assesses costs and fees against them.

Issue:
Was the disqualification proper?

Held:
Yes, the trial court was correct.

Reason:
The two cases were “substantially related”, and the court will not conduct a factual inquiry into whether the information was actually disclosed.  Bottom line is that the potential for disclosure is enough.

Dissent: 
The irrebutable presumption that every lawyer shares everything with every other lawyer in his firm.  This doesn’t reflect the realities of modern day law practice – multiple offices with hundreds of lawyers and dozens of specialties.  These firms should have the right to rebut such inferences, and this also isn’t fair to the client who lost the counsel of his choice.

Note:  
Compare this dissent with Justice Gonazales’ concurring and dissenting opinion in Traver re:  realities of modern-day legal practice.

Silver:
Doesn’t like the confidentiality rule (Westinghouse v. Kerr-McGee) when it comes to shared knowledge with non-clients, and thinks that we should let the parties contract for such agreements if they choose to.

2. Essex Chem. & Essex Specialty Prod. v. Hartford Acc. & Indem. Co. (D.N.J. – two opinions, magistrate and Judge)
Facts:  
Plaintiff sues multiple carriers in order to get coverage for it’s environmental liabilities.  Primary and excess carriers get together and form a “Joint Defense Agreement”.  Each defendant still retained its own lawyers, but they agreed to share strategies, costs, information and other items in order to put on the most effective defense.  


One defendant’s lawyers (Skadden Arps) had represented Essex in takeover negotiations and therefore had intimate knowledge regarding Essex’s assets and liabilities, particularly environmental exposure issues.


Essex moves to have all defense lawyers disqualified, regardless if they received information.  Magistrate said sure, sounds good and applies an irrebuttable presumption that all of the firms are now tainted. (Remember  Judge Weinstein’s “ad hoc” law firm idea in Agent Orange)

Issue:
Clearly Skadden is disqualified.  Was it proper to then disqualify all of the other firms whose clients were members of the Joint Defense Agreement?

Held:
Judge applied wrong standard.  Firms should be given the opportunity to show that they have not been tainted.

Silver:
Huge laches issue here – Essex waited three years before raising its objections.  (V:  But, this cuts both ways b/c now we know that the attorneys had three years to share this contraband information.)


Trial court’s procedure is very cumbersome, and puts the burden on the wrong parties.  Skadden Arps and the other defense firms should have dealt with it themselves, rather than place the obligation on the former client.


Silver thinks that former clients that raise timely objections should receive the benefit of the irrebuttable presumption regardless of how many firms are involved on the other side when such a Joint Defense Agreement is present.  

H. When  A Client is Not A Client

1. Jesse v. Danforth (Wis. 1992)

Facts:  
Lawyer was hired to form a corporation for some doctors.  That lawyer then represents a client in a med-mal lawsuit against those doctors.  Doctors seek disqualification of the lawyer on the basis of a former client conflict.

Issue:
Is there a former client conflict that disqualifies the lawyer?

Held:
No, there is no conflict at all.  The doctors were never actually his clients, and therefore, no duty.  (C&V – This holding seems somewhat inconsistent with the facts in Analytica).

Reason:
The lawyer never represented the doctors, he only represented the company itself (applying the entity rule – see ABA Opinion 95-390, page 17 supra).

Silver:
This is crazy – If the lawyer only represented the corporation, then who did the lawyer represent before he actually formed the corporation?


Just because he may have represented the corporation, that doesn’t necessarily mean that he can’t still represent the doctors after the corporation is formed.  In other words, Rule 1.12 (Organization as Client) isn’t a conflict rule that prohibits multiple representations.  It simply clarifies the lawyer’s role when representing corporate entities.


Even if they could no longer be clients after the entity was formed, then they would be former clients automatically.

I. The Attorney-as-Witness Rule

1. Anderson Producing v. Koch Oil (Tex. 1996)

Facts:
Attorney representing one party thinks other party is dirty, and then becomes a key fact witness and expert witness in the trial.  He then turns over the litigation to his partner, and becomes a witness.  He then testifies at trial as both a fact witness and an expert witness, and sits at counsel’s table during the trial.

Issue:
Can an attorney remain as a witness, while his partner remains as trial counsel?  Or, should the firm be disqualified as counsel and allow the attorney to be a witness for that party?

Held:
Attorney can remain as witness, so long as he does not actually try any portion of the case in front of the jury.  Further, the attorney can act as a lawyer up to the point of trial.

Silver:
Only thing remarkable here is that experts cannot testify on contingency.  No witness can have an interest in the case.  He thinks that the rule itself will protect against abuse because opposing counsel can stand up and grill the atty. for having an incentive to mold his testimony.

XI. The Ethics of Witness Preparation – Are There Any?

A. The Economics of Witness Preparation:  Preliminary Thoughts on the Economics of Witness Preparation



Silver’s article on witness preparation:

Lay persons frequently affect witness’ statements.


Coaching incidents and conspiracies involving laypersons outnumber lawyer driven occurrences by a factor of 1000 to 1(S:  just a hunch).

Lawyers probably prepare witnesses less frequently than commonly believed.


If lawyers could easily make fortunes by coaching clients with weak case, Kritzer’s findings regarding low attorney-client interaction would be hard to explain.


C:  Well, this makes sense in car wreck cases, but not in multi-million dollar “bet the company” litigation.  Here, with so much at stake, it is not only economically viable to do spend time on witness preparation, it is crucial to the success of the case.

Lawyers probably do not prepare witnesses intensively.


C&V:  Again, it might be true that in the average car wreck case the lawyer only spends a few minutes with the client.  But, in a massive stakes case, we can expect the lawyer to go over the facts and testimony again and again and again.





The impact of case portfolios on attorney’s incentives 


Since half of all lawsuits end without much, if any discovery, then it would be stupid to engage in such time-consuming exercises at the beginning of litigation.


V:  But it’s only when we get to full-scale litigation  that witness testimony ever becomes a factor.  So there would be no need to do such witness preparation until just before a deposition or trial testimony.

Mass tort cases are different – sort of.




Silver recognizes that in big dollar, high-stakes litigation, plaintiffs lawyers will have both the 



incentive (need to win big so that they can get other referral cases) and the ability to spend much 



more time on witness preparation (save time & money in other areas).

B. The Public Debate

1. Newspaper Articles (baron1.html)

2. Beals, Witness Preparation on Presentation (Beals.html)

3. Special Report: The Ethics of Witness Preparation (Special Report.html

C. The Underlying Documents

1. Preparing for Your Deposition

2. Checklist for the Witness

3. Affidavit of Lynell Terrell

4. Defendant’s Application for Temporary Restraining Order

D. The Expert’s Opinions:

1. Affidavit of Walter Steele

2. Affidavit of Lawrence Fox

3. Affidavit of William Hodes

4. Affidavit of James McCormack

5. Affidavit of Charles Silver

E. The Court’s Opinion:

1. Brown, Shirley and Smathers, relators

Issues:

i. Does work product attach to communication to legal asst. ( OF Course

ii. Is a communication not confidential because its later going to be disclosed in discovery?

iii. Does TRE 612 require disclosure even though the seeking party fails to prove that it was actually used to refresh the witnesses recollection?

Held:
Disclosure is required only if the witness appears to be using the document to refresh his recollection.

Reason:
The purpose of the document is crucial.

XII. THIRD PACKET

A. The Use of Investigators

1. Isbell & Salvi Ethical Responsibility of Lawyers for Deception by Undercover Investigators / Testers (1995)

Thesis:
The utility of testers is high, and the deception used doesn’t rise to the level of ethical violation.

Reason:

i.) MR 4.1 – Truthfulness in Statements to Others

“In the course of representing a client, a lawyer shall not”... (Testers and Investigators don’t make representations in the course of representing a client, so this rule doesn’t apply.

ii.) MR 8.4 c) – Misconduct

“It is professional misconduct to... engage in conduct involving dishonesty, fraud, deceit, or misrepresentation.”... (This rule doesn’t cover the type of conduct at issue here.  This rule is meant for much more serious conduct.

iii.) MR 5.3 c) – Responsibilities Regarding Non-Lawyer Assistants

“Lawyer shall be responsible for conduct of another if it would be a violation for him to do it himself, if:  the lawyer orders, or ratifies it; or the lawyer has direct supervision of the person, and knows of the conduct but fails to take remedial action..”...  ( Since the lawyer, if he was acting as a tester would not be acting as a lawyer, and the type of conduct would not be wrong for a lawyer to engage in when he’s not acting as a lawyer, then there’s no problem when someone else does it.

iv.) MR 8.4 a) – Misconduct

“It is professional misconduct to... knowingly assist or induce another person to commit a violation of the Rules, or violate them by acting through another.”  (  Since the testers aren’t violating any rule, the lawyer isn’t using them to violate a rule.

S:
Whether or not the tester himself is delivering legal services, If you tell the client to hire testers, or if you coordinate and train the tester at the client’s request, then that’s delivering legal services.


Isbell & Salvi fail to account for the fact that: There are many things that non-attorneys do that don’t constitute the practice of law that if done by an attorney while representing a client is the practice of law.  e.g. tax preparation / lobbying.


This fact should make you very wary... If you have an atty-client relationship with a client, and you provide any service to that client, the BOP will be on you to show that that service was not legal service.


W/rt rule 8.4 c), If a client could engage in the conduct w/o the attorney, and that conduct would be lawful, and to the client’s advantage, then the lawyer can advise their client to engage in the conduct... but if the conduct would be fraud for the client to do, the attorney can’t advise them to do it.

Rule 4.1 – Truthfullness to Others

- distinguish between misrepresentation and puffery

Rule 4.2 – Anti Contact Rule

If you know someone else is represented on the subject matter in issue, you can’t talk to him or her without permission from the attorney.  This rule is needed to keep the defense attorney and the plaintiff from getting together and cutting the plaintiffs attorney out of the action.

Rule 4.3 – Contact w/ Unrepresented Persons

You have to let the person know you’re a lawyer and who you represent.

Rule 4.4 – Respect for the Rights of Third Persons

Attorney shall not present or threaten to present criminal charges to gain an advantage in civil action.

Rule 5.3 – Responsibilities fo Non Lawyer Assistants

You must ensure that they live up to your ethical responsibilities.

Rule 8.4 – Misconduct

Don’t violate the rules knowingly, or get someone to violate them for you, or engage in dishonesty, fraud, deceit, etc.

B. Return of Confidential Documents

1. Pitulla, ABA Journal Return to Sender:  Duties When You’ve Received Confid’l Doc’s By Accident
Thesis:


i. refrain from viewing them 

ii. notify the sending lawyer

iii. abide by the instructions of the lawyer who sent them.

S:
Returning the documents is a good idea, because you need to maintain a good relationship w/ the other side.  This will be to the advantage of your client.  There are plenty of opportunities in litigation to gain from mutual cooperation.

2. ABA Opinion 94-382 Unsolicited Receipt of Privileged or Confidential Materials.


This agrees with Pitulla’s article, except that is you disagree with the opposing attorney on how to handle the documents, you should refrain from using them until the disagreement can be settled by the court.


There is however, no cast iron rule requiring you to return the documents... This fact is necessitated by the fact that the documents may have come from someone who produces them in accordance with a whistle blower statute.

3. In Re Meador (TX, 1998)

RULE:
Even if the documents are deemed privileged, and the attorney is ordered to return them, DQ is not mandated.

Reason:
The court must consider all factors before disqualifying:

i. whether the attorney knew or should have known that the documents were privileged.

ii. the promptness with which he notifies the other side

iii. the extent to which he has reviewed the documents

iv. the significance of the privileged information
v. the extent to which the movant was at fault for the disclosure.

vi. the extent to which the non-movant will suffer prejudice from the DQ of her attorney.

Note:
At least in Texas, documents received because of inadvertent production by the opposing attorney do not have to be returned, and there’s no duty to notify the other side.  In this case, the producing side must prove that the production was involuntary, not merely inadvertent.

C. The Duty to Rat on Your Client

1. Philly. Bar Opinion Do You Have To Rat Out Your Client...

Facts:
Lawyer whose client in a worker’s comp case ends up in jail wants to know if he has to disclose that fact to the commission, when doing so will mean that his client will not be able to recover.

Rule:
The confidentiality rules permit, they don’t mandate disclosure of information that could help to prevent a criminal act being perpetuated by the client in which the lawyers services have or are being used.  (unless the substantive rules in question make non-disclosure itself a crime, in which case, you cannot refuse to disclose)


However, the attorney cannot make any affirmative misrepresentations, he can only avoid disclosing the confidential information.

D. The Duty to Answer Discovery Truthfully

1. Puget Sound Bus Journal, Dismaying Discovery: Sanctioned Again, Bogle is Taking Steps...

Firm contended that there were no documents, later it turned out that there were.

2. Mississippi Bar v. Jack Land (MS, 1994)

Facts:
Attorney in personal injury case fails to turn over information.  Plaintiff phrased most requests in terms of a lawnmower accident.  The attorney had information that the accident was actually caused by a BB gun, but didn’t turn over this information.

Held:
One Year Suspension

Reason:
Purposefully withholding information that identified another theory of liability which opponent could have potentially pursued warrants one year suspension.


When you think that the scope of interrogatories is irrelevant, you should object and assert privilege and let the court decide, rather than answering the interrogatory without the information.

Dissent:
The interrogatories used were designed to uncover any knowledge that the Dad had about the lawn mower accident, not whether he knew of any other possible explanations.  Land did what all attorney’s are taught in law school... he protected his client’s confidences.  The responses he gave were such that given some diligence on the plaintiff’s part, he could have obtained the information.

E. The Duty to Rat on Your Colleagues

1. Pitulla, ABA Journal Firm Commitments: Lawyers Cannot Ignore Duty To Report Violations By Colleagues


It is an implied and essential provision of every employment K between a law firm and its associates that the firm will comply with prevailing ethics rules and standards.

2. In Re Himmel (Ill. 1988)

Facts:
Himmel represents a client in his attempt to recover funds misappropriated by the client’s former lawyer.  In investigating the matter, Himmel uncovers evidence that the former attorney’s conduct was in violation of disciplinary rules.  Himmel does not report the matter, but his client does file a grievance.

Held:
Himmel gets suspended for 1 year

Reason:
The lawyer had unprivileged information of illegal conduct involving moral turpitude and failed to report it.

i. The fact that his client did not want him to report it is immaterial.

ii. The fact that the client himself reported it does not relieve Himmel of his duty to report.

iii. The fact that the information was disclosed voluntarily by his client in the presence of third parties removes the privilege.  

Accord:
TR 8.03 – Reporting Professional Misconduct


a lawyer having knowledge that another lawyer has committed a violation ... that raises a substantial question as to that lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects.


FOUR ELEMENTS:

iv. an incident

v. possession of non-confidential information

vi. sufficient quantum of information
(  THIS IS WHERE THE HORSE IS BURIED

vii. a report is required.

Quantum:
See the case of Attorney U v. Miss. Bar:  seems to have a corroboration requirement


“The supporting evidence must be such that a reasonable lawyer under the circumstances would have formed a firm opinion that the conduct in question had more likely than not occurred.”

3. Michael Burwick, You Dirty Rat!  MR 8.3 and Mandatory Reporting of Attorney Misconduct
S:
Thinks that the punishment is disproportionate for the culpability of this failure to report. 


Note that not only does a client’s request not relieve you of your duty... you have to report it even if it’s not in your client’s best interest!


The approach taken by the Court is wrong for two reasons:

i. If you impose duties that are antithetical to other attorneys or clients, you should only expect minimal compliance.

ii. Once again we’re restricting the rights that clients would otherwise have simply because they’ve hired an attorney.  The client has the ability to negotiate and settle the case by holding the violation over the attorney’s head, and promise not to report anything.  BUT THE ATTORNEY CANT DO THIS.

4. CT Bar Opinion 95-17  Duty to Report Professional Misconduct

Held:
Lawyer who believes that former associate had fraudulently back dated a pleading has a duty to immediately report the act to the state grievance committee under 8.3 a) and to the judge in whose court the case is pending under 3.3.

5. CT Bar Opinion 96-20 Associate’s Duty to Report Misconduct

Held:
When the ethical question is one about which reasonable attorney’s could differ, and your supervisor decides not to report it, you’re insulated.  But if the violation is one which “can reasonably be answered only one way”  an associate is required to report it whether the supervisor says to or not.

6. CT Bar Opinion 97-30 Duty to Report Ethical Violation
Facts:
Lawyer represents client in a suit against the clients father, and an attorney hired by the father.  Client alleges that the Father forged the client’s signature on a real estate deal, and the Attorney witnessed this signature with his own.

Held:
Lawyer must report the conduct of the other attorney to the grievance committee.

7. Gatland, ABA Journal The Himmel Effect:  ‘Snitch Rule’ Remains Controversial but Effective
Note that the ABA rule is less restrictive than the Illinois rule that got Himmel busted.

8. Bohatch v. Butler & Binion (TX 1998)

Facts:
She makes partner, sees billing reports, investigates, reports it to her co-partners... They investigate, inform the client, he doesn’t care, but says that he’s not happy with her... she gets shown the door.

Issue:
Did the partners violate their fiduciary duty to Bohatch when they fired her for reporting ethical violations.

Held:
ENOCH:  No, no fiduciary duty was violated.

Reason:
A partnership can fire whenever its necessary to maintain the trusts upon which the partnership is based.

Concurr:
HECHT ( S: concurs with this opinion


The attorney did not report an ethical violation in this case... she made a good faith report, but was mistaken.  Therefore, she was fired for bad judgment, and yes, the firm must be allowed to do this.  HOWEVER, he cannot go as far as to say that there is never a situation in which a law firm is prohibited from firing a whistle-blower.

Dissent:
PHILLIPS


You can forget about anyone ever reporting an ethical violation again.  They can lose their jobs and have no recourse.

S:
We need to look elsewhere to create incentives within firms to create ethical conduct.  Civil liability incurred through client suits should provide this incentive. If they don’t, then that’s a failure of the civil liability system, not the rules of ethics.

9. ABA Opinion 94-384 Withdrawal By Atty Against Whom Opposing Counsel has Filed a Discp. Complaint

Held:
Attorney against whom complaint is filed ordinarily neither required, nor permitted to withdraw from the representation on that basis alone.

RULE:
There are only three circumstances in which an atty is required to withdraw.

i. The representation will result in a violation of the Rules.

ii. The lawyer’s physical or mental condition materially impairs the ability to represent the client

iii. The lawyer is discharged.


The filing of a complaint against the lawyer is not a grounds for withdrawal.

However:
Rules that might be violated by continuing to represent the client.

i. the representation of the client might be materially affected by the lawyer’s own interest in avoiding discipline.

ii. the lawyer’s mental state might be sufficiently impaired by the charge to require his withdrawal.

10. TX Opinion 457 (1988)

Question:
Is it ethical for an attorney to either warn his client that he will be turned over to the D.A., or to turn him over to the D.A., when the client persists in writing hot checks for the payment of his legal services?

Held:
Yes, it’s ethical to do this

Reason:
The rules allow the attorney to divulge confidences in order to collect a fee.  Also, even though a client is protected from having his attorney report crimes that have already been committed, this doesn’t apply when the attorney is the victim of the crime.


On the threat issue, 

1. It’s OK to inform the opposing party that a crime may be reported unless they show you why its not a crime

2. It’s not OK to inform the opposing party that you intend to report the crime unless they pay you in your civil suit.
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