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                                                                                                               Property Outline


An Introduction to Some Fundamentals

Chapter One:  First Possession:  Acquisition of Property by Discovery, Capture, and Creation

I. Fundamentals

a. Natural v. Positive Law

i. Natural = implicit by nature, principles of law

ii. Positive = legal prescription of law from govt.

b. Property

i. Property right = power to control

ii. Value of property law = power to control

c. Possession

i. Europe = add value to 

ii. John Locke’s labor theory = have property right in person, join this with land by mixing labor with land – makes it a right

d. Who ever is prior in time wins
II. First Possession of Property

a. Acquisition by Discovery

i. Title of Property

1. If first, discovery gives title of property

2. Gives ownership rights

a. Extinguish possessor

b. May sell

ii. Title of Occupancy

1. Right of possession only (Johnson v. McIntosh [one purchased from the tribe, another from an Indian tribe, the tribe’s title of occupancy did not give them the right to sell] B3, N1-6)

2. Cannot sell

3. Want to encourage improvement to property

4. Hypo:  What if you are a congressman and you pass the rule that citizens cannot purchase land from Indians?  Why should it be the rule?  If it wasn’t, U.S. wouldn’t have title that it claims – absolute right

b. Acquisition by Capture
i. Wild Animals

1. Captor owns the animal

a. Must actually take possession of the animal (Pierson v. Post [where one hunter was in pursuit of a fox and another hunter, knowing that, killed and took the fox; no right to fox until it is in your possession] B19, N6-19)

b. Mere pursuit is not sufficient

c. Policy considerations

i. Certainty – hard to decipher pursuit

ii. Efficient hunters – will make certain have animal completely

iii. Peace and order – definite rules

2. Theories of Capture

a. Justinian

i. Must actually take

ii. Policy consideration

1. Certainty

2. Labor of Hunting

b. Tompkins

i. Mortal wound and cont’d pursuit

c. Livingston

i. Reasonable prospect of taking

ii. Policy considerations

1. Encourage hunting

d. All 3 further the principle of first in time

3. May follow industry custom
a. Whalers, waiting = pursuit (Ghen v. Rich [whaler killed whale, tagged it and left it as was the custom, another found it and sold it at auction, when killer found out, wanted to claim] B26, N10-13)

b. Policy considerations

i. Growth of industry

ii. Follows first in possession rule

4. Interference

a. One who does not want to capture may not interfere with capture (Keeble v. Hickeringill [duck decoy pond, D came and fired gun to scare away the ducks] B30, N13-14)

b. Policy consideration

i. Want animal dead

c. Hypo:  Animal rights group scares deer away as hunter is about to kill it

i. Pierson – no claim to deer, not possessed

ii. Keeble – interference

ii. Domesticated Animals

1. Laborer owns animal

a. Hypo:  If cow is loose, neighbor kills and takes it, owner wins b/c has invested labor in cow

b. Policy considerations

i. Encourage labor

2. Mother with child

a. Do not separate mother from child

b. Mother labored

c. Policy consideration

i. Easier to ascertain the mother

3. Animus reverteriari

a. Animals have habit of returning, owner wins

b. If not come back – hunter may kill

c. Policy consideration

i. Order

4. Rare animal in area with an owner

a. Owner has right against hunter if animal escapes and doesn’t return (b/c will not return b/c it is in an unfamiliar area) it puts owner on notice

iii. Oil and Gas

1. Follows rule of capture

a. Wanders like wild animals

b. Policy consideration

i. Encourage labor of drilling

c. Toward a theory of property rights (Harold Demsetz)

i. Private v. Communal

1. Communal rights are inherently more inefficient than private rights

2. Private gives right to exclude

3. Communal leads to externalities
a. Others who are not involved, benefit or pay for what they get from another’s action

b. Hypo:  Communal ice cream box, if A takes ice cream, B can’t have it

4. Private property rights internalize costs that are otherwise external

ii. Hypo:  Coal field, community of 100

1. Each member free to use as much coal as s/he wants

a. Demand is low

i. Does not matter, no need for privatization

b. Demand is high and East Indies Trade Co. tells X they will buy coal from $10/ton, X is a rational maximizer of wealth

i. Will begin taking lots of coal which will deplete availability for others

c. Demand is high, X has deal with EITC, Y notices, Y cannot stop X b/c of communal ownership

i. Y goes to EITC to make similar deal, both will benefit at expense of the others

d. X and Y now both have deals with the EITC, but X hears that the price will go up to $50 in the future

i. If he waits, he will get more per ton

ii. X will not wait though, b/c if he does Y will take all the coal

e. Each owns only one segment each, what will X do now if he knows the price is going up?

i. Wait for the higher price to sell his area

ii. Demsetz says:  X has authority to exclude others, he has ownership rights and will do what benefits him the most

iii. Demsetz says:  externalities are internalized b/c 100% of the cost is on X, not the community

f. Landowner neighbor, A, is next to corner of coal mine, A uses as private residence and does not want to live next to a strip mine b/c it decreases the value of his home.  He thinks his house is worth $100 if coal stays in the mine, what can he do?

i. Pay owner of the corner next to him to make sure it is not mined

g. Now back to communal ownership of mine, what can A do?

i. Making deal too hard b/c too many people, transaction costs are high

ii. It would be good to make a deal though, $100 is more than $10 or $50/ton, but is only $1 to each owner => hold out problem, each owner will wait for higher price b/c they know that A needs them all, not worth it for A to pay more than $100

h. If private property and Z owns the lot next to A’s house

i. Easier for A to make deal with Z

ii. Good deal for Z

iii. Internalizes externality to Z

i. A plans to reroute a stream that will flood the communally owned mine field, creates an externality to the field owners, could pay A not to flood field

i. Hard b/c of large number of people, must collect from all 100 => free rider problem, not all pay and all will benefit from not flooding

j. If privately owned areas

i. A need make deal only with Z

ii. If cost to pay to stop flooding is less than value of coal, Z will pay A not to flood

iii. Private property lessens transaction costs to make deal

iii. Trespassing

1. Creates externalities

a. Trespasser gains at owner’s expense

b. Can internalize externalities

i. Hold trespasser liable for damages

c. Hypo:  “Magnificent Seven.”  Poor farm village, want peasants to work, grow food, improve land, etc.  No resources to send soldiers so no enforcement of trespass laws.  Bad guys come each year and take all.  Villagers decide must use self help, pool money to hire good guys to kill bandits and protect farm, but use all their money and time on this and have to stop farming, unproductive use of time and resources

iv. Pollution

1. Polluter liable if he hurts property

v. Political Freedom

1. Friedman said private property essential to political freedom

2. Without private property rights – dependant on the govt.

vi. Court does not always consider economics

1. Hypo:  Post will sell fur for $10, Pierson will stuff and sell it for $5

a. If no transition costs, Pierson will sell it to Post for btwn $5 and $10

i. Coase Theorem

1. With no or little transition costs, property rule does not affect allocation of resources, no matter who owns it 

b. But, not all based on efficiency – other things, equity, etc.

d. Acquisition by creation

i. Generally one who creates something owns it
ii. Intellectual property

1. Generally, property created by the mind

a. Patent

i. File with govt. after creating invention; precludes others using the invention

ii. Need originality

b. Copyright – writing/authorship ownership

c. Trade name – example, Aspirin, no longer

d. Right of publicity – exclusive right to use name, likeness, etc.

e. Trade secret

i. An idea that is not common knowledge
ii. Secret business info

2. Justification for giving IP property rights

a. Reward labor

b. Encourage investment in products of the mind

iii. Quasi property rights

1. May stop others from using news until its commercial value is gone (INS v. AP, B62, N22-23)

2. Reward labor of creation
3. Prevent “piggy backers”

4. Hypo:  AP used old INS articles – not the same, no longer valuable

iv. Need enough of a monopoly to encourage creation, but not harm by withholding from society

1. A man’s property is limited to the chattels which embody his invention, others may imitate at their pleasure (Cheney Bros [silk co made designs and didn’t patent them, another used one of the designs] B60, N23-24)

v. Trade Secret

1. Must show reasonable efforts to maintain secrecy (Misappropriation Problem, N25-26)

2. Secrecy is the “line drawn” b/c protects Ds from random suits for using P’s info, could only get trad secret with efforts to find it

vi. Right of Publicity

1. Even without intent to deceive, the use of an imitation of a celebrity for commercial profit infringes her right of publicity (Vanna White v. Samsung, N26-28)

vii. Tort of Conversion

1. Must establish an actual interference with ownership or right of possession

2. Protects against interference with possessory and ownership interests in personal property

3. Without title to property or possession, cannot maintain an action of conversion (Moore v. Regents of Univ. of CA [wanted his spleen] B66, N29-31)

4. Hypo:  A steals 2x4s from B’s yard and builds a tree house with them.  B sues for conversion, A says b/c he built a tree house it is okay

a. This is not a defense, even if A did something valuable with the 2x4s, still belong to B

b. This did not apply in Moore b/c he wouldn’t gain any value from just having his spleen.  In a sense, he wanted the “tree house” not just the “2x4s”

5. Conversion in strict liability

a. Can be prosecuted simply for doing it, even if didn’t

b. Hypo:  A gives stolen (A knows it is stolen) brownie to B

i. B eats it, C says it is his, B is liable to C

viii. Property is a bundle of rights
1. Components

a. Possession

b. Use

c. Exclude

d. Dispose of (sell)

2. Can take away parts and still recognize as property

ix. Absolute right of property

1. Do not have to be reasonable in exclusion of property (Jacque v. Steenberg Homes, Inc. [would not let neighbors cross their yard to deliver a mobile home] B86, N83)

2. Exceptions 

a. Law may prohibit right to exclude access to govt. (State v. Shack, B87 [lawyer and doc try to come on land to see migrant farm workers] N33-34)

b. First amendment rights overrule trespass law (Marsh v. Alabama, N34-35)

Chapter Two:  Subsequent Possession:  Acquisition of Property by Find, Adverse Possession, and Gift

ACQUISITION BY FIND

I. Generally, finder has rights superior to everyone but the true owner (Armory v. Delamirie [chimney sweep finds jewel, takes it to goldsmith to see its worth, goldsmith’s apprentice takes out the stones and chimney sweep wants stones back, goldsmith must return jewels or pay value of most expensive jewels] B100, N37-41)

a. Ownership = title to the property

b. Possession = physical control and intent to exclude others

i. Prior possessor has superior right (Armory)

1. Rationale

a. Protects owner

b. Encourages entrustments

i. Bailments

c. Expectation

i. Prevents self help

d. Rewards honesty

i. Finder will report find

e. Rewards labor

i. Return property to usefulness in society; not keep it hidden

2. Applies to property acquired through theft or trespass

II. Constructive Possession

a. Owner of premises may constructively possess something on the premises of which he is unaware – he is prior possessor

i. If there are rings at bottom of A’s pool and A hires B to clean pool and B finds rings, they belong to A even though A was unaware of their existence (South Staffordshire Water Co. v. Sharman, B107, N42)

1. Finder is trespasser – owner of premises always prevails

a. Discourage trespass

2. Finder is employee

a. Generally, employee cannot keep the object 

i. Employee is acting for employer

ii. Employee has contractual duty to report the object to employer

1. Hotel hypo:  what if owner never claims it?  

a. Reward honest, give to finder?

3. Finder is on premises for a limited purpose

4. Object found under soil

a. Object found under or embedded in soil, goes to owner of premises, not finder

i. Owners of land expect that objects underneath their property belong to them, part of land itself

ii. Exception:  treasure trove

1. Something buried with the intent of returning to claim it

2. English law:  belongs to crown

3. America:  generally not to state, some give to finder, others to landowner

5. Object found in private home
a. Usually to homeowner b/c home owner has intent to exclude everyone and admit persons only for specific limited purposes that do not include finding property

i. If homeowner has not moved into house, has not made it his personal space, homeowner not in constructive possession of objects that he is unaware of (Hannah v. Peel [jewel on window of home, owner never lived there] B103, N40-44)

6. Object found in public place
a. Must distinguish btwn lost and mislaid

i. Lost = property that owner accidentally and casually lost

1. Hypo:  A puts ring in his pocket, pocket has a hole in it, ring falls through the hole and onto the ground

2. Goes to finder, not owner of premises

ii. Mislaid = property intentionally placed somewhere and then forgotten

1. Hypo:  A goes into store and while making purchase, leaves purse on counter

2. Goes to owner of premises (McAvoy v. Medina, B110, N44-45)

a. Rationale is that if property was set down on purpose and then forgotten, the owner will remember where she left it and return for it

III. Abandoned Property

a. Property intentionally abandoned by true owner, who no longer claims rights to it

b. Awarded to finder

i. Hypo:  A throws baseball cards in garbage can, B finds them, A no longer has claim to them, B is owner

IV. Bailments 

a. Dfn:  rightful possession of goods by one who is not the owner
i. True owner is bailor

ii. Person in possession is bailee

1. Has duty to care for the goods and deliver them to the owner as agreed

b. May be voluntary or involuntary
i. Voluntary

1. Duty of care

a. Bailment solely for benefit of bailor

i. Slight care; liability only for gross negligence

b. Bailment is for mutual benefit of bailor and bailee

i. Ordinary care

c. Bailment for sole benefit of bailee

i. Extraordinary care

ii. Involuntary

1. Duty of care

a. Does not have to take affirmative steps to protect the property

i. Hypo:  find ring, do not have to pick it up, can leave it on the ground

ii. If bailee takes possession, usually held to slight care standard

2. Relativity of Title

a. One in possession of property has better claim form all except true owner

i. Rule that protects possessor avoid evidentiary problems

1. Possession only raises a presumption of title that may be rebutted

c. Winkfield Rule

i. Voluntary bailment

1. Hypo:  bailor leaves property with bailee, bailee takes to a shop for repair, shop owner keeps it, bailee sues shop owner, wins, gets money damages, bailor returns, wants property from shop owner, shop owner already paid bailee (can use as a defense), bailor was in better position to protect property from bailee

ii. Involuntary bailment

1. Hypo:  finder takes jewel to goldsmith, goldsmith keeps it, finder sues goldsmith for conversion, finder wins, goldsmith pays finder, then true owner comes to goldsmith for jewel, sues goldsmith, goldsmith must pay b/c he is in better position to know finder, can sue finder for 2nd payment

V. Recovery

a. Personal property

i. Trover = return of value

ii. Conversion/Replevin = return of property

b. Real property

i. Trespass = compensation

ii. Ejectment = return of property

ACQUISITION BY ADVERSE POSSESSION

I. Generally

a. Dfn:  method of acquiring title to real property by possession for a statutory period under certain conditions, especially a nonpermissive use of the land with a claim of right when that use is continuous, exclusive, hostile, open and notorious

i. Adverse possession law is combo of statutory and judicial

b. If within the number of years specified by SOL, owner of land does not take legal action to eject a possessor who claims adversely to owner, owner is thereafter barred from bringing an action in ejectment

i. Once owner is barred from suing in ejectment, adverse possessor has title to the land

1. Bar’s owner’s claim to possession

2. Extinguishes owner’s old title

3. Creates new title by operation of law in the adverse possessor

a. Title acquired by adverse possession can’t be recorded in the courthouse, the adverse possessor must file a quiet title action against former owner
i. Decree of this lawsuit will be recorded and will declare that the adverse possessor has legal title

c. Purpose of adverse possession

i. Encourage use of land

ii. Protect title

1. By protecting possession, able to prove ownership when title may be difficult to prove

iii. Bar stale claims

1. Requires lawsuit to be brought when memories are fresh

2. Avoids confusion

iv. Honors expectations

1. If in possession for a long period of time, expect rights to the land

2. Avoids self-help

d. Relativity of Title

i. Adverse possessor has right from all except true owner (before SOL runs)

1. May evict subsequent possessors

2. May transfer possession to another

ii. True owner may retake possession at any time prior to the running of SOL

II. Requirements of Adverse Possession

a. Actual entry giving exclusive possession
i. Take seisin of property

1. Actual

a. On the land directly

b. Must have actual entry on some part to take seisin and have actual entry

2. Triggers cause of action

a. Starts SOL running

3. Exclusive Possession

a. Cannot be shared with owner or the public

i. Would not be open and notorious b/c owner may not realize adverse possessor was attempting ownership if owner still used it or if public used it too

b. Open and Notorious Possession

i. Adverse possessor must occupy property in an open, notorious and visible manner

1. Must be such that gives reasonable notice to owner that adverse possessor is claiming

2. Acts that look like typical acts of an owner
a. Acts from which the community would infer that the adverse possessor is claiming ownership

3. Acts must be appropriate to the condition, size, and locality of the land – what average person would do

a. Commercial property

i. Where adverse possessor of city lot that was valuable for sand and gravel, allowed people to take sand and gravel, sued those who took without permission in trespass, and paid taxes on land was sufficient for adverse possession (Ewing v. Burnet, B131, N52)

1. Not being there all the time is not bar from adverse possession, can take steps to protect – check on the land, hire a guard, etc.

b. Underground property

i. Where 2 owned land over a cave, one discovered the opening and started cave business, other owner did not know it was partly under his land, found out later, first said he owned by adverse possession, court said not open and notorious (Marengo Cave v. Ross, B132, N53)

1. Scholars disagree

ii. If someone owns lot and underground minerals, adverse possessor can take both, if true owner has previously sold underground minerals, adverse possessor can’t take unless he begins extracting minerals from the ground

ii. Statutory Requirements

1. Some states have statutes that require specific kinds of acts for adverse possession

a. NY statute that if adverse possessor does not enter with color of title, adverse possession can be claimed only where land has been protected by a substantial enclosure or has been usually cultivated or improved (Van Valkenburg v. Lutz, B120, N48-52)

c. Adverse and under a claim of right – hostile 

i. Objective test – state of mind is not important, actions of possessor is what is important

1. Possessor’s actions, including statements, must look like claim is adverse and under a claim of right

2. Can be adverse possessor even though he is not actually claiming title against the true owner, important only that he is occupying the land without the permission of the owner

a. Nature of act of entry and possession is the assertion and triggers owner’s cause of action

i. Occupation of land is prima facie evidence that his occupation is under a claim of title

b. Hypo:  A enters land owned by O and occupies over SOL, he uses land as normal owner would, but asserts that he is making no claim of title and will surrender land to true owner when he appears, legally A is making a claim of title regardless of A’s state of mind

ii. Subjective Test

1. Adverse possessor must have a bona fide or good faith belief that he has title

a. Hypo:  O tells A land is yours, A enters and occupies past SOL, A becomes owner, O cannot reclaim

b. Good faith standard is GA rule
2. Must have aggressive trespass
a. A knows property is not his, takes it anyway

iii. Color of Title – claim founded on a written instrument or a judgment or decree which, unknown to claimant is defective or invalid

1. If claimant is without knowledge of defect, he takes possession under color of title

a. No further claim of title or proof of adversity is required

2. Normally color of title is not required

3. With color of title, SOL may be shorter

4. Some states only allow adverse possession with color of title

iv. Boundary Disputes

1. Objective test (Conn Doctrine; majority view)

a. Possessor is necessarily holding under a claim of right if his actions appear to the community to be a claim of ownership and he is not holding with permission of the owner

b. When encroachment of an adjoining owner is of a small area and the fact of an intrusion is not clearly and self-evidently apparent to the naked eye but requires an on site survey for certain disclosure, encroachment is not open and notorious and SOL will run against owner only if owner has actual knowledge of the encroachment (Mannillo v. Gorski [walkway that was 15 inches over property line] B138, N55-57)

2. Maine Doctrine – minority view
a. If possessor is mistaken as to the boundary line and would not have occupied land if he knew his mistake, possessor has no intention to claim title and adversity is missing (Preble v. ME Central RR, B139, N56-57)

b. Criticism, gives bad guy more land rights than good guy

3. Agreement on boundaries

a. Agreed boundaries – if there is uncertainty btwn neighbors as to the true boundary line, an oral agreement to settle such uncertainty is enforceable 

i. Not as a conveyance, but as a way of locating the boundary described in the deeds

b. Acquiescence – provides that long acquiescence, that is perhaps shorter than SOL, is evidence of an agreement btwn the parties to fix boundary line

c. Estoppel – hypo:  B makes positive representations about, or implies by his conduct the location of a common boundary and A substantially changes his position in reliance on B’s representations or conduct, B is estopped to deny the validity of his statements or acts

i. May also be applied when neighbor remains silent to A’s substantial expenditures or improvements on property

4. Improvements

a. Hypo:  A erects part of bldg by mistake on edge of B’s property, B discovers A’s mistake within SOL so A has no adverse possession claim

i. Common law:  B has right to force A to move encroachment

ii. Modern law:  if was good faith encroachment A may pay damages to B and leave bldg that is on B’s land

iii. Intentional encroachers can’t obtain equitable relief, they must remove bldg if B demands or can bargain with B

d. Continuous, uninterrupted possession

i. Possession must continue uninterrupted throughout SOL

1. Required only to the degree of occupancy and use that average owner would make of the particular type of property

a. Use of a summer home only during summers for statutory period is continuous use (Howard v. Kunto, B143, N58)

2. Adverse use is continuous when it is made without break in the essential attitude of mind required for adverse use

3. If possessor abandons property of any period of time without intent to return, continuity of adverse possession is lost and if possessor returns later SOL must start anew

ii. Tacking by successive adverse possessors is allowed if adverse possessors have privity of estate

1. Privity of estate means that a possessor voluntarily transferred to a subsequent possessor either an estate in land or physical possession

2. No privity if transfer is not voluntary or with subsequent abandoners

3. Tacking is allowed on owner’s side or adverse possessor’s side (against all heirs or devisees of owner or adverse possessor)

e. Property taxes

i. This is requirement in several states, particularly in the West

1. 19th century, hard to discover potential adverse possessors by usual inspection, but payment of taxes is recorded at courthouse, giving notice to owner

2. In all states, payment of taxes is good evidence of a claim of right

III. Disabilities of Owner

a. Most states think it unfair for SOL to run upon a person who is unable to bring a lawsuit (under a legal disability)

b. Typical statute gives person with disability throughout original SOL and an addt’l 10 years after disability is removed

c. Qualifying disabilities

i. Only 3 are observed

1. Minors

2. Insanity

3. Imprisonment

ii. Must be disability at time the adverse possessor first enters

1. Can bring action within original SOL or 10 years after removal of disability, whichever is longer

iii. Personal to the one with the disability

IV. Extent of land acquired by adverse possession

a. Without color of title

i. Claim extends only to such part of land as she actually occupied or controlled in a manner consistent with ownership of such premises

b. With color of title

i. If claimant takes actual possession of some significant portion of the property, claimant is deemed to be in adverse possession of entire property described in the instrument

1. Constructive adverse possession of area not occupied

V. Interests not affected by adverse possession

a. Future interests

i. If person has no cause of action, he is not barred by any SOL running

1. SOL does not run against a remainder existing at the time of entry by adverse possessor b/c remainder has no right to eject adverse possessor from possession

a. SOL begins once remainder becomes possessory

2. If adverse possessor enters land before future interest is created, no SOL for remainder holder is allowed

a. Remainder holder is successor in interest to owner and they are under SOL

b. Liens, easements, equitable servitudes

i. If land is subject to outstanding liens, easements, or equitable servitudes when adverse possessor enters, any title acquired by the adverse possessor remains subject to such interests

1. Owner of such an interest is not affected by adverse possession until he has a cause of action against adverse possessor

c. Government land

i. Governmental entity (fed, state, or municipal) is exempt from operation of SOL

1. Public policy forbids a private individual from acquiring title to govt land by adverse possession

2. It is not expected that govt officials will watch extensive govt land as private owners are expected to do

3. There are exceptions to this rule

a. Statute may provide otherwise

b. Other exceptions in certain states

VI. Adverse Possession of Chattels

a. NY rule – SOL does not begin to run on owner of stolen goods until the owner knows who has the goods and makes a demand for return of the goods that is rejected

i. Makes it difficult to obtain title to stolen goods by adverse possession

1. To deter theft

ii. Puts risk of buying stolen goods on purchasers who can often protect themselves by making inquiries

iii. Due diligence is irrelevant

b. Discovery/Due diligence rule (majority rule) – SOL does not begin to run on owner of stolen goods as long as the owner continues to use due diligence in looking for them

i. Conduct of owner, not possessor is controlling

ii. Cause of action accrues when owner first knows or reasonably should know through exercise of due diligence where the stolen goods are (Okeeffe v. Snyder, B153, N63-64)

c. UCC 2-403(1)

i. If goods sold to purchaser by someone who is merchant that deals in that type of property, rights are transferred in ordinary course of business

1. Seller with “voidable title”

a. Where owner intends to pass title, but can void the transaction b/c of fraud, misrepresentation or duress

ACQUISTION BY GIFT

I. Dfn:  voluntary transfer of property without any consideration
a. Gift inter vivos = gift made during donor’s life when donor is not under any threat of impending death

i. Once made is irrevocable

ii. Takes effect upon delivery

b. Gift causa mortis = gift made in contemplation of immediately approaching death

i. Revoked if the donor recovers from the illness that prompted the gift

ii. Takes effect at death

iii. Treat different b/c it is in effect a will substitute

II. Requirements for a Gift

a. Donor must intent to make a gift NOW
i. Donor must intend to pass title presently and not merely to transfer possession

1. Need extrinsic evidence

ii. Promise is not a gift

1. Promise makes a gift in the future is not enforceable

b. Donor must deliver
i. Reasons for requirement

1. Ritual:  impresses the grantor with the legal significance and finality of the act

2. Evidentiary:  reliable, objective evidence of grantor’s intent to give

a. No need to rely on oral testimony

b. Presence of the object in grantee’s hands substantiates his claim of a gift

ii. Alternative methods of delivery

1. Constructive delivery – handing over of the means of obtaining possession and control or in some other way relinquishing dominion and control over the property

a. Usually by key

b. Actual manual delivery must be impracticable

c. O lying on deathbed, calls J, hands her the keys to all the furniture in the house and says she is to have everything in the house; in a bureau drawer of a chest of drawers in the bedroom that the key also unlocks is an ins policy, J does not get ins policy b/c it could have been handed over manually, J gets furniture that key unlocks b/c can’t hand it over manually (Newman v. Bost, B170, N67-68)

d. Usually handing keys to safe deposit box transfers its contents

2. Symbolic delivery – handing over some object that is symbolic of the thing given

a. Usually by instrument in writing

b. Manual delivery must be impracticable

3. Delivery through a third person

a. Donor can deliver property to a 3rd person as an agent of donor, no gift until donor’s agent delivers it to donee

b. If 3rd person is agent of donee, gift is effective on delivery to donee’s agent

iii. Revocable gifts

1. General rule = if doner retains right to revoke – no gift
a. Inconsistent with surrendering control and inconsistent with transferring a present interest 

b. O writes check to B, O dies before B cashes check, check is not effective b/c it was not a completed delivery b/c O could have canceled check up until the time B cashed it

c. Donee must accept
i. Donee can reject the gift if he wants

1. Hypo:  O puts toxic waste on neighbors year, chances are neighbor does not accept, no gift

ii. Law presumes acceptance when the gift is beneficial to the donee

iii. Gift takes effect immediately upon delivery, subject to the right of the donee to repudiate the gift

iv. If donee already has the gift, donor telling her to keep it is usually sufficient

1. O owns a pearl ring and leaves in on sink at A’s house, A finds it and tells O, O says keep it

d. There are courts that allow a gift to be made by an ordinary writing

e. A remainder interest, which has no physical existence can be transferred by a written instrument (Gruen v. Gruen [gift of painting from father to son, by letter, father wants to keep the painting until he dies] B178, N70-71)

The System of Estates

Chapter Three:  Possessory Estates

I. Introduction

a. Feudal background:  In 1066 William of Normandy crossed the English Channel and conquered England, William parceled the land to his supporters and created an organized feudal system out of that feudal system came a system of estates in land

i. Land tenure – every landowner (except the king) had a lord above him

1. King granted land to tenants-in-chief

2. Tenants in chief granted to other tenants

3. Tenants could further subinfeudate further

4. Every tenant owed services to his lord

a. Fighting for the lord

b. Laboring on lord’s land

c. Furnishing food for lord’s household

d. Payment of money rent

ii. Feudal incidents

1. Principle incidents

a. Relief – payment by the heir to relieve the land from the lord’s grasp

b. Wardship – lord was entitled to possession of land, including rents and profits while heir was a minor

c. Marriage – lord could sell the marriage of a minor heir

d. Escheat – land reverted to the lord if tenant dies without heirs

2. Domesday Book – complete listing of property owned and feudal services owed

a. Whatever was in the book was the way it was

iii. Henry Main, Ancient Law

1. Preferred K over status

2. K is more individualistic, gives person right to decide own obligations

b. The system of estates

i. Historical development – in feudal days, tenant was granted land by his lord for some period of time, gradually law implied and categorized these holdings by a system of estates

1. Standardized estates

a. Three types of freehold estates

b. Three types of leasehold estates

2. Lord and tenant had to fit their wishes into one of these 6 categories, although some variations within the categories was permitted

a. Courts will construe language to create an estate within one of the existing categories

ii. Types of freehold estates 

1. Fee simple – has potential to endure forever

a. “To A and his heirs”

2. Fee tail – has the potential to endure forever, but will necessarily cease if and when the first fee tail tenant has no lineal descendants to succeed him in pssn

a. “To A and the heirs of his body”

3. Life estate – will end necessarily at the death of a person 

a. “To A for life”

iii. Seisin

1. Freehold = holder has seisin, leasehold = holder only has possession

2. Person seised of land was responsible for feudal services and feudal incidents were due on death of person holding seisin

3. Someone always has to have seisin

iv. Estates in personal property

1. “Absolute ownership” = fee simple

2. Generally the same types of possessory estates and future interests can be created in personal property as can be created in real property

II. FEE SIMPLE

a. Generally

i. Potentially infinite duration 

ii. No limitations on its inheritability

iii. Cannot be divested, nor will it end on the happening of any event

b. Words of purchase = identify the person in whom the estate is created

i. Signifies that person takes by deed or will and not intestate succession

1. “To A”

c. Words of limitation = describe the type of estate created

i. “. . . and her heirs”

1. Gives A’s heirs no interest in the property

a. A may sell or give it away, or devise it by will

b. A’s heirs only have a hope of inheriting it

d. Creating a fee simple

i. At CL – must have “and her heirs” to create a FS

ii. Modern – not required to use words “and her heirs”

1. Presumed to pass the largest estate grantor or testator owned

e. Transferability

i. Generally

1. Statute of Quia Emptores (1290)

a. Gave freehold tenants right to transfer their land without the lord’s consent

2. Statute of Wills (1540)

a. Gave fee simple owners right to devise their land

3. If the FS owner dies without a will, FS is inherited by the owner’s heirs

ii. Heirs dfn:  those persons who succeed to the real property of an intestate decedent under a state’s statute of intestate succession

1. Not a synonym for children

2. Spouse was not an heir at common law; entitled only to dower and curtesy 

a. Abolished in all states

3. Next of kin – those persons who succeed to the personal property of an intestate succession

a. At English law, successors to real and personal property not necessarily the same 

i. Land passed under the rule of primogeniture – eldest son

ii. Personal property was divided equally among all children

b. Primogeniture was abolished in U.S. after American Revolution

c. Today in almost all states the same persons succeed to decedent’s real and personal property

4. Issue dfn:  children, grandchildren, great-grandchildren, and all further descendants

a. Synonymous for descendants
b. Representation – if a child predeceases the decedent, leaving issue, the issue represent the child and take the child’s portion

c. Adopted children are treated as child of the adoptive parents 

i. In some states also treated as child of natr’l parents

d. Nonmarital children (out of wedlock) inherits as a child of her mother and if paternity is established, as a child of her father

e. Stepchildren do not take

5. Parents

a. If decedent leaves issue, parents do not take

b. If decedent leaves a spouse and no issue, parents take ½ and spouse ½

c. If decedent leaves no spouse and no issue, parents take all

6. Collateral relatives – all except ancestors and descendants (siblings, nephews, nieces, uncles, aunts, and cousins)

a. If decedent leaves no spouse, issue, or parent, collateral relatives take 

iii. Escheate – if FS owner dies without a will and without heirs, goes to the state

iv. Devisee and legatee

1. Devisee – persons devised land through a will

2. Legatee – persons bequeathed personal property

3. Heirs take when there is no will, devisees and legatees take under the will

f. Defeasible fees

i. FS determinable 

1. Dfn:  FS estate so limited that it will automatically end when some specified event happens

a. Automatic termination

b. O conveys BA “to school board so long as the premises are used for school purposes;” school board has a FS determinable that will automatically end when BA ceases to be used for school purposes; when that event happens, the FS automatically reverts to O

2. Creation – by language that connotes that the grantor is giving a FS only until a stated event happens

a. “To A so long as . . . ,” “to A until . . .,” “to A while . . .,” or language providing that on the happening of a stated event the land is to revert to the grantor (Mahrenholz v. Co. Bd of Trustees, B231, N88-90)

b. Merely stating motive or purpose of grantor do not create a FS determinable

i. “To Bd of Education solely for the purpose of being used for the erection and maintenance of a public school” – is  a FS absolute

3. Transferability – a FS determinable may be transferred or inherited in the same manner as any other FS, as long as the stated event has not happened

a. The FS remains subject to the limitation no matter who holds it 

4. Possibility of reverter – grantor’s future interest

ii. FS subject to condition subsequent

1. Dfn:  FS that does not automatically terminate, but may be cut short at the grantor’s election when a stated condition happens

a. Does not automatically end – grantor has merely the power to reenter and terminate the estate

i. The estate continues until the grantor exercises her power of reentry and terminates the estates

2. Creation – giving grantee an unconditional FS and then providing that the FS may be divested by the grantor if a specified condition happens

a. “To A, but if X event happens . . .” or “to A upon condition that if X event happens . . .” or “to A, provided, however, that if X event happens . . .” the grantor retains a right of entry
3. Transferability – may be transferred or inherited in the same manner as any other FS until the transferor is entitled to and does exercise the right of entry

4. Right of entry – grantor’s future interest

a. Grantor must act affirmatively to terminate the FS estate

i. Subject to SOL

5. ambiguous language – if unsure if it is a FS determinable or a FS subject to a condition subsequent, courts prefer FS subject to condition subsequent

a. B/C forfeiture is optional – courts like to avoid forfeiture

iii. FS subject to an executory limitation

1. dfn:  FS that is automatically divested in favor of a 3d person on the happening of a stated event

a. O conveys BA to school board, but if within the next 20 years BA is not used for school purposes, then to A

III. THE FEE TAIL

a. Historical background – invented to keep land in the family and safe for succeeding generations

i. Fee simple conditional – if A had a child, A could convey a FS (could transfer land outside the family)

1. Thought of as a FS conditional upon having issue

ii. Statute De Donis Conditionalibus – abolished FS conditional and permitted the FT

b. Nature of FT

i. Lasts as long as the grantee or any of his descendants survives

ii. Inheritable only by the grantee’s descendants

c. Creation – “to A and the heirs of his body”

i. Goes to each succeeding generation in turn

d. Characteristics

i. During tenant’s life – can do nothing to defeat the rights of the tenant’s lineal descendants

1. Practical effect – only has a LE

2. After 1472 – FT tenant could defeat the rights of his lineal descendants by disentailing

ii. On tenant’s deat – can be inherited only by lineal descendants of the original grantee

1. If the lineal descendants of the original grantee

a. If the lineal descendants run out, property returns to original grantor (or his heirs), or to any holder of the remainder named in the grant creating the FS

2. FT cannot be devised by will

e. Types of FT

i. FT male – limited succession to male descendants of the grantee

1. To A and the male heirs of the grantee 

a. “To A and the male heirs of his body”

ii. FT special – inheritable only by the issue of a grantee and a specific spouse

1. To A and the heirs of his body by his wife B

f. Future interests following a FT

i. Reversion – back to grantor 

1. O conveys to A and the heirs of his body – reversion in O

ii. Remainder – conveyed to a 3d party 

1. O conveys to A and the heirs of his body and if A dies without issue, to B and her heirs

a. A has a FT

b. B has a vested remainder in FS to become possessory on the expiration of the FT

2. “If A dies without issue” means when A and all A’s descendants are dead

a. Indefinite failure of issue

i. Preference for indefinite failure of issue, “to A and his heirs, but if A dies without issue, to B and her heirs” – if remainder were limited to take effect on the death of the preceding (FS) tenant without issue, it converted the preceding FS into a FT

ii. Almost all American states have abolished the preference for indefinite failure construction

1. Will be construed to mean a gift to B if and only if A leaves no issue alive at A’s death

g. Disentailing

i. Common recovery – tenant in tail in possession could go into court and walk out with a FS absolute

1. Fictious lawsuit

2. Expensive

ii. Disentailing by deed – permitted in 19th century
1. To A and the heirs of his body – FT, A could convey “to C and his heirs” giving C a FS, then C could convey FS back to A

h. Modern law

i. FT still exists in a few states – Delaware, ME, Mass, and RI

1. FT tenant can disentail and convey a FS absolute by deed

ii. FT abolished in most states – in England and all (except 4) U.S. jurisdictions

1. How to deal with “To A and the heirs of his body”

a. A has a LE – a few states say A has a LE and remainder in FS to A’s issue

b. A has a FS – majority of states hold that A has a FS

2. How to deal with remainders of FT – “if A dies without issue, to B and her heirs” 

a. Category 1 – void

b. Category 2 – look at the point when A dies and if A has issue, B does not get it, if A does not have issue, B takes it

iii. Drafting – FT language is not used today

IV. THE LIFE ESTATE

a. Dfn:  estate that has the potential duration of one or more human lives

b. Types

i. For life of grantee – measured by grantee’s life

1. To A for life

2. at A’s death, reverts to grantor

ii. Pur autre vie – measured by the life of someone else, ends when measuring life ends

1. A, a life tenant, conveys her LE to B, B has a LE pur autre vie

a. A is measuring life

b. Estate ends on A’s death, reverts to grantor

2. O conveys to B for life of A – B has a LE pur autre vie

a. A is measuring life 

b. If b dies before A, LE pur autre vie until A’s death

iii. In a class – LE created in several persons

1. To the children of A for their lives, remainder to B

2. first life tenant to die, share goes to surviving life tenants, goes to remainder only when all life tenants die
iv. Defeasible life estates – LE can be determinable subject to condition subsequent or subject to an executory limitation

1. To A for life so long as A remains unmarried – LE determinable

2. To A for life, but if A does not use for a school, O retains right to reenter – LE subject to condition subsequent

3. To A for life, but if B marries during A’s life, to B – LE subject to an executory limitation

v. Ambiguous – can’t tell what estate is created

1. To my wife, W to be used as she shall see fit for her maintenance and support

a. Majority view = FS, “for her maintenance and support” merely states the reason for the gift (White v. Brown, B210, N81-83)

2. To my wife W, so long as she remains unmarried

a. FS determinable (even though condition could not occur after W’s death – LE determinable)

c. Alienability – life tenant ordinarily free to transfer, lease, etc. her estate inter vivos

i. Transferee gets no more than life tenant had – estate ends at death of granting life tenant

d. Limited utility of legal LE – inflexible way to provide for successive ownership b/c life tenant may need to deal with situations that he cannot unless all owners of the remainder agree

i. If all remainder owners are competent adults, no problem, if not, problems; regardless, may have agreement problems

ii. Equitable LE – more satisfactory – O can devise to X in trust for A for life, then remainder to O’s children; O may appoint A as trustee

e. Waste

i. Dfn:  conduct by the life tenant that permanently impairs the value of the land or the interest of the remainder holders

1. CL form of action entitled “waste” – against life tenant for damages

a. Rationale 

i. Grantor intents life tenant to use in reasonable manner and that land should pass to remainder owner as practically unimpaired in its nature, character, and improvements

ii. Where 2 or more own interest in property, fairness requires that one shall not impose severe econ damage on the other

ii. Types of waste

1. Affirmative (voluntary) waste – where life tenant actively causes permissive injury

a. Destroying bldgs

b. Removing natr’l resources

2. Permissive (invol) waste – when land is allowed to fall in to disrepair or tenant fails to protect the land from the elements

a. Not paying taxes and allowing property to be sold at a tax sale qualifies

b. Ins – life tenant has no obligation to keep property insured

i. Although a trustee is required to keep ins

3. Ameliorating waste – when the principal use of the land is substantially changed but the change increases the value of the land

a. Actionable if grantor intended to pass land in specific manner and it is possible for it to transfer in that manner (to remain as it was)

f. Sale of property by a court

i. If holders of the remainder are all able to consent they can consent to the sale of the land and life tenant generally will not be given relief by the court b/c parties can bargain among themselves

1. Equitable intervention – equity may intervene and order property sold if it is in best interest of all parties

a. Used sparingly b/c grantor’s intentions were for land to pass, not its econ value (Baker v. Weedon, B219, N83-86)

ii. Holders of remainder cannot consent – court may order sale if they find it in best interest of all remainder holders

iii. Statutes – authorize courts to sell land under specified conditions

V. Rule Against Restraint On Alienation

a. Types of restraints

i. Forfeiture restraint – if grantee attempts to transfer his interest, it is forfeited to another person

1. To A and his heirs but if A attempts to transfer the property by any means whatsoever, then to B and her heirs

ii. Disabling restraint – withholds from the grantee the power of transferring her interest

1. To A and her heirs, but any transfer hereafter in any manner of an interest in BA shall be null and void

iii. Promissory restraint – grantee promises not to transfer his interest

1. O conveys BA to A and his heirs, and A promises for himself, his heirs, and successors in interest that BA will not be transferred by any means

b. Restraints on a FS

i. Total restraint – any total restraint on a FS is void
1. Rationale – restraints take property out of the mkt place

ii. Partial restraints – one that purports to restrict the power to transfer to specific persons, by a specific method, or until a specific time

1. Older view is that partial restraints are void

2. Exceptions to partial restraint being void

a. Sale with consent of another – a deed may provide that property may be sold only with consent of another

i. Provision used in an attempt to control entry into a subdivision or neighborhood

ii. Usually held void

b. Sale to a member of the club – a deed that may provide that the prop may be sold only to a member of a neighborhood association 

i. If such a restriction on sale has no reasonable standards for admission to the assoc, giving the assoc members arbitrary power to deny membership, the provision is void

c. Reasonable restraints doctrine – in more and more states, partial restraints on FS are valid if reasonable
i. Must have a reasonable purpose and be limited in duration
1. Preemptive option – gives optionee the right to first refusal if the owner decides to sell

a. Valid if for reasonable price and time

b. Option for fair mkt value is valid

2. Sale of a cooperative apt – provision restraining sale of stock ownership without consent of bldg’s board of directors is usually valid

a. Rationale – financial interdependency

iii. Co-tenants – an agreement by tenants in common or joint tenants that they will not partition the prop is valid if reasonable in purpose and limited in time

iv. Restraint on use – almost always upheld, although it makes the prop less alienable by eliminating prospective purchasers to make use of the prop in a manner forbidden by the restraint

1. Restraint that property can be used only by the grantee has been upheld (Mtn Brow Lodge v. Toscano, B240, N93-94)

v. Racial restraints – restraints prohibiting the transfer or use of property to or by a person of a specified racial, religious, or ethnic group are not enforceable

c. Restraints on a LE

i. Legal LE – since land owned for life is not marketable, as the life tenant may die at any time, a restraint on a LE may add little practical inalienability

1. Courts have struck down disability restraints which have the effect of making the land legally inalienable

2. Courts have upheld forfeiture and promissory restraints

ii. Equitable LE – a disabling restraint on an equitable LE in trust is a spendthrift trust – valid in most states

1. O conveys IBM stock to X in trust to pay the income to A for life, then on A’s death to convey the trust to B with a clause that A cannot alienate her LE or income interest and that A’s creditors cannot reach them

a. Rationale – does not prevent alienation of specific property – trustee can sell the stock, but A cannot transfer her right to receive income from the trusts

Chapter Four:  Future Interests

I. Introduction

a. FI defined:  non possessory interest capable of becoming possessory in the future

i. Presently existing interest 

ii. Not a presently possessory interest

b. FI in grantor

i. Reversion 

1. FI left in grantor after grantor conveys a vested estate of a lesser quantum than he has

ii. Possibility of reverter

1. A determinable estate of the same quantum

a. Follows a determinable fee

iii. Right of entry

1. retained when the grantor creates an estate subject to condition subsequent and retains the power to cut short the estate

c. FI in grantee

i. Remainder – has capacity to become possessory at the expiration of the prior estates

1. Cannot divest the prior estates

ii. Executory interest – to become possessory must divest or cut short the prior estate or spring out of the grantor at a future date

1. Shifting exec int – O conveys to A and her heirs, but if B graduates from law school, to B and her heirs

a. B’s int can become possessory only by divesting A

2. Springing exe int – O conveys to my daughter A when she marries B

a. A’s executory interest springs out of O in the future when A marries B

d. Legal or equitable interests

i. Legal – created without a trust

ii. Equitable – created in a trust

iii. O conveys to X in trust to pay the income to A for life, and on A’s death to convey the trust assets to B

1. A has an equitable LE

2. B has an equitable remainder

3. X owns a legal FS in the trust assets

II. REVERSION

a. Dfn:  FI left in the grantor after she conveys a vested estate of a lesser quantum than she has 

i. Does not have to be expressly retained, arises by operation of law where no other disposition is made of the property after expiration of the lesser estate

ii. Quantum of estates – determined by hierarchy of estates

1. FS is longest, then FT, then LE, then the leasehold estates

b. Reversions are vested interests – all reversions are vested interests even though not all reversions will necessarily become possessory

i. Reversions are alienable

ii. Not subject to the RAP

c. Alienability – fully transferable inter vivos or by testate or intestate succession

i. Transferee would only get what transferor had – an interest that cannot become possessory until the preceding estate terminates

III. POSSIBILITY OF REVERTER

a. Dfn:  when a grantor carves out of her estate a determinable estate of the same quantum

i. Most always follows a determinable fee

ii. Created only in grantor

b. Alienability

i. At CL, POR could not be transferred inter vivos or devised by will

1. Rationale – POR was not viewed as an existing interest, but rather a mere possibility of becoming an interest

a. Although on owner’s death, it descended to his heirs

b. Was releasable to owner of the determinable fee

ii. Modern law – POR is freely alienable both during life and by will

1. Rationale – POR not viewed as a prop interest, and alienability is an inherent characteristic of any property interest

iii. Inheritable by heirs

c. Termination 

i. At CL could endure forever

ii. Not subject to RAP

iii. Modern

1. In majority states remains forever
2. some have set limitations

d. Valuation – when the govt exercises eminent domain, taking title to land where a FS determinable is owned by A and a possibility of reverter owned by B, it is necessary to value the separate interests

i. Majority rule – entire condemnation award belongs to A unless the FS determinable would expire w/in a reasonably short time period

ii. Minority rule 

1. Value of determinable fee is difference btwn full fair mkt value of a FS for all uses and value of the land for its permitted use

2. Value of the POR is value of determinable fee and the full fair mkt value (Ink v. City of Canton, B246, N94-96)

IV. RIGHT OF ENTRY

a. Dfn:  when a grantor creates an estate subject to condition subsequent and retains the power to cut short or terminate the estate, the grantor uses a ROE

b. Alienability 

i. At CL, ROE inalienable inter vivos or devisable by will

1. Was though of as a special right in the grantor to forfeit the grantee’s estate if he wished

2. could be released to the owner of the FS subject to condition subsequent

3. Was inheritable by heirs of grantor

ii. Modern – some states allow alienability of ROE

iii. In a few states the mere attempt to transfer ROE destroys it

c. Termination

i. At CL could endure indefinitely 

1. Not subject to the RAP

ii. Modern – remains same in most states

1. Some states have statutes expressly limiting period during which ROE can exist

V. REMAINDER

a. Dfn:  a FI created in a grantee that is capable of a present possessory estate on the expiration of a prior possessory estate created in the same conveyance in which the remainder is created

i. Never divests or cuts short the preceding estate

b. Essential characteristics

i. Must have preceding estate 

1. cannot arise by operation of law

2. O conveys to A if A marries B

a. No preceding estate so A does not have  a remainder

b. A has a springing exec int

ii. Must follow a FT, LE, or term of years

1. Cannot follow a FS

iii. Must be capable of becoming possessory on natr’l termination of the preceding estate

1. Cannot divest a preceding estate prior to its normal expiration

c. Estates in Remainder – may be a FS, LE, term of years or (if jurisd permits) FT

d. Classification of remainders

i. How to classify – in sequence
1. Determine whether it is given to an ascertained person or is subject to cond precedent

2. Vested remainders are favored and contingent remainders are disfavored

e. Vested remainders

i. Dfn:  a remainder created in an ascertained person and not subject to a cond precedent (an express cond attached to the remainder)

ii. Subclassification of vested remainders

1. Indefeasibly vested remainder – the holder of the remainder is certain to acquire a possessory estate at some time in the future

a. To A for life, then to B and her heirs 

i. B is certain to take pssn on A’s death

1. If B dies before A, B’s heirs or devisees are entitled to pssn

2. Vested remainder subject to open – vested in a class of persons, at least one of whom is qualified to take pssn but the shares of the class members are not yet fixed b/c more persons can subsequently become members of the class

a. Sometimes called vested subject to partial divestment

b. Class gifts – gift to a group of persons described as a class

i. Either open or closed

1. open if it is possible for other persons to enter the class

2. Closed if it is not possible for others to enter the class

3. Vested remainder subject to divestment – either vested subject to being divested by the operation of a cond subsequent or vested subject to divestment by an inherent limitation of the estate in remainder

a. Condition subsequent – to A for life then to B, but if B does not survive A, to C

i. Vested remainder in B is subject to total divestment on the occurrence of a cond subseq (B dying, leaving A surviving)

ii. C’s exec int will divest B if the cond subseq happens

b. Inherent limitation – to A for life, then to B for life, then to C and his heirs

i. B has a vested remainder for life subject to total divestment if B fails to survive A

ii. Inherent limitation in a remainder for life is that it fails if it does not become possessory within the life tenant’s life
c. Vested subject to open and to complete divestment – remainder can be both vested subject to open and to complete divestment

i. To A for life then to the children to A, but if no child survives A, to B

1. A, who is living has a child, C, C has a vested remainder subject to open up and let in her bros and sisters, it is subject to complete divestment if A leaves no children surviving him (if C and other children of A die before A)

iii. Alienability – vested remainders are alienable inter vivos and devisable by will; a vested remainder descends to heirs if not otherwise disposed of

1. Divested at death – a vested remainder can be so limited that it is not transmissible at deat but is divested on death

a. To A for life, then to B, but if B does not survive A, to C

i. B’s vested remainder is not transmissible, if B dies during A’s life, B can pass nothing b/c in that case, C’s exec int would divest B at A’s death and become a vested remainder

f. Contingent remainders

i. Dfn:  if it is either limited to an unascertained person or is subject to a cond precedent

ii. Remainders in unascertained persons – means the person is not yet born or cannot be determined until the happening of an event

1. Unborn children – to A for life, then to A’s children, A has not children – contingent b/c takers are not ascertained at the time of the conveyance

2. Heirs – to A for life, then to B’s heirs, B is alive – do not know B’s heirs until B dies, so B’s heirs are unascertained

3. Reversion – whenever O creates a contingent remainder in FS there is a reversion in O

a. Whenever O creates a vested remainder in FS there is never a reversion in FS in O

iii. Remainders subject to cond precedent 

1. Condition precedent – a cond expressly stated in an instrument

a. Termination of preceding estate is not a cond precedent

b. Surplus age – language that merely refers to the termination of the preceding estate is surplusage and does not create a cond precedent

c. Survivorship – a remainder subject to a cond precedent other than survivorship is not also subject to an implied cond precedent of survivorship

i. Cond precedent must be expressly stated

ii. To A for life, then to A’s issue, and if A dies without issue to B, B’s remainder is contingent on A’s dying without issue, it is NOT contingent on B’s surviving A, thus if B dies before A, B’s remainder passes to B’s heirs or devisees, and if A subsequently dies without issue, B’s heirs take the property

iv. Condition subsequent distinguished

1. If the conditional element is incorp’d into the description of or into the gift to the person taking the remainder, then the remainder is contingent (subject to a cond precedent)

2. If a clause is added after words giving a vested interest, the remainder is vested (subject to cond subsequent)

v. Alienability

1. At CL contingent remainders were not alienable inter vivos, except in equity for a valuable consideration, by operation of the doctrine of estoppel, or where released to the owner of the possessory interest

2. Modern law – in a majority of the states contingent remainders are alienable inter vivos or (when survivorship is not a cond precedent) devisable by will

3. Creditors rights – generally creditors can reach any alienable property the debtor has

a. Rule is if debtor can voluntarily transfer it, the creditor can reach it

b. Can reach contingent remainders if they are alienable in the particular jurisd

VI. EXECUTORY INTERESTS

a. Historical background of uses 

i. Origin of uses

1. Development of equity – royal judges administered England’s feudal system but courts became inflexible and technical, people turned to king for relief, the chancellor heard the cases, developed court of chancery – equitable relief

a. Equitable remedies – injunction ordering a person to do or not to do something

b. Conflict with courts – disputes btwn equity and law, equity prevailed

2. Development of the “use” – in feudal times, expedient to vest ownership in one person for the use and benefit of another 

a. Ex – O going off to battle, enfeoffed (conveyed a freehold of land into the pssn) of his bro, A, with the understanding that O’s wife and children would have the use of the land

i. Law courts would not enforce uses, chancellor did

ii. A is feofee to  uses and O’s wife and children are the cestuis que use

1. Modern – A is trustee and O’s wife and children are beneficiaries

b. Seisin – A was seised of the property by feoffment from O

i. In enforcing the use in favor of O’s wife and children, chancellor did not move seisin from A, merely directed A to do certain things

c. Rights of cestui que use

i. Take pssn or profits of the land

ii. Feoffe should dispose of land as cestui instructed

ii. CL convenyancing before Statute of Uses and equitable bypasses – CL courts had a number of restrictive rules related to conveyancing that could be circumvented in equity

1. Livery of seisin required – transfer of title ceremony

a. Bypass in equity – bargain and sale deed

i. O bargains and sells BA to A and his heirs for a consideration – making it unconscionable for O to retain the land

2. No springing interests – seisin had to be handed over it could not spring form O in the future

a. Ex – to A and his heirs when A marries B

i. Ineffective at law

b. Bypass in equity – if O promised to stand seised for the use of his daughter upon her marriage, chancellor enforced the promise – upon marriage O’s daughter entitled to use and profit form the land

3. No shifting interest – at law a grantor could not create a future interest in a grantee that would cut short a freehold estate

a. Ex – O conveys BA to A and his heirs, but if B returns from Rome, to B and his heirs

b. Bypass in equity – O enfeoff X and his heirs to the use of A and his heirs, but if B returns from Rome, to B and his heirs – chancellor would enforce the uses against X

4. Methods of creating a use – to get into chancellor’s court, the instrument had to raise a use which gave the chancellor jurisd

a. Feoffment to uses – if O enfeoffed X and his heirs to the use of A and his heirs, O transferred seisin to X by the feoffment and X held seisin to the use of A

b. Bargain and sale – if O for a consideration executed a bargain and sale deed to A and his heirs, the deed raised a use in favor of A

c. Covenant to stand seised – if O covenants under seal to stand seised for the use of a relative, a use was raised on the theory that natural love and affection sufficed as consideration for the use

b. The Statute of Uses (1536)

i. Background of statute – by the 16th century, a large part of land in England was held in use

1. Feudal incidents were due only when seisin passed at death and since the cestui que use did not have seisin, no death penalties payable at the cestui’s death

2. Henry VIII determined to abolish the use – statute abolished the uses and turned them into legal estates subject to all feudal incidents on death of the legal owner

a. Feudal incidents abolished in 1660

ii. What the statute did:  “if any person be seised of land to the use of another, the person having the use shall henceforth be deemed in lawful seisin and pssn of the same lands in such estate as he had in use

1. converted A’s use into a legal FS, X gets nothing

c. Springing and shifting interests made possible – recognized before 1536 in equity as uses, became known as executory interests

i. Springing interests – FI in a grantee that springs out of the grantor at a date subsequent to the granting of the interest, divesting the grantor

1. To A and her heirs if A quits smoking

2. To A for 100 years, if A so long live, the not A’s heirs

a. Void at law prior to Statute of Uses b/c it was impossible to transfer seisin to A or A’s heirs

ii. Shifting interest – FI in grantee that divests a preceding estate in another grantee prior to its natr’l termination

1. To A and his heirs, but if B returns from Rome, to B and his heirs

a. A has a FS subject to an exec int

b. B has an exec int

2. A remainder cannot follow a vested FS

iii. An oddity:  an exec int is always either springing or shifting except the case of a FI in a grantee following a FS determinable

1. Not springing or shifting b/c the FS determinable ends by its own special limitation, exec int does not divest it, it succeeds it

2. O to board of educ so long as used for school purposes, then to the Red Cross, the Red Cross has an exec int

d. Effect of Statute of Uses on conveyancing – convenience of transferring title by deed doomed the practice of livery of seisin of land

i. Statute of Frauds enacted in 1677, required a written instrument to transfer land

e. The Trust arises after the Statute of Uses – made it possible again to separate the beneficial interest from the legal title

i. Active duties on trustee – Statute of Uses did not execute a use where the feoffee to uses had active duties

ii. Modern trust – trustee manages the prop for the beneficiaries and has the active duties of management

1. Trustee owns legal title and beneficiaries have rights against the trustee enforceable in equity

VII. Rules Restricting Contingent Remainders

a. Purpose – preventing avoidance of death duties; lased centuries after feudal incidents were abolished in 1660

b. DESTRUCTABILITY OF CONTINGENT REMAINDERS

i. Dfn:  remainder is destroyed if it does not vest at or before the termination of the preceding freehold estate

1. Abolished in most states

2. To A for life, remainder to A’s children who reach 21 – at A’s death all her children are less than 21, remainder is destroyed, reverts to O

3. Rationale 

a. CL hated abeyance of seisin; if holder of remainder is not able to take seisin b/c his remainder is still contingent, it is void

b. Made land alienable earlier

ii. Elements of the rule

1. Preceding freehold – can be a FT or a LE

a. Rule does not apply if the preceding estate is a leasehold, b/c the tremor does not have seisin

2. Termination of LE 

a. Natr’l termination of LE – a contingent remainder that does not vest on the natr’l termination of the LE is destroyed

i. To A for life, remainder to heirs to B, B is alive

1. B’s heirs’ contingent remainder is void b/c don’t know who B’s heirs are

b. Artificial termination of LE – a contingent remainder that does not vest on the artificial termination of the LE is destroyed

i. Forfeiture – by tortious conveyance, life tenant or tenant in tail purporting to convey a FS

1. any contingent remainders dependent on the grantor’s old estate failed

2. Wholly obsolete in the U.S.

ii. Merger – if the LE and vested remainder or reversion in FS come into hands of same person, intermediate contingent remainders are void

1. To A for life, remainder to B if B survives A, while B is alive A conveys her LE to O

a. LE merges with the reversion, B’s contingent remainder destroyed

b. Exception:  FT – LE merges into FS, but FT does not

i. To A and the heirs of his body, and if A dies without issue, to B and her heirs if B is then living, A conveys his FT to O, the reversioner, B’s remainder is not destroyed

c. Exception:  simultaneous creation – if A LE and the next vested estate are created simultaneously, they do not merge at that time to destroy intervening contingent remainders

i. But life tenant could subsequently convey the LE to the reversioner and destroy the contingent remainder

iii. Interests not affected by destructibility rule 

1. Vested remainders and executory interests – cannot be destroyed by a gap in seisin, rule applies only to contingent remainders

a. To A for life, then to B for life, then to A’s children who survive A, A conveys his LE to O

i. LE cannot merge into the reversion b/c the vested remainder in B blocks it

ii. O takes LE for life to A

b. To A for life for 100 years if A so long live, then to A’s children who survive A, A conveys his term to O

i. Seisin does not move from A to O, since A, a tremor, never had it 

ii. Exec int is not affected

iii. O has a FS subject to A’s children’s exec int

2. Personal property – rule has no application b/c there is no seisin in personal prop

3. Interests in trust – not subject to rule, trustee has seisin, on expiration of the equitable LE, seisin is not offered to the next estate, so destructibility rule, based on seisin, does not apply

a. To X and his heirs in trust to pay the income to A for life, then in trust to convey BA to children of A who reach 21, A dies and his eldest child is 19 – remainder is not destroyed, the trustee X has seisin, such children as reach age 21 will take land

iv. Avoidance of rule

1. Term of years – drafter can create a term of years instead of a LE

2. Trustees – creating trustees to preserve contingent remainders

v. Abolition – abolished in the large majority of states

1. Where destructibility is abolished, a contingent remainder takes effect if the contingency occurs either before or after the termination of the LE

a. To A for life, remainder to A’s children who reach 21

i. Prop reverts to grantor, A’s children have indestructible contingent remainder or an exe int.

c. RULE IN SHELLEY’S CASE

i. Dfn:  if (1) one instrument and (2) creates a LE in A and (3) purports to create a remainder in A’s heirs and (4) the LE and remainder are both legal or are both equitable, then the remainder becomes a remainder in FS (or FT) in A

1. Abolished in most states

2. To A for life then to A’s heirs

a. Merger of A’s LE and vested remainder, A has FS

3. To A for life, then to heirs of A’s body

a. Converts to FT in A, then changed to substituted estate of FT

4. Doctrine of merger – separate from RISC

a. Doctrine of merger – LE in A and remainder in A will merge unless (1) there is an intervening estate or (2) the remainder in A is subject to a cond precedent that his LE is not 

i. May or may not apply after RISC has operated on an instrument

ii. Reasons for rule

1. Avoidance of taxes due at death before inheritance, without RISC, estate passes by deed, so no taxes paid

2. Alienability – land is not tied up during life tenant’s life

a. To A for life then to A’s heirs, can’t sell unless all agree and we don’t know who A’s heirs are so can’t agree

3. Does not apply to personal property

iii. Operation of rule

1. One instrument creating a LE in A

a. LE can be measured by A’s life or it can be a LE pur autre vie

i. To A for life of B, remainder to A’s heirs

1. RISC applies

ii. To A for life of B, remainder to B’s heirs 

1. Does not apply

b. LE can be determinable or subject to cond subseq

i. To W during widowhood and upon W’s death or remarriage, remainder to W’s heirs

1. Rule applies, W has a FS

c. LE can be in pssn or remainder 

i. To A for life, then to B for life, remainder to B’s heirs, B has a remainder in FS

ii. If the LE in A subject to cond precedent, that is not also applicable to the remainder to A’s heirs, rule does not apply

1. To A for life, then, if B marries C, to B for life, remainder to heirs of B (whether or not B marries C)

a. Rule does not apply

2. If the remainder is subject to the same cond precedent as the LE, the rule applies

2. And purports to create a remainder

a. Rule applies to remainder in heirs of A, the life tenant, even though there is an intervening estate btwn the LE and remainder

i. To A for life, then to B for life then to A’s heirs

1. Rule applies, A has a remainder in FS, but A’s LE and remainder do not merge b/c of B’s intervening remainder

ii. Contingent remainders – rule applies

1. To A for life, then to A’s heirs if A survives B

a. A has a LE and a contingent remainder, the LE and contingent remainder do not merge

2. Compare:  the rule did not apply if the LE was subject to a cond precedent that was not also applicable to the remainder, but the rule does apply where there is a cond precedent on the remainder, but not on the LE

b. Not apply to executory interests – rule applies where there is a remainder, not an exec int

3. In A’s heirs – the remainder must be given to A’s heirs in an indefinite lien of succession rather than a specific class of takers

a. Rule does not apply to remainder limited to “A’s children” or “A’s issue” – must refer arbitrarily to an indefinite line of succession

4. and the estates are both legal or are both equitable – if one is legal and the other equitable, rule does not apply

5. Application of the rule on a delayed basis – if the requirements for application of the rule are not initially met at the time of conveyance, but are met subsequently, the rule will apply subsequently when the requirements are met

a. To A for life, then, if B marries C, to B for life, remainder to the heirs of B (whether or not B marries C) 

i. Rule does not apply initially b/c the LE in B is subject to a cond precedent not also applicable to the remainder to B’s heirs, but if B marries C during A’s life, the cond is satisfied and the rule applies on B’s marriage to C

iv. RISC is a rule of law – applies regardless of O’s intent

1. If O adds “I intend that the RISC not apply”  -- irrelevant

v. Avoidance of the rule – give a leasehold, term of years, instead of a LE

1. To A for 100 years if A so long live, then to A’s heirs – rule does not apply

vi. Modern status – abolished by statute in majority of states

1. Still in effect in Arkansas, Delaware, Indiana, and maybe a few others

2. If RISC is abolished a conveyance “to A for life then to A’s heirs” creates a LE in A and a contingent remainder in A’s heirs

d. DOCTRINE OF WORTHIER TITLE

i. CL doctrine

1. Inter vivos branch of doctrine – where an inter vivos conveyance purports to create a future interest in the heirs of the grantor, the FI is void and the grantor has a reversion (rule against a remainder in the grantor’s heirs)

a. O conveys to A for life then to O’s heirs 

i. Reminder to O’s heirs is void, O has a reversion

b. Original reason – feudal incidents were due on descent of land, so if passed by deed, no incidents due

2. Testamentary branch of doctrine – if a person devises land to his heirs, the devise is void and the heirs take by descent

a. T devises to A for life then to T’s heirs

i. Devise to T’s heirs is void and T’s heirs take the reversion after A’s death by descent

b. Testamentary branch of DWT dose not exist in U.S.

ii. Modern Rule

1. Inter vivos 

2. Applies to land and personal property (Cardozo extended)

3. DWT raises a presumption that no remainder has been created, but this presumption can be rebutted by evidence of a contrary intent of the grantor – rule of construction
4. Justification

a. Grantor’s intent – gives grantor power to change his mind

b. Makes property alienable earlier

iii. Operation of Doctrine

1. limitation to heirs –does not apply to FI limited to “O’s children” or “O’s issue” etc., must use technical word “heirs”

2. Kind of FI immaterial – applies to remainder or exec int limited to O’s heirs

a. FI may be legal or equitable or subject to a cond precedent other than the ascertainment of heirs

3. Preceding estate – character of preceding estate is immaterial, can be FS, FT, LE, or term of years

4. Typical applications

a. Revocation of trust 

i. O conveys to X in trust to pay the income of O for life, and on O’s death to convey the trust assets to O’s heirs

1. O has reversion and can terminate the trust

b. Devise by O

i. O conveys BA to A for life, then to A’s issue, then to A’s issue, and if A should die without issue, to O’s heirs, subsequently O devises property to B

1. O presumed to have a reversion, so if A dies without issue, B takes property

5. Effect of abolition of RISC – none, same result

iv. Abolition of doctrine – still valid in many jurisdictions inter vivos
1. When abolished (like in CA, Mass, and NY) heirs of O take FI given to them in the instrument

e. Comparison

i. Destructibility rule 

1. Applies only to legal contingent remainders in land

2. Does not apply to equitable interests, interests in trust, or personal property

3. Rule of law, not a rule designed to carry out grantor’s intent

ii. RISC

1. Applies to legal and equitable remainders in land

2. Does not apply to personal prop

3. Rule of law, not a rule designed to carry out the grantor’s intent

iii. Doctrine of Worthier Title

1. Applies to legal and equitable remainders and exec interests in real or personal property

2. Rule of construction – to carry out the intent of the grantor

3. A presumption that can be overcome by contrary evidence of intent

VIII. RULE AGAINST PERPETUITIES

a. Historical background – created to control the living by the dead hand

b. Statement of the rule:  no interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest

i. Reason for 21 yr pd – parent could realistically and perhaps wisely assess the capabilities of living members of the family, and so with respect to them, the parent’s judgment was given effect

1. Parent could protect the family form incompetent management during the lives of those he personally knew and until the first generation after them reached majority

c. Interests subject to the rule

i. Contingent remainders and exec interests 

ii. Does not apply to vested remainders or FI in the grantor (reversion, possibility of reverter, and ROE)

d. What might happen test – if there is ANY possibility that a contingent interest will vest too remotely, the contingent interest is void from the outset

i. Look at interest at time of creation and determine then if the interest will necessarily vest or fail within the perpetuities pd

1. In 2000, O conveys to the first child of A who becomes a lawyer, A has a daughter in law school, but the gift is void, b/c it is possible for the first child of A to become a lawyer will be a child not alive in 2000

a. This is what might happen, D may die before becoming a lawyer, then A has another child born in 2002, Hope, in 2003 A dies and 25 years later Hope becomes a lawyer

2. RAP is a rule of proof – must prove beyond a shadow of a doubt that there is no possibility of it vesting too remotely

a. Possibility of vesting in time is not sufficient, must vest or fail within the period

b. Vest or fail – contingency must be resolved, one way or the other, within the period

e. Lives in being

i. Validating (or measuring) life 

1. Person in being when the FI is created who enables you to prove the interest will vest or fail during that person’s life or at that person’s death or within 21 years after that person’s death

2. If do not find validating life, FI is void unless it will necessarily vest within 21 years

ii. Relevant lives – persons who can affect vesting of the interest

iii. When lives in being determined 

1. Generally must be person alive at the creation of the contingent interest

a. If interest is created by irrevocable inter vivos transfer, VL must be person alive at date of transfer (at time of conveyance)

b. If interest created by will must be someone alive at testator’s death

c. If interest crated by revocable trust, the VL must be a person alive when the power of revocation ceases

d. Child in womb – treated as a  life in being if child is later born alive

f. Meaning of “vest” – vested remainder not subject to RAP

i. Exception – class gift – a gift to a class is not vested in any member of a class until the interests of all members have vested
1. All or nothing rule

2. Rationale:  until all the class members are known and have vested interests, property is not marketable

ii. Exec interest – exec int following a FS determinable or divesting a FS cannot vest in interest before it vests in pssn

1. Vests only when the condition happens and it becomes a possessory estate

g. Remote Possibilities

i. Fertile octogenarian – law presumes that person can have children so long as the person is alive

1. Evidence of old age, hysterectomy or vasectomy is irrelevant

ii. Unborn widow – law assumes that a persona’ surviving spouse might turn out to be a person not now alive

1. Man’s present wife may die and the man may marry someone in the future who is not now alive

iii. Slothful executor – “when my estate is settled” or “when my executor is appointed” violates the RAP b/c will may not be probated or the estate may be in litigation for more than 21 years

h. Application to Defeasible Fees – RAP does not apply to possibilities of reverter and rights of entry but it does apply to exec int

i. Fee simple determinable – exempt from RAP

1. The language creating any exec int following a FS determinable that violates RAP is struck out, leaving FS determinable, with possibility of reverter to grantor

a. Criticism – land tied up for same amount of time

b. Grantor can use 2 deeds – one give FS to A, other giving FS determinable to B, A has possibility of reverter

2. Exception:  gift from on charity to charity – exempt from RAP

ii. FS subject to executory limitation – when you strike out the language crating the exec int, leaves a FS absolute

iii. FS determinable created by will – leaves a possibility of reverter in grantor’s heirs – but a possibility of reverter cannot be created in a grantee nor a devisee, so the exec int is void and possibility of reverter is in grantor’s heirs

1. T devises BA to the church as long as used for a church, then to A, all the rest of my prop to B

a. A’s exec int violates RAP, struck out, leaves possibility of reverter in T’s heirs, not B

2. Mass view says A’s exec int is void, leaves possibility of reverter in testator, and passes to B under the residuary clause (Brown v. Independent Baptist Church, B295, N124-126)

a. Fallacious – assumes T died twice

i. Died once to create the determinable fee, leaving a possibility of reverter in testator

ii. Died again to pass the possibility of reverter to B

1. Cannot create possibility of reverter in any transferee – neither a grantee in deed nor a devisee in a will

2. Cannot leave possibility of reverter in dead person – testator

i. Application to options – option is void if it is possible to exercise the option more than 21 years after some life in being at its creation (Central Delaware Co. Auth v. Greyhound, B300, N126-127)

i. Policy reason – if someone has an option on the prop, the owner will not improve it and no one sells is likely to purchase it

1. Options tend to make land unimprovable and inalienable

ii. Ex. To A and her heirs an option to purchase BA for $10K, option is not limited to A’s life, interests can be exercised by A’s heirs and heir heirs, etc. – void

iii. Preemptive options – gives optionee right of first refusal if the owner desires to sell

1. Most courts hold to RAP

2. Exception for condominium – giving assoc right to buy if the unit owner desires to sell, which permits the assoc to control who buys – not subject to RAP

iv. Options in leases – options to renew term or to purchase the property not subject to RAP

1. Stimulates improvements by the tenant

v. Uniform Statutory RAP – exempts options from RAP

1. In states that adopt, options may endure forever unless they are subject to rule against unreasonable restraints on alienation

j. Wait and See Doctrine – what might happened becoming disliked more and more; over half the states have adopted wait and see

i. Validity of interests is judged by actual events as they happen

1. Validity of an interest is not determined at the time the interest is created, it is necessary to wait and see what actually happens

ii. Wait and see perpetuities period – some states adopting the wait and see doctrine wait out the CL perpetuities period before declaring the contingent interests void

1. Lives that can affect vesting plus 21 years

iii. Wait and see for 90 years – Uniform Statutory RAP waits for 90 years

1. Valid if it satisfies what might happen test or within 90 years

iv. Criticism 

1. Not knowing whether an interests is valid or void may prove inconvenient

2. Doctrine rule in the extension of the dead hand and of more wealth being tied up

k. Cy Pres Doctrine – if an interest does violate RAP it is reformed “as near as possible” to the grantor’s intention

i. To A for life, remainder to A’s children who reach age 25

ii. In many wait and see states, courts wait and see and then reform if necessary to make valid

l. Abolition of the Rule

i. In a few states RAP to interests in trust has been abolished

1. Delaware, Ill, SD, Wisconsin

a. Perpetual trust is permitted

i. Dynasty trust can last as long as local perpetuities law permits 

ii. Tax advantages

IX. THE TRUST

a. Dfn:  fiduciary relationship with respect to property in which one person, the trustee holds the legal title to property subject to equitable rights in beneficiaries 

i. One who creates a trust is called the settlor

b. Creation of a trust – to create an express trust, the settlor must manifest an intent to do so

i. Trust of land – written instrument is required by SOF

ii. Trust of personal prop – oral is permitted

iii. Generally a trust is created by a written interests naming the trustee, specifying the rights of the life beneficiaries and the remaindermen and setting forth the powers of the trustee and also must deliver trust property to trustee to manage

1. Trustee – any person with legal capacity can be trustee

a. Settlor, beneficiary, or an independent 3d party can serve as trustee

b. Trustee is entitled to a fee for managing the trust

i. Can be waived

2. Testamentary trust – created by will

a. Arises at death of settlor

3. Inter vivos trust – created by settlor during life

a. Revocable trust

i. Donor probably cannot make a revocable gift without creating a trust

ii. Substituted will – it can be revoked until death

iii. Widely used to avoid probate

c. Powers of a trustee 

i. Ordinarily has board powers of management

d. Duties of trustee 

i. Held to the highest standard of conduct in administering the trust

ii. If trustee breaches a fiduciary duty the trustee is personally liable

iii. Prudent investor rule

1. As reasonably prudent person would manage their own investments

iv. Undivided loyalty to the beneficiaries

e. Spend thrift trust – one in which the settlor imposes a valid restraint on alienation, providing that the beneficiary cannot transfer her interest voluntarily and that his creditors cannot reach it for the satisfaction of their claims (Broadway Nat’l Bank v. Adams, B276, N110-112)

i. Rationale – trust assets are not inalienable, trustee can still change investments

ii. Cannot create spend thrift trust for yourself

f. Constructive trusts – constructive trustee must hold the prop to which he has legal title for the benefit of another person

i. Son murders mom, court may impose a constructive trust on son, requiring him to hold his inheritance to the benefit of other heirs

Chapter Five:  Co-Ownership and Marital Interests

I. TENANCY IN COMMON

a. Nature of the tenancy

i. Defined

1. Form of concurrent ownership wherein each co-tenant is the owner of a separate and distinct share of the prop, which has not been divided among the co-tenants

2. each owner has an undivided interest in the while

3. Tenancies in common can arise by an express conveyance or devise to persons as tenants in common or when persons inherit from a decedent

ii. Right to pssn – each TIC has the right to possess and enjoy the entire prop, subject to the same right in each co-tenant

1. One tenant can go into pssn of the whole unless another tenant objects

2. The tenants can come to any agreement about pssn they desire

3. If they are in conflict over pssn a court may order partition of the prop or give some other remedy

4. Ex. O dies, leaving to son S and daughter D and her heirs, D has right to and does move into the house, unless S objects, there is no problem with respect to the right of pssn

iii. No right of survivorship – when a TIC dies, her interest passes to the surviving tenant

1. This is the chief difference btwn a TIC and JT

2. Ex. A and B are TIC, A dies intestate, leaving H as her heir, H takes A’s share and B and H are not TIC

iv. Equal shares not necessary

1. It is a rebuttable presumption that shares are equal

v. Same estates are not necessary – ex. A and B are TIC, A dies, devises her ½ interest to C for life, remainder to D

b. Alienability – a TIC can sell, give, devise, or otherwise dispose of her undivided share in the same manner as if she were the sole owner of the prop

c. Presumption of TIC – under modern law, whenever a conveyance is made to 2 or more person who are not H and W, they are presumed to take as TIC, not as JT

i. Presumption can be overcome by evidence that JT was intended

II. JOINT TENANCY

a. Nature of the tenancy

i. Defined

1. A JT is a form of concurrent ownership where in each co tenant owns an undivided share of prop and the surviving co-tenant has the right of survivorship

2. ROS is the distinctive feature of the JT

3. No limit on the number of persons who can hold together as JT

a. On the death of each JT, the prop belongs to the surviving JTs, until only one is left

b. Tenant who lives the longest takes the prop by herself

ii. Conveyance or devise required – JT can be created by deed or by will, or by joint adverse pssn

1. JT does not arise where persons inherit by intestate succession

a. Heirs always take as TIC

2. Real or personal prop

a. JT can be created in either real or personal prop

b. The Four Unities Requirement
i. Fiction of one entity – by CL fiction, JT are regarded as composing one entity

1. Each JT is seised per my et per tout

a. In theory each owns the undivided whole of the prop and so when one JT dies, nothing passes to the surviving tenant

b. Rather, the estate simply continues in survivors freed from the participation of the decedent, whose int is extinguished

i. The surviving JT is entitled to the whole by right of survivorship, but no int has passed to the surviving JT

ii. Int of dying JT simply vanishes

1. No inheritance fee

2. dying JT cannot devise int by will, b/c doesn’t exist

3. Creditors cannot attach tenant’s share after tenant’s death b/c the share disappeared at death

ii. The four unities – since JTs are seised of the undivided prop as one entity, CL requires that their ints be equal in all respects

1. At CL, if grantor failed to create a JT without one of the entities, it was TIC

a. Remains law in most states today

b. Many look at grantor’s intent

2. The four unities

a. Unity of time – int of each JT must vest at the same time

i. Ex. O to A for life, then to heirs of A and heirs of B as JTs

1. Heirs of A ascertained at A’s death

2. Heirs of B ascertained at B’s death

3. Ascertained at different times, no JT, take as TIC

b. Unity of title – all JTs must acquire title by the same deed or will, or by joint adv pssn

i. H cannot convey to H and W

1. H can use a straw person, he can convey to a SP and have SP convey to H and W as JTs

ii. Modern law – CL rule that conveyance by sole owner to himself and other as JTs created only TIC has been abolished in most states

c. Unity of interest – int of each JT must be equal in an estate of one duration

i. Equal shares required to create a JT

1. After JT created, any JT may petition court to terminate the JT by partition sale and court may divide proceeds in proportion to considerations paid by each tenant

2. another int in same prop – prop can be divided into fractional shares, one of which is owned by persons in TIC and the other by persons as JTs

a. O conveys ½ undivided int to H and W as JT and ½ to A, H and W hold as JT with A as TIC

d. Unity of pssn – each JT must have right to pssn of the whole

i. After the JT is created, the JTs can agree that one JT has the exclusive right to pssn

1. such an agreement does not break the unity of pssn

2. JT out of pssn is merely waiving his right of pssn

c. Creation of a JT

i. Presumption

1. CL – it was presumed that any conveyance or devise to 2 or more persons (not H and W) created a JT, unless contrary intent was clear

a. Favored sole over multiple ownership

i. B/C feudal services and incidents more convenient to collect by looking to one rather than several owners

2. American law – in all U.S. jurisdictions CL presumption of a JT has been abolished

a. Presumption is TIC

b. In a few states JT itself has been abolished

ii. Overcoming presumption of TIC – courts have been rather harsh in demanding clear expressions of intent, usually need “to A and B as JT with ROS, not TIC”

1. In some states JT created only if survivorship is expressly provided for 

2. Jointly – decisions are divided on whether jointly creates JT

3. JT v. co tenancy – JT either can destroy, with co tenancy need both

4. extrinsic evidence – if client can show that he intended JT and his lawyer failed to create words of survivorship, may reform error

d. Severance of JT – any JT at anytime can destroy the ROS by severing the JT, upon severance becomes TIC

i. At CL severance occurred automatically if one of the unities were severed

1. Modern law follows this but unknowingly severed without intent to destroy the ROS, courts look at intent of the parties in determining whether there is a severance

ii. Conveyance by JT – each JT has right to convey her interest
1. Severs JT

a. even though other JT does not know about tit

b. If A, B and C are JT and A conveys his share to D, B and C remain JT as TIC with D

2. Conveyance to self – CL required that one person must convey to another person and not to herself, so the JT could not convey directly to herself, held that JT could unilaterally ever the JT by conveying to herself as TIC (Riddle v. Harmon, B 326, N139-14)

iii. Mortgage by JT

1. Title theory – at CL, mortgage had the effect of conveying the legal title to the mortgagee (money lender) and the morgagor (borrower) held an equity of redemption entitling the mortgagor to get legal title back on payment of the mortgage

a. Since a mortgage by a JT conveys the legal title of the JT the mortgage destroys the unity of int and severs the JT

i. Cannot be revived by mortgagor paying off mortgage

2. Lien theory – most states hold that the mortgagee does not have a legal title, but rather a security int (lien) and legal title remains with mortgagor 

a. So mortgage does not sever the JT

b. States differ on whether surviving tenant takes ½ subject to the mortgage if the debt is not paid off before the debtor JT dies

i. One court held that surviving tenant has the ROS unencumbered by the mortgage (Harms v. Sprague, B332, N42-44)

1. Lender who knows of rule will not give credit to one JT

iv. Lease by JT – one JT has the right to lease her int in the prop, even over objection to the other JT (Swartzbaugh v. Sampson, B352, N150-152)

1. CL – lease severs – destroys unity of int (one JT only has a reversion, other a FS)

2. Modern view, lease does not sever – no severance by one JT giving a leasehold and the surviving JT takes the whole

a. Views are split on whether surviving JT takes on half subject to the lease

i. One view – surviving tenant takes subject to the leasehold on ½ int

ii. Other view – survivor takes not subject to the leasehold

1. Lessee must protect self by having all JTs sign the lease or by asking lessor to sever the JT beforehand

v. Agreement among JTs – can agree that one has right to exclusive pssn

1. Such an agreement does not sever JT
a. If JTs agree to hold as TIC, it does sever JT, even though none of the four unities are broken

i. Intention controls

2. Divorce – does not terminate JT btwn H and W

a. But in most states a prop settlement agreement can sever the JT

vi. Murder of one JT by another – most courts hold that this is a severance of the JT, converts to a TIC

1. same applies for TBE

vii. Simultaneous death – Uniform Simultaneous Death Act provides that where there is no suff evidence that they died otherwise than simultaneously, prop is divided in equal shares and distributed as if he had survived other

1. Some hold that if don’t outlive 120 hours, it is a simultaneous death

e. Avoidance of probate – no need to change title at a JT’s death since the  survivor owns the whole by ROS 


i. Avoids cost and time

f. Joint Bank Accts – on a joint and survivor bank acct, either party on the acct can withdraw the amt deposited and the survivor takes whatever is remaining when other JT dies

i. Convenience acct – if O is aging or sick and needs another person, A, to pay bills, depositor may open a joint bank acct intending as convenience acct

1. A can write checks but has no ROS

ii. Presumption is that by signing a JT car at the bank, which provides ROS, O intends to open the joint and survivor bank acct with full rights of survivorship

1. In most states can overcome presumption by clear and convincing evidence that a convenience acct was intended

2. In a few states that ROS exists with joint and survivor bank acct after signing card is an irrebuttable presumption

a. No evidence to contrary admissible

iii. Lifetime rights – majority view is that the joint account during the lifetime of the parties, belongs to the parties in proportion to the net contributions of each to the sums on deposit

1. implication for creditors – can reach the amt on deposit proportionate to debtor’s contribution

iv. Will substitute – a joint bank acct can be used a will substitute

1. O does not intend A to have any right to withdraw money in acct until O dies

a. In the past, if courts found this was intent, invalidated the bank acct

i. Trying to avoid formalities required for a will

2. Totten trust – savings acct opened by O as trustee for A with right to O to w/draw all sums deposited, upheld

a. Law of trust applies – trust can be revocable and used as a will substitute

3. Uniform Probate Act allows payable on death accts so no need to disguise joint acct as a payable on death acct

III. TENANCY BY THE ENTIRETY

a. Nature of the tenancy

i. Dfn

1. Form of concurrent ownership that can be created only btwn H and W

2. like a JT, 4 unities plus #5 marriage

3. ROS

ii. Fiction of one person – H and W are considered in law to be one person

1. pour tout et non per my

iii. Takes both H and W to sever – one cannot sever alone 

b. Creation of TBE

i. English CL – H and W legally one, could not take as TIC or JT

1. old rule abolished in all states

ii. Modern presumption – where conveyance unclear, most states assume TBE btwn H and W

1. can be rebutted by evidence that JT or TIC was intended

2. some states presume TIC like others

3. in a few other states JT is presumed

iii. Cannot convey TBE to unmarried persons

c. Rights of Tenants during marriage

i. English CL – heavily in favor of H at CL

1. H’s rights

a. Right of pssn – right to exclusive pssn and all rents and profits while the tenancy endured

i. Could convey this right to 3d party, excluding his wife from pssn

ii. H’s creditors could reach and sell to pay H’s debts


b. ROS – right to entire prop if he survived W

i. Could transfer this right to 3d party

ii. Creditors could reach it

2. W’s ROS – that’s only right she had

a. Could not be destroyed – remained with W even after H conveyed his int in the prop

b. Not alienable by W without H’s consent so her creditors could not reach it 

3. No right to partition – neither spouse has the right to a judicial partition of the prop

a. Neither spouse acting alone can have prop sold since the other spouse’s ROS cannot be extinguished without his or her consent
4. Not unconst’l – was choice by grantor or by H and W

ii. Modern Law 

1. Married Women’s Prop Acts

a. Passed to remove CL disability of married women to control and dispose of their prop

b. Provided that W was able to receive, hold manage, and dispose of real and personal prop as if she were a single woman

c. Forbids either spouse to convey separately – neither H nor W acting alone can transfer his or her int so creditors of one spouse cannot reach prop (one view)

d. Act gives W same rights as H had – W acquires the right of pssn of ½ and the right to convey her int in the same manner as the H could at CL and neither could destroy ROS of other (another view, NY, NJ, etc)

i. Creditor’s rights – since each spouse can voluntarily convey his or her int, a creditor of the H can seize and sell his int, same with W’s creditors

ii. H and W own BA as TBE, W’s judgment creditor, A, execution on W’s int, which is sold to B on execution sale, B is entitled to equal pssn with H until H or W dies, if H dies first, B owns BA, if W dies first, H owns BA

iii. Criticism – sacrificial sale

iv. Cannot partition family home but non-debtor spouse must pay ½ rents 

e. Forfeiture under drug laws – fed drug laws provide for the forfeiture to the govt of any prop used in the sale of illegal drugs, any int of an innocent owner is exempt from forfeiture

i. Has been held that govt is in same position as a creditor and can reach whatever a creditor can reach (U.S. v. 1500 Lincoln Ave, B370, N156-157)

ii. Some state laws provide for forfeiture without exemption for innocent owners int

d. Divorce of spouses 

i. In most states terminates TBE

ii. Some states converts TBE into a JT

iii. But in most, converted to TIC

1. Theory that spouses do not want survivorship rights after marriage

e. Tenancy by Entirety in personal prop

i. CL rule – no TBE of persn’l prop 

1. Michigan, NY, NJ, still prohibit TBE in personal prop

a. Attempt to create TBE in personal prop creates JT or TIC

ii. Maj rule – recognize TBE in personal prop

1. some do not allow TBE in bank accts

f. Modern statutes – TBE not recognized in about ½ the states

IV. Rights and Duties of Co-Tenants

a. Introduction

i. Rights and duties are more or less the same regardless of type of co tenancy

b. Pssn by one co tenant – each is equally entitled to the pssn and enjoyment of the entire co tenancy prop

i. No co tenant may exclude another co tenant from any part of the prop

ii. Rights of co tenants out of pssn

1. Agreement by parties – private agreement regarding pssn does not sever the unity of pssn, does not sever JT

2. Accting for reasonable rental value by co tenant in pssn – A and B are co tenants, A goes into exclusive pssn, B voluntarily remains out of pssn

a. Maj rule – if B is not excluded (ousted) by A, A does not have to pay rent to B, if A ousts B, agrees to pay B or stands in fiduciary relationship with B, then A must pay B

i. Rationale – promotes productive use of prop, rewards tenant who goes into pssn and uses the prop

ii. Carrying charges – since A in pssn does not have to pay rent to B, A must pay expenses of upkeep (Taxes, mortgage, interest, repairs, etc)

1. If costs exceed fair mkt value of the prop, A has a right of contribution from B and A will be credited for payment of more than A’s proportionate share in an acting or partition action

iii. Ouster 

1. Dfn:  act by one co tenant that deprives other co tenant of the right of pssn

a. Refuse to admit other 

b. Denies title to other

c. Flexible dfn, court makes it fairer to tenant out of pssn

2. Remedies – ousted tenant can bring suit to collect his share of the reasonable rental value or suit to partition the prop

b. Minority view – A must acct to B for B’s share of the reasonable rental value of the premises

i. Places burden on occupying tenant to show an agreement by the co tenants that she was not to pay

ii. May deduct expenses of upkeep from reasonable rent value paid to B

c. Accounting for rents received from a 3d party – must be shared equally with other co tenants if income exceeds the collecting tenant’s proportionate share

i. Must acct for net amount actually received, not for rental value of the land

d. Actions by co tenants to protect prop – general principle that if a co tenant pays money to keep up the prop that benefits all co tenants, paying tenant is entitled to reimbursements for more than her proportionate share of costs

i. Subject to exceptions and qualifications

ii. Taxes – each co tenant has duty to pay her share of taxes

1. Co tenants who pays more can compel other tenants to reimburse her immediately or she can wait and present her claim in a suit for partition

a. Exception – co tenant in pssn – can compel contribution only if taxes and other carrying charges exceed reasonable rental value

b. Rent received from 3d person – must acct for rent after deducing taxes, etc.

iii. Interest on mortgage – treated as taxes

iv. Repairs – voluntary, no on has duty to repair

1. co tenant who pays for repairs, not entitled to payment from others

2. in partition sale she may be reimbursed in the distribution of the prop

v. Improvements – same as repairs

1. but at partition, if improvements added value, improver can get it

vi. co tenants as fiduciaries – courts may sometimes treat co tenants as fiduciaries of other (hold int for benefit of the other)

1. When deemed fiduciaries

a. Confidential relationship – buy prop together as co tenants, each relying in good faith on the other

b. Acquisition of outstanding title – one holds for all

i. Tax sale

ii. Foreclosure of mortgage

vii. Adverse pssn – a co tenant can adversely possess against another
1. going into exclusive pssn or collecting rents is insuff to est adv pssn

2. refuses to admit a cotenant is not suff

3. for adv pssn, co tenant must give other co tenant clear and unequivocal notice of repudiation of the common title

viii. Partition – any TIC or JT has right to bring suit in partition

1. In kind – order physical partition of the prop if feasible

a. Parties will own separate tracts in FS (Delfino v. Vealencis, B341, N147-179)

2. In sale – if physical partition not feasible or in the best int of the parties, court will order the prop sold and divide proceeds equally

a. Shares subject to taxes, etc.

3. Agreement not to partition – co tenants may not agree not to partition the land

a. May allow agreement if it is reasonable length of time and for reasonable purpose

V. Marital Rights on Divorce

a. CL – H’s prop to H and W’s to W, but H had obligation to support W for her lifetime

i. Alimony – unless W had been unfaithful or had otherwise forfeited her right to support

b. Modern law – poorer spouse given a share of the prop owned by the richer spouse to compensate her for her efforts in making the marriage a material success

i. Alimony – now usually called support – no longer owed for lifetime, just for limited time for W to reenter the mkt and support herself

ii. Prop division – W entitled to equitable distribution of a fraction share of H’s prop

1. Equitable distribution statutes vary 

a. Some divide all prop

b. Some divide all acquired during marriage by an means

c. Some divide all acquired by marriage by earnings

2. Courts consider many factors including length of marriage, earning capacity of spouse, and the child care responsibilities of one spouse

a. Prof degrees

i. Not divisible prop – earning power not prop (In re Marriage Graham, B379, N158-159)

ii. Reimbursement alimony given – returns to the supporting spouse the cost of her investment in the other spouse’s degree

iii. Divisible prop – NY has held that earning power increase during marriage acquired by a prof degree or celebrity status is subject to equitable distribution (Elkus, B386, N159)

b. Goodwill – most courts hold that it should be taken into consideration on equitable division

VI. Marital Rights on Death

a. CL

i. Dower – W has dower of all freehold land (1) of which her H is seised during marriage and (2) which is inheritable by issue born to W and H

1. gives LE in 1/3 of each parcel of qualifying land

2. H dies, owning BA in FS, W is entitled to a LE in 1/3 of BA, H’s heirs and devisees take BA subject to W’s dower

3. Land seised during marriage – H has to be in pssn of a freehold estate

a. Does not attach to a leasehold

b. Does not attach to a remainder int H has following LE of another

4. In land inheritable by issue – for dower to attach, must be possible for issue born of the marriage to inherit the land from H

a. Birth of issue is immaterial

b. Does not attach to land that H owns as LE

c. Does not attach to land owned by H as JT with someone else with ROS

5. Rights during H’s life – dower attaches to the land the moment the H is seised during marriage

a. W prevails over any subsequent purchaser of prop and over any attaching creditor’s of the H, they take prop subject to her dower

b. Release of dower – in order for a purchase to take free of dower, W must sign deed releasing her dower

i. If seller doesn’t know H is married, it is at his risk

6. Statutory abolition – has been abolished in all jurisdictions except Arkansas, D.C., Iowa, Kentucky, Michigan, and OH

a. In these states W can elect dower or forced share

ii. Curtesy – H had curtesy only if issue were born of the marriage

1. H received a LE in all W’s prop (not just 1/3)

2. Statutory abolition 

a. Abolished everywhere dower is abolished

b. Where dower is retained, also extended to H and curtesy is abolished

b. Modern Statutory Elective Share – almost all CL prop states (except GA) give the surviving spouse an elective share in the decedent’s prop owned at death – usually ½ or 1/3, for both real and personal prop 

i. Election required – surviving spouse has the option of taking the forced share or taking what spouse left her in the will

1. If takes elected share, is credited against will share

ii. Inter vivos transfer – most states provide that an inter vivos revocable trust is subject to the elective share of the surviving spouse

1. if not, spouse could defeat surviving spouse’s right

2. usually look to see if it was created with such an intent

VII. Community Property

a. Eight states have community prop (Ariz, CA, Idaho, LA, Nevada, NM, TX, Wash)

i. Theory – both contribute to material success of the marriage so both should share in material acquisitions

1. Prop owned in equal undivided shares

2. Rewards stay at home spouse, common law prop does not

b. What is community prop? – all earnings of either spouse during marriage and prop acquired through earnings

i. Prop owned before marriage or acquired during marriage by gift, descent or devise is separate prop

ii. Income from CP – once prop is characterized as CP, all income and proceeds of sale of prop are CP

1. new assets purchased with community funds

2. one spouse alone cannot change CP to separate prop

iii. Income form separate property 

1. In Idaho, LA, and TX, income from separate prop is CP

2. in other states, income from separate property retains its separate character

3. if characterization of prop is doubtful, it is presumed to be CP

c. Commingling of CP and separate prop – if it is impossible to ascertain and identify each source – presumed to be comm. Prop

d. Community labor used to enhance separate prop – attribute amount from separate against CP and vice versa

e. Conveyance of share – neither spouse acting alone can convey his or her share of CP, except to the other spouse

i. By agreement of H and W, CP may be converted into separate prop or separate into CP

f. Management of CP – each can manage, each is a fiduciary for other, must use good faith and a breacher of the fiduciary duty is liable to the other spouse

i. Business interest – a spouse who is managing a business that is CP has the sole management and control of the business

g. Rights at dissolution of marriage – CP usually divided equally

i. When the marriage is terminated by death of one spouse, decedent spouse has right to transfer his or her ½ of the CP by will to anyone

h. Uniform Marital Prop Act – adopts CP principles without using the term

i. Any prop acquired during marriage other than by gift or inheritance is marital prop

ii. All other prop is individual prop

i. Migrating Couples

i. Prop rights in earnings are determined by the state of domicile when the prop is earned

ii. Once prop rights are determined, they do not change if couple changes domicile

iii. Elective share – CP states do not have elective share, they protect surviving spouse by giving her during life ½ the prop earned by other spouse, so when a couple moves from CP state to a separate prop state, wife loses her protection

1. Some states have adopted “quasi CP” statutes (CA and a few others) 

a. Treat as CP for purposes of distribution on death or divorce, all prop earned in a separate prop state that would have been treated as CP if the couple had been domiciled in a CP state

iv. Choice of law – sate courts apply the law of the state having the most significant relationship with the parties and the transaction

