ACQUIRING PROP BY GAINING POSSESSION

1. Capture

a. Pierson v. Post: 

i. Rule: Possession (hot pursuit/corporal possession) wins ownership.

ii. Policy reasons for majority rule:

1. Uncertainty: hot pursuit not enough b/c you may not catch it or another may not know you're after it.

2. Multiple chaser problem: If chasing was enough to grant ownership, might have more than one chaser.

3. Initial chaser: If rule says ownership goes to first chaser, then have evidentiary problem deciding who was first chaser.

4. Fairness: want to reward effort. Create incentives. 

5. By wounding it, you have staked claim on it by depriving it of its freedom, keeps others from pursuing

6. Innovation: forces participants to discover innovative ways of catching thing b/4 someone else can capture it

7. Bright line: clear rule like this would deter litigation

8. Administrative convenience

iii. Against:

1. Deterrence: Will deter hunting b/c no one will hunt if chase doesn't guarantee possession

2. Custom: should have been arbitrated by hunters who are more knowledgeable about the hunting procedure to determine if the intervener did indeed benefit from the pursuer’s labor

a. Might be cheaper/easier to enforce preexisting rule or rule might be systematically repressive against one group and also  

3. If pursuit is just enough, can we tell between he who will benefit from the pursuer’s labor and he who really does not?  

iv. What if animal caught on another’s land?

1. Depends on jx but if trespassing, may give constructive possession to landowner (ownership w/o real possession)( as a legal fiction used to deter trespassers.

2. if no sign posted, differing perspectives:

a. want to deter reconfiscation: would encourage violence.

b. Relativity of title: not who is the "real" owner, but who has stronger rights than others. Balancing of competing interests.

b. Ghen v Rich  

i. Under Pierson, mortal wounding along with hot pursuit, but here there was mortal wounding but no hot pursuit. 

ii. Defers to local custom: Don't have to be in hot pursuit as long as you're the one who killed whale and bomb-lance was still attached.


iii. Policy reasons for deferring to custom: 

1. Certainty: marker serves to demonstrate stake in claim of ownership with certainty so no ambiguity as to whether someone is claiming ownership as there was in Pierson. 

2. Notice: gives notice to others to stay away.

3. Incentive: whaling would be discouraged if one could easily get all the benefit from finding one’s whale  
iv. Policy reasons against: 

1. Innovation: may encourage technology development in so far as whaler will be forced to develop better methods of securing the whale before it sinks out to sea. Whaler could do more.

c. Keeble v Hickeringhill (P owned duck decoy pond and had constructive possession of ducks which D shot gun so as to scare away):   

i. P’s arguments:

1. relativity of title since he is the only one claiming or has a right

2. would be economic waste not to award to P since D’s interference was not based on competition but illegit malice.  
3. Don't want to create an incentive to maliciously interfere

a. But what of Greenpeace, antihunters who interfere out of humanitarian interest??

4. Hypo: what if this happened on unowned land as in Pierson? Applying Pierson rule might be unfair b/c of competing interests.

d. Other “fugitive” resources: oil and gas are treated as wild animals where whoever “controls” is “owner.” When “escapes,” indiv ownership ends and resumes status as common prop.

2. DEMSETZ:   “Toward a Theory of Prop Rights” (util account of prop)
a. Prop Rights: instrument of society which facilitates economic ordering, efficient use of resources, individuality, formation of reas expectations in transactions.

i. “Primary function of prop rights is that of guiding incentives to achieve a greater internalization of externalities” (thesis of article)

b. Externalities:  a cost or benefit that is not taken account for by the person in charge of making the decision of how to use the prop b/c cost falls on others (leads to misuse/misallocation of resources). Some exts are trivial in impact.

c. Internalization: brings about change in prop rights

d. Transaction Costs: costs of negotiating, investigating as to who is producing ext, dealing w/ large groups of unidentifiable people, freeloading, holding out.

e. Free Rider: someone who attempts to benefit w/out contributing her fair costs

f. Hold Out:  where an owner refuses to agree until she receives more than what she believes her consent is worth

g. Tragedy of the Commons:  occurs when one does not have to bear the loss of her behavior and thus leads to overuse or misuse

h. Efficiency:  the behavior you would engage in if all externalities are internalized; when you take account of all the consequences of your behavior

i. Private ownership: right of owner to exclude others from exercising his private rights. Private prop is easier to manage and internalizing exts is easier b/c enforcement costs less, less people to deal w/, and absorbs some exts.

j. Communally owned prop:  prop that gives all the owners the right to use the prop and no one has the right to exclude any owners from using the prop. 

k. Tragedy of the Commons: much too rapid depletion of commonly owned resources b/c harm of consumption borne by co-owners while benefit goes exclusively to consumer (communal fridge: eat all food b/4 others do) 

i. Could agree to not raid fridge but transaction too high 

l. Transaction Costs: negotiation, enforcement, hold out, free ride, reaching consensus, cheaters.

m. Possible solutions to internalizing exts:

i. Negotiations: but are hindered by transaction costs  

ii. Privatization: 

1. Reduces the # of exts to begin with so facilitates negotiation.

2. Forces internalization of exts by forcing owner to consider all her costs/benefits b/4 making decision b/c owner will suffer costs of her consumption and get benefits of her efforts. 

3. Facilitates contracts by limiting # of people one has to deal w/ and allowing people to make binding promises to each other (in communal prop, could make promise for self but not for other owners)

a. Contracts induces owner to internalize ext b/c it would cost her money NOT to.

iii. The Law: can facilitate internalization of exts by privatizing things or imposing liability rules which forces someone not to ignore an ext.
n. Internalization of Externalities:

i. Almost all activities have externalities—many are inconsequential, even if internalized.

ii. Ext can be internalized solely by virtue of offer being made b/c once made, it will be made known by owner and accounted for thru acceptance or rejection.

iii. Internalization of exts will result the same in whatever method is used but the distribution of wealth will differ (who will benefit or lose). May not always change behavior, may not always benefit, but it’s worth a try.  .

iv. Ex: rule of law forces miner to pay $50 a month for his mining. This makes cost of continuing activity a burden and may promote efficient outcome. Foregoing potential payments to stop activity may also be harm to self that owner takes into account.

o. Coase’s Theorem:  in the absence of transaction costs, we can expect efficient allocation of resources no matter what legal rule is adopted (no matter where liability lies), and we can expect same outcome w/ communal prop as we would w/ private prop. 

p. Criticisms of article:

i. Assumes tragedy of the commons but in some communals, there is no shortage of resources.

ii. People don't always act in the self-interested way he predicts (altruism, fear of social consequences)

iii. Privatization can solve problem only sometimes b/c when resources like pollution migrate over large areas of land, you can't concentrate it all on prop occupied by polluters. 

iv. Also, privatization is not the only solution: 

1. communal profit sharing can resolve overuse but it may lead to disincentive 

2. regulation can substitute for privatization

v. Assumes exts lead to misallocation of resources b/c of high transaction costs but some exts are harmless, and don’t have dramatic effect even when internalized. Depends on harm that decision-maker ignores.

vi. He says prop rights develop when gains of internalization (due to changes in economic values, dev of new tech, opening of new mkts, etc) exceed costs, and thus increases internalization. Like fur trade and creation of hunting prop. 

1. But theory makes unjustified leap from assuming efficiency-max behavior of indivs to extend to society. Process leading from communal to private prop was not only for efficiency purposes but ideology too.

3. FINDERS (Acquisition by Find)
a. Law of finders' dominant concern is to protect true owners.

b. Armory v Delamirie (boy finds ring, takes to goldsmith for appraisal, goldsmith keeps it, sues for value of stone):  he gets it b/c he is a finder.

i. Rule:  finder is entitled to possession against all the world except the real owner (unless he is a thief). Real owner has rights against finder and prior possessor has rights against subsequent possessor.

1. Policy reasons for giving rights to finders:

a. Problem of proof: Easier to prove one is prior possessor than to prove that was og owner.   

b. Surrogate: Protecting prior possessors is best surrogate we have for protecting real owners 

c. Productive use: Makes productive use out of things by allowing them to be used in public. Finders prevent product from going to waste.

d. Violence prevention: prevents reconfisaction, seizure.
e. Reward effort: may have made some investment to find the item, result of conscious effort and not accident.

f. Facilitates finding real owner: Encouraging finder to use his "find" openly might lead to real owner finding the object b/c otherwise, finder would conceal it fear of having it seized.

g. Someone must have right to use thing, better finder than no one.

2. Policy reasons for protecting real owners instead of finders?:   

a. Incentive for real owners not to lose  

b. If something can be taken so easily, you're less inclined to buy valuable things

c. Don’t want to encourage theft.

d. Fairness:  people work hard for what they have while a finder accidentally stumbles upon it  
e. Protect value of product: some things are easily lost and don’t want to force owners to take precautions (like insurance) that would reduce value of item.

c. Exception to general rule: Finding something on private prop: 

i. Varies by jx but usually ownership goes to landowner.

1. Policy reasons for owner:
a. Expectations: when buy real estate, there’s expectation that buying what’s in/on it; undiscovered assets are part of purchase
b. Deter trespass: removes incentive for people to search on prop w/out permission and deters trespassers)
2. Policy reasons for invitee:

a. it is abandoned
b. want to encourage finders to seek abandoned prop so as to not waste its use/value
c. clearly not real estate owner's prop
d. Finding Something on Quasi-Public Prop
i. McAvoy v Medina (customer in store found pocketbook, gave to store owner to return to real owner, no claim, store owner refused to return):  

1.  Mislaid v lost prop rule
a. mislaid:  intentionally put and forgotten, not retrieved(belongs to owner of real estate  

b. lost:  unintentionally/accidentally lost(belongs to finder

2. Why distinction?  
a. More likely to get back to real owner (but then again, many misplacers don’t remember where misplaced and many losers can retrace steps to remember where lost)

3. Why not distinction?

a. Creates litigation prob b/c hard to distinguish whether something is lost or mislaid

b. Distinction won’t change behavior. Good people will return even if they right to keep and bad people will keep no matter  

4. ADVERSE POSSESSION

a. Defined: legalized theft: w/o any particular claim to being owner, you can seize land and use it openly and long enough to b/come owner. AP is merely application of SOL which once expired, leaves no opp for redress.  Varies by state.
b. Requirements for AP:

i. EXCLUSIVE POSSESSION: if real owner and APer are using prop together, assume that there is permission, in which case, there is no wrongdoing for SOL to run on.   

1. Possession: (gives notice to real owner)

a. improvement 

b. cultivate 

c. enclose

ii. OPEN AND NOTORIOUS: gives reas notice (not necessarily actual knowledge) b/c for SOL to run, tort must be reas discoverable.

1. Amount of monitoring of land by real owner depends on type of land

2. No excuse for real owner that he lives far away. Is expected to have someone else monitor.

iii. CONTINUOUS:  continuous periods of rights violations for SOL to run, as continuous to the extent that a normal owner would use the prop (summer home not expected to be used in winters)

iv. ADVERSE/HOSTILE:  w/out permission of the real owner.

1. Goes to mens rea (putting up gate w/o lock(permission)

2. Cts are willing to infer permission even when it cannot be documented, leading to uncertainty. Also, scope of discretion allows judge to legislate from the bench.

v. STATUTORY LENGTH OF TIME: varies by jx

1. Traditionally 21 yrs but shrinking

2. in CA, for real prop is 5 years; for personal prop is 2 years

3. a SOL will not begin running until all the requirements have been met

4. APers have no rights until they become owners

vi. CLAIM OF RIGHT/TITLE:  some jx have specific requirements for the APers mental state.

1. No mental state reqd (CA)

2. Honest belief: innocent belief that one owns the land

3. Bad faith rule: have to know that you’re on another’s land.

4. Policy dictates against b/c often hard to assess mental state and leads to more litigation and manipulation by state. Conceptually irrelevant also b/c could sue either way (trespass doesn’t req mental state)

vii. prop tax: Some states req (CA) b/c gives notice to govt, correlation b/w paying tax and good faith claim of right.

viii. Can't AP against the govt.

c. Policy reasons for:

i. People in need v. People who don’t need it.  
ii. Induces people to quickly litigate while evid is still fresh and judgment can be had effectively. 
iii. Real owner is causing trouble by bringing case up so late where not so clearly anymore 
iv. Settled expectations: you've grown to depend on this land, maybe for livelihood even. Psychological attachments too.
v. Waste: diff from personal prop in that we can't "lose" real estate so if owner isn't using it, we can assume they don't care about it or don't need it. At least someone then will be making productive use of prop
d. Policy reasons against:

i. Subverts policies of finder's law by taking prop away from those who pay for it and give it to people who don't
ii. Defeats point of prop rights which says we should be able to use prop however we like, even if it means not using at all

iii. Rewards trespasser and thieves for their bad behavior and punishes good citizens for no reason

e. Van Valkenburgh v Lutz:
i. Facts: triangle piece of land in which Lutz used to cross over to his land; 15 yr SOL continuous req’t in state at the time; Lutz begins to use prop, extends his land to it, uses a large piece of it as a garden, builds a shack on it, the Vans buy the prop from the govt way after 15 years of use 

ii. Rule: to acquire title to real prop via AP not founded upon written instrument, must be shown that for at least 15 yrs, there was actual occupation under claim of title

iii. Holding: for Vans b/c Lutz has not succeeded in adversely possessing in two ways:
1. no possession b/c NY has statutory req’t that aggressive trespasser needs to substantially enclose it, improve it, or cultivate it all of it and cultivation of garden didn't utilize whole premises and failed to show improvement. (but subst cultivation means reas amt of land, not every inch)

2. occupation not under claim of right b/c Lutz admitted earlier in easement case that Ps had actual ownership so failed to declare requisite hostility; but the ct later says he did have good faith by building the garage on the land(but the garage was not enough to give right to whole prop. 

f. Compensation:  proposed remedy that will force an adverse possessor to pay the real owner or a failed adverse possessor who substantially relied on the possession

g. Mannillo v Gorski 

i. Facts: lot line case; Gorski built steps over Mannillo’s lot line and said adversely possessed.

ii. The ct rejected Maine doctrine which reqd that you have bad faith belief (intent to keep land) b/c it rewards trespassers,  penalizes the honest mistake maker and is hard to prove, so rejected mental state req.

iii. Issue: whether entry and continuance of possession under mistaken (and thus not hostile) belief that possessor has title to lands involved exhibit requisite hostile possession for AP claim. Yes. But ct recognized that neglecting to seek recovery of possession resulted from ignorance, ct announced rule: entry and possession for reqd time which is exclusive, continuous, visible, and notorious, even though under mistaken claim to title is suff to make claim of title by AP.

iv. SubIssue: Does D's acts meet necessary std of open and notorious? 

1. No presumption of knowledge arises from minor encroachment along common boundary: area is inconspicuous so would be unreas, and unfair b/c owner would be unaware that SOL was running. 

2. Only open and notorious where owner has actual knowledge of it.

v. If innocent trespasser of small portion of land cannot w/o great expense remove it, or is impracticable, true owner may be forced to convey land upon payment of fair value (ct prevents bilateral monopoly)

vi. If not, may have to pay true owner.

1. Why is this unfair?

a. APers psycho attachments

b. lot line error that occurred b/4 parties in dispute bought land, person who bought encroaching land will have to pay twice

c. suggestion that we should always have compensation is only persuasive in case where trespasser tries to get something for nothing and owner is going to lose something for nothing

vii. Open/notorious violation v. open/notorious use: Open and notorious doesn’t depend on whether real owner could know there were steps encroaching. Key is were they violating rights in a way that was open/notorious? 

h. Marengo Cave v Ross (Entrance to cave owned on C’s land, C opened it up for tours, A who owned surface land above cave sued C. The cave had been opened for many years and attempted to AP or at least have prescription easement, A said it was not open and notorious and thus no rights):  A won on open and notorious grounds.

i. notion of open and notorious is that 

1. it is enough that real owner knows that rights are being offended

2. that it is open and obvious enough in how it can be used normally (some things can’t be open and obvious w/n normal notions)

3. Distinction b/w open and obvious use v. open and obvious violation.

i. Improvements and Encroachments

i. Modern tendency is to grant innocent improvers compensation equal to mkt value of improvement or permitting removal.

ii. If removal of encroachment is difficult/expensive for intruder compared to inconvenience it causes landowner, injunctive relief usually denied and damages awarded

iii. Where inconvenience caused by encroachment is trivial, some cts deny all relief

iv. If an encroachment is intentional, most cts issue an injunction requiring removal regardless of balance of convenience and hardships. Intentional encroacher does so at his peril.

Dual Chain/Defective Deed Problem:  two innocent parties, both of whom paid for the prop
j. Howard v Kunto (bad surveying error leads to problem where each person who lives on land really owns land to her west, M gave his deed to K’s house to H in exchange for deed to his own house. Wants to quiet title to K’s house but K claims AP): 

i. Summer use of summer home exhibits continuity of possession.

ii. Only need reas connection b/w successive occupants of prop to establish privity of estate claim necessary to tack time. Thus, privity est here even though deed running b/w parties is defective.

iii. Reason for requiring privity:

1. to protect from the possibility of squatters; those who attempt to steal prop illegally w/o paying previous owner

2. creates market for AP time; selling time but risk b/c b/4 stat of limits ends can be kicked out

3. Had been allowed in past for defective deed cases  (if describes prop) and for lot-line cases (if own part of the prop) w/privity of estate
4. Notice: if keep coming and going, may not notice much.

iv. Reason for allowing tacking (they are both bad people): 

1. If SOL changes every time ownership changes, then prop that changes ownership will never be adverse possessed.

2. Owner should have known that the adverse possessor was on the prop when he went and inspected the prop upon its purchase

v. Reasons for not allowing: The new owner did not have enough time to evict the adverse possessor

vi. Cases where can’t tack time:  1) two APers who don’t talk to each other (one came and when left another came) 2) no voluntary transaction

vii. Tacking and Change in real owners:

1. Buyer has duty to investigate.
2. If find APer, buyer can force seller to get q/t action, demand seller evicts or give permission to stay
viii. Privity of possession:  occupying the same space that the other person possessed, connection between two people, transaction, agreement

ix. General Tacking Rule: The law in general is that exchange of real owners does not stop the clock from running for the purposes of the SOL
k. LE:  this is an exception to the rule

i. A LE prop means that I can own a piece of prop as long as I am alive, but I cannot leave the prop to someone else upon my death.  The prop upon my death is predetermined to go to someone else. Can sell your LE but can only sell the right to use it till estate owner dies.

ii. Should time never run against future owners, people who can't protect themselves? Law has drawn compromise where time may run depending on whether AP shows up b/4 person dies or after.

iii. SOL will always run against someone w/ present interest. After SOL runs, does APer have prop for life for the LE owner or can you AP the fee simple (have it run against the future interest owner?)

1. If the AP begins after the LE is created (and the ownership is divided into a present LE and a conditional remainder in fee simple absolute), time runs only against present interest owner.

2. If AP begins b/4 LE is created, runs against both present and future interest owner.

3. if adverse possessor succeeds during LE owners life, then AP absolute

4. if LE owner dies b/4 adverse possessor succeeds, then AP clock has to begin to run over again

iv. If APer there b/4 owner dies, SOL runs against LE and CR or EI

v. If APer arrives after owner dies, SOL runs against only LE and new SOL for CR and EI.

vi. How can future interest holders protect against successful AP b/4 their interests become possessory? 

1. Doctrine of Waste:  the future interest holder can bring suit against the present interest holder from doing bad things to the land (only in some jxs)

2. What types of remedies could the grandson get?

a. Specific Performance – to demand that the father evict the adverse possessor

b. Money damages

c. The remedies depends upon the jx

vii. Rule:  The law regarding LEs and APs is …

1. If the adverse possessor lived on the land before Altman’s mother died, then the statutory time runs against both Altman and his son.

2. However, if Ben is under 21, time won’t run against him until he turns 21.

3. If the adverse possessor moves in after the mother died, then the time runs only against Altman.  All the adverse possessor gets is the LE in this situation.

5. ADVERSE POSSESSION OF PERSONAL PROP

a. Policy reasons for:
i. Provides incentive: if it is true that evidence of real owner is harder to come by over time, then it gives real owners incentive to bring action while evidence is fresh

1. Irrelevant to real estate b/c recording systems exist. 

2. But this is still true for personal prop b/c we do not generally have recording systems  

b. Policy reasons against:

i. Encourages theft

c. O’Keeffe v Snyder:  

i. Facts: O’s art supposedly stolen shows up in F’s home who sold to another; F says that it has always been in his father’s home who adversely possessed since SOL was 6 yrs; trial ct found for S. SOL had run and title had vested in F by AP, appellate summary judges for O b/c it was not open and notorious b/c was in his home; sup ct says that summary judgment not good b/c need factual trial of open and notorious aspect)

ii. Even if personal prop used openly and notoriously, doesn't give notice to real owners of its whereabouts b/c it’s not readily visible and hard to notice (diamond necklace on person, art in person’s home). P knew her rights were being violated but didn’t know who to sue so doesn’t make sense to have asked you to bring claim any sooner.

iii. Issue: when did P's cause of action accrue? 

iv. Ct applies discovery rule: if you know or reas should have known where prop was (by reas diligence), then time will run against you from that moment you knew or should have known by taking reas steps. Equity. [satisfies open/notorious reqmt]

1. Ct applies this rule b/c of nature of art work which are easily concealed and moved so open and notorious reqmt may not be suff to put original owner on notice of identity of possessor.

2. Replaces open and notorious reqmt in NJ but almost nowhere else 

3. Looks at behavior of owner rather than adverse possessor, but what reas owner should have known depends on behavior of AP so look at both actually.

4. More likely to succeed AP if you steal something valuable b/c more likely that owner will try to recover.

5. Pros:

a. Fulfills purpose of SOL and accords greater protection of innocent owner of personal prop whose goods are lost/stolen.

b. Incentive for APer to be as public as possible and incentive for owners to search/report swiftly so that SOL won’t run.

6. Cons:

a. Shifts burden to og owner to determine what is reas

b. Rule is subject to evidence but evid is hard to come by so will create more litigation and uncertainty and discretion.

v. CT asks for remand b/c wants to know if painting was stolen:

1. If Frank failed as AP, he might have acquired title to painting in diff way, via voidable title.

2. Rule: if someone has voidable title, can transfer good title to purchaser in good faith. 

3. Thieves get void title whereas frauders can get voidable title. Why differentiate? 

a. Don’t' want to encourage thieves. Can protect self from frauders by checking on bad checks to make sure you're dealing w/ creditworthy person.

b. Designed to protect good faith purchaser.

c. Incentive to encourage seller to move swiftly and sue quickly b/4 transferred to good title.

4. UCC/Merchant Rule: If you entrust something you own to someone who deals in such goods and she sells it, the good faith buyer b/comes real owner. Unless from a thief.

5. You leave your prop at your own peril. You can’t get it back but you can sue merchant for value of that good. 

a. Facilitates commerce b/c allows buyers to know that they're getting good title and provides incentives to real owners not to leave it.

6. Disabilities (impairs real owner from protecting his own right)
a. Rule: if real owner has one of these specified disabilities (incarceration, insanity, minor, military), SOL won't start but if no disability on day that AP begins, SOL will run against them even if disability arises later.

i. In addition to SOL, adverse possessor must also satisfy addit'l time:

1. 21 yrs after possessor enters, or

2. 10 yrs after disability comes to an end

3. Whichever is later

b. Overlapping disabilities: only disability that existed when AP begins forestalls time. If disability was that you were a minor, SOL starts running when you turn 18. If you're in prison for life, starts when you die.

i. Most minors will have guardian who has right to bring legal claims on their behalf, who has fiduciary duties toward minor

ii. In some jxs, if the disabled person has a legal guardian, the SOL will begin to run b/c you have someone who could bring suit on your behalf

iii. Policy: 

1. Fairness: Want to be fair to disabled yet be fair to APers by not making him wait too long to settle matters by making AP against someone just as long as you would have to against a normal person. 

iv. Ex: I begin APing on prop owned by 18 yr old in 1900. Can successfully adverse possess in 1921 b/c 21 yrs after entry is the longer time frame.

v. Ex: If you begin APing in 1900 and real owner is serving life term in jail and dies in 1921, you succeed in APing in 1931, 10 yrs after disability comes to an end. 

7. COLOR OF TITLE:  APers who take possession of prop when they have a legal document purporting to show them as the real owner

a. This comes up in good faith and no state of mind jx

b. Most common ex is the dual chain of title.

c. If you can show that your AP is under color of title, you can get advantages in some jxs like:

i. Shortening of the SOL for people who AP under color of title. (jxal)

ii. If you use openly and notoriously any portion of the prop contained in the deed, then you can AP all of it.

8. INTELLECTUAL PROP

a. Central tension of IP: giving monopoly to inventors to encourage business/invention and benefit society v. keeping prices reasonable.  

b. Scope of IP protection: how many kinds of uses of your idea can you protect? Want to create incentives for protection too.

c. INS v AP (AP news-gathering organization sell product of news to newspaper, etc., INS was a competitor at time; rather than hiring its own reporters, INS would wait until AP bulletins were posted and then would copy and sell at much lower cost): 

i. Ct said this kind of copying was unacceptable b/c AP exerted all these resources and INS was trying to reap where it had not sown and steal its ideas; it would put them out of business (distinguished from Chanel b/c no snob appeal w/AP news)

ii. Policy: encourages people to engage in useful activities b/c could collect profits.

d. Cheney Brothers v Doris Silk (dispute between two fabric manufacturers; one mfr would wait until other came out, copy and sell much lower):  ct said these were not patented and not copyrighted and thus copy allowed.

i. Rule: in absence of some recognized right, mans' prop is limited to the chattels which embody his invention.

ii. Rationale: to exclude others from enjoyment of chattel is one thing. To prevent any imitation of it, to set up a monopoly in the plan of its structures, gives author too great a power over others, a power which only Congress can create. 

e. How can Doris Silk and INS come out in opposite direction?

i. In INS, profit came from who got story first. If someone can get your story in matter of minutes so you can't have any competitive advantage, can't recoup your investment at all by increased sales.  Might run news companies out of business and destroy the market for news.

ii. With silk, even if copied, can still make money b/4 competitor starts undercutting you. Also, market is segmented so people who buy knockoffs are people who wouldn't buy the original anyway so you aren't losing that segment of market per se. The two markets may co-exist. 

1. But then again, AP might serve a diff market than INS

2. Channel ex: smell not subject to copyright and thus copying it is allowed. Snob appeal. The brand name appeal or difference in quality may keep people buying even though there are cheaper imitations out on market.

f. Rules about copying varies:

i. depends on type of product

ii. where the product is, etc.

iii. this has been delegated to Congress to determine 

g. Policy reasons for "No Copy" rule: 

i. not all forms of competition are healthy competition 

ii. protects incentive to develop those ideas, esp. when they are costly 

iii. too much copying can destroy an industry (INS v AP story)

iv. broad, across the board copying rule is bad b/c of problems administering and threat of expansion of that principle. Blue shirts( how do you decide it is creative enough to demonstrate that it should be patented?

h. Policy reasons for "Yes Copy" rule:

i. allows innovation: difficult to distinguish copying from improvement; copy and improve.

ii. competition keeps prices down; people are better off b/c get same product at better price as long as it does not put og out of business and we still get product developments(hard compromise to know right balance

iii. encourages fast turnover (need to produce more b/4 they copy)

iv. hard to draw line at what cannot be copied.

i. Outcome when copying is allowed may differ: the extent to which incentives for research are diminished will vary greatly from market to market and depends on a lot of factors (time advantage allows them to recoup profit b/4 other can come out with it, name recognition, inferiority of product, generic brand that is easily copied so you need long protection)

9. PROP RIGHTS AND REMEDIES
a. Basic Rights:  none of these rights are or have been absolute, the law allows compromises of these seemingly owner’s rights to ownership

i. Right to Destroy:

1. Real estate: hard to destroy unless you make it so useless w/pollution that it is inhabitable, but there are pollution laws that limit this

2. Personal Prop: generally have right to destroy but there are some legal limitations.  

a. historic landmark designation (usually not a taking)

b. art: e.g, CA, does not allow to destroy recognized art  

c. during wartime

d. money, can’t burn; are you the owner of cash? Yes and no.

ii. Right to Sell or Give: Limitations

1. can’t sell blood, babies, organs.

2. Andrus v Allard: ban on selling eagle feathers, did not say only new ones b/c could not tell difference. Taking?

3. price limitations on selling a good (not ban but regulation, and thus an interference of owner to sell at what she chooses); e.g., rent control, minimum wage law

iii. Right to Use v Exclude

1. Use: must balance w/other people’s rights while right to exclude is absolute

2. Exclude: right is absolute (trespass, a SL tort regardless of whether there’s damage)

b. The Rights to Use and Quiet Enjoyment:  NUISANCE LAW
i. Problem b/w neighbors usually governed by nuisance law, the default. Or covenant and zoning laws.

ii. Private nuisance: unintentional or intentional but always unreas interference w/ use and enjoyment of land.

iii. Nuisance per se (at law): absolute nuisance. Unacceptable anywhere.

iv. Nuisance per accidens (in fact): becomes nuisance by reason of their location, or manner of construction, maintenance, operation. By location, but acceptable.

v. Public nuisance: act that interferes w/ general community interests or comfort of public at large. 

vi. Nuisance defined: substantial non-trespassory invasion of another's interest in the use and enjoyment of land that is intentional and unreas.

vii. Duties:

1. lateral support
2. sub-adjacent support 
3. water laws: can’t divert water to/away from neighbors

c. Morgan v High Penn Oil:  

i. Facts: oil refinery emitting nauseating gases invading P's enjoyment of land.

ii. Probably used threshold test: Smells are obviously annoying to people so it’s a nuisance.

iii. Rule:  A substantial non-trespassory invasion that interferes with the use and enjoyment in land   

1. SUBSTANTIAL:  harm must not be trivial.  

2. NON-TRESPASSORY:  trespass v. nuisance:

a. Physical presence w/out permission is trespass

b. The law seems to distinguish between the two based on the size of the particles; if it is small enough it is nuisance, otherwise it is trespass; but this varies among jxs and is not uniform

3. INVASION:  traditionally, something has to come on your prop (lights, noise going on your prop) (blocking the sun is not clear)  

a. cts are expanding the definition from invasion of land to invasion of prop rights (like ugly garbage next door which effects value of your prop)

b. **harm has to be harm to your prop rights, you as a landowner, not harm to you as a person.

4. INTENTIONAL V UNINTENTIONAL:  

a. intentional:  done w/ actual or reas knowledge of harm (covers most nuisances) varies by jx but are all variations of Reasonableness doctrine: the activity has to be reas given the location, has to be reasonably foreseeable that it will likely harm.

b. old reasness doctrine (a threshold test):  once you do a certain amount of harm to your neighbor, that harm is unreas and you are committing a nuisance. No inquiry into costs and benefits, gravity of harm is all that matters

c. majority reasness doctrine (Restatement Rule):  depends on whether the gravity of the harm outweighs the utility of the actor’s conduct; list of considerations used to determine this (social value of conduct, suitability to locality, impracticability of D preventing the harm), very much like Hand Formula 

d. unintentional:  harms you had no reason to foresee would occur; only actionable if you are conducting the activity negligently, recklessly or you are engaged in ultrahazardous activity  

iv. Nuisance is an intentional tort (like trespass); so why should there be a balancing test for intentional tort instead of typical strict liability in order to deter?

1. Nuisances might produce good so don’t want to make it automatically unlawful  

2. Someone’s prop rights are getting infringed. 2 competing interests, so balancing test used to determine who should have to compromise. 

3. Ct’s balancing test allowing nuisance to continue if utility of conduct outweighs gravity of harm circumvents some negotiation problems (where nuisances effect lg # of people and holdout,freerider problems might cause shutdown)

v. Balancing test v. Bright Line Rule [threshold test making you liable for any subst harm] Strict liability

1. Balancing test more expensive and should only resort to it if we are worried that brightline rule may get lots of cases wrong and prevent solutions b/c of high transaction costs.

2. A bright-line rule would be a cheap way of fixing mistakes b/c people who knew about it ahead of time could work around it if they chose.

3. In the vast majority of nuisance cases, we don’t think there is a wrongdoer. One innocent party is going to have to compromise.

4. Usually stakes in nuisance suit are high b/c lots of other people are affected (besides the 2 parties). Employees, many “victims”, lots of social consequences.

5. Worried that simple negotiations and market won’t lead to the more important use.  

vi. Restatement: depends on what remedy you're seeking:

1. Intentional invasion is “unreas” for purposes of nuisance law if:

a. The gravity of harm caused outweighs the utility of actor’s conduct

b. Or if the harm caused by conduct is serious and financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible (threshold level test of liability) 

2. If injunction (shutting down factory), have to meet balancing test [more harm than good is being done]

3. If damages, move in direction of threshold test. [just show some harm is being done and that paying damages will not make them cease activity]

d. Boomer case:

i. Holding: ct should not try to seek promotion of public welfare via private litigation.

ii. Denied injunction b/c of the large disparity in economic conseqs of nuisance and injunction. Felt that awarding permanent damages (compensation in advance for all potential future harms) instead would spur research to minimize nuisance and compensate Ps. Shutting down would be bad.

iii. Uses threshold test to determine whether nuisance and balancing for what remedies.

iv. Speculative b/c tech might improve, Ds might go out of business, harm might be less or more than you expected. Must disclose this to new purchasers. 

v. Dissent saw danger in allowing injunctions to b/come inoperate upon payment of permanent damages b/c it would license and continuing wrong.

10. REMEDIES in Nuisance Cases:

a. Nuisance case: injunction(balancing test & damages(liability rule  

b. 3 kinds of remedies (Calabresi: 3 ways to protect legal rights):

i. prop rule: injunctive relief b/c one is not allowed to violate your rights w/o your consent; you’re entitled to set price for someone breaking that right (permission to stay on land) via negotiation. 

ii. liability rule: entitled to violate (even w/o permission) as long as you pay. Rights to forced sale at judge-set price. Mitigates concern over transaction costs. Although you are protecting the P, you are simultaneously allowing D to violate P’s right at price set by court.

iii. inalienability rule:  a right that the law will not allow anyone to violate even w/one’s permission. 

	
	P wins
	D wins

	Prop Rule
	Injunction; P gets to enjoy right to quiet or D can pay them to continue  
	No Remedy; case dismissed; D can continue nuisance freely or P can pay them to stop. 

	Liability Rule
	Money Damages: want D’s activity to continue but since there’s harm, you deserve compensation; cts usually give compensation for past harm but sometimes give permanent damages. D can either voluntarily stop or pay the damages
	Paid Injunction; D is entitled to continue nuisance but P can pay them to stop. Ct may want behavior to stop but w/ compensation for equity purposes. P can either pay or live w/ it. Problems: potential future Ps, holdout, freeriders.


c.  Choose right remedies depending on these 3 issues:

i. goal to make sure socially beneficial activity continues

ii. equitable result, someone that deserves to be compensated is compensated

iii. defeating transaction costs; if transaction costs, type of remedy used makes it more or less efficient.

d. Coase Theory:  in the absence of transaction costs, the legal rule should not matter with regards to prop use b/c we should get the exact same prop use. Which remedy is best? 

i. Ex of how Coase works under prop and liability rules: Doesn’t matter which rule judges pick b/c factory will continue to pollute though distribution costs will differ. 

1. case one:  P's harm = $1million, D's cost to prevent= $3 million:  better for D to continue

2. case two:  P loss equals $10million, and D cost of stopping pollution = $3million:  better for D to stop

ii. Case one:  

1. Prop: Dismissal/no remedy(P will only be willing to pay 1M to get them to stop and D will take no less than 3M. Pollution continues. (only totally safe remedy)

2. Prop: Injunction( future negotiations will likely take place where factory will offer P between $1 and $3M

3. Liab: Paid injunction( judges will set it at amount it would harm D to give you your remedy (3M) and since it exceeds P's suffering of 1M loss, will choose not to pay and pollution will continue. If ct offers P this and they don’t pay, assume it wasn’t worth it OR may have underestimated the harm.

4. liab: Permanent damages ( if judges give D choice to pay P 1M or shut down and D has no transaction costs, they will pay 1M to keep polluting. Efficient b/c don’t need post-verdict bargain to continue polluting (efficient) but if D doesn’t have the $, may have to collect from lg group.

iii. Case two:  

1. Prop: Injunction( P will not sell their right for any less than $10 million, but D will not pay no more than $3 so injunction sticks. Ds may use the $3 to install scrubbers (only totally safe remedy)

2. Dismissal( homeowners will likely pay factory less than 10 but more than 3 and settlement likely occur so scrubbers installed for $3M.

3. Liab: if ct orders D to pay $10million in damages, it will not be worth it for factory to continue and thus will install scrubbers; but if orders P to pay $3 million for paid injunction, it will be worth it for P to pay to stop, so scrubbers installed. 

e. Why is Coase’s theory so brilliant?  

i. it tells us what matters, given that legal rule doesn’t matter in absence of transaction costs, it might be best to find legal rule that is best w/transaction costs

ii. ex: ct orders injunction to shut down, factory will go to each homeowner in order to settle so as to continue but transaction costs may prevent us from getting to result that Coase predicts.

iii. Also, may still encounter t/c with liability rule thus leading to bad outcome when damages are inaccurately assessed. D may not be able to collect from employees, but may persuade ct that damages will cause shutdown so judge might dismiss.

iv. If P cannot show that D is doing more harm than good, can still get $ damages if it will not shut down the company.

v. Thus, award prop rule to the person who should get it when you know which case you’re in. If you think factory should shut down, then award injunction. If you want continued pollution and economic efficiency, award dismissal. Don't bet on proper negotiations getting the outcome you think is right b/c factory may shut down even if you don't want it to. Make sure you know which case you're in. One or two.

vi. When to use liability rule:  

1. If you don't know which case you're in. 

2. Even if parties lie about it, you'll still get right outcome b/c liability rules will force them to pay to keep factory open.

3. Allows you to pursue equitable consideration in addition to efficiency consideration. Prop rule gives people windfalls and may sacrifice innocent P’s interest for efficiency sake and lead to inefficiency.

4. Liability rules gives D choice to either pay damages to continue or shut down—D may not have money to pay but risk of inefficient outcome or shutting down is not as great as w/ injunction b/c won’t have to deal w/ holdout problems.

vii. When to use prop rule:

1. If you know exactly how much P will be harmed and how much cost to prevent to D, then prop rule produces the outcome that would have occurred anyway.

2. Justice based concern, outcome-based concern, worried about whether there will be negotiations afterwards if I do make mistake about outcome.

3. If you are thinking of prop rule, might be particularly worried about making mistake b/c you think it’s unlikely there will be negotiations afterwards. 

viii. Miscalculation of damages:

1. if damages assessed accurately, it will produce two efficient outcomes (1) protect innocent P (b/c will be compensated) (2) encourage efficient land use

2. Ds have incentive to understate harm (Ps overstate)

3. In case 1, accurately assessed damages leads to efficient outcome but if overestimate, then still okay but if overestimate to degree that negotiation can’t be made, an inefficient outcome may result.

4. In case 2, overestimation will be wrong outcome b/c Ps will be undercompensated and pollution continues.

5. Even if you assess correctly, you may still have problems connecting the money and transaction costs involved.

ix. if Coase is right that will come to same outcome, maybe we should stop looking at outcome?

1. diff permutations depend on differing economic wealth of parties, why not pursue a remedy that gets to the best justice of a case?

x. Transaction Costs:

1. If none, any remedy is ok

2. If substantial transaction costs, choose prop rule that will allow proper outcome (injunction when Ps win balancing test)

xi. There is still distributional problem to efficiency so liability rules offer compromise where if you have rational D who can pay, no reason why they won’t pay damages to continue.

xii. Where do we draw line as to which remedy is best?

1. Easy case: person who should end up w/ award is innocent party. If 20-yr prop owner v. unproductive, easily movable factory, easily award injunction.

2. Common case: productive use v. sympathetic use

3. Factors to consider: who there first, utility, tech advances, equities (real harm?), efficient outcome, negotiation problems, #s, etc. Ct can figure out relative confidence and importance of goals.

11.  RIGHT TO EXCLUDE
a. Why is right to exclude diff from right to pollute?

i. Economic account: since right to exclude is transaction b/w small number of people, don't need liability rules to mitigate concern over transaction costs. Easier for potential trespassers to find you at convenient time than for you to identify all future trespassers and negotiate w/ them individually.

1. Some activities can't exist unless there is right to exclude like Disneyland.

ii. Dignitary account: central issues of power and influence in society. Abortion clinics prohibiting protest w/n their prop lines, Constitutional issues arise.

b. Why don't we have strict prop rule protecting landowners?

i. Would be efficient since we wouldn't have to worry about judges making errors w/ balancing test, leaving negotiations up to parties and market to fix errors.

ii. Would be bad in emergency situations where injunctions wouldn't work b/c trespasser involuntarily trespassed (car swerving onto your prop) and discrimination (free speech)

c. Exceptions to trespass

a. based on political and practical importance

1) practical b/c prop rights have money making revenues at stake

2) political b/c may effect balances of power/interests; e.g., labor v management or abortion protesters outside clinic; race discrimination law by and large measured by right to exclude, not just race discrimination law but LL-tenants law based on marital status, sexual orientation

d. Pruneyard v Robins (mall w/protestors not related to mall):  cites following cases:

i. Marsh v Alabama 1946:  since corporation provided govt functions, they were under state action and thus subject to BoRs.

1. Ct found that trespass allowed b/c:

a. trespassers reason is important (dealing w/her Constitutional right to exercise her religion)

b. alternative means of pursuing that particular goal is practically non-existent

c. private prop owners reason of excluding seem trivial or malicious 

d. there were better ways for the owner to deal with the trespasser than arresting her

2. Extent of federal constitutional right to trespass is you can in company-owned town if you have good reasons and no where else to do it. 

ii. Food Employees v Logan Valley 1968:  (picketing in front of store b/c had grievance w/store in mall, moved to parking lot):  

1. store was most effective place to access target audience and exercise speech rights.

2. P’s financial interest weren’t as strong even though reasons weren’t trivial/malicious.

(ct begins to establish greater trespass right

iii. Lloyd v Tanner 1972:  (shopping center Viet Nam war protest):  distinguishes this case b/c subject of protest was unrelated to shopping center so can go to park to reach audience (if goal was to reach AN audience, don’t necessarily need private prop for that end)

(retracted Logan Valley’s right to trespass

iv. Hudgens v NLRB 1976:  overrules Logan Valley, USSC says that even when protest is about the location, no reason to trespass just for free speech. Only allowed in Marsh circ.

1. Ct was driven by issue of positive and negative rights. Negative liberties are restraints on state activities and positive are duties that states have to provide things. Ct worried about transforming NL to PL.

2. (reversed right to trespass

v. Issue: whether state constitutional provisions which permit people to exercise free speech and petition rights on private prop to which public is invited, violate the shopping ctr owner's prop rights under 5th and 14th.

vi. Facts: Pruneyard had policy not to permit any tenant/visitor to engage in publicly expressive activity not directly related to commercial purposes.

vii. Analysis: keeping people out of mall is essentially way of protecting prop rights. Protesters drive customers away.

viii. Rule: Marsh case allows small exception for company town that has hardly been expanded. States are free to create a right to trespass on private prop passed on state law grounds and public policy (using CA law to say state law allows expansive view of freedom of speech)  

ix. Policy questions:

1. Good to create right to trespass so free speech could serve its purpose by reaching the right audience. If want signatures, have to get people out of their cars so mall is ideal locale to do it.

2. Bad b/c: harms retailers, limits state tax based from sales tax and consumerism.

x. Rationale: decision doesn't amount to "taking" w/n meaning of 5th amdt b/c your rights are not exclusive (prop was already open to public), didn't result in immense financial loss, and shopping ctrs don't have indiv private rights, value or use of prop was not unreas impaired, and view of owners are not implicated by petitions that are passed out. 

xi. You are in a state trying to regulate this, what would matter?

a. reason for access and exclusion  

xii. Why should use of mall not be same as magazine and TV where have to pay for?   

1. Argument: existence of malls partly led to deterioration of stores on streets which partly led to lack of people on the streets available to witness protest. Since it’s partly your fault, you should be held liable.

2. Counter-argument: if we need forum for free speech, it should be responsibility of govt to fund and also, possibility of liability may force owners to get more insurance and security guards which is not fair

3. Argument:  having to pay for acess effectively disenfranchises certain groups that cannot afford to pay and freedom of speech is egalitarian idea.

e. State v  Shack:

i. Holding: no right to exclude b/c medical/legal rights are important. Ct used balancing test to determine there was right to trespass in this case.

ii. Rationale:

1. believe that person cannot be made to give up inalienable rights  

2. application of trespass statute would defeat purpose of fed statutes which are designed to aid migrant farm workers

3. Man's rights in real prop is not absolute but relative. One should use his prop so as not to injure rights of others.  

4. Contractual relationship: when owner allowed farm workers to come on to land, must have been assumed to agree w/ them that they should continue to see doctors, lawyers, whatever normal people do, NOT that they were agreeing to some ridiculous ownership of their lives.

iii. Balancing test: public interest in giving workers access to lawyers and free speech interest against exploitative motives of owner.  

iv. Ct offers in dicta two other rights:

1. Workers can receive visitors of their choice for social purposes: charities, press. 

2. people selling goods or services probably don’t have access unless reason to exclude is to force workers to buy from owner for higher price.  

f. Bell v Maryland (14th amendment case but this was privacy, sit-in at restaurant, blacks arrested and sued state for arresting someone based on racial trespassing; ct remanded it back b/c they had never dealt w/the issue; now, statutes prevent private discrimination)

i. Issue: whether person's personal prejudices may dictate the way in which he uses his prop and enlist the aid of State to enforce those prejudices. 

ii. Rationale: 

1. affirming these judgments were remit blacks to second-tier citizenship status

2. 14th amdt: protection against oppression

3. prop involved was public prop, not man's home

4. won't affect business b/c all others will be subject to same rule

5. interstate travel: access important b/c right to travel is C right

iii. Free mkt solution:

1. Bell: we should give up anti-discrimination laws b/c if we desegregate the city, whites flee to suburbs. We should have discrimination tax instead. People don't want to be w/ people they don't like, so if they want to segregate, just make them pay tax. Distinction b/w liability and prop rules.

iv. Using state's power to effect discriminatory practice is illegal.

v. Shelly v Kramer  (b/4 bell) (all white neighborhood that had covenants that said could only sell to whites): ct made discriminatory K unenforceable.

vi. Policy:

1. For restaurant owner, it was about finances: worried about losing business due to presence of blacks. This was insuff motive for exclusion, not enough to condone disc.

2. Freedom of nonassociation: If restaurant owner really hated blacks and wanted to keep out, then Douglas more inclined to allow discrimination.   

vii. Background:

1. B/4 another similar case could arise in another state, congress passed 1964 civil rights act that prohibited discrimination of any kind in any case

2. Cts have banned private discrimination as long as clubs are big enough (like have restaurants, etc., b/c they are more public like), but if they are small enough, cts have been willing to condone private discriminations

a. Ex: MA is authorizing gender discrimination in health clubs over earlier rulings that it is discriminatory b/c of comfort reasons and different gender needs wrt machines. 
12. TRANSFERRING REAL ESTATE

a. Historically based and often came about by accident

b. Present/Possessory Interest in Prop:  you're entitled to possession of the land NOW (6 kinds)

c. Future Interests: ownership of land that you are not currently in possession of.  
d. Definitions:

i. Heirs: persons who survive decedent, not named in will, but will inherit if you die intestate. Don't have heirs until you die b/c don't know who'll survive you until you die. 

1. Surviving spouse is designated intestate successor of some share in decdent's land in most states

ii. Issue: descendants like children and grandchildren, etc

iii. Ancestors: parents (who takes as heirs of no descendants)

iv. Collaterals: all persons related by blood to decedent who are neither decedents nor ancestors.

e. PRESENT INTEREST/POSSESSORY INTEREST:  6 types;

i. FEE SIMPLE ABSOLUTE:  outright ownership of prop; the greatest interest you can own in real estate; absolute right that you can sell, give, transfer, etc.; no restrictions on use

1. fee:  land ownership, real estate, interest in land

2. simple:  potentially infinite duration, there is no point certain in which this ownership terminates

3. absolute:  no one else has a future interest associated w/this prop that could cut off ownership

a. LEs and leases are not simple b/c ends when person dies and K is up.

b. Leave $ to USC so long as prop is reqd course, otherwise to my son. FS b/c could go on forever but ownership may terminate so not absolute.

ii. **If grant doesn't mention any future interest, goes back to grantor by default. If grantor is dead, then to heirs if there's no will.

iii. how to create and/or transfer:

1. common law formula:  “To_____ and his heirs”:  

2. modern way: don’t have to use this formula but simply write “I give this prop to _____”, or “This is a fee simple to_____”:   

iv. FEE TAIL:  a form of ownership used by people who wanted to keep prop in their family, prevent from selling; not used much anymore, had been abolished in almost all jxs

1. leave to children for their lives and upon their deaths, to their children for their lives.  

2. Complexities:

a. number of people who own real estate expands much over time so that it is unmanageable and difficult to find consensus between those multiple owners

b. Inalienable: couldn't transfer prop to someone who really wants to use it for good purpose, thus preventing beneficial bargains.  

c. lead to defrauding creditors b/c not easy to detect; e.g., if own prop on fee tail and try to get loan w/land as collateral, creditors can not foreclose and are frauded.

3. language used to create:  “To Bob and the heirs of his body."

v. Defeasible Interest:  a grant of prop w/some conditions on the user or future transfer by the owner

1. To B so long as alcohol is never sold there.

2. Unless otherwise specified, automatically reverts to og grantor if condition is breached or estate comes to end. If dead, goes to persons named in wills or heirs.

3. This future (defeasible) interest is thus owned by og grantor and can be sold/given/left for another.  

4. **If Bob breaks condition, grantor is entitled to it back but if he doesn't try, Bob can become an adverse possessor of the prop. Exam question!

5. Defining feature: w/ defeasible interest, prop just reverts to grantor in case of breach. If want damages or injunction, write it as a covenant (promise) which has promise-like language, not conditional language.

6. Two Kinds of Defeasible Interests: 

a. Fee simple determinable

b. Fee simple subject to conditions subsequent

vi. FEE SIMPLE DETERMINABLE (FSD)

1. Drafted using temporal language: "I give you this prop until you get married, while you remain unmarried, so long as you don't marry, during.”

2. Leads to immediate and automatic loss of ownership if violation occurs; ownership immediately transferred to og grantor and SOL begins to run at this point for AP purposes

3. POSSIBILITY OF REVERTER: get back right away. (In some states this is sellable) Not subject to RAP.

4. When present interest and future interest come into hands of single party, it becomes fee simple absolute.  If heir gets FSD and possibility of reverter both, he has land until he breaks condition, and if he breaks, he can take land away from himself.

5. CA has abolished FSD and if you try to create one, it just gets treated as FSSCS

vii. FEE SIMPLE SUBJECT TO CONDITION SUBSEQUENT:  (FSSCS)

1. Expressed by using conditional language: "On condition that", "if."

2. Breaking the condition does not automatically revert ownership but gives the grantor the right to demand prop back(RIGHT TO ENTRY (in some states, this is not sellable) Not subject to RAP, can go on forever but cts may limit.

a. If conveyance doesn’t have reentry clause, modern cts will treat as cov ($ damages)

3. Mention right to retake to prevent ambiguity.

· AP time runs depending on jx; some say time starts at demand, others say at breach.  

· Demand time frame differs by jx but must be reas amt of time. 

4. Cts favor FSSCS but reqs occurrence of terminating event to be clearly est

viii. Policy Limitations/Considerations:

1. Illegal: conditions that req illegal acts can't be enforced

2. Marriage restrictions: are common in grants but often struck down in violation of the public policy favoring marriage. But if viewed as "providing for until" and not "deterring" marriage, cts would uphold them. ("unless"=deterring, "until"=providing until)

3. Policy favoring alienability:  these defeasible interests can inhibit the free transfer of prop and prevents land from being used productively.

a. "Never to be sold" condition is always struck down

b. Ban on sales may be limited to a generation

4. Use restrictions: there is possibility of land being sold but if limits use for eternity, will strike down unless there are environmental considerationsl

5. **If struck down as violation of public policy, ct may rewrite grant as to best effectuate goal w/o the violation or nullify the grant.

ix. LE:  own prop for your life, can sell interest, have no control over what happens to it your death. 

1. LE tenant can’t convey any estate greater than the one he holds. 

2. Can sell or buy or give away LEs. Can stack them on top of each other.

3. LE determinable: I leave my house to Ben for life so long as he doesn't get married for the next 10 years. 

4. Future interests of LE: If you create LE and don't say anything, you get reversionary interest. If you give it to grantee, "to B for life, and then to C", C gets a remainder.

5. Tradit'ly, married woman got dower which entitled her to LE and 1/3 real estate owned by husband. Risky to purchase real estate from married man unless you get consent from wife, even now.

x. Doctrine of Waste: regards duties of present interest holders towards future interest holders to not engage in uses of prop that interfere w/ maximization of its value. Creates weak fiduciary duty to limit wasteful activity and undue consumption.

1. Affirmative waste: act which subst reduces value of prop

2. Permissive waste: negligent failure to take reas care of prop.

xi. TERM OF YEARS:  like LE but for number of specified years; To A for 10 years; a lease.

1. Future interests are same as with LE.
             Present
               Future interest in Grantor         Future interest in Grantee

	FSA
	Possibility of reverter
	Remainder or executory interest (must determine)

	FSD
	Right of entry
	Same

	LE
	Reversion
	Same

	Term of Years
	Reversion
	Same


xii. Mahrenholz v County Board of School Trustees:
1. Policy against transfer/sale of interests:

a. If possibility of reverter is transferable, might be hard to find owner of it

b. Banning saleability would make it easier to track down owner and buy prop from them

2. Current status is that both future interests are sellable.

3. P wins if this is FSD, but D wins if it is FSSCS. 

f. FUTURE INTERESTS: presently existing interest that may become possessory (in grantee(vested and contingent remainders, executory interests and in grantor(reversion, possibility of reverter, right of entry)
i. REMAINDER (future interest which can become possessory only upon expiration or prior possessory interest created by the same instrument):  3 requirements:

1. must be interest in 3rd party:  To B for life, then to S.
2. must become possessory immediately after prior interest ends (otherwise, executory interest). No mandated gap b/w end of prior interest and start of future interest.

a. to A for life, then 1 yr after A dies, to B(no

b. to A for life, then if B is 25 when A dies, to B(yes (contingent remainder)

3. Does not (divest) unnaturally end the prior vested interest

a. Divest: cut short unnaturally by defeasible event, breaching of condition. 

b. Ending naturally: LEs, term of years since death and passage of time are natural  

c. Vested: 

i. Interest retained by grantor

ii. Any present interest

iii. Any vested remainder

4. Typical cases

a. Present interest is LE(remainder

b. Presennt interest is defeasible(executory

c. Present interest(contingent remainder(contingent remainder

d. Present interest(vested remainder(executory

ii. VESTED REMAINDER (2 conditions) transferable intervivos

1. Must belong to an identifiable (living and specified) person. 

a. No chance they will turn out to be diff person.
b. To B for life, then to S's first born child": vested if she has child already. Contingent if doesn't.
c. To B for life, then to his wife." Maybe he'll get remarried.
d. Groups: if one member of group is identified, that's suff to make it vested.
i. To B for life, then to all B's sons: identifiable as long as has one son born
2. NOT subject to condition precedent:

a. Conditions: some defeasing event on 3rd party interest.
b. Conditions Subsequent: granting language precedes conditional language. 
c. Conditions precedent: conditional language precedes granting language. (an express condition attached to the remainder) 
i. "To B for life, and then so long as alcohol is never sold to S, otherwise to A."  

d. When conditioning language follows immediately w/ punctuation after granting language, most cts find condition precedent 

e. If granting language is in same clause as conditional and not set off by commas, cts treat as condition precedent even though granting language comes b/4 conditional language.

iii. EXECUTORY:   

1. Springing:  if an interest in a grantee and there’s a mandatory gap in time b/4 becoming possessory (b/4 creation of interest and it becoming possessory)

a. if there is a mandatory gap and isn't specified to whom prop goes to, it goes back to grantor in the meantime, then back to grantee.

2. Shifting:  any interest that divests a prior vested interest in grantee; any interest in a grantee that follows a vested defeasible interest

iv. Why does it matter what name to give these things?

1. Historical reason: vested remainders were transferable so better b/c you could sell it. You can sell vested and contingent both now

2. Rule Against Perpetuities: vested remainders are not governed by RAP while exec interest and contingent are.

3. Acceleration in possession: vested remainders accelerate

4. Destructibility of contingent remainders: if your interest has not vested b/4 prior interest has ended, you lose it completely.

a. Ex: To B for life, and if she lives to 21, to S for life, otherwise to A. B dies when S is 16.

i. S and A both had contingent remainder. Condition precedent to A's contingent remainder is Sue not living to 21 and since S is yet only 16, S can't take possession and neither can A. So both interests are destroyed.

b. This doctrine has been discarded in many jx but not all. Where abolished, can either:

i. accelerate into possession both vested and contingent. If B dies b/4 S turns 21, just takes it and waits to see if she turns 21, or

ii. if vested, then accelerate. If contingent, instead of destroying, award prop to grantor until we find out if S lives to 21, then give to S. If not, give to A. 

v. Ways for grants to become invalid: Violates RAP, violates rule of undue restraints on alienation, reqs an illegal act, violates public policies
vi. Undue restraints on alienation: grant says never to be sold or given away is invalid, says not to be sold during Sue’s lifetime (almost always upheld b/c legit to constrain sale for one lifetime). Occasionally use restrictions are struck down if they are too limiting on prop. To B, so long as only used as repair shop for covered wagons would be struck down b/c hardly likely that you could find a buyer.
vii. Exs:

1. To B for life, then so long as alcohol is not sold to S, otherwise to A.

a. S has contingent remainder [there is condition precedent b/c condit'l language precedes granting and there is no punctuation]

b. A has contingent remainder [S's interest is brought to unnatural end but is contingent. Since the prior interest is not vested, A won't be unnaturally ending prior vested interest. "So long as" (S's restriction) is condition precedent to A taking possession]

2. To B for life, then to whoever is president of the US when B dies for life, and then to S.

a. B has present interest.

b. Whoever is president after he dies has contingent remainder b/c person is unidentified.

c. S has vested remainder b/c S can take remainder upon death of that president and is identified person not subject to condition precedent.

d. Common pattern: present interest (contingent remainder ( another remainder

3. To B for life, and then to S. But if alcohol is ever sold, then to A.

a. S has vested remainder. She can take possession after B dies naturally

b. A has executory interest b/c only way for A to take possession is for defeasing event to occur, and S has vested remainder. Thus A can only take possession by unnatural end of prior vested interest.

4. To B for life, then if J has graduate from law school, to J, otherwise to A.

a. J has contingent remainder b/c can become possessory immediately after prior interest and is identified person but there is condition precedent.

b. A has contingent remainder b/c J isn't prior vested interest (contingent rather). Opposite condition on J is actually condition on A. A can become possessory as soon as B dies if J has not yet graduate law school. A's remainder is subject to opposite condition imposed on J, and that condition is expressed implicitly prior to granting language to A, so is contingent.
5. To A for life, then if B is 25 when A dies to B, otherwise to 

a. B has a contingent remainder, C has a contingent remainder, although it is contingent on A dying, B does not have a vested interest and so it is a remainder

6. To A for life, then to B. But if B is under 25 when A dies, then to C.

a. in order for C to take possession, a prior vested interest (B’s vested remainder) must be divested and thus, C has an excutory interest

7. To A for life, then to B and her heirs, but if B does not survive A, then to C and her heirs:  B dying b/4 A is condition, but comes b/4 granting language and is thus condition remainder.
8. To my son for life, then to his children and heirs.  Child B and C born. B dies leaving husband D and child E. A dies survived by all, but B, who owns? D and C get.
9. Three party cases when no defeasible interests:

a. To A for life, then to B for life, then to C:  A has a present interest that is a LE, B has a vested remainder, and C has a vested remainder

b. To A for life, then to whoever is Dean for life, then to B:  A LE, Dean is contingent remainder, B is a vested remainder
viii. Notes:

1. At common law, possibility of reverter and right of entry descended to heirs upon death of interest owner. But neither was trasnferable in his lifetime b/c it was not "thing" you could transfer but there mere "possibility of becoming an estate."

2. In most states, they are transferable inter vivos.
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13. Trusts:  

a. is a mechanism to control prop after you die, to accomplish your purposes for your prop, or your loved one. Hard to anticipate all the contingencies so have trustee who is authorized to address the issues that align w/ your needs and carry out your goals. 

i. Trustees: you transfer your prop in fee simple absolute to them and they own everything you own and owe fiduciary duties to others.

ii. They just have to maximize value for all these parties in the future and negotiate w/ others. Can sell prop, put cash in trust.

b. 3 big problems w/ wills and how trusts address them:

i. problem of marketability:  in so far as you allow prop owners to control their prop way after their deaths, prop gets tied up to the point that it may not be used efficiently, or hard to sell

1. trustee can have power to sell prop and add cash to distribute; still can control behavior

ii. changed circmight make things difficult:  changed circs are hard to anticipate b/4 one dies; actual intent may not be able to be carried out if leave strict will w/contingency that did not think out well (e.g., wife has heart attack after you die, she needs money, but can’t sell land)

1. in trust, can say will leave to wife in trust, unless unreas to live in, this allows trustee to determine if it is unreas; grantor can leave vague rules

iii. must be definitive and thus, don’t allow discretion:  must be definitive in rules being set out; so if want something more discretionary, can not do it (e.g., to my wife for life, then to my child who needs it the most(can’t do it)

1. leaves discretion to trustee to determine

iv. Another benefit of trusts over LE: when create LE, there is always a tension between person who has LE and person w/future interest as remainder; conflict of interests. 

1. Doctrine of waste deals with this: remainder holder can bring suit for damages/injunction to make sure prop is maintained but this is more expensive than is worth.

2. By putting prop in trusts, trustee has fiduciary duty to make sure prop is used in good way for present and future owners, so obviates need to go to ct every time.

3. Breach of Fiduciary Duty:  beneficiary can bring lawsuit against trustee if he believes fiduciary is acting self-interestedly or is favoring one beneficiary over another

c. Spendthrift trusts:  

i. Definition:  a trust in which person is entitled to monthly payment from trustee. Prevents enforcement of debt against beneficiary by creditor by ordering trustee not to pay out to anyone other than beneficiary ever.  

ii. Creditors can’t take b/c you don’t own it—are often defrauded but can prevent if make rule that such trusts must be recorded
iii. Reasons for spendthrift trust:

1. distrust, prevent overspending

2. prevent your money from being spent on person’s debt

14. MARKETABILITY:  when a future interest is created, it is more difficult to convey that prop in absence of trusts

a. Trust creates problem of marketability b/c trustee maintains alienation of trust so cts put an end to this w/ some rules:

b. Rule of Shelly’s Case
i. Designed to prevent people from tying up prop by giving it to heirs(ties up prop b/c can’t bargain b/c don’t know who heirs are till person dies. (ex: To A for life, then to A’s heirs)

ii. It nullifies the grant to A’s heirs and creates a fee simple in A by the doctrine of merger where the LE merges into the fee simple.

iii. This way, don’t have to wait for A’s death b/c A has control of entire fee simple.

iv. Wasn’t effective so abolished in most states:

1. if wanted to create a LE in A and a remainder in A’s heirs, one could still do it in separate documents by maintaining a reversion by conveyer and conveying that to heirs (use two docs, one grants LE to A and other grants O’s reversionary interest to A’s heirs)

2. or a term estate would do the trick (To A for 50 years then to A’s heirs)

3. or could say to A for life, then to A’s children; this creates less inalienability b/c easier to identify children than heirs, but still difficult to identify all children until he dies

c. Doctrine of Worthier Title
i. Prohibits the creation in a lifetime grant, a remainder or an executory interest in the grantors own heirs. Doesn’t apply to wills.

ii. Latter part of grant is canceled and reversionary right is created

1. ex:  If Scott grants:  To Bob for life, then to Scott’s heirs

iii. Such a grant ties up land b/c remainders are hard to identify. Can’t know who heirs are (to take possession) till person dies.

iv. Ineffective b/c can draft around by saying to Bob for life, then to my children (b/c didn’t name then his heirs):  We still have the same problems as b/4 b/c we don’t know who all children are until he dies

d. Destructibility of Contingent Remainders  
i. Still exists in most states. In states that have abolished rule, B takes possession immediately while in other jxs, it goes back to grantor till we see if he turns 21.

ii. waiting to meet contingency ties up prop 

iii. Thus, if the contingency to a contingent remainder remains in place at the end of the prior interest, then the contingent remainder is destroyed:  present interest maintained and grantor retains reversionary interest and certainty is created.

iv. ex:  To A for life, then if B lives to be 21, to B:  a condition precedent exists (live to be 21), the contingency is met if B dies b/4 21(contingency dies b/c he didn’t met it) or reaches 21 b/4 A dies, contingency no longer contingency; if contingency remains in place (B not 21) at A’s death; B’s interest is then abolished and can not take possession, even if becomes 21 later

v. this is goofy law for 2 reasons:

1. what if it says To A for life, then to B so long as no alcohol sold there; this is allowed, even though we live w/great uncertainty for long time(level of uncertainty created by condition not being met is not that great or threatening

2. can draft same grant in vested remainder by putting conditioning language after grant and thus, contingency is allowed in round about way and the rule does not nullify the vested remainder so uncertainty and problems of marketability still exist ( To A for life, then to B.  But if B fails to live to 21, then back to grantor)

a. B gets the prop immediately at A’s death, if he does not reach 21, it goes back to grantor

e. Merger Doctrine:  Whenever successive vested estates are merged into ownership by one person, smaller estate absorbed into larger (usually LE). If there is a LE and a future interest maintained by one person, they merge into fee simple absolute. 

i. To Scott for life, then if Bob is 25 when Scott dies, to Bob for life, then to Susan. 

· If Susan buys Scott’s LE or vice versa b/4 Bob remainder, then he/she owns FSA and Bob gets nothing b/c his remainder has not vested by the time the LE disappears.

15. RULE AGAINST PERPETUITIES (RAP)

a. The previous four doctrines are virtually abolished and weak methods of protecting marketability so this doctrine strikes balance b/w ability of person to control prop long after death and concern of later generations to make changes in use of prop.

b. Rule: (must satisfy or otherwise goes to grantor's heirs)
i. to be valid, a contingent remainder or executory interest

1. Relevant moment of creation is day the writer of will dies, not moment will is written (b/c you could always change your will)
ii. Must be certain to vest, if it ever will

1. when you create executory interest or contingent remainder, must know for sure at that moment that w/n a certain time frame, interest is going to vest or either fail to vest.
2. Forbids uncertainty of vesting of future interests.
3. What does it mean for interest to vest?
a. Have to turn into vested remainder or present interest
b. Contingent remainders and executory interest become present interest when prior interest expires
c. Contingent remainder may become vested remainder if unidentified person becomes indentifiable or if condition precedent is met
iii. Within 21 years of some life in being at the creation of the interest

1. must know on day interest is created that at end of time period, we wouldn't have uncertainty about vesting. (can't have, "hasn't vested yet but still could")
2. Imagine that relevant person is not yet born, imagine killing everyone off, imagine 21 years then passing, and then ask, can you be certain?
c. Relationship between destructability of contingent remainders and rule of perpetuities

i. In jxs that have destructability of contingent remainders, the doctrine can sometimes make some RAP invalid grants valid b/c uncertainty will be destroyed (at time prior interest ends, the contingent remainder must vest, or it will be canceled; thus, it passes the test)

ii. ex:  #9:  since it is destroyed by end of current interest, we are no long  uncertain of it vesting and the grant becomes valid (either he will have a child that fulfills the contingency or the law will find it invalid)

d. Group Identifiability:  In order for a group to be identifiable for perpetuities, it must be closed (must know all of them).

i. Ex: To B for life and to all of B's grandchildren is invalid b/c either all of B’s children must die childless or B must die childless for grp to become closed set. After grant, B could have more children and we are uncertain if they will have more children. 

e. Charities: always exception in RAP for charitable gifts.

f. How to get around RAP violation:

i. Ex: Accomplish something that would be forbidden by RAP by using 2 separate grants.

1. Ex: To B so long as alcohol is never sold. Grantor retains possibility of reverter which he gives to S in a separate transaction. She is immunized from RAP.

ii. Savings clause: modern practice of avoiding the RAP difficulty by automatically forcing the termination of an interest at the end of the perpetuities period (like doctrine of destructibility combo but it waits till the end of the perp period = 21yrs after all die). Likely gives nothing more than was to be granted anyway.

1. Abolishes any contingency that is present 21 yrs after I die. Puts artificial end date to all contingencies that are just inside RAP period. 

2. Way of forcing the wait- and –see approach

3. Ex: To B so long as alcohol is never sold, otherwise to S. W/ savings clause inserted, S's interest will be abolished if B has not sold alcohol by the time all of my children and I die and 21 yrs have passed. We will know by this time whether interest has vested or will forever fail to vest.

4. Ex: To B so long as he doesn't sell alcohol on it for the first 12 yrs, otherwise to S. If she hasn't gotten prop after 12 yrs of grant, she'll never get it. Savings clause is similar time limit on contingencies, but just w/ longer time limit of lives in being + 21 years.

g. Exs:

i. To B for life, then to B's first great, great granddaughter to reach 21.

1. Possible that at end of perp period, B could have in future such person who turns 21 but not now. Condition is not yet satisfied but could still be in the future. This is forbidden.

ii. To A for life, and if B lives to 25, otherwise to C.  

1. if A dies, B's interest will vest b/c will become possessory depend on whether we're in destructibility jx or not.

2. B dying b/4 25 will make C's interest vest and will forever preclude B's interest from vesting 

3. If you imagine everyone alive at time of grant is dead, 21 years have passed, and you'll know whether B reached 25 or not.

iii. To A for life, then to A's children (A has none now)

1. A having children will make interest vest and A dying w/o children will make it forever fail to vest.

2. Valid b/c is necessarily even in life of currently living person. By the time A dies, we will be certain about the possibility of children.

iv. To A until LA falls into the sea, and then to B.

1. Invalid. Nothing will make this forever fail to vest.

2. At end of 21 years, event that would cause interest to vest is still uncertain to occur.

3. generally if vesting event is event in world, it will almost be invalid unless there is some built-in time constraint.

v. To A for life, then to first of A's children to reach 30 (A has no children)

1. A having child reach 30 will cause interest to vest. A dying childless, all of A's children dying b/4 30 and A dying will forever cause it to fail to vest.

2. Hypo: on day of grant, A has no children. Shortly after, A has child. Then A dies right after as does everyone else alive at time of grant. (A's children alive at time of grant too) 21 years pass and A's child is 22. We are uncertain so grant is invalid.

vi. To A for life, then to A's first child to reach 20.

1. A's child reaching 20 is event in life of person. 

2. Valid.

vii. To A for life, then to A's first child to graduate from law school.

1. invalid. Possible that A could have child after grant and after that, A and other people alive die, 21 years pass, and child has not yet graduated but still could.

viii. To A for life, then to whichever of A's children is oldest when A dies.

1. Valid. Since A is alive at time of grant, we can't imagine not being uncertain 21 years after people die. We know that we'll know for certain.

ix. To A for life, then to A's first child to reach 20. 

1. Valid b/c we know that 21 years after people alive at time of grant die, we'll know for certain if A's first child reached 20 or not.

h. Modern Approaches/Form:

i. many jxs have modified the traditional rule and many still use.

ii. Wait and See Doctrine:  most common amendment to law

1. instead of looking at a will and asking when it was written if can know in advance if will be certain, this doctrine just waits and sees until the end of the perpetuities period (21 yrs after important lives in being are dead-grantor and named parties) and if did not vest and we are still uncertain of it vesting, only then strike it down (backward looking inquiry)

2. this doctrine has won great advantage, it is much more respectful of grantor’s intent b/c w/out it, they would be invalidated (hypos are farfetched anyway)

a. protects careless attorneys who wrote careless grants; don’t get sued b/c uncertainty arises usually

3. only major difficulty is that it allows for a substantial amount of uncertainty in relatively distant future and may tie up prop for a good period of time. 

iii. Uniform Statutory Rule Against Perpetuities:  second major rule

1. adopted in CA   

2. wait and see doctrine for 90 years after grant (not 90 after lives in being have died) an absolute time period

3. Only strike down interest if after 90 yrs after grant, there is still uncertainty over vesting. (if it is a will, it is 90 yrs after grantor dies)
iv. Reformation in NY and IL:
1. presume women over 55 can’t have children

2. grants to spouse/widow = current spouse

3. anytime anyone uses an age in a will, we will change to 21 automatically if it will solve the perpetuities problem 
16.  SERVITUDE:  a promise (contracts governed by K law) one makes to another in regards to their land (usually about use of land)

a. Three types:  easements, covenants, equitable servitudes

b. Greater value if promise binds future purchasers 

c. In absence of explicit written promises, cts may be able to infer promises from other circs

d. promisor = servient estate (land that gets used) 

e. promisee = dominant estate (land that gets benefited)

17. EASEMENTS:

a. Facts:

i. An interest in land that you can sell or give

ii. oldest form of servitude that got recognized

iii. the simplest to make enforceable:  all need is to record to run w/land while others require hard req’ts to run w/land

iv. irrevocable at owner’s will (if revocable = license)

b. 2 kinds:

i. Positive:  the right to walk across someone else’s land or to put something across someone’s prop  

1. Must be irrevocable but can be one that terminates at end of period of time (LE, term of years) or b/c of abandonment

2. Defeasible easement; you can walk across my prop so long as alcohol is not sold on your prop. Irrevocable( your actions must end it

ii. Negative:  promise not to do something on promisor’s land

1. all above apply but there are no negative easements in gross (b/c it doesn’t make sense for one to make negative easement if not neighbors anymore)

2. Negative Easements (for historical reasons) have been limited to four categories (if not covered by these 4, must make it as a covenant instead)

a. I promise not to block the light and air coming into your windows

b. I promise not to deprive you of lateral support at prop line  

c. I promise not to cause your house to fall down by negatively effecting sub-adjacent support
d. I promise not to block the flow of an artificial stream  

iii. In gross:  personal right of promisee valuable apart from where you live. (I promise you can swim in my pool, walk across my land)  Unless you say to the contrary, ends when that person dies (if no longer live there, can come back and use your easement)

· Modern Approaches:  commercial easements in gross are transferable unless otherwise state so; all other easements in gross are non-transferable unless state so
iv. Appurtenant: the promisee is benefited as a landowner. So if A promises to you B, owner of lot 10, that you may come onto her prop to walk through it, B only has right as long as B is owner of Lot 10.  Whoever comes to own lot 10 also gets this right unless he says otherwise.  
1. Benefit is tied to the land and benefit can only accrue to owner of dominant tenement (promisee’s land).  
2. All negative easements are appurtenant. (assignable)
3. Allowed to tie up prop this way b/c it is easy to find the person who gave you the interest as opposed to defeasible interest where owner is hard to find.

v. Difference:  made clear in drafting of the  

vi. Future of Easements:  you can assume that it automatically benefits and burdens future purchasers w/out saying something unless you write something to the contrary

c. How create an easement?

i. Put it in writing and be specific when you record.

ii. Granting an easement: when A and B are already neighbors and the easement is sold or given (could sell easement in gross to another person) 

iii. Reserving an easement: selling prop but reserving right on it by creating an easement when you sell it

iv. Exception:  one who buys burdened land (w/easement on it)

d. Willard v First Church of Christ, Scientist (Ms. McGuigan bought prop across from church and allowed church to use it as parking every Sunday. Peterson bought adjacent prop w/ knowledge of easement but sells to W w/o including it in deed. W refuses to allow parking. Ct holds that M reserved easement which was then sold as exception.  

i. General Rule:  can not reserve an easement for a third party

ii. It is struck down in this case b/c no good reason for it and could get around by having straw man transaction; but it does apply in some jxs
iii. Hypo: when A promises to let B cross prop and A sells to C the parcel of land w/ an exception to B’s easement w/o including easement in deed, is enforceable b/c C could have checked for easements when did title check. Also, if A could defeat B’s rights by merely not mentioning the easement in the deed, the whole system of easements will break down b/c then they will not be enforceable or binding and never be made. 

iv. Here, W was not party to transaction so wasn’t C. But since church could easily get around rule, struck down.

v. How could church get around the rule?

1. bought the prop from her and then sold to P themselves and then reserve the easement

2. or just give easement to church and record it, then sell prop to P(there is a difference between accepting a pre-existing easement (what P is doing to W), this is an exception

3. given this was simple to accomplish, the only people who benefit from the common law rules are those in office who make money off two transactions, that is why they struck it down

4. Another way:  give church easement, then sell land w/exception 

5. Or:  keep exception in gross transferable, then sell that exception easement to the church

e. IMPLIED EASEMENTS:  When will cts create easement w/out written, recorded promise? (only applies to positive easements):

f. 3 main doctrines cts use:
i. PRESCRIPTION: If B walks across the prop long enough, B may have an easement to do it (AP reqmts except most jx don’t req exclusivity)

1. Has SOL: have to be doing it for X years to get this. Based on nonconsent.

ii. PRIOR USE: relies on the presumed intent of the parties to a real estate transaction (most commonly used for power lines)  

1. Power lines: ct allows them to stay up b/c when A sold to B, the lines were visible, it is obvious that they were not temporary, and in the absence of something to contrary to prove, it must have been assumed that they knew where going to stay given electricity is reasonably necessary (visibility, continuity, and reas necessity). Based on implied consent.
2. in most states, it is required:

a. the two parcels must have been owned by same person, common ownership (dominant and servient)

b. at time that common ownership ended, the use of one parcel for the benefit of the other must have been apparent, and continuous, and reasonably necessary for the use of the benefited parcel:

i. Cable lines: is it reas necessary?

c. apparent : If it was secret use, there is no reason to think that intent would exist. Some cts say have duty to look for underground cables.  

d. continuous:  regular easements cannot be inferred if road there but no one uses it, cts go both ways. 

e. Reas: if it isn't reas, there is no reason to think that both A and B knew that there would be continual occupation of the land.

iii. NECESSITY:  it is similar to prior use doctrine, but more strict; only about physical access to your parcel.  

1. if A owns 10 and 11 and sells 11, keeping 10 and there is no way to get to 10, unless it says there is no easement in deed, it is presumed there is one, b/c no one would buy a land locked lot

2. solves problems of bi-lateral monopolies

3. another solution to bi-lateral monopolies is liability rule:  give private parties the power of eminent domain, ct sets fair price

4. If necessity ends, easement is terminated.

5. Requirements:

a. the two easements must have been in common ownership

b. there must be strict necessity for access, convenience is not good enough; if two ways, no easement (even if by water or crossing mtn)

c. the strict necessity must have arisen at the time the two parcels were severed from common ownership ; as policy matter b/c it is based on assumed intent of prop and no assumed intent if occurs after 

i. in some jxs, B has a few rights (imminent domain or condemnation, ct orders A to sell the easement)

g. Othen v Rosier (Othen uses Rosier’s road to get to main road; the road is flooded and he wants him to maintain; he has two claims:  easement by prescription and easement by necessity)
i. Rules:
1. If necessity for easement ends, it is terminated

2. Must maintain easement in useable condition for purpose it is to be used for

ii. P argues easement by necessity:  
1. Application by P:  Hill owned all parcels long time ago, absolute necessity, but key question is was it the severance of two parcels that caused land-lock?

2. reason we have easement by necessity is that we assume parties intended it and price reflected it

3. if govt later opens a road that gives access, the easement terminates; this is odd, b/c if we assume that it was intended and price reflected, why should it terminate b/c it is no longer so important whereas if it is written into the deed, it is not terminated?  
4. BUT DO WE REALLY NEED A PRESCRIPTION OF NECESSITY?

a. the worry is not that the prop will not be used again, b/c if has value, the land-locked person will negotiate to get access

b. but bi-polar monopoly and negotiation problems:  the other may hold-out for a large price (but may be rare b/c can negotiate w/ other neighbors)

c. another solution is liability rule: gives parties the right of eminent domain:   

d. easements of prescription are made to deal w/bad lawyering

iii. P argues easement by prescription:
1. implied permission does not make out hostility req’t for easement by prescription

2. not exclusive (this jx req’t one)

3. Othen said that he had been using the road that way for long time; SOL in jx is 10 yrs since parcel was land-locked in 1897 and 1950 is time of suit (he has been doing it since 1904)(fulfilled SOL?

4. Ct did not allow:  license and not easement b/c

a. not exclusive b/c the D used it

b. but permission real problem here b/c put up gate w/out a lock; defeated his right of prescriptive easement. But this meant you could never adverse possess b/c you'd always have "permission."

c. unclear if made SOL b/c unsettled evidence, etc.

iv. easement by prior use:  can get at same time as necessity; we have no evidence that says that Hill was using, don’t know if there was obvious and continuous

1. difference between this doctrine and prescription:  obvious req’t not needed for necessity

h. TERMINATION OF EASEMENTS
i. If easement of necessity, easement ends when necessity disappears, even when termination of necessity was only for short period of time

ii. Some easements have built-in time limitations for when termination will occur (which are irrevocable unlike licenses) 

iii. Some are expressed in defeasible form where breach of condition destroys the easement

iv. Some easements have limitations (restrictions on use, not defeasing events) where not destroyed but injunctions or damages can be received

v. Doctrine of merger: if the dominant estate and subservient estate ever comes into common ownership, the easement is terminated b/c can not have an easement over your own prop

1. Ex: if og easement was one of necessity and not bought, it is destroyed at time of merger but if sell to E, necessity arises again.

vi. Contractual termination of easement: A buys easement from B but no longer needs so write contractual release destroying it. 

vii. Prescription: denying denying someone their rights for long enough period of time will cause their easement to be destroyed (like AP) putting up fence.

viii. Abandonment:  (like Preseault case) must demonstrate unequivocal intent not to use again ever; simply failing to use it not sufficient. If you build wall blocking access to my easement, that is good evidence of abandonment; objective std 

i. Preseault v US (P had 3 tracks of land, RR got easement on prop, then RR stopped using, then removed tracks, did nothing else to show did not want it anymore; when someone else wanted to go over tracks, RR required contracts; Fed Act auth govt to take over abandoned RR rights of way to create bike baths and trials. P sued saying that in so far as federal govt authorized this was a taking w/out compensation by govt)(Taking Case (confiscating an easement on my land justifies compensation-but not in all cases)  

i. 3 issues:

1. who owned the land? Homeowners or RR?: ct found RR got easement on homeowner's fee simple. RRs acquired right of way via eminent domain (confiscated by govt and paid fair mkt value for) and proportionality dictated they get narrowest interest for their purpose. 
2. assuming it was easement, does change from easement being used by RR to that being used by bikers change its scope in way that demands comp? 

a. Standard doctrine:  an easement can be used for means reasonably foreseeable at the time of the easement, or presents no additional burden on the prop; is for change reasonably foreseen or a change that does not change the nature of the burden.

b. Trains passing a few times is diff from pedestrians passing thru all day long. Nature of harm may be diff.

3. even assuming it was easement and no scope violation existed, did RR abandon easement? 

a. RR tries to claim fee simple b/c much harder to abandon than an easement.

b. RR said didn't abandon b/c left bridges though took tracks, indicating it could come back. Abandonment test is easy to manipulate b/c hard to show that don't ever plan to use easement again.

c. Deemed abandoned b/c tracks were taken out b/c useful and valuable and bridges were left merely b/c was costly to remove.

ii. Ps could win on scope or abandonment grounds: if scope, then just have to pay diff b/w value of RR easement and trials easement. If lose on abandonment ground, have to pay fair mkt value of it all.

iii. DRAFT THINGS VERY CAREFULLY WHEN YOU WRITE AN EASEMENT OR ELSE CHANGE MAY FIT W/IN SCOPE OR NOT

18. NEGATIVE PRESCRIPTIVE EASEMENTS (only one and only in England)

a. you were there first, then you built, blocking view, but you have a duty to not block since did not for long time

b. Policy reasons for:

i. Want you to sue quickly. Based on SOL.

c. Policy reasons against:

i. not good b/c potential for slippery slope; implications too far b/c can always say you have a duty not to do what you have not done for long time

ii. encourages people to develop more quickly than useful

iii. does not make sense to have SOL run, there is no tort on which they could run; by you looking out through my view, you are not violating my rights, I never knew that you were APing my land

d. London gets around it b/c people pay for rights to these easements; in America have to pay also (so neither are really doing it prescriptively)

e. Also, they use it in limited sense; only direct light that is blocked from your window.

f. Prah v Maretti only negative prescriptive easement case in America, did not buy theory, solved case on nuisance theory that he was causing darkness to come on his prop, and that was a stretch b/c nuisance usually requires particles or waves:   

i. How can one solve this problem?:  get a negative easement b/4 and negotiate to pay for easement.   

ii. Nuisance is a worse way of effecting land policy b/c less predictable

19. Transferability of easements:  

a. if they are easements appurtenant and in recorded in writing, the benefit and burden of easements are automatically transferred vertically (runs w/land). Normally transferred w/ dominant estate.

i. Ex: if J grants L right to walk across Lot 10 in writing, and L sells to T, T gets the right.

1. could make defeasible by saying have as long as you're there or could give it term of length.

b. if an easement in gross, rather appurtenant, they are not transferred but retained w/person with whom easement is made to; they only transfer w/burdened land. Can't sell it, but modern jx say are transferable if made explicit in grant. When title to servient estate is transferred, burden of easement remains w/ prop.

1. Presume that commercial in gross easement are sellable while noncommercial ones are not, unless stated.

                   EASEMENTS



          COVENANTS

	Negative:  I won’t do it on my land
	Negative: I wont’ do it on my own land b/c it is not ¼ allowed under easements

	Positive:  I will allow you to do it on my own land
	Positive:  I will do it on my own land


20. COVENANTS:  if want money damages, must prove all elements

a. Types
i. Negative:  

1. B/c only 4 types of negative easements, all other negative promises are in form of covenants

2. Promise NOT to do something on your land 

ii. Positive:

1. promise to DO something on your own land

b. Covenants and equitable servitudes require:

i. burden:  intent, touch and concern, and notice

ii. benefit: intent and touch and concern (no notice)

c. Burdened land: land belonging to promisor

d. Benefited land: land belonging to promisee

e. Main diff b/w covenants and easements: easements apply more readily to later owners of real estate than covenants do.

f. Benefit running w/land:  benefits to promisee passes to new owners of parcel

g. Burden running w/land:  obligation of initial promisor passes to later owners of prop

h. Requirements for BURDEN TO RUN:  (in order for later owner of benefited land to have standing to sue)

i. HORIZ PRIVITY:  reference to relationship between initial promisor and initial promisee  [act of selling prop increases likelihood that you record, increasing likelihood of giving notive]

ii. in England: mutual horiz privity; A and B must both have a legal interest in same parcel of land when promise is made(LL-T) Privity of estate, not contract.

iii. in US:  mutual horiz privity is adequate to meet the req’t but also can have instantaneous horiz privity: promise is made at same time that the transfer of prop is made from one to the other, whether buying or selling does not matter 

1. ex: no horiz privity and no burden runs if A and B are already neighbors and promise is made, C is not going to be bound. Can get around this by selling prop and buying it back w/ promise made during sale. 

2. CA abolished HP (as long as promise is made in writing and recorded) b/c it seemed to be unnecessary

iv. VERTICAL PRIVITY:  relationship b/w promisor and his successor. Promisor must convey his land in an estate of the same duration (same type of interest) to the new owner; (previous owner can't maintain reversionary interest)

1. Must be transfer, AP won’t work (Restatement 3rd:  hold APers liable to any covenants on land) but some cts may say differently.

2. Alternate remedy if vertical privity failed( equitable servitude theory will subject persons to injunction under lawsuit 
3. If owner leases, still liable for promise under K.
4. Purpose of Vertical Privity: 

5. w/regards to burden:  

a. justified b/c initial promisor was presumably initially paid, and someone who owns lesser interest in prop probably will not be compensated for adhering to obligation

b. promisee isn’t faced w/someone who is judgment proof (like owner of lessor interest)  

c. but Altman points out that we could just make the initial promisor and the person he gave the land to jointly and severely liable

6. w/regards to benefits:  not fair to let APers have benefits of this (but they also don’t get stuck w/the burden)

a. no clear reason for this rule but if possessor of land doesn’t get the full benefit of the land, he shouldn’t be held to full burden

b. but burdened land should reflect the price of the burden thus, it should equal out

c. supposed to be substitute for notice req’t, but this doesn’t really work

d. may be that C does not have same benefits and should not have same burdens, A has larger interest in prop

e. law encourages leases, and we have worry of discouraging people from lease b/c of liability

7. Restatement 3rd:  Vertical Privity rules differ depending on negative or positive covenants (or equitable servs)  

a. negative covenant: 

i. burden and benefit:  no vertical privity b/c treats like easement

ii. Rationale:  no rationale possessor would create more damage than the value of the interest they own (that’s why we have price reflection); under this rationale, compliance can never cost more than the value of prop; e.g., if prop worth 100 000 K, the most it can cost C to comply is that much; e.g., does not say damages must be less than amount of lease; damages minimized by simply doing nothing

iii. Thus, APers are liable for non-compliance but receive the benefit
b. positive covenant:  the burdens and benefits runs to persons who succeed to estates of the same duration as were held by the og parties to the covenant (this is diff than the og rule b/c it applies to benefit)

i. exception:  burden also runs to APers

ii. special rules for leasees and life tenants:  

1. leasees must perform only those covenants that are more reasonably performed by the leasee than the LL

2. life tenants must perform but their liability is limited to the value of the LE

3. this is about the allocation of funds

iii. Reasons why cts don’t like enforcing positive cov against later owners: [these concerns don’t exist w/ neg cov]

1. Damages amount owned can far exceed value of prop

2. Monitoring difficulties.

v. TOUCH AND CONCERN: public policy limitation that only allows burdens and benefits of covenants and equitable servitudes to run with the land if performing the promise affects the use, the value, or the mode of enjoyment of the prop;   both have to be effected or benefited  (but some cts say burden can run even if benefit doesn’t touch/concern promisee’s land, is in gross) DOES ABIDING BY PROMISE AFFECT YOUR LAND? Use restrictions usually do. Money payments may.

1. policy:  

a. deters idiosyncratic promises so as to avoid costly re-negotiation

b. but this req’t is unpredictable b/c slippery slope determination of what is benefit; discretionary doctrine

2. use:  

a. most negative promises will qualify b/c they affect the use of the land  

b. positive covenants about the use also may also qualify b/c affects value of prop or use of land 

3. policy reasons against positive equitable servitudes:  

a. size of liability can be dramatically diff.

i. A promises not to build hotel. C just spent 100K on empty lot thinking that she was going to build hotel and max damages she can get is 100K since damages for neg promise cannot exceed value of prop since she can just walk away.

ii. C pays 100K for lot and is subject to obligation to build hotel against her will. May claim all reliance damages and damages may get excessive.

b. Don't want to monitor specific performance.

4. Prof:  this is surprising that cts are weary of this b/c of the notice requirement but insofar as costs may be so large, cts may sometimes not enforce against later purchasers (outside NY, no blanket rule, but in NY:   “the burden of affirmative covenants never run with the land, but it has many exceptions, other states treat positive covenants more strictly)  

vi. Neoponsit Prop Owners’ Association v Emigrant Industrial Savings Bank (promise to pay money for home owner association for upkeep of prop, later purchaser, bank, said it had no duty to pay money b/c it is a later purchaser and it was a positive covenant):  

1. Rule:cts says it does have a general rule against enforcing positive covenants but promising to pay is the same as promising to do the thing himself so treats like equitable servitude

2. NY treats paying money as exception to rule against enforcing positive equitable servitudes b/c monitoring paying money is much easier than monitoring some activity and liability is capped b/c don’t have to determine damages, it is predetermined:   

3. Does abiding by this promise affect your use, value or mode of enjoyment of this land?

a. if money is used for something that has effect on burdened land like landscaping of public areas visible from burdened land, putting roads up near burdened land, etc.

4. Ex: if B promises A not to paint house gray and B sells to C and A sells to D, it touches and concerns C b/c it affects use and value of B's land, but does it affect value of land next to it?

a. Being next to ugly house may affect prop values. Even if houses were a block apart, D might win by saying it would affect traffic patterns by his house. Secondary effects.

vii. Noncompetition agreements: B promises A not to have hardware stores on Lot 11 b/c A is running one nearby. Maj of cts agree such clauses t/c land of promisor since it restricts his use of land. May t/c promisee’s land since restricting comp makes his land more valuable.  

viii. NOTICE: Assignee must receive notice of cov b/4 he receives interest in land (record notice0but if not recorded, purchaser is not bound)

ix. INTENT:  did initial promisor intend to bind/burden later purchasers?

1. usually will be explicit in the language of the deed:  A and B intent to run with the land, I promise on behalf of myself, successors, and assignors, and make promise to you B and your successors, assignors, or I promise to X and burden and benefit are intended to run w/ the land

2. some states like CA say intent has to be in writing

3. many other states are more lenient about the requirement and will infer an intent from circs:

a. single family residences are usually inferred to bind future purchasers. Promise wouldn't have been made if future owners could break promise.

b. many jxs will infer intent when promise was made in connection with a common scheme; e.g., a single developer sells off parcels of land w/or w/out houses, and each sale includes identical covenants. Intent to keep uniformity means intent to bind later purchasers.  

i. Requirements for BENEFIT TO RUN:

i. VERTICAL PRIVITY:  estate need not be for the same duration as it is for burden to run; new owner does not have to have acquired entire interest, but only needs any voluntary transfer (even if for limited time).

1. Benefit of cov running w/ the land is attached to “possession” of benefited estate (so life T may enforce promise even if reversion remains in og promisee)
2. the purpose of the vertical privity rule on benefit side is to not give APers to many benefits

3. Never works for AP b/c must be voluntary transfer

ii. TOUCH AND CONCERN: does the promisor abiding by promise affect the use, value, or enjoyment of the promisee’s land ?

1. promises of people six lots apart: cts say that promise will not affect you in any way

2. this question often fact specific and litigated; appraisers and experts are brought in to consider the value (cts often persuaded that nearby commercial land affects value of residential land)

3. Any use restriction will affect use of burdened land. If benefited land is any distance from burdened land, sometimes hard to show t/c.

4. If t/c, benefit will run even if burden doesn’t (if burden is “in gross”).

5. Why have touch and concern requirement? Why can’t we trust the market to make sure to make prudent decisions about their land?   --concern of tying up land not good concern b/c no matter how idiotic the promise is, the potential buyer does not have to buy or can get release; real concern is that need to go to ct to litigate and the requirement is unpredictable, you don’t know what a ct will say with regards to a promise; but maybe the whole point of covenants is that we want certainty in advance, we don’t want to have uncertainty

6. what if touch and concern fulfilled on burden side but not benefit side?  E.g., A promises B never to chop down tree on other side of her prop, this clearly affects the use of A’s land, but not B’s; if B is allowed to sue C b/c the burden runs with the land, but if B sells to D and D tries to sue A or C, he can not b/c the benefit does not run with the land

iii. INTENT:  did promisee intent to benefit later purchasers? Same as w/ burden.

21. EQUITABLE SERVITUDES:
i. gives injunctive relief = remedy sought

ii. Will enforce agreement as “equitable servitude” against burdened land (as long as subseq purchaser knew) regardless of whether it was enforceable cov running w/ land.

iii. Burden to run: no privity (Apers get burden), notice, touch and concern

iv. Benefit to run: ignores horiz privity and maybe vertical (depends on if Apers get injunction), intent, notice, touch and concern

b. negative covenants are almost always enforced for equitable servitudes b/c neg covs like restrictions on building usually desire injunctive relief.

c. TOUCH/CONCERN: restrictions on promisor’s use t/c that land and restriction that affects neighborhood will t/c land of anyone in that area

d. traditionally, cts against enforcing positive covenants in equity disputes (b/c weary to have to be involved in on-going monitoring), significant resistance; now, cts go both ways

e. Tulk v Moxhay (Tulk sold to Elms, Elms promises to Tulk) keep garden in good repair(positive covenant 2) not to build structure that blocks garden (negative easement 3) to give residents access(positive easement, Elm sells to Moxhay who wants to violate all three b/c deed didn’t contain promises but M knew of them.

i. first case equitable servitude is recognized, had to b/c horiz privity not met even though vertical privity met (FSA to FSA); would be unfair to allow Moxhay to get out of promises for covenances; 

ii. Unjust enrichment: Don't need to worry about benefit running w/ the land, only burden reqmts. E probably paid lower price for garden (b/c of restrictions on use) and then he conveyed to D for higher price and escaped liability) Would also deprive P of what he bargained for. D had actual notice.

iii. If D doesn't, shouldn't have known about promise, he isn't liable b/c would be unfair. In asking for promise from other, A has incentive to make sure record is accessible so future buyers of promisor's land can't claim ignorance. 

iv. Easement issue: do not need privity for easements, but can not create easement in favor of third parties and easement was for people in square:  otherwise it would have been an easement by reservation

22. IMPLIED RECIPROCAL SERVITUDES/COMMON SCHEMES

a.  Ex: 3 parcels of land all owned by O, and O promises to all buyers that will only build single family residences on my land; starts by selling to A, that promise will burden two subsequent lots he still owns (11 and 12) and benefits that lot selling (lot 10); simultaneously, A promises to only build home on his prop (burden on lot 10, benefit to lots 11 and 12)(this reciprocal covenants 

b. Reciprocal promises assure everyone’s protection against breach

i. the promise is benefiting the land owned by the promisee at the time the promise is made

ii. the promise is burdening the land owned by the promisor at the time the promise is made

c. **The land benefited is the one who can bring a lawsuit only against a violation on the land owned by the promisor (burdened land)

d. ABSENCE OF RECIPROCAL PROMISE can cause problems: very common for land developers to extract promises from each buyer but not make reciprocal promise in order to make sure he can do what he wants w/ the subsequent lots so do not have to tie up land.  

e. Enforcement by subsequent purchaser sought against earlier purchasers: 

i. Must show that earlier purchaser and developer agreed that benefit would run to latter’s land by express provision deed, or existence of building plan. Creating presumption that other purchaser’s lots were intended to be benefited (prior to sale to D) not reqd to be aware.

f. Enforcement by prior grantee against later purchaser:

i. If developer made express promise that his remaining land is subject to same restrictsion, retained lands is bur=dened and burden runs w/ alnd when conveyed to later purchasers. But if no express promise, then look to INRS or TPB.

g. General pattern:  people who come later, who make their initial purchase late, get protected by breach against those who bought before them but not vice versa, those who buy late have little protection from those later (protection goes from left to right);  

h. Not fair:  b/c later promises but earlier can not take advantage of that promise, denies standing.

i. How law deals with this:

i. Implied Negative Reciprocal Servitudes(INRS): in some cases, despite developer’s bad behavior, ct will act as if developer made the reciprocal promises if prior purchaser buys land in expectation of benefit of subsequently created servitudes (only applies to negative covenants) other cts reject this doctrine and use TPB

1. Req’ts:

a. intended common scheme at time of purchase (advertised as such or planned as such to show how P could have reas expected reciprocal promise)

b. actual development as common scheme

c. people can not break promise

2. INRS (implied negative reciprocal servitudes):

(a) implied b/c cts are implying promise not made

(b) negative b/c ct limits to negative servitudes only

(c) reciprocal b/c cts will only apply mirror promise back

(d) servitudes b/c that is what they are

· CA NEVER IMPLIES PROMISES

3. liable not b/c they knew (there was no recording/notice) but b/c should have known that he was buying into common scheme development

4. Developer may have duty to disclose, or can say that there are "no implied servitudes."

5. Ex: w/o reciprocal promise from O, A is unable to breach promise he made to O b/c if he tries, B can sue to stop b/c A's promise to O benefited all land owned by O at time of promise, including Lot 11 (B's land). IF B tries to breach though, A can't sue in many jx b/c when B promised O, it benefited only land owned by O at time of promise and thus excludes Lot 10 which he already sold by then. BUT, if we imply reciprocal promise from O to A, A can sue B on that basis b/c then all land O owned at time of promise was burdened (including B's lot) for the benefit of Lot 10 (A's lot)

6. INRS protects prop value for homeowners but if O wants flexibility, put it in deed to avoid INRS.

ii. TPB doctrine: in some states, the law gives standing to TPB of promises in absence of promise from O

1. sure when B made promise to O it was not a promise for the benefit of A’s lot but only those owned by O, but it is clear that A has a stake in B’s promise; the ct assumes that both B and O intended for A to benefit from the promise b/c both bought from same developer and so will allow A to sue.

2. Doesn't act as if O made a promise (so allows flexibility to allow O to sell to X for shopping ctrs) While some states imply promise from O to A (INRS), TPB simply gives A standing to sue on promise made after she purchased, B's promise to O. This would burden Lot 11 for benefit of any land owned by O now or in the past.

3. problem:  all kinds of people can come out of the wood work and claim to be TPB, need some control 

4. but there are difficulties w/TPB covenants:  you have to have some method of limiting TPB or extinguishing their rights easily b/c the central idea is that want to be able to extinguish when no longer desirable; if TPB came to have standing and they are not easily identified, negotiation can be difficult; that makes the CA approach better b/c named beneficiaries so easily identifiable (only need the protection for previous owners, subsequent already have it)

iii. CA only:  named beneficiary doctrine:  you name all the beneficiaries and those are only the ones who can sue you, this is not a TPB, but covenants; the land has to already be owned; since we don’t have a horiz privity req’t B can simply break this promise in a diff way, B can say that I B promise you O and all other buyers in this development that I will only build homes; this is essentially several promises; this will give A standing to suit but it will run with the land; you have to name the beneficiary (the owner’s of certain lots); developers in CA do this if they have good advice.

1. I b promise you O and all other purchasers in the real estate development that I will build single family homes only. Names the beneficiaries (by description). Real estate developers extracts this promise from B. In TPB, just imply it.

iv. EX:  if X bought from B, he should have notice b/c his promise was in his deed; but if X bought from O (50-100), he won't find anything in title search b/c O never made promise to anyone about those lots. X has to ask himself about any other land in vicinity that was once owned by same person who wants to sell to you (o), and if there was any plan for uniformity, but he should be aware of INRS jx and that previous land is common development; but it is not so easy b/c may not be able to figure out if ct, in future, will find that your parcel is part of common scheme of previous development; also, do diff phases allow them to be treated as diff schemes; X has to find out who developer is, what are the nearby developments and are they intended to be part of a common schemes

23. COVENANT V ZONING RESTRICTIONS
A. Covenant are like private zoning

B. They can work together to have surprising results:

1. ex:  covenant says no more than a two-story on this lot and zoning restriction says only one story(zoning is more restrictive

2. ex:  covenant says no commercial use, and govt discovers hazardous material in area and says no residences(no conflict, can abide by both, but it decreases the value of prop

C. Zoning is a non-negotiable rule that the govt imposes on you

D. Covenants are negotiable and can be released; even if ct refuses to strike down, can release each other.

E. More direct conflict: (govt orders/forbids you to do something that covenant forbids/requires):  the covenant will be struck down as against public policy

· Is there a taking? Govts are allowed to do things that make you much poorer as long as they leave you w/prop that you can do something with it; govt may release you from liability from third parties too; covenants have not been recognized as separate prop rights that could independently been taken –so no way could be taking

24. HOME OWNER ASSOCIATIONS:  condo and residential home owner associations otherwise owned in fee simple absolute but gated and in communities

a. Established:  

i. Generally established through covenants and equitable servitudes or via statutes (w/o reqmts for covs)

b. Regulations:  

i. can be very extensive and intrusive

ii. sometimes established by developer and in master deed; hard to change and require super-majority vote. Or later by association.

c. Approaches on spectrum:

i. let cts decide all disputes that arise w/n condo

ii. empower board to decide matters but impose strict scrutiny on decisions

iii. Reas review: condo assoc's decision will only be enforceable insofar as condo assoc could persuade ct that it acted reas

iv. Rational basis: if rule has some plausible purpose and generally seems to advance that goal, or could have plausible purpose that makes it suff to enforce

v. Business judmgnet rule: doctrine that governs behavior of boards of directors inside corps. So long as manager made decision in good faith, enough to insulate from lawsuit. Don't even need to have reason, just as long as you thought it was reas at the time. More deferential than rational basis.

vi. No review

d. Nahrstedt:  in almost all states there is some statute that requires the rules to be rational or reas or some other non-heightened standard
i. CA has very deferential review of rules:  the requirement that they be reas means that establishing the rule must have been a reas choice rationally related to some legitimate goal; it would be willing to strike down rules if: [rationality test]

1. the rule itself violated public policy

2. it was irrational

3. it was being arbitrarily enforced (unevenly enforced against some residents)

4. the harm dramatically outweighed the benefit

ii. Many earlier cases took a very diff approach of asking if the application of the rule to this individual was a reas way to pursue the rules goals  but rejected b/c individualized approach would promote litigation

iii. Some states have stats that conflict w/ rules (ct will determine if preempts)

e. What Constitutional Rights Do You Have In Private Communities?

i. Hypo 

1. rules:

a. No resident or guest may have gun

b. Private association reps may enter and search any residents for any reason at any time w/24 hr notice so as to find violations of association rules

c. Specified and large fines for gun ban, escalating for 2nd and 3rd offenses

d. These rules are made part of the community master plan, in place b/4 homes purchased, very clear to all owners b/c name of community is “No Gun Community”

2. any objections to enforcing any of these rules? 

a. 2nd amendment right to bear arms:  this is protection from govt. Some rights are non-waivable (like in Shack) but not giving up all rights forever here.

b. also, this rule is diff to no blacks rule; it is not invidious

c. 4th amen right against unreas search and seizures:  

d. if allow organization to violate one con right, then may violate 14th amendment( people can leave their guns but they can’t leave their race

e. if elite communities enact rules that make them harder to get into, may be pretext for other restrictions like race

f. we protect religious, racial, and gender groups, maybe sexual orientation; guns is not part of that

g. we are concerned about gun owners, but what about the person who wants access to gun free areas, self-segregation

h. the main issue:  restrictive communities will multiply, can eventually end up in only restrictive communities, therefore will only have a choice between one community or another, neither of which you agree with

ii. Hypo

1. no kid rule, can come to visit w/max of two weeks; in CA the Unruh Act prohibits discrimination on age in communities (senior exception), interpreted to prohibit discrimination of youths

2. problems:  

a. unanticipated circs may arise (pregnancy, adoption) that force to either leave or not have

b. what about rules enacted after people move in – hard choice, satisfy req’t or get out

c. people’s preferences can change rapidly

d. tyranny of developers to run one’s lives

iii. Discussion:


1. Args against:

a. More race discrimination, people of certain preferences will have no where to live, etc.

2. Should we think of condo associations as private associations that we allow indulgence of private preferences or are they little governances?

a. if treat like private clubs:  in regards to internal regulations, it will be given broad leeway as to what can or can not do; question is who gets excluded, should we worry about those persons as a class of persons against whom society should not discriminate even on private level?
b. if believe they are little governances:  they look as such b/c they regulate what you can do on your prop and do so by majority rule, so that you can have rules changed against your will, they enact taxes by majority or supermajority rule, they enforce their rules, internal processes for accessing fines and adjudicating violations 

3. May not mind stupid decisions that can’t be appealed b/c better that than if my neighbor could sue me when I make a smart decision. Mutual disarmament. We cant’ sue each other so we’re better off.

25. CO-OWNERSHIP [refers to situations where 2 or more persons have concurrent rights of present or future possessions]
a. Forms
i. most common are partnerships and marital prop

b. TENANCY IN COMMON
i. Simplest form; default

ii. Have separate but undivided interests in the prop and the interest may be conveyed by will or deed. 

iii. No survivorship rights b/w tenants in common so can leave interest in a will.

iv. Interest need not be even—may be received at different times and by different conveyances.

v. Don’t need equal shares: if later sold, unequal division of ownership reflected in division of proceeds of sale.

vi. EX: if A and B are TICs, A can sell her interest to C and then C and B will be TIC. A doesn't have to inform B.

1. If A dies and leaves will leaving all prop to C, C b/comes TIC w/ B

vii. To create, have to be very specific to indicate.

viii. if can’t agree what to do w/prop w/co-owner, can seek judicial resolution of dispute(judicial partition (divide prop and become neighbors) or judge will order a sale and value divided between persons
c. JOINT TENANCY:  
i. JTs are together regarded as a single owner. Each owns undivided whole of prop and when one JT dies, nothing passes to surviving JTs. Rather estate simply continues in survivors freed from participation of decedent, whose interest is distinguished.

ii. Central Difference:  JT has right of survivorship:  entitlement if your joint tenant dies, their share of the prop becomes yours upon their death, even if A names C in her will as sole beneficiary and B's right of survivorship preempts any rights C might have.

iii. Requirements to get right of survivorship:

1. equal share:  some jxs will not allow if don’t have

2. If not equal shares, cts will treat as TIC even if paper work says otherwise

3. ex: if ABC are all JTs and A dies, instead of owning 1/3 each, B and C now own ½ each

iv. JT turns into TIC if there is severance or JT conveys his interest to 3rd party (breaks unity) 
v. four unities:

1. time:  must have acquired Joint Interest at same moment 

a. you can get around this by straw man

2. title:  must have all acquired through same doc or simultaneous AP 

a. Ex: If A sells her interest to C w/o B's knowledge, then C and B are each ½ owner but B and C didn't acquire their interest w/ same doc so are JTs. If they want to remain JTs, A and B can sell interest to D and D can sell back to B and C. or B can sell to A so she becomes sole owner and A sells to herself and B to become JTs.

3. possession:  all must have access to title:  One JT can voluntarily give exclusive possession to other JT.

4. interest: must have equal undivided shares and identical interests measured by duration (each must have same share)

vi. At common law, if one of these unities is not created, TIC is created. Some jx abolish this reqmt and provide that JT can be created simply by stating explicitly the intent to do so.

vii. in CA, can avoid this by selling it to Susan and self as JT at same time  
viii. Ex: A, B, and C are JT; A sells to D; D has tenants in common with B and C; B and C are still JT, if B dies, C gets B’s; and if D dies, D’s hiers gets his at a 1/3 to C’s 2/3

d. TENANCY BY ITS ENTIRETY: created only in husband and wife b/c reqs the 4 unities plus the extra one of marriage. Surviving T has right of survivorship and both are considered to hold as one person at common law. Neither can defeat right of survivorship by conveyance to 3rd party. Divorce terminates it and parties just become TICs.

e. Probate:  JT avoids problem (expensive and time-consuming) of probate, no state tax benefits. JT is practical equivalent of a will but at JT's death, probate is avoided b/c no interest passes upon one's death and thus cannot pass it in a will.

f. Creditors: can seize and sell JT's interest in prop during her life but after her death, interest disappears and there will be nothing to seize.

g. Not Really a Right of Survivorship:

i. they are easy to destroy and can be unilaterally destroyed w/out permission; can sell or give away

ii. Hypo: if susan and I are JT, this alleged right of survivorship, although called a right, is not really b/c not enforceable, it is more like a lottery ticket, the only way I get susan’s half is if she dies first and we are still JT when she dies; do not have to tell her that you will sell and do not need her permission

h. Riddle v Harmon (F and J are JT and F does not want for her half to go to J at her death and so she grants ½ interest in the prop to herself in order to destroy JT and get a TIC, which then goes to her heirs thru her will. J loses rights of survivorship, he’s forced in tenancy w/another, and he is not given notice):  ct allows F to destroy JT by transferring prop to herself rather thru straw transaction.

i. J was deprived of survivorship so may be less well off than previously though. But not significant b/c he always knew it could get destroyed at the last minute if he died first.

ii. He had no notice: but maybe he should have periodically conducted a title search (though many jx don’t have recording reqmt and she can destroy the info. Plus, imposing written notice reqmt might undermine will of those trying to transfer prop. Laso, notice rreqmt may be subject of tough litigation since it’s his word against a dead woman’s.

iii. Legal efficiency and common sense dictate that JT should be able to accomplish directly what he could otherwise indirectly by use of legal fictions

iv. General preference is to effectuate goal of owners of prop. J didn't have right to prop when F died. Had right to prop if he lived longer and was on good terms but if bad terms causes her to want to destroy JT, then too bad? Also, he shouldn’t have depended on it b/c he could’ve died b/4 her. 

v. why should F have to write a deed to herself, if you want to break a JT, why can’t you just write it in your will and say that break the JT?

1. most wills have this residual clauses that say I leave everything else to X and it could be read as destroying JT (but you don’t have it at time of death b/c goes to JT):  it is confusing

2. what person really wants is not to destroy JT but only if she dies first so if F is savvy she would write a will destroying the JT and put it in a safety deposit box and if J dies first, she will burn it(cts say this is unfair b/c conditional and also notice not ever possible; in states w/recording req’t this makes deeds completely ineffective in destroying JT unless you record; or unless the party that dies first isn’t the one who wrote the deed –the deed writer survives-

3. Way to get around problem of deed in safety deposit box:  in CA, to destroy JT by deed, the person must record the conveyance; (by recording the destruction, she makes it public that is discoverable and prevent her from having the condition); it is non-enforceable only by way of the person who failed to record and prevents manipulation

vi. JT is essentially a way of creating a will w/out dealing w/probate

26. MARITAL PROP

a. Common Law Marital Prop:  

i. DEATH

1. Widow got 1/3 personal prop and ½ of all else. Widower got everything.

2. Dower: entitled widow to LE in 1/3 of husband’s land seised at time of marriage if interest was inheritable by issue of marriage

3. Curtesy: entitled to LE in each piece of real prop in which wife held freehold interest during marriage. 

4. All but 6 jx abolished (EPC violation possibility)

5. Elective share: surviving spouse can renounce the will (cannot be disinherited)

6. Traditional understanding was that if you earned it, you keep it. But w/ no fault divorce, gave judges discretion to divide some forms of marital prop w/ regards to equity.

a. Some jx: anything you own on day of divorce.

ii. Forced Share: at divorce

1. concerned about title. Can renounce will and take forced share or stat share 

2. Alimony and possibility of getting compensation for fault

3. Equitable distribution:  typically, in common law marital prop state, ct says it has equitable power to distribute any prop acquired during the marriage; and in some states, other than by gift or inheritance; equitable distribution unpredictable and discretionary

a. Some jx dividing anything that either one of them owns on day of divorce

b. Some say divide only prop acquired after marriage

c. Some start w/ who contributed more and others start w/ 50-50, but will allow unequal division based on contribution or need

d. Look at factors like duration of marriage, age, occupation, income sources, cont as homemaker, etc

b. Community prop states:  (CA) address death and divorce differently

i. Death:  

1. in community prop everything is jointly owned whereas in common law marriage state, everything is owned by personal title is then split by forced share; 

2. Thus, in community prop, you can disinherit spouse from things that are not community prop upon death b/c much of prop already divided by marriage upon life, state laws already equitably distribute ownership

3. each spouse owns ½ at death (no discretion—CA)

ii. Divorce: 

1. Must be divided 50-50 in most states and in CA, cts have no discretion in the absence of a contract; the only discretion is the assets allocation between the parties, stocks to one, house to another if they are = in value

2. in some states, no mandated 50-50 division but a presumption of one but that is subject to equitable deviations

3. Choice of law:

a. If parties live in comm. Prop state when they acquire property:

b. Real prop: law is of state where located   

c. Personal prop: law is of domicile state

d. If parties acquire prop b/4 move to community state

i. Personal prop—state of domicile at time of acquisition

ii. CA quasi-CP rule: prop is separate prop but when owner dies/divorce, prop treated as comm. Prop.

iii. There is no category of marital prop up until moment of divorce. CP states impose duties on spouses towards each other in management of community assets (don't exist in common law prop state so if you acquire business during marriage, it's yours. You can give away/sell w/o consent of spouse)

1. fiduciaries in management of community assets

a. cannot give away money as gifts w/o consent

b. making stupid stock decisions and gambling don't breach duty

c. buying house for mistress does

d. giving away money is examplar way of breaching

e. using assets to commit crime is breach

f. real estate transaction involving community funds reqs joint consent

iv. What counts as community prop-general rule:  anything acquired after the marriage other than by gift or inheritance is community prop; this is rebuttable presumption 

1. Limited to prop that is earned. No inheritance or gift

2. Paycheck that arrives after marriage is CP and thing you bought it with too

3. Profits, interest, and appreciation take on character of underlying asset. If I own stock b/4 I am married, appreciation is separate prop

4. Salary b/4 not, but salary after is 

5. Interest on separate prop:  retains character of underlying prop

6. If buy house during marriage w/only own salary, that is community prop and appreciation = community

7. Prop retains its character when you exchange it; if had house b/4, sold and then buy stock, it is separate; if had money b/4 then buy something, that is yours

8. Must be able to prove that the money used to buy something was separate = clear and convincing evidence

v. Commingling

1. If you commingle separate and community assets, it will be CP. Burden is on party who wants to keep it separate to demonstrate that it is separate 

a. Lotteries: you bought it day after marriage but did you buy it w/ separate prop (hard to prove).  

b. Inheritance: sometimes you do get them in response to community efforts though

c. Bonus: looks like gift b/c employer not reqd to pay

d. Personal injury:  on one hand, if for lost wages, makes sense to be community prop b/c would have been CP; but if for pain, then that’s personal; some cts divide, this still leaves many problems like if 5 yrs into the marriage get an award for lost wages over rest of career and get a divorce and have long career b/4 you, have to determine what % would go to those 5yrs (need to figure out what working life would have been and increases in wages); may not have clear distinction from ct or insurance co that awarded damages

vi. Women do better in community states; this does not matter for most people unless divorce after long marriage w/lots of prop or very wealthy (CP=50% while common law=33% or lower) 

c. There is a way of changing separate prop into communal prop besides co-mingling

i. Give the prop as a gift to the communal prop, or to the other spouse as a separate gift.

ii. Ex: if buy furniture for “us” with separate prop, then the furniture is communal prop.

iii. Expenditure of separate prop funds for community consumption is understood as community prop, and is not re-compensated.
A. Houses

1. They are a very common locus of co-mingling, people do put substantial amount of separate funds into a house, and then pay the rest of mortgage with community prop.

2. Shelter is something that you consume together. 

a. So one interpretation of the house is that it is a gift to the community, and thus communal prop.  

b. But on the other hand houses are not just shelter and consumption, they are investments.  

c. So when separate prop is used as a down payment, there are several ways the law could treat this situation.

1) As gift, loan to be repaid, or investment.

· Risking the depreciation of the house

3. The money a couple might spend on a house could be quite substantial – repairs, additions, maintenance
a. It is crucial to the outcome of the litigation when the marriage takes place
b. CA – if marry before buying the house?
1) CA supreme ct in the 70’s – says that the house is a gift, unless there is some evidence of some other intent.  But the California ct was fine if the prop was said to be not a gift, then the house would be considered an investment.  (Lucas decision)  So if write down that the house is not a gift the cts will assume it is an investment.
2) In 1980 – Overruled the Lucas decision by statute, they won’t presume it to be a gift but as a loan, unless the spouse makes it clear that the down payment on the  house was not supposed to be a loan.
3) The California Supreme ct has repeatedly held that this legislation cannot be retroactive.  It would be the taking of prop.  So it depends on when the house was bought, as to how the prop is divided.
c. If buy the house before you get married – then the house is assumed to be an investment, because you have a pre interest in the house which is pretty easy discernible.  The house is not communal prop.
· The rebuttable presumption does not apply here, and the idea that if you spend a community fund on a community need then its presumed to be community prop also does not apply here.  So there is no reason to think of the house as a gift.
4. Could understand all of the community investments in the house, as gifts to the separate prop owner, or as a loan to be repaid, or as an investment
5. The community interest in a house purchased after married, arises only to the extent that the community funds reduce the debt.  Buy having reduced the debt by whatever percentage the community paid off, then the community owns that percentage.
6. However, sometimes what happens is that there is still some money owed to the bank, the community is only entitled to whatever percentage they have paid off, and the rest of the interest in the house is owned by the person who made the original down payment.  All of the banks prop interest is attributed to the prop owner.  This percentage only applies to the principle.
· This seems like an unfair rule to the community.
7. There are immense strategic advantages depending on when you get married and when you buy the house.

8. California’s treatment of advanced degree – if you pay your spouse’s way through school then you are entitled to the money back with interest. ( the money is treated as a loan)
9. Determining Who Gets What:  It is just a complicated act in tracing.  
a. Was the new house a separate down payment, a community down payment, or a mixed down payment
b. If it is a mixed down payment then just apportion the percentages

B. Pensions – if you get married and you own anything beside a house, a pension is going to be your next valuable asset. 

1. Sometimes they involve the kind of complexity involved in houses.

2. In order to assess what portion of the pension is community assets, one has to decipher what portion of the pension is attributed to the years of working during marriage

3. Pensions are potentially community prop, because they are part of your earnings.  They are always a function of your salary.

4. Because they function as a reward for efforts during the job, they are considered community prop insofar as they are rewards for the work done during the marriage.

5. Pension in many jobs do not become vested, until you have been employed for a certain amount of years.

6. Even unvested pensions are treated as community prop in CA and in many other states.

7. If pension does not vest until after the divorce, that pension is still community prop even though during the marriage it may well have been worthless

C. Graham (Ann and Dennis were married, he pursued MBA while she supported them, lower ct finds MBA marital prop worth 82K, ct found this number by determining how much more he will earn w/advanced degree, this is a prediction but some evidence based on statistical evidence)  

1. lower ct made reward after discounting present value and made estimate of future value

2. problem:  ct did not compute interest, advanced degree is worth what would get today, instead of giving her her share today to invest, giving today’s value spread out over time which means she is losing value

3. ct on appeal finds that the MBA can not be marital prop b/c

a. not transferable prop

b. no redemption value

c. no loan value   

d. no exchange or sale value

e. value ceases on the debt of the holder (cannot pass it on to others) (like a LE or JT)

4. False presumptions;

1) Having a degree makes you more loan worthy, but ct was saying that degree couldn’t be used as collateral for a loan

2) but can be collateral b/c an MBA is a certificate of your accomplishments and bank can pledge your income attributable to your degrees  

3) nothing in principle why income stream attached to advanced degrees should not be marital prop

4) also say that degree not transferable, but degree is not what she wants, she wants the income stream and income streams are readily transferable ; the act of getting married itself transfers an income stream, marital prop makes income streams transferable

5) He has interest in degree and that is prop. Degree involves future payments like types of prop that don’t involve cash now but later (bonds, pensions)

6) Modern Law: most states now rules that advanced degrees are not marital prop but states have reached a variety of compromises short of martial prop (NY only one that recognizes as marital prop):

· in CA, reimbursement oriented:  if one gets degree during marriage, non-degree holder gets reimbursement for direct expenses (but only get half of expenditures even though all was your salary b/c went into community prop pool, no reimbursement for what would have earned if did not go to school but worked); only works if not married for long time b/c presumed would have received some of the benefits by then, presumption is ten years.

· some states consider when comes to alimony (give if person did not find better job b/c thought spouse was going to support)

· in CO, off set rule:  not considered marital prop but relevant to division of what prop there is (valuing the degree). Uses lots of discretion, allows cts to do justice in absence of other assets this way.

· what if have debt from prior degree and pay off by divorce, this is considered as a gift from community to separate owner

· may be overvaluing the advanced degree (more hours, more stress not accounted for) and degree holder may not choose to go into that kind of career

7) POLICY HYPO: imagine CA law that turns advanced degrees and other form of increased earning capacity acquired during marriage into marital prop.

1. Anti-education: is like imposing 50% tax on earnings which will deter people from getting advanced degrees to begin w/. Like alimony is a tax on income, especially when given in ongoing payments rather than lump sum.

a. don’t have to structure it as a tax, do not reward a percentage of future earnings but a lump sum award, therefore has a debt but no tax and has every incentive to work off b/c can keep every marginal dollar

2. Pro-education: making it not marital prop may many people who wouldn't be able to get the degree if spouse didn't support them

3. self-reliance: encourage people to develop their own education rather than relying on spouse, and even more after divorce 

4. Debt: if get money from spouse to pay tuition, then don't have to lock people into debt 

5. Fairness: imagine wife sits on butt while husband earns degree and files for divorce day after he gets it but she'll get 50%.

a. Maybe we make assumption that 2 are equally contributing until proven otherwise. Or maybe judges would do worse when given discretion.

27. LL/TENANT LAW
a. 3 main kinds of tenancies: although rules have changed, they remain the basis of understanding (often do not fit into one category)

i. TERM OF YEARS:  lease that lasts for some fixed period of time or period computable by formula

1. Assuming no breach of K terms, neither party is entitled to cancel w/out other party’s consent

2. NO notice of an intent not to renew is necessary when the term expires

3. if want to renew, need new document w/new signature

ii. PERIODIC TENANCY:  month to month lease, common, or year to year lease

1. Continues indefinitely until one party terminates

2. Know if have one b/c it typically uses that language (month to month)

3. Need to give notice if don’t want to continue. If no notice, assumption is automatic renewal for another period on exactly the same terms on which it started out.

4. Under common law, ½ year's notice is reqd to terminate year/year tenancy. Others say one month in advance of the end of the period.

iii. TENANCY AT WILL: 

1. Can be terminated at any time by either party

2. Also terminates automatically at death of either party

3. If LL dies, they can terminate your tenancy and evict you.

4. If T dies, your estate still owes?

5. Traditionally, NO duty of notice was reqd to terminate

6. Modern stats give TAW a right to prior notice

7. No automatic renewal period. 

8. Can be created by express or implication: T may take possession w/ no term stated and no period for paying rent defined. 

9. For PT and TY, unilateral power to terminate lease can be engrafted on

10. in CA, LL must give 30 days notice to evict you (diff b/w month-to-month and this is that TAW are not assignable)

b. Garner v Gerrish (lease exists, LL dies, executor tries to evict b/c believes was tenancy at will)

i. Issue: whether lease which grants T the right to terminate the agreement at a date of his choice creates a determinable life tenancy on behalf of T or merely est tenancy at will. 

ii. Holding: lease created tenancy at will.

iii. Rationale: 

1. executor argues that it expressly says terminable at will of T and under common law it says if is tenancy at will for one party it must be for other party as well, also no other definite termination stated. 

2. Just b/c T had right to terminate doesn’t give L similar option.

3. Ct rejects common law rule as stupid b/c asymmetric leases are okay as long as that was intent of parties so no reason to forbid such contract terms.

iv. Isn’t it the same grant if said “to tenant for life until he chooses to terminate”? same as LE terminable?

1. LE interests are transferable while interest in lease terminable at will is not

2. LLs owe tenants large amount of duties; e.g., habitable residences:  if LE, LL does not owe this whereas do for lease terminable at will

v. Would you find differently if tenancy at will was only for LL?

1. May be subject to abuse by LL  e.g., requests to fix premises may lead to threat of termination

2. But tenant can sublease, so there may be market, and he effectively becomes the LL of the apt

c. TENANCY IN SUFFERANCE:  when a tenant remains in possession of a prop he’s not entitled to; typically, when the tenant stays after termination of lease (wrongful possession, trespass)

i. Rules:

1. Common law rule gives LL 2 options:

a. Evict (and get damages) or,

b. Consent (express/implied) to creation of new tenancy [ie sign an explicit lease with the tenant with the terms in it]

c. If does neither, the law implies a new lease binding on the LL and tenant similar to the old one with a maximum of one year on the imposed lease (even if og was for longer)

ii. some statutes specify length of holdover tenancy

iii. others convert holdover tenancy into tenancy at will and provide that tenant shall be liable for reas value of use and occupation

iv. AP could only occur if actually evict the person

d. Crechale v Polles (T signs five yr lease, towards end of lease, he knows he wants to move out but w/ 2 month extension, he negotiates an extension with the LL, there is a dispute over what LL said, then T writes letter to LL saying that this is to confirm extension, LL writes back denying agreement and demands vacate at end of term, T sends check at end of first month, LL cashes, sends another at end of second as final payment, LL refuses to cash it and sends letter saying that he had signed on for another 5 yr term and waits a year and sues for 14 month back rent)

i. Holding: not entitled to req Ts to pay rent for new term of rental K as holdover Ts for the following reasons:

1. When T holds over, LL can evict or treat as trespasser or hold as T. Once he chooses, he cannot change mind and it becomes binding on both.

2. LL's letter telling them to get out was effective as election to terminate lease and treat them as trespassers. He also refused to extend the lease but failed to pursue remedy of evicting T and furthermore, continued to accept monthly checks for rent due, implying renewal of lease. 

ii. Ct likely was sympathetic to tenant in hard spot so found some way to construe LL's actions as giving up right to renew.

iii. Policy for laws protecting Ts:

1. some LLs may enforce renewal of lease even though T stayed only 1 extra day

2. some holdover Ts are forced to pay double rent

3. creates incentives to make Ts get out on time

4. LLs can evict holdovers or call the police on trespass charge.

5. emphasize contractual nature of leases.

iv. Policy for laws protecting LLs:

1. LLs have trouble predicting when T will actually leave and Ts may take advantage

2.  LL would always prefer T to leave voluntarily than have to go thru lengthy eviction process

e. Delivery and Possession:  If holdover tenant effects new tenants entrance, who is responsible to new tenant?

f. Hannan v Dusch (LL’s premises is still occupied by previous tenant, LL refuses to bring eviction or pay damages; lease does not include a specific covenant that says LL promises to deliver premises in which case LL must evict, merely said that new tenant may take possession):

i. Related Rules:

1. if LL grants possession to two Ts at same time, LL breaches his duty and is liable for damages.

2. if T was late to show up and someone moves in before him, it is the T's problem and he must evict  

ii. But here, there was a holdover tenant and it was neither T's or LL's fault

iii. Issue: Does the LL have the implied duty to deliver physical possession to the T at the beginning of the lease term? 

iv. Rationale: There is no implied cov that leased premises shall be open for possession by the T at beginning of his term. The only right that new T has is right to possession. Thus, new T only has remedy against old T.

v. But in most jx, T's obligation to pay rent is dependant upon LL's fulfilling his obligation to place T in actual possession, not just provide legal right.

vi. English Rule: LL has duty to give actual possession

1. Advantages:

a. Easier for LL to monitor

b. in most circs, LLs are professional evicters, they know the rules, they can get good deal from lawyers  

c. LLs know facts relevant to eviction

d. if tenant does not say going to assume duty to evict, most people believe that when sign lease for possession believe they are getting actual possession and LL likely to get better price for duty to do so

2. Cons:

a. LLs may pay higher rent to assume the duty

b. Not fair to make LL liable for 3rd party tort.

vii. American Rule:  tenant has responsibility to evict holdover Ts 

1. Cons:

a. no person in right mind would contract thinking that they have to evict someone themselves, so not fair to make them do it themselves (who wants to buy a lawsuit?)

28. Sublease and Assignment
a. Modern trend: examines the intention of the parties. If charges more rent than he has been paying, cts view as indication of sublease. If pays lump sum, indicates assignment.

b. Ernst v Conditt (E leases R land, R subleases to C, but later wants out so he asks E if he will extend lease and assign to C, he agrees, R also promises to be liable for rent even though C is to pay, C promises R to satisfy all obligations he has undertaken under your lease, C stops paying, but all language in lease says that it is a sublease, E tries to sue C and C says no, it is a sublease)

i. Issue: Are words "sublease" and "subletting" in transfer doc controlling in determining whether transfer is sublease? No

ii. 2 approaches:

1. Formalistic: Common law: if subleasing T conveyed anything less than whole leasehold estate (retained reversion or transferred 1 yr term to lessee though 2 yrs remain on lease) to sublessee, it was sublease. If conveyed the whole, it was an assignment

2. Modern: examines intent of parties derived from language of instrument and surrounding circs.

a. If sublease, no privity and og LL cannot recover from sublessee.

b. If assignment, LL can recover from assignee

iii. Rationale:

1. Under both approaches, transfer to C was assignment. Though R promised to be personally liable, this is a given under either sublease or assignment (he had no reversionary interest).

iv. C will win if it is a sublease: C he is a later owner of burdened land. Whether he is bound by Rs promise to E depends on whether the burden runs w/the land and it doesn't b/c there is insuff vertical privity.   

1. But could make a TPB argument now (not then) and say that C made promise to R for benefit of E, E would win this way

v. E wins if it is an assignment b/c C directly liable to him and vertical privity req’t met and burden runs w/the land

vi. Why can’t he still get $ from C even if it is a sublease by calling it equitable servitude? (don’t need vertical privity on burden side) B/c E wants damages and not specific performance 

vii. But if the promise is to pay money and if he is requiring someone to pay money, can ordering someone to pay money via specific performance be just like damages?

· cts are split on this: some say no calculation of damages necessary to enforce promise to pay $ b/c that is in the amt

viii. What about R? E could have sued R when C failed to pay rent b/c promise number one, I will pay rent; even though he transferred all his interests, that does not release you from obligation unless there is an explicit release by promisee; thus second promise by R to E that he will remain liable was unnecessary

c. Hypo: E leases to R for 5 yrs, R promises to pay rent, R then assigns all his rights to C, C then subleases for just one year to D who fails to pay rent; can R, C, and D be sued for D’s breach?

1) R yes b/c no release

2) D:  depends on jx, if it allows equitable servitude, then yes but no TPB b/c he did not make a full obligation promise

3) C:  the assignment even w/out promise makes you liable b/c burden comes w/the land, and even if don’t presently have use of land, still liable b/c have reversionary interest

· But if was sublease, no liability unless equitable servitude theory

· Still is assignment but C assigns to D, is not liable, D is liable to E and C is not liable to R b/c he did not make promise and he assigned the land, C is the owner of prop that is burdened by a covenant 

· E can sue R w/out release even if he does assign his interest; R has made promise to pay rent and covenant runs w/land, in order for R to cease being liable, must be released

· If R assigns to C and C promises for all obligations under lease, although do not need b/c assignment allows all burdens to run w/the land, but is relevant if C assigns to D b/c then D is liable for the burden that ??????

· TPB doctrine limited to the new K/promises and not the og ones

d. Kendall v Ernest Pestana (EP co. signs lease w/ K that says K can not sublease or assign w/out written permission, K asks LLs written permission to transfer remaining part of lease to another party, EP says no b/c rent went up and he rather ? break so that he could get more)

i. Common law rule: free alienability of leasehold interests but may restrict by K. Such restraints are strictly construed against the lessor, esp when lessor can terminate lease if it is assigned w/o lessor's consent (forfeiture restraint)

1. Policy: protects reas interests of lessor as to who shall possess and manage prop in which he has a reversionary interest and from which he derives income

ii. Majority rule which allowed lessor to arbitrarily refuse to consent to a proposed assignment when lease contained an "approval clause" was replaced by minority rule modification which said lessor may only object when it has commercially reas objection to assignment 

1. This is default rule b/c LL can opt to freely negotiate a provision that gives absolute right to w/hold consent. (adopted by Restatement)

2. No default rule for residential leasing often LL lives in close proximity and has a concern for who are his neighbors

3. Policy: 

a. B/c of urbanization, necessity of reas alienation of commercial building space has become paramount

b. Gave lessor more control over person entrusted w/ his prop (but lessor/lessee relations are more impersonal now)

c. Lease is a K and Ks include duty to act in good faith and to deal fairly (discretion exercised according to commercially reas stds)

d. Fairness: R took risk that rents will go down so why shouldn't he also benefit from increased rent?

iii. Reasonableness std of refusal to consent (is a fact question): jury may consider financial responsibility of assignee, suitability of use for prop, legality of use, nature of occupancy, competitor, assignee is bad credit risk, personal taste, conveniences (desire to charge higher rent is not reas)

1. Race discrimination is clearly prohibited but ideological differences fall in b/w race and legit business interest. 

iv. In CA, LLs are entitled to discriminate under doctrine of freedom of association but slippery slope.

v. Disc is bigger concern in residential context b/c residential renters are less saavy about terms of lease. LLs might abuse.

vi. Relationship b/w this reas consent rule and duty to mitigate:

1. If you're in jx w/o duty to mitigate, can wait till end of year and demand T pay whole yr's rent. 

2. HYPO: you have a friend willing to pay same price on a lease. You ask LL if you can sublease and then walk away. LL has duty to mitigate so if he doesn't lease to the friend, it's his fault.

a.  If you say LL had to give reas consent but had no duty to mitigate, this allows T to keep any increase in value of rent. He pays LL og lease amt but gets to charge sublessee the increased mkt value

b. If LL had no duty to give reas consent but has duty to mitigate, allows LL to keep difference by leasing it to next person at increased rental value 

29. DUTY TO MITIGATE [applies to res/comm. leases but doesn’t exist in every state]
a. Under common law, LL can leave apt vacant and sue your for the rent (based on principle of prop law equating lease w/ transfer of prop interest in owner’s estate)

b. Modern rule based on equity and justice and efficiency.

c. Can you force T to waive duty to mitigate? No b/c then everyone will always waive it b/c people are desperate to find a place to live.

d. Policy for "No Duty to Mitigate:" (or at LL's option)

i. LLs like it b/c vacant apts never call you to make repairs. Can get rent and not deal w/ hassle of live T.

ii. T cannot by his own wrong impose a duty on LL

iii. T has "purchased" an interest in real estate and should be stuck to it (no ownership interest)

iv. LL shouldn't be forced into personal relationship w/ new T he doesn't want

v. LL shouldn’t' be reqd to seek out new Ts continually

vi. Abandonment of prop invites vandalism

vii. Reletting abandoned premise might be held to constitute an unwilling acceptance of surrender offered by defaulting T. 

viii. Gives LL more control/choice over new Ts.

ix. Has a deterrant effect, leads to honest, stable tenants 

e. Policy for "Duty to Mitigate":

i. Waste: apts may remain vacant

ii. LL is keeping someone homeless while still imposing cost on another

iii. Since LL is familiar with finding Ts, they can do it more cheaply and efficiently 

iv. Will get difference if new T pays more and T pays difference if new T pays less

f. Surrender defined: T's offer to end a tenancy which terminates the lease provided that LL accepts T's offer. May be express or implicit. (Look at intent of LL to determine acceptance)

g. LL's choices: may terminate lease and sue T, or lease premise on T's account, or not terminate lease but voluntarily mitigate.

h. Sommers v. Kridel: 

i. Facts: D entered into 2-yr lease agreement w/ P, but had to cancel. P didn't reply to letter and didn't rent to 3rd party who wanted the room. P then rented 3 months later but sued D for total amount due for 2-yr term.

ii. Issue: Is LL seeking damages from defaulting T under duty to mitigate those damages by making reas effort to relet? Yes.

iii. Ct follows minority rule based on K law that LL is under duty to mitigate where T has surrendered and abandoned premise prior to expiration of lease.

i. Lost volume:  w/greater volume production, in contract law, canceled sales are exempt from duty to mitigate b/c could have sold 2x as many. (should this justification apply?) Majority rule: if LL rents out your exact unit, that equals complete mitigation. If new Ts rent another, no mitigation made. LL is reqd to act in good faith to show all units neutrally

j. Eviction:  an eviction is a termination of lease by LL w/cause; split of opinion in jxs:  as LL, you suffer damages from their breach which includes vacant apt, in some jxs, can recover difference if rent has gone up

k. Commercial Context:  LLs in shopping mall are desperate not to have vacancies b/c other tenants may sue for BoK b/c have duty to keep no vacancies b/c mutually beneficial; thus, store willing to sign the commitment to stay w/no duty to mitigate and pay less is better for these LLs

30. Warranty of Habitability
a. Strict housing codes will have diff effects on buildings depending on market conditions surrounding it, physical characteristics of building, and how it is financed.

b. Category I: building in markets where LLs can afford to make all needed changes b/c can pass costs to Ts in form of rent increases to correct defect of housing code.  

i. Some Ts will be happy to pay more rent for better conditions. Some may not and may have to move b/c can't afford.

c. Category II: some combo of low demand for housing or poverty among the people who might like to live in that building will make it difficult for LL to recoup all costs needed to make changes. Increased rent won't pay for all changes.

i. May have same categories as Cat I.

d. Category III: Life is so difficult that any increased in rent will lead to many T's leaving. LL won't increase rent at all.

i. Everyone happy. No one will become homeless or be forced to double up

e. How safe do we want our housing to be? 

i. Increased costs may prevent people from buying things they need to survive. Can we mitigate this w/ more general welfare, govt subsidies?

f. Constructive Evictions:  

i. In common law, the LL's obligations to the tenant, other than those specifically made in writing in the lease, were few. Included doctrine of caveat emptor and no W.O.H.

1. LL had obligation to give rightful access to premises (sometimes physical, but not always)

2. LL’s promises for heat, water, etc were considered independent promises where breach of one doesn't relieve obligation of other but just gives c/a for damages.

3. Duty of quiet enjoyment was not indep. If LL wrongfully evicted you, you could stop paying and terminate lease and sue for back damages.

ii. Modern law: if unlawful disturbance/breach of cov of quiet enjoyment was so subst as to amount to eviction (made place unliveable), and if the T then abandoned premises, then it is as though the T were evicted, and thus T was relieved of obligation to pay rent. Originally referred to cases of physical ousting, but now extends to beneficial enjoyment.

1. If lease promised habitable premises, then all covered. But if not, many cts say you have to find breach of specific term (duty to maintain common areas, disclose latent defects ) in addition to unlivability in order to use CE. 

iii. Diff b/w W.O.H. and CE:

1. In W.O.H., breach of specific lease term is not reqd.

2. W.O.H. is much easier c/a to bring and was created in part to remedy defects in CE. Easier to prove and damages are more favorable.

3. Measure of damages to begin w/ differs b/w CE and W.O.H.: pain/suffering is not available in CE cases.

4. W.O.H. can apply to partial but some jx say CE must be complete.

iv. CE's protection was limited:

1. Couldn’t always tell how awful living conditions would have to be b/4 cts would protect you

2. If you didn't move out w/n reas time, more difficult to assert that place was unlivable (some jx req that you move out)

3. But, if you walked away and stopped paying rent, LL could sue you for backrent and there is risk of you losing 

4. These reqmts are so problematic b/c most Ts usually wait to negotiate b/4 asserting rights and wait and wait for LL to fix the problem but may be too late.

v. Policy for rule: cts desire to relieve T from harsh burden imposed by common law rules which applied principles of caveat emptor and rejected WOH.

g. Reste v Cooper (tenant signed five year lease on ground level, every time rained, it flooded office, problem w/driveway, agent always responded to complaints, after a short while, T re-negotiates lease for another 5 yr., LL promises to have driveway fixed, he does, but doesn’t work, so flooding starts again, but responsive agent dies, and whenever rains, T complains to new LL and nothing happens, after one bad storm, T gives notice and leaves, he sues for back rent, she says she was constructively evicted by the rain):

i. Issue: Does a T have a right to vacate if his quiet enjoymentx of the premise is substantially interfered w/ by his LL? Yes.

ii. Rule: 

1. CE can extend to commercial lease as well as residential b/c if LL makes land unusable for commercial purposes of lease, it's as if you've been evicted.

2. ordinarily a cov of quiet enjoyment is implied in lease if not expressed.

3. Permanent doesn't mean everlasting. If occurrence is regular enough and serious enough to amount to subst interference w/ use/enjoyment for purpose of lease, test for CE has been met.

4. T's right to claim CE will be lost if he doesn't vacate w/n reas time right after comes into existence. Case by case analysis of reas time.

5. In many jx, had to find breach and implied/explicit specific term:

a. 3 duties implicated in this case (duty to perform repairs adequately, maintain common areas but not leased areas (which driveway was), and duty to disclose latent defects).

iii. LL's argument: Every time it floods and you don't leave, could be used as waiver argument (gave up your right) or evidentiary/consent argument (you used your right for a long time so must be habitable): 

1. ct doesn't want to punish patient people who suffer while waiting for deadbeat LLs to fix

2. T also complained repeatedly, not just sitting around.

3. Or perhaps they knew about flooding and voluntarily accepted it for a lower rent.

h. Constructive Partial Eviction: usually no obligation to pay rent where some breach by LL makes only part of premise uninhabitable. A lot of jx don’t allow partial. Must be complete.

i. T's remedies: 

1. Stay in possession and sue for damages equal to diff b/w value of prop w/ and w/o breach

2. if breach is subst, T may leave on theory of CE in which he is relieved of liability for future rent and entitled to recover damages (for loss while in possession and higher rent for equivalent replacement)

3. Can’t terminate least or stop paying unless abandon prop.

i. Illegal Lease Doctrine: Can’t consent to illegal K (void). Lease for prop violating housing code is not enforceable (b/c like K to transfer illegal goods)

i. Doesn't apply to:

1. violations developed after making of lease

2. minor technical violations (must be suff related to safety and health)

3. violations which LL had neither actual or constructive notice 

ii. Housing code violations are persuasive but not necessary. Can take advantage of warranty of habitability even if there is no technical violation.

iii. Lease itself is invalid contract, so if LL wants to sue for back rent, LL will use quantum merit or other theory of why have to pay; tenant will have to pay something

iv. May Ts stay and pay less rent?

v. POLICY: 

1. protect Ts who are currently living in substandard living conditions who want to get out

2. redistributive: if you are T living in unpleasant circs and you don't want to leave, you can get ct to declare that rent you are paying is no longer obligatory. Cts sometimes just allow you to pay less.

3. Deterrence: forces LLs to bring their housing up to code 

j. WARRANTY OF HABITABILITY: came from K doctrine of consumer protection for purchase of goods, sellers in better position to assure quality and safety. At common law, b/c of caveat emptor and indep covs, LL breach would allow T to sue but not stop paying rent.
k. Implied and not waivable.
l. Rarely applicable to commercial leases since those leasers are thought to be more saavy.

m. Policy: LLs have expertise in maintaining building and more financially situated to do so and tenants do not have ability to determine quality. Ts are also in inferior bargaining position.
n. Tenant’s Remedies [where breach is material and LLs given reas notice but doesn’t repair]: 
i. Can terminate and leave w/o liability, or sue for damages

ii. Injunctive relief against violation of W.O.H (order LL to improve)

iii. Some jxs:  tenant repair herself and deduct from owed rent (must give LLs advanced notice of intent to repair)

iv. Since based largely on contractual principles, may avail himself of K remedies such as damages, rescission, reformation

v. May w/hold rent but retain possession  

vi. May pay rent, and later sue for reimbursement

vii. How to calculate damages:

1. diff b/w agreed rent and fair rental value of premises as they were during occupancy

2. percentage diminution approach: agreed rent is reduced by percentage equal to percentage of lease-value lost by T in conseq of LL's breach

viii. Rent reduction: difference between fair value w/out defects and what reas person would pay w/defects

1. value w/o defects - (lease price – latent defects)

2. difference between value of dwelling as warranted and value as exists in defective condition; value as warranted = lease amount(this can lead to negative amount 

· crit:  engaging in fiction by starting at lease price b/c the actual value of the premises w/o defects may be much more; ct being aggressive in starting w/this amount

ix. Damages for pain and suffering

1. If Ts didn’t complain, then maybe shouldn’t get

2. How calculate?

· Ask how much is it to person to live with an apt w/bad smell, how much less would you pay w/that; e.g., $100 less, that = good market assumption of bad smell

· But already gave you rent reduction for that, why give that amount twice?

· Need real deterrence b/c most tenants won’t complain or get lawyer, will not sufficiently catch all those in bad behavior, so need to deter by increasing penalty a lot

· Retribution: these are bad people 

· And, why shouldn’t tenant who had to suffer and bring suit not get a little extra

o. Landlord’s Remedies:

i. Eviction

ii. Forfeiture clauses: right to terminate lease if T fails to pay rent or breaches materially

iii. Holdover: may claim reas value of T’s use of unit

iv. Surrenders/defaults on rent: 

1. Accept surrender (terminate lease and no rent due)
2. Relet on T’s behalf (in case can’t find new T, hold old T liable for rent)
3. Leave unit vacant and sue for rent.
p. Hilder v St. Peter (horrible conditions):  ct authorized damages

i. Historically, all LL had duty to do was to deliver possession to T. In modern times, T enters into lease to obtain not arable land but sanitary and safe housing.

ii. Modern rules:

1. LL promises to deliver and maintain premise in habitable condition and T promises to pay rent for habitable premise and these are mutual promises. 

2. Any residential unit has implied W.O.H. which covers all latent and patent defects in essential facilities of unit which are vital to use for residential purpose.

3. Thus T who enters into lease agreement w/ knowledge of defect cannot be said to have assumed the risk.  

4. LL has duty to repair and duty to continue to keep premises habitable.

iii. To determine breach of W.O.H.:

1. look to relevant housing codes (persuasive)

2. claimed defect have impact on safety and health of T 

3. T must show that he notified LL of defect not known to L and allowed reas time for correction.

q. Retaliatory Eviction
i. Most jx today forbid it. These are restricted by rent control laws and anti-discrimination measures

r. Law of waste: duty not to commit waste is breached if T makes such a change as to affect a vital/subst portion of the premises as would change its characteristic appearance, the fund purpose of the erection or uses contemplated, etc.

s. If premises destroyed: by natural hazard, common law reqs T to keep paying rent and can’t terminate lease but modern laws reverse.

31. RENT CONTROL
a. Rent control stats est “base rent” for each amount and LL may raise rents to give “fair return” (for increased costs). First, there’s price freeze. Says LL may not raise rent above level they were at 6 months b/4 law got enacted so that Ts won’t be priced out of neighborhoods during periods of rapidly escalating prices. 

b. Criticisms:


i. Deterring new construction is one of the biggest criticisms of rent control. Rent control ordinances almost always exempt buildings put up after ordinance was enacted in order to encourage development b/c builders won't put up buildings if there's freeze on rent.

ii. When rents are kept artificially low, LLs don’t build as much housing

iii. Rent control doesn’t help poor people that much over time b/c LLs convert rental prop to ownership prop and affluent Ts become more attractive b/c less likely to rent.

iv. Rent control induces LLs to try to turn rental units into condos b/c selling would be more profitable than renting, but this is almost always forbidden.

v. If LL cannot increase rent to pass off costs, may have incentive to decrease maintenance so as to maximize profits, but every jx adopts W.O.H. at time of rent control stat in order to prevent this.

vi. May induce LLs to evict but rent control stats are almost always accompanied by strong bans on eviction and make LLs renew leases once they come due, and at same rent price. Otherwise, LLs will want to boot you out whenever rent increases so they can lease to new T. (Vacancy control)

vii. Inefficient way to distribute wealth: taxes might be better

viii. Might lead to illegal activity: bribes, subleasing above value (thus benefiting the rich)

c. Policy reasons for rent control:

i. Gentrification: there would be large diverse population w/ low income but w/o, would be homogenous.

ii. Protects community interest in diversity and individual’s interest in staying in their place.

d. Help for LLs:

i. Allows LLs to apply for rent increases sometimes if they can demonstrate they are unable to sustain building at current rents. Hardship.

ii. This prevents LLs from actually abandoning housing (would cause decline in availability of low-cost housing).

32. TRANSFER OF LAND

a. Recording Acts (allows purchaser to check if there’s been earlier transaction)
i. When purchase real estate, want to make sure person actually owns it, and there are no other people w/ownership interests (co-owners, banks), or restrictions on use. Don’t be defrauded.

ii. Do title search to determine these

iii. Most states organize deeds by grantor/grantee indexes, alphabetized in decades or years, under name of seller and in another set of books by the buyer

1. O(A(1910) (B(1920)(C(1930)(D(1940)(X(2000) (and O(Y in 1909)

2. Begin in grantee index under D's name in 2000. If find nothing, go to 1999, etc until you find D being purchaser of land in this county (which you'll find in 1940). We'll see that D bought land from C in 1940. 

3. Then begin looking at C in grantee index to see if C ever purchased this land that D sold to X. You'll find that C purchased it in 1930. Keep going and you'll find out O purchased it from govt in land grant in 1900 and you feel this is secure enough.

4. You're fearful that O sold it to Y in 1909 b/4 to A in 1910 and that Y's chain of title may then be the real one. You wouldn't find Y in the grantee index b/c you're in the wrong chain to start with. You're also looking to see if O has mortgage or easement. Do the same for the entire chain of title.

5. Aks yourself, did O sell his property from 1900-1910? Look under A in grantor index to make sure A didn't sell it to someone else besides B before 1920. Then finally look up D all the way up to 2001.

6. why have grantor index? –isn’t grantee enough? –no b/c want to make sure that it wasn’t granted to more than one person, creating another chain of index

iv. Common Law Rule:  First in time, first in right; second buyer only had fraud c/a against seller

1. what is the problem w/the common law rule? 

a. How do you know who is first, second buyer and seller may backdate, in which case, we might not know who was really first-this can cause an incentive to want to engage in fraud, lots of litigation w/hard to resolve

b. Central purpose of recording statutes is to reverse the presumption that 1st purchaser is the owner and 2nd is not.

i. Policy for giving it to the 2nd purchaser:

1. Creates incentive for people to quickly record. 

2. Contributes to functioning of system that allows everyone to know who real owner is.

3. Facilitates future purchases if you give ownership to the person who recorded, so that later purchases can do a title search

4. Fairness: Like to give A incentive to record but also like to give B ability to rely on system that is in place. B did a title search and as far as he could tell, O was still the owner when he sold to B. So B didn't fail to do anything while A did.

c. TYPES of Recording Statutes:

i. RACE STATUTE: whomever records first wins (purchase order doesn't matter)

1. purchasers at times can be defrauded if not careful

a. O sells to A, then moments later to B who runs and records, and B then sells back to O (they are frauding together), they now keep it, or they sell it to C and take off

b. This was the main problem that caused most jx to abandon the race statute

2. Policy:

a. this creates incentive for everyone to record as fast as possible

b. this creates security for all buyers that if they do a title search in recorder’s office, there will be no potential valid unrecorded claims

c. fact that it can take some time to record creates problems, it is not fully infallible; you want to do title search as late as possible so that no one can record before you

d. is verifiable. Don't care about anything else but "when" it got recorded and this is easy to find out.

3. Hypo: if O sells to both A and B and B doesn't record and then sells to C who records b/4 A, A will win b/c B didn't record and so will impute that to C.

ii. NOTICE STATUTE:  in order for a later purchaser (B) to take precedence over a prior purchaser (A), later purchaser has to act in good faith, has to be a purchaser and not gift recipient, and B neither actually (A can prove B knew about him) or constructively (A recorded first) knew of A’s purchase:

1. in notice jx, A still have incentive to record as quickly as possible b/c if A records b/4 B buys, that puts B on constructive notice and allows B to rely on what she can reas find out.

2. Penalizes A for not recording sooner and removes O’s power to sell to someone else.

3. But if one does not try to record, O can sell later to C who owns over B and A (unless B records before C buys)

iii. Grace period for purchasers: in jx w/o, even if B just bought moments after A does, and A does everything in her power to record as fast as possible, B is owner.

1. evidence that B is colluding w/ O in notice statute, dissolves title (but not in race statute)

2. if A tries to sell to C having recorded b/4 B records, can C become the owner? –even though A does not really own (just like O does not when he sells to B, B is still owner b/c good faith and no reason to think owned by another), same notice base statute makes C owner over B as long as C bought in good faith and had no reason to know that B exists as real owner and did title search and saw A recorded; if B wants to make sure it is his, he has to record at any time b/4 A sells, even after A records

iv. Shelter Rule: 

1. If you buy prop from someone who is protected by recording act, you should benefit from their protection (otherwise they don’t really benefit from act). 

2. prop to A who doesn't record. O then grants prop to B who doesn't know about A and has no reason to. A then records and B wants to sell prop to C. We're in notice jx so doesn't matter that A recorded b/4 B. If C does search, will see that A bought b/4 B but B owns it b/c he was a buyer w/o notice of A's prior purchase. B wins against A and so does C b/c C is in shelter of B's victory over A (C can purchase good title from B even w/o him recording but problematic)

· Merely allows C to take advantage of B's protection. IF you are purchasing from someone protected by recording statute, you get protection too.

· if we allowed A’s recording to prevent B from selling the prop, it would to a substantial degree undermine B’s benefit under notice rule (sure B gets benefit of not getting evicted by A, but B would not really be the owner b/c could not sell and thus not be entire owner over prop)

· Does it req that person invoking it purchase? 

v. HYPO: O to A (doesn't record), O to B (no notice, doesn't record). A records after B's purchase and A sells to C. B then records. C then records

1. Under notice statute, B beats A. If C hadn't purchased B wins

2. C doesn't/couldn't have known about B since he recorded after the transaction so C beats B under notice statute.

3. Under race-notice statute, A wins B. C wins B.

4. Shelter rule: if C wants to buy from A, we don't preclude C from buying B's prop merely b/c C knows about A' prior purchase. Since B was protected by shelter rule, we give B opp to sell to C. If B would simply record b/4 A sold prop, B would be permanent owner

5. We don't need recording statute or chain of title in this case b/c B can't win A on race notice since A recorded first. Thus A has valid title and C is merely purchasing from real owner. Even if B recorded b/4 C, C is not deprived of ownership b/c B is not the real owner. Shelter rule doesn’t apply here b/c A is not evoking a recording statute. C hasn't recorded quickly but this hasn't led anyone to make purchasing decision to their detriment b/c of slow recording. B bought long b/4 C and didn't suffer from failure of C to record earlier.

vi. RACE NOTICE STATUTE:  in order for later purchaser to prevail against first purchaser, later purchaser must fulfill the notice reqmts and record first.

1. if O sells to A and then to B, the only way for B to win against A is for B to also record first, if A records before B, A wins, the only way for B to win is for B to be both in good faith and record first

2. this gets rid of problem of collusion

d. Forged deed: hard to detect when you’re buying property 

e. Wild deed: (an instrument issued by grantor whose own source of title is not recorded) 2 sales from og owner. O(A and O(C. Key issue here is that A doesn’t record but A sells to B who records prior to O’s sale to C. C wins.

i. In race jx, B should beat C except that B’s purchase is not recorded until it is linked up by recording of O(A transaction.

ii. In race-notice, B reported b/4 C and C should be on constructive notice of B’s purchase so C should lose. But since O(A sale was never recorded, there will be no sales under grantor index under O’s name, only way for C to find B’s name was to be able to find A’s name under grantor index, but since it wasn’t recorded, C couldn’t find either.

iii. 2 reasons to give C the deed: 

1. C couldn’t have found about the prior sale so there’s no point in giving C any greater incentive to look.

2. B could have prevented this problem by insisting b/4 she buys this prop that O and A record their transaction and thus connect her up w/ chain of title. B could have easily prevented problem while C couldn’t have.

f. Record too soon: A sells lot 10 to B who records the sale. But at time of sale, A didn’t own prop. After B records, then A purchases the prop and records the purchase. Then A sells it again to C.

i. Should C have know that A already sold prop to B? If C goes to grantee index, finds out that A bought it from O who bought it from X, etc. Then goes forward to see if anyone sold it twice. Gets to O who sold it A once in 1991. Then look at grantor’s index under A’s name in 1991. Finds out that b/w 1991-92, A didn’t sell it. A actually sold it in 1990 b/c he sold prop b/4 he bought it. Can only find this out if C goes thru all the indexes b/4, dramatically increasing the cost of search.

ii. B could have insisted that A record b/4 B bought to prevent problem. C could have done something about it in this case too.

g. Record too late: (prob #10, p692) O sells prop to A who doesn’t record immediately. Then sells same prop to B who knows about sale to A. Then A records, then B sells prop to C who doesn’t know about A, then C records. What does C have to do to find out about sale to A? 

i. Would have to look under O in grantor index all the way to the present. Broader title search than tradit’l one. Usual title search is to go back as far as you need to go and search under O till you find sale. You’d find O’s sale to B. Then start looking at B’s name. C will feel comfortable thinking that B was the owner. To be really comfy, for every seller that you find, look at grantor’s index all the way to the present, b/c then you can miss the possibility that an early sale was late recorded. If B was in good faith, C would be protected under the shelter rule. Half states says C loses b/c should have done a broader title search. Others say std title search is suff.

h. Messersmith v. Smith: 

i. Significance: not only outright forgery causes deed to be declared and not recorded. Here, signature was signed w/o witness. Just called to confirm. Thus deed was not considered “recorded” and thus couldn’t give notice to others.

ii. Issue: IS an improperly acknowledged deed capable of being recorded? No.

iii. Rationale: Seale claimed title under statute which voided all unrecorded conveyances if there was subsequent purchaser who bought land in good faith, for valuable consideration, and recorded first.

1. But since deed was improperly acknowledged, it was legally incapable of being recorded so Seale didn't fall w/n protection of statute.

iv. Notes: many courts hold the direct opposite of this case.

i. Guillette v. Daly Dry Wall, Inc: 

i. Facts: Guill purchased lot in subdivision from Gilmore. Guill’s deed contained restrictions imposed for benefit of other lots on recorded subdivision plan and stated that same restrictions were imposed on each of the lots owned by Gilmore. Later, Dry Wall purchased lot by deed which made no reference to restrictions and sought to build apt building. Dry Wall did title search of prop and found that Guill owned but had never made any promises concerning lot 13 that was recorded. 

ii. Daly rule: you’re on constructive notice on any covs regarding your prop that were recorded in conjunction w/ sale of other prop. Wouldn’t have been hard to search O’s name in grantor index to see whether your lot was being burdened.

1. real estate dev must find out if there was common scheme and if there uniform development. Have to search lots of parcels to figure out if your lot ever got burdened explicitly or implicitly.

iii. Issue: Is a grantee bound by restrictions in deeds to its neighbors from a common grantor when it took w/o knowledge of the restrictions and under a deed which did not mention them? Yes.

iv. Rationale:

1. Statute of Frauds prevents enforcement of restrictions when common grantor has not bound his land by writing. But Gilmore did.

2. P obtained interest in rest of land owned by Gilmore and his deed was properly recorded, so D was reqd to determine whether there were restrictions in prior deeds outside its chain of title.

3. Since D's deed referred to recorded subdivision plan, restrictions could have been discerned from records.

j. Even if you do title search and find no record, you may still be liable b/c promises may be implied in this development scheme. Tell seller that you’re not going to buy unless you can quiet title and get judgment that no implied promises apply to prop. Or put in warranty deed condition that you won’t buy unless you promise to pay my legal debts?

k. Ex: (does title searcher have duty to examine the records under the name of each owner prior to the date of the deed transferring title to the owner?) A contracts to buy prop from O to give to daughter B. A deeds land to B who records the deed. Later, O deeds land to A and A records. A has trouble financially and sells land to C who has no actual knowledge of A's prior deed to B, executed and recorded b/4 A received title. C then records. 

i. B prevails b/c when A received title from O, B's deed was recorded so that it could be discovered by a subsequent purchaser by searching records under A' name prior to date title came to him from O. 

ii. B fails b/c of burden of searching title under name of every owner for many yrs prior to date the owner received title looking for a possible prior deed given by the owner. Since B could easily make sure her deed was recorded after the O to A deed, in promoting efficiency yin land transaction, majority regards B's deed as outside chain of title not giving constructive notice to subsequent purchasers.

l. Ex: (Prior deed recorded after a later purchaser w/ notice has recorded a subsequent deed) O conveys land to A who doesn't record. Later, O decides to convey to B for no consideration. B records. Then A goes to record. Next B conveys for sum to C who doesn't know of O to A deed which was recorded after the O to B deed. C then records her deed. Who prevails, A or C?

i. Depends on whether a prior deed from an owner recorded after a alter deed from the same owner gives constructive notice of the prior deed to subsequent purchases from the grantee of the second deed. If it does, then C has constructive notice of A' prior deed and cannot prevail. If it does not, then C will prevail b/c the deed is not in the chain of title

ii. The cases are split. Purchaser is not bound to examine record after date of a recorded conveyance to discover whether the grantor made a prior conveyance recorded later. Reas limiting the title search. Costs of title searching under this view are subst increased and title searchers may ignore the law.

m. Recording statute don't protect donees and devisees anywhere.

n. MARKETABLE TITLE: an implied condition of a K sale of land 9even when K is silent)--> a title not subject to such reas doubt as would create a just apprehension of its validity in the mind of a reas person who would be willing to take and for which they would be willing to pay fair value. Purchaser should not be reqd to buy a lawsuit.
i. Implied warranty of marketability: assertion that seller has title to prop and that there are no encumbrances, no reas doubt about there being any.
ii. Encumbrances: interest in 3rd party (restrictions, encroachments, easements, mortgages, zoning violations, liens (unpaid taxes), etc.) 
iii. Why should seller disclose? Why not just make buyer do title search?
1. More efficient: allows buyer to make decision not to buy b/4 having to do a title search. If there are easements on prop you didn’t know about b/4 you made the offer, and if seller has to disclose it all, you can walk away on basis of info that has come forward.
2. If warranty of marketability is breached (subst nondisclosed encumbrance), buyer can walk away and get their down payment back.
3. Exceptions to this rule are made for obvious encumbrances (phone lines).
iv. Lohmeyer v. Bower: 

1. Facts: L contracted to buy Lot 37 from B where K provided that B would convey by warranty deed w/ an abstract of title, certified to date showing good merchantable title...free and clear of all encumbrances subject however to all restrictions and easements of record...
a. Abstract of title showed that og subdivider had imposed a restrictive cov requiring all houses erected on lot 37 to b/w 2 stories in height. Also learned that city had a zoning ordinance providing that no frame building could be erected w/n 3 fee of a side or rear lot line. Both restrictions had been violated by the house on lot 37.
2. Issue: whether such prop is subject to encumbrances or other burdens making the title unmerchantable and if so, whether they are excepted by provision of K which reads "subject however to all restrictions and easements of record applying to this prop."
3. Rules:

a. Seller didn’t have to disclose zoning ord since that’s public record but need to disclose violation of.
b. Zoning ords existing at time of K are not encumbrances rendering unmarketable.
c. To render title unmarketable, defect must be subst and may cause injury. Mere immaterial defects which don't diminish value of prop is insuff. Facts must be known at time which fairly raise a reas doubt as to title.
d. private restrictive covenants constitute encumbrances rendering title unmerchantable
4. Holding:
a. Violation of the restrictions imposed by both ord and cov, and not existence of those restrictions, that render the title unmarketable.
v. Other holdings:
1. Sinks case: Fact that buyer may not be able to reach prop doesn't make it legally unmarketable. (Esp if you knew about it)
2. Presence of hazardous waste on prop doesn't render title unmarketable
vi. Conklin v. Davi: 

1. Facts: C contracted to sell residential prop to D but purchasers refused to purchase due to defects in title and misreps so claimed rescission. Seller thought he had acquired title by AP but didn’t disclose this during K of sale. Problem disclosed during title search.
2. Rules: 

a. When prospective seller's title is grounded upon AP, or contains some flaw or record, he may:
i. take whatever steps are necessary to perfect the record title like quieting title or canceling outstanding encumbrances.
ii. may believe his title is marketable despite that it rests on AP and enter into K hoping to convince purchaser or court that his estimation was justified. (viable option only when K of sale doesn't req vendor to give title of valid record)
3. No reqmt that it be a perfect title of record to be marketable. If the only defect in title is remote and improbable contingency, not suff. So here, if outstanding claimants wouldn’t succeed if they were to assert a claim, and if they probably wouldn’t ever even show up, title is marketable.
4. Ct looks at title that exists at time of final decree or judgment, not title vendor may have had when the suit was commenced. (Q is what kind of title vendee will get if forced title upon him by courts)
vii. Measure of damages:

1. loss of bargain damages: diff b/w K price and mkt value of prop on date of breach.

2. Restitution: In many states where seller has acted in good faith but can't convey satisfactory title, the cts will give buyer restitution b/c it is unreas to make seller pay damages when seller didn't know of defect in title when K was signed. 

3. Specific perf for buyer: When buyer asks for SP, cts usually grant it saying each parcel of land is "unique" and money damages can't be accurate substitute (cannot obtain at reas costs enough info about substitute to permit it to calculate an award of money damages w/o imposing an unacceptably high risk of uncompensation)

4. Specific performance for seller: Seller asks for SP, cts ordinarily grant it on theory that seller may find it difficult to prove w/ reas certainty the diff b/w the K price and mkt price of the land.

viii. Doctrine of Equitable Conversion

1. deals w/ gap b/w signing of K and delivery of deed

2. Ct treats signing of K as vesting in purchaser equitable ownership. Vendor is treated as equitable owner of purchase price (holds legal title)

3. Risk of loss: some cts say loss is on seller until legal title is conveyed

4. in MA, risk of loss is on seller if loss is subst and terms of K show that building constituted an important part of the subject matter of K

5. if loss is not subst, either party can enforce the K, w/ abatement of purchase price.

6. Eng rule: vendee bears risk of loss b/c it is equitable owner

o. The Deed: 

i. 3 types in the US: 

1. general warranty: warrants title against all defects in title, whether they arose b/4 or after the grantor took title. Commonly used and typically has 6 covs. 

2. special warranty: contains warranties only against the grantor's own acts . Seller promises that any encumbrances predate seller’s ownership.

3. quitclaim deed: contains no warranties of any kind, merely conveys whatever title grantor has. Makes no promises about nature of that interest. 

a. Sometimes owners don’t have a clear sense of what they own so give quitclaim to avoid becoming liable. Is also cheaper.

ii. Forgery: 

1. A forged deed is void.

2. Grantor whose signature is forged to a deed prevails over all persons, including subsequent bona fide purchasers from grantee who don't know it is forged

iii. Fraud: 

1. deed procured by fraud is voidable by the grantor in an action against the grantee, but a subsequent bonafide purchaser from the grantee who is unaware of the fraud prevails over the grantor (b/c he introduced deed into stream of commerce and made it possible for subsequent purchaser to suffer loss)

2. As b/w 2 innocent persons, one of whom must suffer by the act of fraudulent 3rd party, the law generally places the loss on the person who could have prevented the loss to the other.

iv. 6 promises of general warranty deed:

1. Cov of Seisin: warrants that he owns the estate that he purports to convey

2. Cov against encumbrances: there are no encumbrances on the prop other than what’s mentioned in the deed.

3. Right to convey: promises that seller is entitled to sell prop.

4. Cov of general warranty: warrants that he will defend against lawful claims and will compensate for any loss that grantee may sustain by assertion of superior title.

5. Cov of quiet enjoyment: no person w/ valid title to property can evict buyer.

6. Cov to further assurances: if buyer needs seller to fill out other docs to protect title, seller promises to do so. If initial deed had mistake, buyer could get new deed from seller for free.

v. Present cov: (1-3) Promises about factual matters present on day of closing of sale. Violation will occur, if ever, at time the deed is delivered (SOL begins to run on breach at date of delivery of the deed) and usually don’t run w/ land.

vi. Future cov: promises that grantor will do some future act, promises that might be breached after date of closing. Breached only when eviction occurs (runs w/ land)

vii. Brown v. Lober: (diff b/w present and future covs)

1. Facts: owner conveyed land to Bosts reserving 2/3 interest in mineral rights. Bosts sells land w/ warranty deed to Brown w/o mentioning mineral rights. Then Brown contracts to sell mineral rights to Cons. Coal who suggests paying less b/c only has 1/3 of mineral rights. 

2. Could have sued on cov for seisin and encum but SOL had begun to run so picked cov of quiet enjoyment. 

3. Bosts did fail to disclose and if X ever shows up and tries to excavate, you have claim for quiet enjoyment breach. But no one has shown up to interfere so would be premature to sue for breach of quiet enjoyment.

viii. Frimberger v. Anzellotti:

1. Facts: D conveyed prop to P by warranty deed, free and clear of all encumbrances but subject to all zoning restrictions and easements of record. D’s brother had owned prop near wetlands and filled it up and sold it. Sues for breach of cov of encumbrance.

2. Issue: whether an alleged latent violation of land use statute or regulation existing on land at time title is conveyed, constitutes an encumbrance such that conveyance breaches grantor's cov against encumbrances.

a. Encumbrances may be classed as either:

i. pecuniary charge against the premises (mortgages, judgment liens, tax liens)

ii. estates or interest in prop less than fee (leases, LEs)

iii. easements or servitudes on land (rights of way, restrictive covs)

b. Cov against encumbrances cannot be breached unless encumbrance existed at time of conveyance

3. Fahmie precedent: claim for breach of cov against encumbrances cannot be based on necessity to repair/alter prop to conform w/ land use regulations. Ct refused to expand concept of an encumbrance to include structural conditions existing on prop that constitute violations of govt or statutory regs b/c such conceptual enlargement of cov would create uncertainty and confusion in law of conveyancing b/c neither title search nor physical examination of premises would disclose the violation. Better to deal w/ by including provisions in K.

4. Measure of damages for breach of cov of seisin: return of all or portion of the purchase

5. Measure of damages for breach of cov against encumbrances: 

a. If encumbrance is easily removable, (mortgage), cost of removal.

b. If not, diff in value b/w land w/ encumbrance and w/o encumbrance) limited by total price received by warrantor)

c. Idea is to put grantee is as good a position as if cov hadn't been breached

6. Is holding inconsistent w/ Bower case?

a. Nondisclosed violation of zoning ord was encumbrance in Bower but not here.

b. Nondisclosed violation of zoning ord was violation of warranty of merchantability in K of sale but not in deed.

c. Diff is just b/w 2 docs: in most states, what counts as encum in K of sale is broader than what counts in deed dispute. 

i. At time of K of sale, if we discover that buyer knows something, simply call of transaction, refund purchase price so buyer can buy elsewhere and seller can sell to someone else. Leaves neither party in as bad a position.

ii. In deed case, after purchase has gone thru, forces seller to pay large damage price to buyer or forces buyer to live w/ prop which is much less valuable. Remedy will leave one person much worse than when started out

1. Why should this person by the buyer?

a. Dukeminier’s view: has to do w/ incentives about cost of cure. If there is zoning/env violation at time of sale and give seller to cure b/4 closing, then seller can pick method that’s most cost-effective.

b. If it is in post-sale state, buyer is responsible to fix encum and may impose less cost-efficient method on seller who has to pay for it. May lead to abuse where buyer finds technical violation and makes prop nicer at buyer’s expense.

ix. Rockefeller v. Gray: (minority view of diff b/w present and future covs)

1. D sells 80 acres by warranty deed to R subject to prior mortgage to G (b/c D borrowed money from G). Usually when prop is subject to mortgage, buyer pays off mortgage or D sells prop to R at lower price and have R pay G. R fails to make mortgage payments and G forecloses on prop. G then sells prop to C who sells to Dix via warranty deed. Dix sells to H/G by special warranty deed. Then R brings action to undo foreclosure saying that ct that allowed G to foreclose lacked jx over R. 
2. Ct agreed that jx was improper and if foreclosure was undone, G didn’t own prop to sell to C(Dix(H/G.  So H/G cross-petition b/c they were afraid of losing prop they currently own.
3. H/G don’t sue Dix b/c Dix didn’t do anything to encumber the prop (gave special warranty deed). Do covs run w/ land such that promise made by C to Dix benefit later possessors? H/G sue C on basis of seisin cov b/c when C sold to Dix, C promised “I am now owner” but C acquired prop from G in invalid proceeding. 
4. In most jx, can only be sued upon by immediate buyer (where only Dix can sue C). In minority jx though, when Dix bought prop that was in violation of promise, Dix acquired c/a against C and when he sold prop, he also sold c/a to H/G.
5. Why not sue on warranty of quiet enjoyment? Ct’s concern is that H/G had never taken possession of land so hard to say there was violation of QE

33. ZONING

a. Differences Between Zoning, Covenants and Nuisances

i. Covenants are guaranteed while zoning can be changed

ii. For both covenants and nuisance suits, when mistake has been made in past, private parties can sometimes negotiate correctly; while fixing mistake in zoning decision requires enlisting aid of govt bureaucrats who may be more resistant than neighbors

b. Virtues of Zoning-harder to accomplish for covenants or nuisances

i. Combination of preventing harms b/4 people spend a lot of money to develop real estate  

ii. Segregation:  figure out which part of city is what and keep them separated; keep industry away from private homes that prevents harmful interactions b/4 they occur

iii. Problems of zoning (also exist in covs/nuisances): leg that create zoning ords don’t have the info that neighbors do so may make bad decisions, and may be subject to bribes. Protection against this are variances and amendments of ordinances.

c. Euclid (use-zoning)
i. Issue: whether the police power could be exercised to zone prop w/o depriving the P of substantive DP of law.

ii. USSC upheld ordinance as not a taking or violation of DP:

1. Police power: not violation when city uses police powers for health/safety concerns (keeps pollution away from people)

2. Nuisance prevention: Merely paring up stat what common law has been doing under doctrine of nuisance.

iii. P attacked zoning law in its entirety rather than specific provisions of the ord in question. USSC held that zoning in general is C but concrete applications of specific provisions could prove to be arbitrary and unreas, and would be dealt w/ as they arose.

iv. Ct approves segregation of single-family homes from duplex’s and from apt homes –why?

1. maximizes prop values

2. desired amenities might differ for neighborhoods of apts and family homes.

3. apt buildings can block light

4. more traffic, more crowded parks, schools, more noise

5. density increases

v. Are these good reasons to keep them segregated? How do they happen?

1. keeps class segregation in so far as modestly priced apts are kept out or rental apts are kept out

2. home owners own the political process

3. zoning is like developments of a common scheme where covenants are included in deeds:  people are willing to pay to restrict their own freedom b/c they like the security and are willing to pay for it(this leads to an external cost b/c it increases significantly the crowding of non-single-family home areas

vi. Cts accept the following reasons:

1. maintaining prop values

2. less crowding

vii. Nuisance v. Zoning:

1. Industrial use might have been nuisance but Euclid did not prove this as needed under law

2. Zoning is a blind and evidenceless type of nuisance

3. Mechanism for correcting mistakes are quicker and more subject to better incentives for nuisance than zoning (corruption, bureaucracy)

4. But can stop nuisance thru zoning b/c can stop harm from happening beforehand, and also involves less transaction costs.

viii. Covenants v. Zoning

1. Using private covs, you might get good bargains but not the type of city planning/coordination that you want

2. Covs: W/ zoning, you have variances which are good b/c correct mistakes but bad b/c they undermine stability. Under variance, all you can do is make an argument b/4 the public bd but no other protections. W/ covs, you have more protection b/c you can injunction/damages.

3. Zoning: might be better b/c circs change and tastes change. Zoning can be changed to meet change.
d. State ex rel. Stoyanoff v Berkeley (aesthetic regulation)
i. Ds wanted to build a unusual looking house which complied w/ zoning regs and ordinances but were refused a permit  

ii. Holding: building permit may be refused if proposed house is found to be grotesque by city architectural board.

iii. Rationale: 

1. Aesthetic considerations (regard of outward appearances and god taste) are a matter of welfare. Beauty of resident is for comfort and happiness of resident and sustains the value of prop in the neighborhood.

iv. Notes: wasn't till 1950s that cts begin to accept legitimacy of zoning based exclusively on aesthetic considerations. 

v. Problems:

1. no objective definition of ugly 

2. there is money at stake and we don’t know for certain what will increase or decrease prices – 

3. may be market for these neighborhoods

vi. Zoning is justified here b/c can’t let builders and neighbors negotiate (mkt forces) b/c of transaction costs, risk adverse neighbors, racist neighbors may use veto as pretext for something else. 

e. City of Ladue v Gilleo 

i. Issue: whether ord which prohibits homeowners from displaying any signs on their prop except "residential identification" signs, "for sale" signs, and signs of warning of safety hazards violates resident's right to free speech.

ii. Holding: city's interests in enacting ord are subst but not sufficiently compelling to support content-based restriction. Violates P’s 1st amdt rights

iii. Arguments against Signs:

1. Take up space, obstructs views, distract motorists, displace alternative uses for land, hiding places for criminals.

iv. Rationale:

1. D’s interest in preventing visual clutter is not compelling.

2. D’s ordinance suppresses too much speech, foreclosing a complete medium and unique and important means of communication.

3. D’s ord is not mere regulation of time, place, and manner of speech just b/c P has other alternatives. Those alternatives are not adequate substitutes b/c signs carry unique message of identifying speaker, and reaching neighbors, and are cheap and convenient forms of communication.

v. How is this diff form triangular house? 

1. signs likely do not have great effect on prop values

2. also, more protections on political/free speech than artistic expression

3. giving up right to build triangle house may be ok if you can build in another neighborhood; that isn’t the same for free speech

34. EXCLUSIONARY ZONING
a. Defined. It is a broad term used to refer to any zoning technique that by design or effect, keeps poor people or less affluent people from living in city; wide variety of mechanisms accomplish this goal, they all make cost of living go higher, per capita restrictions.

b. Central purpose is to minimize or eliminate unwarranted effects (exts)

c. Mount Laurel:
i. Restrictions:

1. immense proportion of land in ML designated for industrial (non-residential) purposes, far more than was necessary.

2. Only single-family residences allowed. No apts or condos.

3. minimum lot size and minimum floor space reqmts for houses that got built and also max room numbers.

4. Reqmt for fancy peripherals to be built on multi-family units that did get allowed.

ii. Motivations for the restrictions:

1. Prop tax base:  taxes paid based on value of real estate; most local school costs are paid for by local prop taxes; leads to exclusionary zoning to maximize the value of prop in city and minimize demand.   

2. Do this by maximizing vacant land or industry b/c industry very valuable b/c high taxes and have no children. Also, the bigger the houses, the smaller the population.

3. Restrictions also raised prices of homes to keep poor people out b/c poor have more children, get less per capita, have higher demand for services, and increase in density. Rich people have less children.

a. Made it impossible for lower paid employees to live in communities where they work.

iii. Why is this zoning argument not a good idea? 

1. B/c if we allow, many communities will do that and leads to Cleburne problem

2. If large number of cities impose restrictions, poor will have no choice but to live in places w/ highest prop bases b/c they have more children and need more services. Prop values low while tax rates must b e high to support services. 

iv. Think about this tension in terms of externalities:

1. people in Mt. Laurel say that not only good for us but efficient b/c the poor are free riders when using our services

2. ML is imposing exts on surrounding cities (freeriding) by benefiting from low wage employees in ML but not taking on cost of housing them or educating their children and imposing that cost on other cities.

v. Mount Laurel I (1975): 

1. Announced broad rule: 

a. zoning needed to be conducted for the public good (not limited to good of current residents but residents of state in general).  

b. By use of land-use regs, had to make realistically possible the opp for an appropriate variety and choice of housing for all categories of people who may desire to live there and take steps to ensure their fair share of the region's poor.  

2. Don’t have to be proactive about actually building low income housing but just must rid of prohibitive restrictions that make it impossible.

3. Must zone for welfare of people not for benefit of local tax rate.

4. What is “fair share” and what is a good response? Is it enough to build apts in one part of town?

vi. Ways ML got subverted:

1. Suits brought by developers and when reqd by ct to rezone, the city would rezone areas that developer was not in; thus, developers had disincentive to bring suit 

2. NJ leg ultimately enacted a stat that said if NJ cities wanted to avoid bearing their fair share, could pay some city to do it. (treats poor like toxic waste problem)

vii. Ways to address the problem of externalities:

1. Mt. Laurel decision: each city has to make provisions for the poor

2. privatize things:  we have already privatized prop, why not stop providing important public things, like education (but is public education a con right?)

· many areas that have good public schools are ones that engage in exclusionary zoning

· would create two societies

3. move local incentive to discriminate  by mandating equal funding for public things at state level (equal spending per pupil)-->then would no longer have self-centered tax based motivation.

a. if you take focus off sch, then people will start trying to improve public schs w/ private funding and some rich have more money so will reinforce desire to exclude the poor and reinstate exclusionary zoning. Great way to maintain private tax base. And then they lobby to reduce public taxes for state schs.

b. San Antonio v Rodriguez:  education is not a fundamental right; communities are entitled to spend more on the education of rich children than poor children. TX and CA –illegal to fund schools based on local prop taxes, so why is there still a need for exclusionary zoning once you get rid of the tax differences?

viii. Removing zoning to state level is not practical and leaves decisions to state bureaucrats who aren’t as good.

ix. Mt. Laurel revolutionary decision:  although technically about class discrimination, it was also about race discrimination.

1. More radical than Brown v. Bd of Ed.

2. Imagined integrating society by regulating housing rules but actually didn’t do that much.

x. Criticisms of ML:

1. If ML got more low/mod income housing could conceivably cause urban flight of wealthy from the cities and leave the poorest people in the cities, thereby hurting those it was trying to protect.

2. Didn't do anything to guarantee that low-income housing would actually get built or that poor actually received it too.

d. Why is zoning not a taking: Zoning always have widespread benefits, exhibits reciprocity of advantage, rarely reduces prop to 0, USSC likes zoning.

35. TAKINGS:

a. Takings Doctrine (from Con):  Nor shall private prop be taken for public use w/o just compensation
b. Situations
i. In general, will admit and give you compensation and then can only argue

1. whether it is sufficiently public

2. whether compensation is sufficiently just

c. Examples:

i. Rent control: USSC says rent control is NOT taking even though lowers value. If LL can show they are unable to make do, are allowed to incr rent.

d. Why do We have a Takings Doctrine?

i. Why give govt power of eminent domain? (allowing them to seize and pay rather than market transaction?)

1. Collection action difficulties of trying to negotiate w/ large # of people when trying to buy their land.

2. May take advantage of leverage and raise price of land.

ii. Policy for why govt should have to compensate:

1. devastating financial loss to individual citizens; might be hard to ensure against

2. just compensation is a public insurance scheme against catastrophe; people all know that taxes will go to pool and if prop taken, will get paid

3. it will restrain the govt’s behavior(force cost internalization

4. promotes stable economy, protects expectations

5. just compensation might mitigate it; it puts a check on potential corruption

6. prevents constructive eviction: if govt could pass reg w/ complete immunity by zoning rather than seizing land, would undermine eminent domain rule 

iii. Policy for why govt shouldn't have to pay:

1. Duty to pay may prohibit may deter good projects

2. Calculating compensation, litigating, finding,  would itself induce the govt not to regulate even though the regulation itself would be beneficial to public.

3. govt has incentive to seize the cheapest land available and thus may systematically put projects in poorer neighborhoods  

4. it might not be worth effort b/c some benefit, some are burdened, and maybe it evens out in the end

iv. Frank Michelmon: in any decision about a regulatory taking (should we pay or not) we should keep in mind two things:

1. demoralization costs: impacts people’s security in real estate system and discourage purchase, investments

2. settlement costs: administrative burden of finding, litigating, paying, etc. 

3. when demo high, settle low, we should compensate (ex:  seizure of prop(widespread eviction of people from real estate w/o pay make them insecure to invest, easily identifiable who they are, and not to many, so should compensate)

4. when demo low, and settlement high, we should not compensate (ex:  govt says you have to have 10ft setback from street to build house(this is predictable, reduction in prop values is not a lot, this will not induce people to not buy, at same time, compensation would require you to talk to every person in city, transaction costs high, and although burdened)

e. What Makes a Regulation a Taking? 

f. Loretto v Teleprompter (woman bought apt building, had cables above home, then NY passed stat that said all buildings must require cables above w/$1 compensation, she brings class-action claiming unC taking)

i. Per se rule: permanent physical occupations of land are always and automatically takings requiring just compensation
1. amt of harm, govt goal, # of people needing compensation, and transaction costs are irrelevant.

ii. Ct cited several precedents:

1. Pumpelly v Green Bay permanent flood = taking.

2. Pruneyard not taking b/c already open to public, thus, harm of physical invasion less when already opened self up to one and there was controls allowed for owner where, when, etc.

3. Causby noisy plan flying overhead is not per se taking but is taking b/c prop value reduction immense.   

4. Northern Transportation v Chicago temporary flood = no taking

iii. Virtue of Teleprompter case: is a clear rule, and when there are small # of easily identifiable people that exist and damages are easy to calculate, this rule is nice.

iv. Why does physical occupation matter? 

1. owner has no power to possess the occupied space himself and also has no power to exclude the occupier from possession and use of the space.

2. destroyed owner's expectation that he will be relatively undisturbed in possession of his property.

3. dramatic reduction in prop values are correlated to physical occupation

· prof:  inconceivable, if what you care about is lose value, why not make that the rule; e.g., when loss exceeds 10%, then = taking

4. physical easy to prove and cheap to pay

5. maybe there are just fewer physical occupations and thus, govt will get away w/more b/c of this

v. Dissent: 

1. Temporary physical invasions and permanent phys occupation distinction is hard to determine, and sometimes intangible 'externalities' may diminish value of prop more than minor physical touchings-->permanent occupation may have trivial effects.

2. Per se rule encourages litigants to manipulate their factual findings to gain benefit of the rule. 

3. what about LL tenant law (toilets, sprinklers, fire escape, locks)?  But these are for safety reasons.

g. Yee v City of Escondido (one of several post-telepromtor, trailer park, rent control litigation)

i. Anti rent-control advocates used Loretto to say that RC impairs ability to evict Ts and since they are always there, it is taking. But LLs invited them there in 1st place (Pruneyard)

ii. all cases dismissed quickly along lines of Euclid: govts are empowered to dramatically reduce prop values

· In The Absence of Physical Occupation/Invasion, what is taking?
h. Hadacheck v Sebastian (clay mining in brickyard. Land became part of LA and was zoned. Sued for taking b/c land was valueless to him)

i. Issue: Does the city ord prohibiting the operation of lawful enterprise amount to an implicit taking of the business’s property? No.

ii. Rationale: 

1. There must be progress and development and city must be able to change its laws to prohibit existing activities.

2. Ct held that brickyards adversely impacted upon neighboring land, was noxious like a nuisance so govt was merely preventing a nuisance (and nuisance preventing is not a taking)

3. Is w/n police power 

iii. Reasons for compensation:

1. Destruction of expectations: Brickyard had been there for yrs. 

2. Unjust enrichment: people bought houses near brickyard for cheap but now will rise in value after suing and shutting brickyard down.

iv. Reasons against compensation:

1. Brickyard was unjustly enriched to begin w/ b/c they were exposing exts on others

v. Why is nuisance prevention not a taking?

1. Prior duty: you have duty not to use prop in way that burdens others so when you do that, you shouldn’t expect to be compensated for it.  

2. If govt was enforcing pre-existing nuisance law, it would make sense but if it is new law, wouldn’t.

3. Perhaps H should be able to ask for injunction (if he is nuisance). He was there first and unfair to shutdown w/o pay. But perhaps H shouldn’t be surprised since LA was developing area.

4. New use v. Old use: Imposing nuisance after development might discourage development.

5. Harm v. Benefits: if govt is preventing harm, shouldn’t have to pay to do that. Also, if govt is acting to resolve pre-existing dispute over prop rights, doesn’t make sense to compensate b/c it was not govt’s doing.
vi. up to 80’s: This case held that when govt is trying to shut down nuisance, w/n police power, any measure taken for safety would never be a taking no matter how great the harm was that was imposed or how many alternatives (now no longer a per se rule)

i. Pennsylvania Coal v Mahon:
i. Facts: M purchased surface estates (freely transferable interest in land) from PC, who had right to mine underneath surface. PA then enacted Kohler Act which forbid mining of coal and transferred support estate to owners of surface rights and forbid them to sell them. Ms sought injunction against PC and PC sued on grounds that Act was a taking requiring.

ii. Holding: Kohler Act was a taking.

iii. Rationale:

1. General rule: where prop may be regulated to certain extent, when reg goes too far, it becomes a taking.

2. Govt would be paralyzed if it had to pay for every diminution of prop values caused by laws it enacts. 

3. When determining limits, consider:

a. extent of diminution of value or magnitude of the loss

b. Whether govt is seeking a public/private good.    
4. Indiv homeowner damaged, not public. So far as private persons have seen fit to take the risk of acquiring only surface rights, stat doesn’t disclose public interest suff to warrant so extensive a destruction of D’s C rights to mine its coal.

iv. Other possible rationales:

1. Making it commercially impracticable to mine is same as destroying the business. 

2. Since miners had to leave it in ground to support surface owners, or buy out surface owners, mining would have been rendered profitless, and coal in ground worth 0.

3. Perhaps to maintain surface integrity, miner had to leave in pillars of coal, rendering them valueless.

v. How do you distinguish Hadacheck? 

1. Maybe ct didn’t believe his claim of valueless but believed this claim of valueless

2. Right taken was not est by law.

3. Hadacheck had already earned money off brickyard and may have earned reas value on it. Thus the 0 value of prop you’ve already profited from may be treated differently from 0 value to support estate you just bought.

vi. How do you differentiate between public and private benefit when it relates to prop values? In both it is often perceived as transferring of wealth and thus, private. In this case, there was wealth transfer b/w 2 private entities. 

vii. What is the thing “taken?” If we’re talking value loss, what is the thing “affected?”

viii. What does “goes too far” mean? 

1. Do we look at extent of diminution in value?

2. Size of loss: are we looking at dollar amounts or percentage of value? Then what is the relevant item we should look at percentage of? Or percentage reduction of D’s wealth?

ix. reciprocity of advantage:  idea is that you are being partially compensated from offsetting benefit from thing creating the loss (thru the zoning)

1. height restrictions may reduce prop values; but in so far as neighbor is limited to one story, you are benefited from more air and light too

x. Under hadacheck, miller and shutner, controlling for nuisances are likely never takings

xi. Goes too far based on diminution in value

xii. Sometimes when ct asks whether govt should compensate, focuses exclusively on loss. Also seems to additionally focus on gov’ts goal? Really important goal?  Was the public being benefited or merely another private party? Mere private transfers will be compensated, public transfers won’t. 

1. if they’re willing to allow govt to seize land, transfer to private prop, why should they do it if it allows same thing to happen thru regulations? Although private benefit may be is a reason to demand comp, is no longer a reason to forbid the activity.

j. Keystone (similar stat as the one in Penn Coal; not taking):

i. Leg history specifically finding that it was public benefit rather than transfer between parties (this finding didn’t exist in Penn Coal). Deferential to leg in letting them decide whether something is public/private.

ii. in Penn, left open questions:

1. how do you know what kind of loss is too big a loss to tolerate?

2. what is the relevant denominator in the fraction?

a. percentage of your net assets

b. or of that prop value

c. or is taking just something that deprives you of a right that used to have value and know does not(in Penn complete diminution in value of right to support estate

iii. Dissent:  wants to fit Penn into the Hadacheck category:  just nuisance, no right

iv. Minority:  like Loretto, almost taking b/c no value; and if just nuisance, he could’ve been shut down by pre-existing rule, the city didn’t do that, they just rezoned the area

v. Saying that state was just enforcing pre-existing common law duty to provide sub-adjacent support law in this case is like saying that after Hadacheck pays off neighbor to make noise and pollute, city could come in and say just enforcing pre-existing nuisance law.

k. Penn Central Transportation v. City of NY 1978 (PC owns grand central terminal, it is declared historic landmark, PC wanted to build skyscraper, signed contract w/ UGP to do so, proposed architectural plans to review board, who denied their request, sued for taking saying that stealing right to build up)

i. Issue: may a city restrict devpmt of indiv historic landmarks, beyond applicable zoning regs, w/o a “taking” requiring payment of just compensation? Yes.

ii. Rationale:

1. Diminution in prop value and govt-imposed inability to further develop a prop is not determinative. These effects are C if they are part of a plan for achieving public benefit. Must look to how much P has left, not lost.

2. Govt has taken P’s airspace for the legit interest in preserving special buildings for the benefit of the entire public.

3. Impact on P is mitigated by existence of Transferable Development Rights which gives P option to enhance other props or use at least some portion of its airspace. Or sell these rights if it didn’t want to use them.

4. If stat allows current use and merely forbids change in use, stat is not unduly interfering w/ reas expectation of prop and merely just req you to stay w/ profit you already have. Here, area was used as office space and reg didn’t forbid current use.

a. Though just b/c stat forbids current use doesn’t necessarily indicate taking.

iii. Tests for taking (no answer to how these tests coexist): what goes too far to be unacceptable diminution in value?

1. Permanent physical occupation

2. Whether reg has interfered w/ distinct investment-backed expectations (DIBEs)

a. Ct won’t compensate for more profitable possible uses since that was not your intent when you bought anyway

b. Ct won’t give for future goals

c. Penn Central: they haven’t put too much into that investment idea 
d. Contrast to person who buys thinking they could build skyscraper(has reas expectation and made great investment already. 

e. Puts burden on P to show that had distinct plan prior to prevention and it was reas investment-backed.

· prevent people from claiming to have expectations and trying to prove they would have made a lot of money.

· Also, if you’re engaging in same use of prop that you have been, may indicate you’re making reas return.

· And if you haven’t been doing it, doesn’t interfere w/ expectations.

· if bought prop b/4 declared landmark and put in 50K in prep then declared landmark, only taking to extent of 50K

3. Whether reg allows owner a reas return on investment (RRI)

a. What is reas return on investment: 

i. Not every investment is profitable so is it fair to expect fed govt to give you the highest possible return? Or just industry std?

b. Perhaps individualize to P?

i. has this P made a lot of money on prop already (Hadacheck)?

ii. or expected to use it for long time and have

iii. should we look at total assets of person suing? 

4. Std of review: relativizing to P(this may depend greatly on what is the particular history of this P and this real estate. Who owner is, when they bought it, etc.

a. good b/c separates out those cases that it is more urgent to compensate:  shouldn’t unduly burden citizen by undue hardship 

b. bad b/c not predictable; makes it hard to determine in advance what is a taking w/o knowing P

c. bad b/c disincentive for litigation (asks too much, profits, etc.); must document hardship and then won’t even get attorney’s fees back

d. Problem: Euclid( we couldn’t use present use as evid of anything b/c it wasn’t developed yet.

5. Reciprocity of Benefit issue: Penn Central says that no offsetting here and have been singled out; govt is trying to steal benefit for common good.

a. Ct responds that it is common for individual landowners to be singled out for particular losses when those individual land owners threaten unique harms to society

6. Distinguishing Hadacheck:

a. Prevention in H wasn’t justified as prevention of obnoxious use. Was justified b/c was reas related to implementation of policy w/ widespread public benefits. 

b. No exception for nuisance prevention or landmark

c. when govt acting for very important purposes: we should tolerate much greater financial losses to people w/o demanding compensation

d. H was engaged in harmful activity(but in PC and H, govt was promoting public benefit.

iv. Conceptual Severance: Denominator Problem:

1. We don’t carve up parcels and ask if each parcel still has value but look at parcel as a whole in order to prevent slippery slope that leads to all regs being taking (you can always find some right that is being affected).

a. That is why ct didn’t buy PC’s argument that air right had been reduced to 0 determines taking.

2. What is parcel? Look at local law to see how things have been divided up, but this is a bit arbitrary. Govts will have incentive NOT to allow division into smaller parcels so as to be able to “regulate.” 

3. Perhaps instead of looking at arbitrary boundaries, we should look to indiv owners and see what you contiguously own to determine what parcel is. (But then people might own non-contiguously so maybe we need to look at net wealth(except this would lead to disc) 

4. Why not look at regulation affecting ¼ of your parcel as a separate parcel (of that exact area) rather than whole parcel? In latter case, reg wouldn’t be considered taking.

v. Transferred Development Right (TDR):  

1. there was height restriction on buildings but if your prop is declared landmark, govt gives you license to violate restrictions on other prop you own in area (NY says you can transfer to another piece of your prop, some states say you can sell)

2. Why TDRs are problematic:

a. Hypo: imagine a reg reduces prop value by 70%, past allowable boundary so is declared taking and a compensation reqmt back up to 100%. Govt may use TDRs as way to get close to taking boundary but save themselves by doling out a TDR (like 5% incr in prop value) enough to get them back to the other side of line. Also, govts may enact restrictive zoning ords to getting takings cheaply and bypassing comp altogether.

b. Further intensifies individualization of takings doctrine b/c it depends on whether you own prop.

c. Also, if TDR’s allow violation of height restrictions, hurts neighbors (and tweaks reciprocity of adv)

d. Problem may be that we have bifurcated takings doctrine, not TDRs per se.

l. Nollan v California Coastal Commission:  
i. Facts:  lease w/option to buy, wanted to buy but had to rebuild in order to buy, and in order to rebuild, had to be approved, city said will approve only if you give a public easement

ii. Governing rules:

1. Regulation doesn’t effect taking if it “subst advances legit state interests and doesn’t deny an owner economically viable use of his land.

2. Right to exclude others is essential to prop rights.

3. Same Purpose Test: what legit goals that might justify discretionary denial must be same reasons that they have for asking you to give up a right that you’re entitle to. Permit condition must serve same purpose as development ban.

a. Denial of 3 story house was for visual access to beach but easement was about phys access. 

b. Why should we insist on same goal anyway?

i. Concern about pretextual zoning: govt may enact burdensome zoning regulation that they have no intention of enforcing merely to trade away variances for benefit you couldn’t otherwise demand. Insincere regulation.

ii. Concern about avoidance of compensation duties

4. “permanent phys occupation” has occurred where indivs are given permanent/continuous right to pass to and fro, so that real prop may be continuously traversed.

5. Comm’s assumed power to forbid construction of house in order to protect public’s view of beach must include the power to condition construction upon some concession by the owner, even of prop rights.

6. Unconstitutional conditions: when can govt condition a benefit (it doesn’t owe you) on you waiving what would otherwise be your constitutional right? (ex: plea bargain)

a. Bargain(2 elements:

i. unowed right (want it but not entitled to it) exchanged for

ii. individual right that govt can’t take away from you

b. H was not taking b/c was reg of nuisance and also was reas related to govt interests: will cts trade off b/w RRI and DIBE for govt interests?

m. Dolan v City of Tigard (P owned store and wanted to expand on lot, this req’t city’s permission which city conditioned on easement for a bike path and some other physical concessions for flood control)

i. Land Use Bd of Appeals found reas relationship b/w proposed development  and reqmt to dedicate land for a greenway (to assure no flood that your development will increase chances of) and also relationship b/w bikepath and alleviating traffic that will be caused by the increase in store size. 
ii. Govt wanted bike path but didn’t way to pay for it.

iii. USSC must first determine whether essential nexus exists b/w legit state interest and permit condition exacted by the city. If nexus exists, must then decide the reqd degree of connection b/w the exactions and the projected impact of the proposed development.

1. Nexus: Prevention of flooding and reduction of congestion are legit public purposes and nexus is obvious. Increasing size of store expands impervious surface on prop which will incr amt of stormwater run—off into the creek.

2. Degree: Ct adopts “rough proportionality” test where city must make some sort of individualized determination that reqd dedication is related both in nature and extent to impact of proposed development [purpose for exaction must equal purpose for denial and there has to be some proportionality between harm done by granting request and need for mitigation for that harm accomplished by the extraction the govt is making]

a. Govt is giving up some progress towards goal when it grants your request and makes up some when it asks something of you.

b. There is no reas relationship: 1) hard to see why recreational visitors trampling along easement are suff related to legit interest in reducing flooding problems along creek, 2) unlike Pruneyard, imposing permanent recreational easement upon prop would make her lose all right to exclude, and 3) city hasn’t shown more conclusive evidence beyond finding that bike path “could” offset some of the traffic demand. 

c. Same purpose but overly burdensome exactions.

d. Ct needed to know that it was this store that would incur congestion.

iv. Ex:  earlier development hypo:  There must be some limit to the amount to extra space the govt can demand to offset density (to compensate for extra crowding)

1. We worry that govts who enact insincere restrictions in order to make such extractions will be able to pass under mere same purpose test w/o showing proportionality
2. For govt has to meet this test only comes into play when they can’t make you otherwise do the thing they’re conditioning you to do

3. This proportionality rule gives judges a lot of discretion b/c we don’t know what counts as proportional

v. When Nolan and Dolan came out, developers were ecstatic and govts were glum. Reaction of local govts to this rule were variant.  These cases forbid theoretical bargain b/w govts and cities. 

1. sometimes local govts ease up on restrictions and developers are thrilled.

2. 2. sometimes developers don’t get benefit they want and neither do cities often doing what they always used to do—local real estate developer striking bargain w/ local govts.
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Is this good to have a ban on bargaining in regards to conditioning for unrelated concessions?   

1. Nolan might be better off getting his house built and getting cash for easement

2. But maybe the govt might say in the absence of the ability to bargain, you can’t build the house and then Nolan is not better off

3. Takings b/c of just compensation is inegalitarian:  

a. if govt has disincentive to pay whenever it takes your land, it will take the land that cost the least

n. Lucas (P spent 2 million buying vacant lots on beach in S.Carolina, many vacant lots nearby, when P bought prop, there was environmental reg in place governing dunes but it stopped b/4 his land, after he bought lots, statute was extended to cover his beach front prop for environmental reasons, he can’t build anything on his prop):

i. At least 2 categories of regulatory action which is compensable w/o case-specific inquiry into public interest advanced in support of the restraint:

1. Regulations that compel prop owner to suffer a physical ‘invasion” of his prop, no matter how minute the intrusion.

2. Regulation that denies all economically beneficial or productive use of land

ii. Scalia majority:

1. Physic occupation is per se rule(always a taking

2. Must always compensate when reduce prop values to O (prevent you from all economically useful activities)

a. If ct is going to care at all on RRI, it HAS to matter in 0 value case—or could enact reg that creates tort liability for prior use of land (toxic waste) where reduces land to O and make you pay more money.
3. If there is law in place at time of purchase that would’ve allowed govt to reach exact same outcome, govt need not compensate (even if reduces value to 0). Theory is that govt is not reducing prop values below what you expected to be b/c were merely enforcing laws that were already there. You had reas expectation of possibility.

a. BUT, you’re worse off under reg b/c at least w/ common law nuisance law, you could negotiate so may be harming beyond one’s reas expectation. Plus nuisance law is discretionary and unpredictable.

4. Problems w/ 0 value rule: 

a. Denominator problem: What does state call a parcel? Penn Coal had separate interest in land and thus generated expectations in that particular interest, but in Penn Central, air rights were not “separate” so couldn’t have formed separate expectations regarding those rights.
b. Only sure way of getting comp is if taking is permanent occupation or 0 value: but what is the relevant denominator that’s been reduced to 0?
c. If not 0-value (must be 100% loss!), would have to use Penn Central’s RRI/DIBE analysis to est taking. But just b/c you planned to build 4 houses and can now only build 3 is not suff enough of a loss to justify compensating.
d. 0 value is correlated w/ large burdens undermined w/ possibility that large corps have many properties with only small portion being reduced to 0.
e. Seemed to be little peculiar that local designations were so key to whether something was a taking or not.

f. What if value lost is almost 0 but not quite? Would have to go into category of DIBE/RRI. Arbitrary but need to draw the line somewhere.

5. Total taking inquiry we req today will ordinarily entail analysis of degree of harm to public lands and resources, or adjacent private prop, posed by claimant’s proposed activities, social value of claimant’s activities and suitability to locality in question, relative ease w/ which the alleged harm can be avoided thru measures taken by claimant and gov.
iii. Distinguishing cases:

1. Hadacheck: H already made reas return on investment and there was widespread public benefit (but maybe if lots benefit, they should pay themselves thru tax, not just one person alone).

a. Lucas bought houses but couldn’t make any $

2. Euclid: no taking b/c cts will allow some frustration of plans as long as you have reas amount of money left. So we don’t need DIBE?

3. Penn Coal: large loss but benefits to public insubst so wa taking.

iv. Hesitant to force compensation for rules that benefit public at large and burden bearer is identifiable:

1. zoning: no reimbursement b/c some people benefit and omse lose (so proportional correlation)

2. landmarks: everyone benefits but only few bear burden. This is reg you should have expected though.

v. Differences from nuisances and covs:

1. Covs: preexisting covs can be bought off, thus D is deprived of right to build b/c even if he had no right, he is deprived of chance to negotiate for it.

2. Nuisances: can pay way out of nuisances too

vi. Has been a number of takings claims where P had a lease instead of FSA. Any other interference w/ ownership interest that is purely contractual will not get compensated.

vii. Rules for Personal Prop and those for Real Estate Are Diff Under Takings Clause:  

1. 0 value for personal prop doesn’t follow under the rule b/c owners of personal prop should be aware that possibility of new reg may make value worthless((but same for real prop)

2. if takings doctrine exists to avoid devastating hardships, very few people own personal prop that represents a huge portion of their net wealth; most things that make real estate valueless also make it useless

a. although render personal prop valueless b/c can’t sell, it still can be used or given or passed to heirs, it is not made pointless by regulation

viii. If multiple regs in concert reduce your land to 0, who do you sue?

*** for land use reg to avoid being a taking, it must 1) subst advance an important govt interest, have a tight means-end fit, and not deny economically viable use of land (denying right to build any dwelling on land would qualify) diminution in value (fact that particular use made by P has been completely foreclosed off is not enough)

36. First English: (church sues county on grounds that it was taking. Wanted to be compensated for value of camp. If govt w/draws reg, still wants comp for loss during time that reg was in effect)

a. Originally, could only sue for declaratory judgment…if ct declares it is a taking, govt could either w/draw or begin proceedings on compensation but there was no means of being compensated for loss for time until w/drawal. USSC said this was unC.

i. If I am a tenant and I have a 5 yr lease, the govt evicts me for no reason, I get comp. 

1. Is this a comparable analogy? It’s weak b/c owning a lease is owning less than whole parcel from the perspective of P, you had reduction in 100% loss of your prop interest and govt will comp for less than whole parcel if all you own is less than a parcel.

2. This is a genuine denominator problem. Parcel as a whole is not made valueless but P’s interest in portion of that parcel is. USCS is sympathetic to such a claim.

3. If UGP had been the P in Penn Ctl, and all they owned was air rights, might have prevailed under this theory. 

4. When you move from lease case, P’s interest is destroyed. First, English Church didn’t suffer total loss. They got their land back after w/drawal. Not as much of loss as tenant who loses lease. In Lucas, said you could never build on that land so it was a taking.

b. US v. Dow: govt kicks you out of your prop during war so army could take over occupation. USSC has strong precedent for temporary takings getting comp.

i. But how is Dow diff from temporary flood cases?

1. Looks like eminent domain (almost like taking title) when govt moves in

2. Temporary flood—it’s just water there.

3. Unfair to invoke Dow which looks like occupation of your prop by govt when First England, there was nothing on their prop. 

c. Are there good arguments to compensating when govt regulates, has the reg declared a taking, and w/draws?

i. If govt can enact laws that are nearly takings but not so, if they cross line, the reg just gets repealed w/o penalty-govt would become very aggressive. Don’t want to chill govt too much. But on the flip side, it is not an incentive we want to create for the govt perhaps.

ii. Substitute for atty fees: gives Ps some incentive to bring claim.

d. Key issue in cts today: tells you you can’t build house w/o permit. You apply for permit and govt delays for year to accept it. Isn’t this same as imposing ban on building for a year? Also bad govt behavior is seen in environmental study regs where govt says they will study env issue and let you know whether you can build sometime later (open endedness leads to ongoing delays)

i. Permanent regs that you don’t know are going to be struck down makes it hard to sell your prop.  

ii. Even if it is a temporary moratorium, it may be hard to sell prop. 

iii. If permit approval process takes average of 1 year, and yours takes 6, you may be target of harassment of govt is trying to make use of your prop for its own purposes these past years.

iv. Govt may enact series of temporary measures w/o announcing the end date it might be the reason they’re doing this b/c they know a permanent stat will be struck down and this way, they can get away w/ temporary stat what they wanted to do w/ a permanent stat that would have been struck down.

37. Just Compensation:  

a. Policy reasons:

i. If govt has to pay fair mkt value when it takes your land, there will be fewer opps for corruption and less incentive for govt to target disadvantaged groups.

ii. Seems to create incentive for smart govt decisions, insofar as govts are responsible for decisions

iii. Promotes incentives to invest in real estate (b/c your prop won’t be turned into nothing, w/o compensation)

iv. Creates incentive for govt to seize land of poor people b/c cost of compensation would be lowest.

b. Does these more effectively than public use function does. There are a variety of ways though that govt systematically undercompensate prop holders:

i. Govt need not compensate you for value created by govt project

1. Ex: you own farmland and govt is putting highway thru your rural area. Seizes part of Lot 10 and all of Lot 11. Owner of lot 11 just gets value of his parcel while owner of Lot 10 gets rich b/c the freeway exit is built right next to 10 making that land more valuable. Then govt refuses to compensate you for part of lot 10 by reasoning that since the project had made your land that much more valuable, you were already compensated (some jx allow, most don’t).

ii. Only get compensated for aspects of prop value that you were entitled to, not expectations that you had hoped for.

1. US v. Fuller: Fuller owned piece of land for grazing cattle next to govt prop and used both to graze. Govt seized Fuller’s land and he said he deserved fair mkt value for value of all the cattle he could have raised using both lands. [fair mkt value for value of land that accounted for value of amenities of the next door vacant lot since they could have been buyers who were willing to pay more baesd on assessment of risk that govt will kick off or not] Govt said they would only pay for what he reas expected (only expected to use govt land as long as they didn’t come and kick him out). Wouldn’t pay for the expectation that included use of govt’s land.

2. When they seize your land w/ buildings on it that you are using for a business, are they entitled to compensate you for the business? Usually no b/c you can relocate. But they should give relocation costs. Other cases where they destroy your business when they seize land (like in Hadacheck). 

a. Also, govts won’t pay for long-term expectations even though could’ve sold on the open mkt for the reas expectations.

3. Business good will: when people go to your business b/c they like you. Not b/c they like your product. Based on location, and fact that they know you. If govt seizes your corner mart, you lose both. But they compensate for this. Govt could say that you’re not entitled to making your customers come back, they may have started hating you. But govts account for it when compensating. Shows how govt sometimes compensate for mere expectations.

c. When govt finds oil on seized land, who gets it? Govt usually compensates you for value of prop on day they seize it, absent value created by govt’s project. Govt may say if it wasn’t for them, it wouldn’t have been found. You may say that you would have found it anyway.

i. If you sell to private owner, it is theirs. If to govt, may be different outcome since you were forced to sell, and you didn’t have opp to set price based on your reas expectation of whether there might have been oil there.
d. LEASE CASES:
i. LL and T and govt seizes land. LL has reversion and T has 2 yrs left on lease. They are both entitled to some comp. T is entitled to comp for 2 yrs left on lease and LL is entitled to value 2 yrs from now and going into the future. If lease price is below market value, look at current mkt values, cost of relocation are part of the value too. 

ii. One measure of value of long-term lease is diff b/w what you were obligated to pay under K and what you would have to pay for similar prop elsewhere. Value of lease.

iii. If T had 10 2-yr lease in a row and LL kept same rent and keep renewing. Mere expectation of lease renewal is not valued.  Only exception to this is when T owns structure on the prop.

iv. Comp less than full mkt value: may not get compensated for intangible benefits.

e. Replacement costs: US v. 564.54 acres of land
i. Govt seized land that was being used as overnight camp. Zoning ord explicitly created exception for this camp until a camp no longer runs at that site. Govt was willing to pay what they could sell land for (fair mkt value), the value of land w/o exemptions, since they disappear when they sell it. Camp couldn’t buy new campsite at that price since replacement costs exceed what they could sell it for.  

f. Cost of litigation: very high. Don’t get atty fees. When govt says we’re seizing your land and we’re going to pay you less than your land is worth, have to ask if it is financially worth your while to fight the govt.
38. PUBLIC USE

a. Restriction on the authorizing amdt of eminent domain. Can argue illegal seizure of land by saying govt is not putting prop to public use (or not offering just comp, or inadequate procedure)

b. Policy reasons: 
i. Govt might want to take your prop and give it another citizen for a bad or insuff reason.

ii. Corruption: 

iii. Profit: seize land and resell.  

iv. Bad laws and decisions: induces govt to spend wisely.

v. Certainty: might make you less certain in your investments.

vi. Targeting: having your prop seized is an immense burden. 

c. Meanings:

i. Natural interpretation: Use by public, open to the public generally (park)

ii. Used by public regularly (highway)

iii. Owned by govt even if public can’t enter (military base).

d. Eminent domain challenges: b/c of problems assembling large areas of land, transaction costs are more of problem than corruption.

e. Leads USSC to think that public use=public ownership is too narrow a view. Hard to come up w/ broader view than USSC’s current view.

f. Public use seizures v. reduction in value regulations: 

i. Penn Coal:  when govt transferred support rights to surface owners, struck down as a taking b/c transferred from one private citizen to another

ii. Often regulations transfer rights from one citizen to another but are thought to be acceptable govt purposes

iii. E.g., toilet regulations do transfer rights from one private to another, yet is understood as being for public good

iv. Transforms public use req’t into a public purpose req’t:  

g. Hawaii Housing Authority v Midkiff (state enacted leg that would seize private prop from owners of large amts of real estate and gave it to leasees who owned single family homes on land, some of landowners claimed that it wasn’t for public use and sued):  

i. USSC substitutes one word for another in the C. Public use= public benefit. Cts should defer to leg. 

ii. Public Use clause satisfied as long as exercise of eminent domain power is rationally related to conceivable public purpose.

iii. Public use means motivated by some legit public goal in mind. In this case, that goal was to reduce prop prices and taxes by facilitating competitive markets.

iv. Moving definition from public access to public benefit makes it easier for govt to seize land.

v. HYPO: can state of CA seize USC and sell to BARBRI (on ground that they are better at teaching bar stuff)?  What counts as benefit and who counts as public? No evid that USSC thinks this was smart thing for HI to do, or they would’ve struck it down if they went against it. Looked like RBR.

vi. Means v ends monitoring:  maybe appropriate way to monitor govts seizures is to look at rationality of means use rather than legitimacy of purpose. Other ways to do it?

h. Poletown Neighborhood Council v City of Detroit (GM threatened to relocate. Detroit gave it land it requested, tax breaks to keep it. Citizens declared taking NOT for public use. Seizing private land and giving to company)  

i. Seen as public use b/c seen as in public interest (to prevent unemployment and poverty), even though may disc against some.

ii. Condemnation for private use cannot be authorized whatever its incidental public benefit and condemnation for public purpose cannot be forbidden whatever the incidental private gains. Issue here is whether condemnation is for primary benefit of public or private user.

iii. Here, the public benefit was so clear and significant as to be legit purpose.

iv. Policy against seizing land for businesses: 

1. but it encourages private co. to make these sorts of threats when they wouldn’t otherwise have done so, it breeds extortion

2. targets poor people’s lands.

v. Policy for allowing:

1. If Detroit can’t give it land, GM could demand tax concessions, exemptions from ordinances, etc. Putting on restrictions would divert bargain b/w cities and companies

vi. Don’t know if it was about unemployment mitigation or keeping important private citizens happy.

i. City of Oakland v Oakland Raiders (Oakland tried to seize Raiders from gong to LA):  although for public purpose, to try to prevent business from leaving by seizing it is a commerce clause violation

i. If we didn’t allow cities to make concessions to business, they wouldn’t be able to put cities in position of having to pay them to stay there to begin with.

ii. Ct says these types of bargains are not in the public interest. Even if it is in short term.

j. Takings doctrine can facilitate a lot of competition among states for business relocation:  but there are other ways of govt competing w/o takings doctrine, e.g., selling prop under value, laxed regulations

EXAM:

WHICH PARTS OF COURSE are more conducive to testing (ambiguities)

1. issue spotter 

2. multiple choice: about 20 (35-40 minutes)

3. third part:  single policy, or several short answers(likely this kind

4. open book

· make clear that you know what black-letter law is during; i.e., AP question-use elements as heading
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