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Categories of Remedies:

I. Introduction.  

a.  compensatory: designed to compensate plaintiffs for harm they have suffered.  Compensatory damages are designed to make plaintiff as well off as he would have been if he never had been wronged.  Shorthand: Plaintiff=s rightful position.

b.  coercive: Injunctions and similar orders from courts.  Designed to prevent harm before it happens, so that the issue of compensation never arises.  

c.  declaratory: These remedies authoritatively resolve disputes about the parties= rights, but they do not end in a direct order to defendant.  These are also preventative in nature, but the coercive threat is implicit rather than explicit.

d.  restitutionary: designed to restore to plaintiff all that defendant gained at plaintiff=s expense.  Measure plaintiff=s recovery by neighbor=s gain

e.  punitive: designed to punish wrongdoers

f.  ancillary remedies: designed in aid of other remedies.

2.  Another way to break it down: Substitutionary and specific 

a.  Substitutionary: P suffers harm and receives a sum of money.

b.  Specific: seek to avoid this exchange. 

II.  Compensatory Damages: Paying for Harm

A.  Holdings in Hatahley
1.  Court should arrive at fair market value by looking at availability and all other factors. 

2. The right to consequential damages does not extend forever.  The district court had estimated that half of the losses (sheep and goats) was proximately caused because the Indians no longer had horses.  The 10th Cir. holds that the damages are limited to the time in which a prudent person would replace the destroyed horses and burros.  The US is only required to make full reparation for the pecuniary loss which their agents inflicted.  

3.  Pain and suffering a personal and individual matter.  

4. Measuring Remedies

a.  Corrective justice:  $300 is right.  It undoes the wrong, and restores just equilibrium.  Takes away any wrongful gain, makes up for the wrongful loss.

b.  Economics:  Rights level of incentives to round up and hold horses, identify owners. 

5.  Not trying to punish here.  Leave that to the criminal law.  Also, due process violations have to be separately pleaded and proved.  

6.  Courts can be sloppy or tight.  Here they are tight because they suspect the judge of being to sympathetic to the Indians.

B.  Value as the measure of the rightful position

1.  United States v. Fifty Acres of Land: US gvt. condemned 50 acres of land in Duncanville, TX.  FMV was 225K, reasonable cost of a substitute facility was 725K.  

Issue: Which measure of compensation, value or replacement.  

2.  General Rule: just compensation normally is to be measured by the market value of the property at the time of the taking contemporaneously paid in money.  Deviation has been required only when market value has been too difficult to find, or when its application would result in manifest injustice to owner or public.  This case is not within one of there exceptions.   

a.  corollary principle is that compensation must be measured by an objective standard that disregards subjective values that are only significant to the individual owner. 

3.  suggested ways of calculating by the appellate court

a.  Give city the replacement cost, then discount the cost of the substitute facility to account for its superiority.  This was their way of avoiding the Awindfall@ argument.

b.  S. Ct. doesn=t buy it because the fact-finder would have to make to unnecessary valuations.

1.  reasonable (rather than actual) replacement cost

2.  the extent to which the new facility is superior to the old.

3.  Key point is that the new (723K) landfill would last a lot longer than the half-used (225K) landfill.  

4.  The gap between replacement cost and market value widens if there isn=t much of a market.   

4.  Notes following

a.  this is problematic because the land may be unique in the way that a painting is unique.  In the painting case, the P would get the value of the painting as determined by the art market.  But in the land case, its value is principally derived from its function as a landfill.  Function must be replaced, but the value of that land is not sufficient to replace its function. 

b.  this is a takings case, where the value is the only measure of compensation.  No incidental or consequential damages are ever awarded. 

This is known as a Ajust compensation@ case. 

c.  The Alemon effect@: at work in the used goods market.  Used consumer goods are far more valuable to the owner who knows their quality anc chose them because they fit his needs, than to potential buyers who expect the worst but cannot afford better.  Buyers suspect the worst about used sale items, and are reluctant to pay a decent price.  As a result, sellers won=t sell used goods of high quality.  Buyers are justified in assuming the worst and the spiral continues until only lemons are available on the used market.  Market price is wrong in many cases because people aren=t taking things to market everyday.  In litigation, you become a buyer or seller involuntarily and there may be a large disparity between your valuation and the market price.  The barge case in note 6 espouses the general principal that P is entitled to be made whole, but in the least expensive way possible.  

d.  Exception to the value rule: cost of replacing component parts of a larger whole. (the plumber case)

e.  Injunction v. Damages

1.  often depends on inability to replace

2.  in insurance situations, may only get replacement cost if there is a replacement cost rider on the policy.

f.  In the King Fisher case, he bought the item for 30K, next day it was valued at 233K.   The court awarded the 233K because they looked at the function.  P made a very detailed showing (gave specific evidence) about the function.  Another way to look at this is that D took away the incredible bargain that D had made the day before. 

 
C.  Usual measure is market value, not replacement cost, not repair cost in excess of value.

1.  Assumption is that replacement cost has nothing to do with rightful position.  If you get value of what you had, you are made whole.  

2.  Also because there is a strong preference for objective value, not subject value to the п.

3.  Special purpose property: no relevant market value.  Damages are based on repair or replacement. 

a.  Issues here: what if they decide never to replace?  What if they would never replace with a similar structure?  

4.  When comparing damages:  look at what one measure compensates for as compared to the others.  Don’t just look at the “rule” for a particular case. 

Trinity Church v. TA \l "v." \s "v." \c 1  John Hancock

Construction on a nearby tower caused the P=s church to settle, creating cracks in the masonry.  Jury used a takedown theory of damage assessment.  They estimated the amount of damage done during the construction period.  This was expressed as a percentage and multiplied by the cost of an entire take-down.  Court held that market value is not the universal test and that this church falls within the definition of a special purpose property.   

Why didn=t they get the present value?  After all, this construction will not have to happen for some time.   They are not seeking recovery for future damages, but rather for the damages already done to the church.   

Dissent: The record shows no evidence of a reduction in the market value of the church.  Repairs are not reasonably necessary at this point, therefore the court should not award as if they are.  

Notes:

1.  One problem here is that the church has no market value.  

2.  The problem of fanciful or sentimental value.  

3.  This is a special purpose property and there is an enormous gap between m.v. TA \s "v."  and use value.  Court is willing to carve out an exception.

4.  Is this a huge windfall because the P=s are probably not planning to ever fix the church? 

Decatur County Ag-Services v. TA \s "v."  Young:

Sprayer damaged farmers soybean crop.  Trial court compensated him for the lost yield and was given a price of $10/bu. for the lost crop.  This was the approximate cost that the farmer received when he sold the crops the following year.    

Appellate court reversed holding that the farmer should have been given whatever the price was at the time of harvest.  The farmer speculated in waiting for a year to sell the beans.  Defendant should not be charged with this risk.  Interestingly, the judgment is not reduced by the time that the farmer saved in not having to care for that portion of the beans.  

GR: Value property at the time of loss.  But not so with crops.  Usual practice to value them at the time of harvest. 

When do you determine value for the purposes of damage calculation?

1.  Breach of contractBtime of performance

2.  propertyBtime of loss

3.  cropsBmeasured at the time of harvest (court won=t award Young for speculatively holding the beans)

4.  Stolen or converted stockBcourt may resolve the uncertainty against the thief.

General Rule:  resolve uncertainty against the Δ 

In thinking about damages, consider what one rule is compensating that another is not, then compare the results.  

Market value is usually a good measure of damages.  The cases we are studying are at the margins.  

Replacement or original cost are NOT used, although these figures may be evidentiary of value.  

a.  In Hataley, value of the horses could not exceed the market value.

b.  this is the issue in US v. TA \s "v."  50 acres of land.

Reliance and Expectancy

What do we mean by rightful position when the Δ promised to change п’s position?


1.  Reliance:  position п would have occupied if promise had never been made.


2.  Expectancy:  position п would have occupied if promise had been performed. 


3.  Why give the expectancy?



a.  economy treats future values as present values.



b.  Promisees rely in ways that are hard to measure and approach full value of expectancy.



c.  Moral or convention sense of what promises mean.

d.  Substantive law of contracts commits court and parties to their post-performance position, and remedies should generally reflect that.


4.  When do we shrink from compensating the expectancy?



a.  Impossible expectancy?  Chatlos doesn’t quite get there.



b.  Mistaken promises?  Pennziol?


c.  Excessive Expectancies?  Chatlos?, Pennzoil? Kingfisher?



d.  Very short lived or undeserved expectancies?  Pennzoil?



e.  Speculative Expectancies?  Chatlos?  Pennzoil?  The cancer cure? 

Neri v. Retail Marine Corp.

1.  P buyer contracts to purchase boat from D seller ($12,587 price, deposit $40)

2.  increase deposit to $4250 as consideration for making it a firm sale (immediate delivery)

3.  P buyer rescinds the K

4.  D refuse to refund the down payment

Held: This is a lost volume case and governed by 2-708(2) because (1) does not put seller in as good a condition as full performance would have.

Notes: K as market takes a lot of the opportunities away for efficient breach

Chatlos case: expectancy is pushed to the limit.  At some point judges will find a way around expectancy, but Chatlos doesn’t reach this point.  

1.  here it is a theoretical computer (no such computer exists)

2.  even so, the court is persuaded that such a computer, if it did exist, would be worth 200K.  At some point, judges have to find a way out of expectancy, Chatlos doesn’t reach this point.  

3.  lawyers for NCR said that the K price was determinative of value.  They were either shitty or there really was strong testimony to the contrary. 

Lecture Notes:

1.  Mkt value is usually a good measure of damages.  Cases we have been studying are at the margins.  Not replacement or original cost (although these are evidentiary of value)



a.  In Hataley, the value of the horses is not greater than the market value.

b.  This is the question in US v. Fifty Acres of Land where value is 225k, but replacement cost is 723K.  




1.  key here is that the new 723K landfill will last a lot longer.

2.  the gap between replacement cost and value widens when there is less of a market.  Market price is often wrong because people aren’t taking these things to the market everyday.  In litigation, you become a buyer or seller involuntarily, so that there might be a large gap between YOUR valuation and the market price.   




3.  This is where injunction analysis might come in—irreplacibility 



c.  The Barge case, note 6.  п is entitled to be made whole in the least expensive way.  

d.  Exception:  Plumber case.  The component was necessary to complete the project, so the replacement cost was awarded.  

e.  King Fisher:  Look at the function, not at the item.  This was an extreme case (30K one day, 233K the next). 




1.  п gave very specific evidence about the function




2.  Δ took away the bargain that the п had made the day before.



f.  Trinity Church:  Special purpose case. 

1.  market value was probably close to $0, replacement cost millions.  Court is willing to carve out a small exception in this case

2.  Church is still fine, and may be fine for a long time.  The п’s proposal is:  damages == replacement cost ( % of damage Δ inflicted.

3.  Δ contends that this is a huge windfall because the church is still standing and that the п never intends to fix it.  Furthermore the award should be discounted to present value because the repair work won’t happen for a long time.  Court response: the injury has already happened, we are not talking about a future injury.   

Consequential Damages

1.  What can the п recover?

2.  What do the terms mean?


General v. Special, Direct v. Consequential, Initial v. Incidental

a.  The Dobbs Corollary:  General—often measured in terms of loss in value of an existing asset.  Consequential—often in terms of income or expense resulting.

b.  Buck v. Morrow:  seems the opposite.  Here the direct loss is the pasture and the consequence is the cattle.  

c.  Incidental damages:  these are a subset of consequentials (per UCC—Sellers only get incidentals, not consequentials.  


d.  General damages tend to be reducible to a formula (mkt-K, interest, etc.)


e.  Special damages—Under FRCP 9, they must be plead.

f.  Consequentials—breach + inability to replace immediately.  Consequentials usually result from rarity or low supply 


g.  Consequential and special roughly equivalent:  each the opposite of general.

h.  General:  The impact of wrong.  Consequential:  everything that happens as a consequence of that.

i.  These distinctions have nothing to do with the expectancy/reliance distinction.

Buck v. Morrow:

1.  K: Morrow, defendant landowner leased to plaintiff Buck a pasture for five years ($125 per year) with an agreement that Morrow would compensate Buck if he sold the land during the term.

2.  Land was sold, Buck couldn’t find another pasture, and was forced to turn the cattle loose on the range.  Another cowboy was required at $1.50 per day.  15 cattle lost at $15/head.  Another pasture was procured and additional expense was incurred. 

3.  Trial court excluded all of this evidence, holding that the only damages should be the difference between the K price and the rental value of the pasture for the remainder of the term.

4.  P may recover as Aspecial damages@ the extra expenses that are the natural and proximate result of the breach.  Here the P can not find replacement property on the open market, so the trial court ruling should not stand.  They seem to bring some reasonably foreseeable language into the equation.  

Notes:

1.  Here Ageneral@ means increases in rent and Aspecial@ means extra wages and lost cattle.

2.  The trial court in Buck demonstrates the long-standing reluctance of courts to award consequential damages.  This suspicion manifests itself in 

a.  The UCC: 1-106 (1): neither consequential nor special damages may be had except as specifically provided in this ACT.

b.  FRCP 9(g): When items of special damage are claimed, they shall be specifically stated.

c.  consequential damages never awarded in cases of eminent domain.

d.  reasons for this are that consequential damages are more speculative, less certain, more remote, and more likely to have been avoidable if P had been diligent. 

3.  In п can immediately find new pasture, there will be no consequentials.  

4.  п not made whole without consequentials, and they are no more speculative than generals. 

The U.C.C.

1.  Seller breach, buyer’s remedies

a.  §2-712:  difference between cost of cover and K price + incidental or consequential damages that the seller had reason to anticipate (§2-715)


b.  §2-713:  difference between K and mkt. incidental or consequential damages


c.  §2.715:  Incidental and Consequential Damages



1.  Incidental:  Damages resulting from the breach (transportation, etc.)

2.  Consequentials:  Loss that seller had reason to anticipate, and could not be reasonably prevented by cover.

3.  Looks like incidentals are a subset of consequentials.


d.  §2-716:  Buyer’s right to S.P.

2.  Buyer breach, seller’s remedies


a.  §2-706:  contract, mkt.

b.  §2-708:  difference between K and resale + incidental (no consequentials here, but incidentals are defined broadly)


1.  Conventional wisdom is that sellers cannot recover consequentials. 

c.  §2-710:  Seller’s incidental damages:  any commercially reasonable charges, expenses, transportation, care and custody, etc. 

The Vocabulary of Damages:

1.  Early definitions: 

a. general: those that necessarily resulted from the violation complained of, or the damage that the law presumes or implies.  Typical formulas:

1.  difference between K and market

2.  difference between goods as warranted and delivered

b.  special: those that proximately result, but do not always immediately result for the violation complained of.

 2.  Different definition, used by PI lawyers

a. special damages: damages taht are reduced to a sum certain before trial (medical expenses and lost earnings)

b.  general: speculative (pain and suffering)

3.  Professor Dobbs

a.  general: market measured damages

b.  consequential: not the very thing the plaintiff was entitled to but income it can produce or losses it can avoid.

Meinrath v. Singer Co.

1.  D Singer failed to pay for, in a timely manner, computer-related products.

2.  P sued for the $300K bonus compensation and $700 consequential damages, which resulted because Meinrath didn=t have enough money to finance separate business ventures. 

3.  P argues that Singer had knowledge of the dire financial position of the Unicard ventures and that it was foreseeable that late payments would result in substantial losses to the P.

4.  Court holds that the other business ventures are unrelated to the K and Singer should not be held liable for the consequential damages.  Or, that the damages are not really Aconsequential.@
1.  cite old case@ All damages for delay in the payment of money owing on K are provided for in the allowance of interest, which is in the nature of damages for withholding money that is due.@
2.  Williston: Acknowledges that this rule may not lead go full compensation, but that it is the only one that is workable

3.  Court distinguishes a few cases where it believes that the damages flowed directly from the breach.  Drives the point home that the claimed loss was not related to the completion of the K, instead, it was incurred in other, wholly unrelated ventures.

4.  Court points out that he should have bargained for the loss, if it was so foreseeable, by including a liquidated damages clause.

5.  Court sees practical problems: protracting the trial with evidence concerning Meinrath=s far-flung business empire.

6.  Interest is treated as general damage (because inevitable and measurable by formula) even though it is the consequence of not being paid the 300k.  

7.  Courts don’t want to hear about what п would have done with the money, unless the causation is clear and the amount is certain.  

Notes:

1.  How is the P supposed to borrow $300k when it is on the brink of insolvency anyway?

2.  This is still good law but eroded somewhat.  Courts may award consequentials if causation is clear and the amount is certain.

a. loan money: damages usually awarded if when they are reasonably foreseeable.

b.  here again is a difference between K and tort: and insurer=s bad faith failure to pay is a tort, and Aconsequentials@ are probably more likely.

c. argument for the GR: consequential damages would up the stakes (more to lose in litigation) and would give the big creditors another bargaining chip in demanding their money.

Texaco v. Pennziol Co. 

1.  Pennzoil contracted to buy 3/7 of the Getty Oil stock

2.  Texaco tortiously interferred with the agreement, causing Pennziol to suffer $7.53 billion

3.  In a tort action, P is not limited to the damages recoverable in K.  Restatement holds that D is liable for the pecuniary loss plus consequential losses.  Award here was based on the replacement cost model calculated as: 

 
1.008 billion barrels of oil ( ($10.87/barrel(cost of equivalent)-$3.40/barrel(K price) 

4.  Texaco argues: 

a.  damage should be limited to difference between m.v. and K (3.9-3.4) at time of breach

Court: this is an action in tort.  Pennziol was not interested in the stock, but rather the Getty Oil reserves.  Pennzoil argues that the consequentials are the oil reserves, not the stock.  Texaco:  Oil reserves and K-M are the same thing b/c w/o oil, can be no stock.

b.  too speculative and remote because we don=t know the Pennziol would have had control of the reserves.

c.  gross overstatement of the costs by Pennzoil=s experts.  Texaco offered no experts of their own.


d.  п deserves to be made whole in the cheapest way possible (court used the exploration cost of the oil ($10) rather than the current cost ($30).  

e.  Case has a straightforward legal result, just happens to be a huge verdict.

5.  Does this case justify a general suspicion of consequentials? 

Limits on the Basic Principle

Primary tools for restricting recovery are 

a. contractual limitations on remedies, a la the law and economics model.

Partially incorrect because parties negotiate these clauses.  Partially correct because the clauses do wind up affecting the costs.  

b.  rules about avoidable consequences, proximate cause, and uncertainty

c.  avoidable consequences: п can’t recover for damages that could have been avoided through reasonable effort. 

d.  Offsetting benefit rule:  benefits that become available to plaintiff as the result of the wrong are generally offset against damages (collateral source rule is the exception to this)  Analogous to restitution practice that money due to the Δ’s industriousness offset п’s recovery. 

e.  Economic harm rule: economic damages are parasitic to damages to a proprietary interest.

Limitations of Remedy and Liquidated Damages Clauses

1.  Limitations of remedies clauses are subject to abuse, but also useful because they allocate risk and hopefully reduce litigation.

2.  Most courts say that repair and replace fails of its essential purpose when repairs are ineffective or 

untimely. 


a.  courts split on whether this also knocks out disclaimer of consequentials.


b.  seller’s bad or good faith may be the key to deciding to knock out disclaimer. 

c.  even if no consequentials, don’t ignore damages based on difference between price as warranted and delivered. 

3.  LD Clauses:


a.  also subject to abuse, but economically useful.  Unreasonably large ones are void as penalty.

b.  Watch out for combinations of breaches and LD clauses.  Was the clause intended to apply to this type of breach?


c.  Often hard to try the reasonableness without trying the whole case. 

4.  Underliquidated damages clauses:


a. Void as unreasonable under negative implication of first sentence or §2-718(1)?


b.  Void as unconscionable under implication of Official Comment?

c.  Never void, but simply a limited remedy under §2-719, so that the issue is whether the limited remedy is exclusive.  How do you treat contract drafters who don’t get the word?

5.  The U.C.C.:  Liquidated damages. п must argue:


1. Void as penalty under §2-718(1)

a.  Remember that, in the absence of such terms, seller is entitled to keep 20% or $500, whichever is smaller. 


2.  Use §2-719



(b): remedy is optional unless remedy is expressly agreed to be exclusive.



(2): Circumstances cause an exclusive or limited remedy to fail its essential purpose.



(3):  Consequentials may be limited unless that limitation or exclusion is unconscionable.

--limitation for injury to person in the case of consumer goods in prima facia unconscionable.  

Kearney and Trecker v. Master Engraving

In overliquidated damage cases, the question is whether the clause is void as a penalty.

Does the UCC permit a contractual limitation of consequential damages where the buyer=s limited remedy authorized in the contract of sale has failed to achieve its essential purpose.

Stated another way: freedom of K v. insistence upon minimum adequate remedies.

K&T sold to Master the computer-controlled machining tool.  The proposal contained a provision disclaiming consequentials, and limiting liability to repair and replacement. Jury awarded 57K and the appellate court interpreted this to mean that the repair and replacement clause had failed in its essential purpose.

1.  Comment 1, 2-719: At least minimum adequate remedies should be available... Any clause purporting to modify or limit the remedial provisions of the Article in an unconscionable manner is subject to deletion and in that event the code provisions are substituted.

2.  Some courts treat the R&R clause and the exclusion clause the same wayBfailure of one necessarily means the failure of the other (so sellers can=t hide behind one or the other)

3.  This court adopts the view that they should be considered as independent provisions.  The R&R survives unless it fails of its essential purpose (when the seller is unable or unwilling to repair or replace in a reasonable time); the consequential damages exclusion is valid unless it is unconscionable.   

Notes: Lawyers should have argued this as a breach of warranty action under 2-714.


a.  Buyer §2-714(2):  Breach/warranty, difference between warranty + mkt + consequentials


b.  Seller §2-719(1):  all you get is repair and replacement cost


c.  Buyer §2-719(2):  fail in essential purpose of remedy, therefore you owe consequentials


d.  Seller §2-719(3):  you didn’t knock out the consequentials (only repair and replace)


e.  Buyer §2-719(3):  disclaimer is unconscionable

4. Buyer may have been better off suing on the warranty, even though it would be harder to prove.

5.  Courts are usually OK with a clause which limits damages, but suspect clauses that elevate damages (looks like a penalty).  This analysis often depends on what the breach is.   

Farmers Export Co. v. Georgis Prois

Issue 1: Is the liquidated damages provision truly a liquidated damages clause or is it a penalty?

Restatement provides a two-part test.  This inquiry is a question of law for the court.

a.  does the amount reasonably approximate the actual loss that resulted from the breach

b.  the difficulty of proof of loss

1.  courts are more lenient when damages would be difficult to prove

2.  burden of proving that the provision is a penalty rather than a LD clause is on the party which is urging the penalty construction.

Two problems with the testimony regarding the reasonableness of the $5000 charge.

1.  factors that he listed were not necessarily considered in establishing the $5000 charge

2.  purpose was to encourage ships to vacate the birth.  This is not the purpose for LD=s

Notes: courts will not enforce the LD clause if the actual damages are very easy to prove (it would not matter that they would have been hard to prove at the time of contracting)

Liquidated damages clause would be a penalty (and therefore invalid) if it provided the same liability for breach of any obligation (which varied in importance).

One thing to consider is how connected the LD clause is to actual harm that may be suffered in the future.  The court held invalid the provision of $50/day damages for keeping a motorcycle in an apartment. 

Note:  the court held a full trial on the liquidated damages, which is what LD’s are intended to avoid. 

Court applies a reasonableness of amount standard, not an intent standard.

In underliquidated damages cases, the question is not whether the clause is void as a penalty, but whether the liquidated damage clause is exclusive: Can the P sue only for liquidated damages, or can it sue for actual damages in the alternative?

Northern Illinois Gas Co. v. Energy Cooperative

1.  Ni Gas promised to buy 56 million barrels of naphtha (which they would convert to natural gas) from ECI over a ten-year period.  After deregulation, price plummeted and NI Gas quit buying naphtha.  ECI sought damages based on the difference between the contract price and the market price of naphtha, plus consequential damages. 

2.  Trial court denied NI Gas=s motion for summary judgement.  NI had asserted that ECI was limited by the LD clause.  ECI chose to pursue actual damages resulting in a jury verdict of $305 million.

a.  ECI argues that it has a right to pursue the liquidated damages clause or the actual damages.  Because they don=t go for LD, they have the option of pursuing actual damages

1.  Court response: LD clause is an agreement of the parties on what the damages will be, not a floor on damages.  P does not have to demand this amount, but this does not create rights greater than those contemplated by the K.

b.  ECI cites §2-719(b) which states that the LD clause is not to be the exclusive remedy unless it is expressly agreed to by the exclusive remedy by the parties. 

1.  NI gas response is that the code provision only applies to remedies which seek to limit damages.  Since this LD doesn=t seek to limit damages, but rather sets them, the code provision does not apply.

2.  Court makes a crucial distinction between liquidated damages clauses and limitation of remedies clauses.  LD clauses are governed by §2-718 and limitation of remedies falls under §2-719.  Since this is clearly a LD clause, the court sees no reason to impose the additional restraints of §2-719.  Reverse the court order striking the LD defense.

3.  The question in underliquidated damages clauses is exclusivity, not penalty.  The safe thing to do is to explicitly state that the LD is the exclusive remedy.    

Notes:  

1.  How can we assume that LD clauses and limitation of remedy clauses are mutually exclusive categories, especially in this case, where the LD clause limits the remedy to 4% of the actual damages?

2.  One of the big problems with 2-719(1)(b) is that is hard to know if the remedy is intended to be exclusive.  

3.  Comment to 2-718 argues that the LD clause may be attacked if it is unreasonably small.  

4.  Courts often uphold underliquidated damages clauses in the case of fire and burglar alarms.  Easier for the courts to reach the right result if they call it a limitation of remedy clause.  

5. Be alert the whether the LD clause was intended to deal with the kind of breach that actually happened.  For example, a fire alarm company couldn=t refuse to deliver the $5000 alarm and then argue that the buyer is limited to the $25 LD clause.  

Personal Injuries and Death

Beagle v. Vasold

P was the passenger in a car that went over an embankment.  He brought this action for medical expenses and pain and suffering.  Trial court refused to allow the P=s attorney to state in argument the amount of general damages that P was seeking, either in a total sum, or of a sum for a time.  

1.  One of the biggest challenges of jurors is to convert pain and suffering into dollars.  Several jurisdictions have prohibited an attorney from arguing damages on a Aper diem@ basis.  Botta v. Brunner said that these figures have no foundation in evidence and are Aunproven, speculative and fanciful standards of evaluation for evidence.@


a.  another objection is that it results in excessive jury awards and produces an illusion of certainty which appeals to the jury but can only mislead it.  

2.  Court answers these objections:

a.  whatever verdict that is reached must pass the test of reasonableness.

b.  there are meaningful safeguards to prevent the jury from being mislead.

1.  Built-in deterrent is that the P will hesitate to ask for too much because he risks losing credibility

2.  the D is free to use the per diem argument against the P by dividing the amount prayed for into segment to show how exaggerated of ludicrous the claim may be.

3.  The trial should instruct the jury that the amount of damages claimed by the P is not evidence and that it only has a duty to award such damages as well reasonably compensate the P for his pain and suffering.  Court may also advise the jury that it is not bound by any particular method of calculation in assessing the damages.  

4.  Because the per diem argument makes the P=s predicament more comprehensible to the jury is not a reason, in and of itself, to condemn it. 

5.  Since the jury must eventually convert pain into dollars and cents, it should be allowed to use and reasonable approach to do so.

Per Diem Arguments: 

Pro:  it helps jurors structure thought, gives a somewhat logical method for dealing with things we are not good at valuing. 

Con:  arbitrary (no more arbitrary than any other method, though).  Suffering is not really measurable.  New Jersey and Penn, no amount can be suggested. 


In most cases the п would profit from the per diem argument.  However, in some cases of sudden death (plane crash—decedent’s claim for pain and suffering survives) п would want to talk about the total amount of terror, and not use per diem.  


In most states, the formal standard is no more specific than “reasonable compensation.”

The fundamental job of the п lawyer is to make the jury understand what life is now like for the п, and let the numbers take care of themselves.  

Defending is tricky:  Tactics include:


1.  injury was the п’s own fault


2.  п is a vegetable, isn’t really hurting (obviously must be used with care)


3.  catch the п lying about his injuries.

Problems with the jury.


1.  the large disparity of awards (even the law class was all over the map)


2.  award seems to most directly to the attractiveness of the п

Notes:

1.  Pain and suffering awards are rarely discounted to present value, partially because it seems silly to make a very accurate reduction of a ball park pain and suffering figure.

2.  Put yourself in the P=s shoes has been condemned everywhere because this is an appeal to abandon neutrality.  The market value of injuries has also been disallowed.  

Wrongful Death

1.  Funeral expenses and compensation for loss of financial support available in every jurisdiction.  Smaller majority allow dependents to recover for loss of Asociety@ which are limited to the positive benefits P=s would have received if decedent had lived.  Most jurisdictions do not allow recovery for grief, mental anguish, and other negative experiences. 

a.  why is this, since it is allowed in other tort areas

b.  large verdicts suggest that jurors compensate for grief even when they are told not to.

c.  similar intractable problems of valuation, complicated in many jurisdictions by need to discuss everything in terms of “pecuniary loss.”

d.  Nearly everywhere: loss of financial support and household services plus funeral expenses. 

e.  Majority of states now permit loss of society, defined as positive benefits plaintiffs would have experienced if decedent had lived.

f.  Minority of states, including Texas, permit recovery for emotional distress or grief, the negative emotions caused by the death.

g.  In most states, decedent’s action for property damage and pre-death pain and suffering also survives.

2.  Emphasis on financial support has left three classes of people in which their deaths result in very little recoverable damage: children, retired persons, and adults without dependents. 

Loss of inheritance:

a.  some states allow, others deny as too speculative. 

Factors that affect the jury award

a.  nature of the relationship with the decedent

b.  personal characteristics that affect the attractiveness of the decedent

The Debate Over Tort Reform 

Etheridge v. Medical center Hospitals

1.  Plaintiff Wilson was the victim of a botched jaw bone operation that left her partially paralyzed, retarded and confined to a wheelchair.  

2.  Jury returned a verdict of $2.75 M, the trial court applied the recovery limit prescribed by the Code.  Wilson appeals.  The law was passed after the Bureau of Insurance found that medical malpractice insurance rates had increased by more than 1000%.

Issue: Is the limit on recoverable damages in a medical action constitutional under the Virginia or Federal constitution?

A.  Legislation violates my right to trial by jury because the amount is overriden.

1.  A remedy is a matter of law, not of fact.  

2.  Doesn=t violate because it doesn=t come into play until after the jury has accomplished its duty. 

3.  Jury may assess damages, but may not necessarily dictate through an award the legal consequences of its assessment. 

B.  Violates my right to due process

1.  Procedural: right to reasonable notice and a meaningful opportunity to be heard.  There is no problem here because it just prescribes parameters of the remedy.

2.  Substantive: reasonableness of a statute and the leg=s power to enact the law.

a.  rational basis test, fundamental right and strict scrutiny

b.  no fundamental right to a particular remedy or a full recovery in tort so it must only be reasonably related to a legitimate governmental purpose.  Purpose is to ensure that health care providers can obtain affordable medical malpractice insurance.

C.  Violates the doctrine of separation of powers.

1.  Virginia is the exclusive and sovereign judge of the form of the remedy.

D.  This section confers privileged immunity on a small segment of the population, physicians and their insurers. 

1.  applies to all persons, therefore is not special in effect.

E.  Denies equal protection under the 14th amendment.

1.  had a rational basis, promotes a legitimate governmental purpose. 

Dissent: This law creates two classes, physicians who benefit, and injured folks, who are harmed.  This is not evenhanded legislation because it is a special solution to a global problem. 

Some Medical Malpractice Data

1.  Plaintiffs lose about ½ of all cases, and get many small verdicts: modest means reflect this. 

2.  Median recovery is not large (50,000), but the mean is very large because of few large awards.  

3.  Be aware that the defense bar quotes the MEAN awards when calling for tort reform.  

4.  95% of cases settle, and the ones that go to trial are usually the big ones.  This also skews numbers.

5.  Also, we don’t know why a case went to trial or what the previous settlement offers were.

6. Cases tried to verdict are not random sample; few studies assess verdicts in light of merits.

7.  There is enormous variation around the mean regression line.

Why the large variation in awards?

1.  different ages of plaintiffs may cause the difference.  Younger п gets far more.

2.  seriousness of the injuries.  

3.  A few studies have shown that juries award less than arbitrators and judges (this data contradicts the perception that juries are by nature capricious.  However, the variation is still larger in juries.  Also, there may be a selection bias here because п may only waive the jury in cases where the damages are more certain.  

Basic differences between the corrective justice model and the law and economics model.


1.  Corrective justice:  seeks to put the п in his rightful position


2.  Law and economics:  concerned mainly with deterrence.  

Hedonic damages:  how much the п valued his own life.  How is this figured?


1.  use differing occupations and try to figure out a amt of danger per hour analysis.



a  here there would be a huge variation, which makes us uncomfortable

b.  same basic problems as the per diem calculation:  small number gets multiplied by a large number of hours and the results are all over the map.


2.  Insurance Solution:  how big of a policy would п take out for himself?



a.  rightful position equalized total utility; insurance theory equalized marginal utility.



b.  what is the marginal utility of compensation to those seriously injured?

The Problem of Marginal Utility

1.  Most of the time, we assume that marginal utility is the same before and after accident.  But often the marginal utility is low after the accident because victim can’t do anything with the money.  Therefore, shouldn’t we reduce the amount so that victim isn’t given a windfall?

a.  The problem with that argument is that it assumes that the victim has been fully compensated and has money left over to buy CD’s, etc.  The evidence shows that serious injuries are usually not fully compensated.  Minor injuries are the ones that tend to be overcompensated.

Legislative Proposals and the problems they create

1.   By mandating a cap on awards, they limit those with the worst injuries.  Those plaintiffs are already the worst off.  


2.   Mostly aimed at reducing remedies and not reforming liability. 


3.  No proposals to reduce recovery for all plaintiffs, and little attention to rightful position.


4.  Mostly concentrate the savings on a minority of plaintiffs.

Constitutional Arguments:


1.  Right to jury trial.


2.  Equal protection: 



a.  discrimination by nature of injury or identity of defendant



b.  discrimination against п’s with large verdicts and ones with the most serious injuries.


3.  Open courts:  remedy for every wrong clause.

Smith v. Department of Insurance

1.  Florida tort reform act creates a cap of $450K for noneconomic losses: pain and suffering, inconvenience, physical impairment, mental anguish, disfigurement, loss of capacity for enjoyment of life and other nonpecuniary damages.  

2.  Argument that this runs afoul of the Florida Constitution which states that A the courts shall be open to every person for redress of any injury, and justice shall be administered without sale, denial or delay.@
a.  access to courts: not complete if the legislature caps the recovery

b.  jury trial: losing this benefit

c.  in order to be constitutional the legislature must show Aan overpowering public necessity for the abolishment of such right, and no alternative method of meeting such public necessity can be shown. 

Notes:

1.  Noneconomic is not an economic term because an economist would attach economic significance to anything that humans value.   

Dignitary and Constitutional Harms.

Levka v. City of Chicago

1.  P was forced to submit to a full-body visual inspection, which was routine at the women=s lockup, regardless of the charge brought against the arrestee.  

2.  P testified that she became afraid to be alone at night and could not leave the house.  He testimony was corroborated by daughter, neighbor, client musician, member of the musicians union.  D presented witnesses who testified that they had seen the P outside. 

3.  Jury returned a verdict for P in the amount of $50000, for emotional trauma and distress, mental and physical suffering, anguish, fear, humiliation and embarrassment.  D moved for JNOV, DC denied, D appeals.

4.  The appellate court must defer to the judgment of the jury unless the award is monstrously excessive or so large as to shock the conscience of the court.  Here the court reviews nine similar suits which resulted in verdicts ranging from 3.3K to 112K.  The cases which resulted in verdicts over 30K had aggravating circumstances, like cavity searches and extreme verbal abuse.  Award here is grossly excessive and must be reduced.  Court believes that the jury was assessing punitive damages rather than compensatory.  Take 25K or hold a new trial.  

Notes on Dignitary Torts

Include: assault, false imprisonment, malicious prosecution, intentional infliction of emotional distress, libel, slander, invasion of privacy, and batteries that are offensive but do no physical harm.

a.  similar valuation problems as in pain and suffering cases, although usually smaller.

b.  interrogated guy, threw him in jail: 10K

c.  coffee vendor cuffed, paraded through the court house: 80K comp., 60K punitive.

d.  wiretapping liquidated by the government at 100/day

e.  shocked by the Easter prayer at student assembly, $300

f.  coffin ruptured, emptying the body, $60K to relatives

g.  novelist sued magazine that said she was in an orgy, $7mill invasion of privacy, $33 mill. for punitive.  Appellate court found the award grossly excessive.

h.  Even harder to value than physical pain and suffering

Approaches to proof:


1. Describe the incident. Let the jury think about what it would have felt like.


2.  Describe the plaintiff’s emotions using a good thesaurus.


3.  Have others describe the plaintiff’s reaction.


4.  Identify tangible consequences of the distress.

Superliability concept: damages for dignitary torts are, and should be, more than compensatory.  Human dignity has been compromised and high awards encourage these victims to bring suit and their perpetrators to behave.  Focus on п’s injury, not Δ’s conduct. 

Remittitur: P given a choice of accepting the modified verdict or having a new trial. 

P may gamble that the second award will be larger and the judge will let it stand.  

Recovery for Emotional Distress: generally recoverable in intentional tort, but not in negligence

a.  usually must suffer physical injury

b.  bystanders often allowed to recover. 

c.  generally not recoverable in contract

Negligently inflicted emotional distress

a.  sometimes allowed when it is diagnosable and medically significant

1.  Common law damages may be applied to constitutional torts.  

2.  Carey rule:  no damages for breach of constitution in itself.  п must still show damages.

3.  Emotional distress cases:  way more subjective than physical injuries cases. 

4.  Remember that most constitutional torts are covered by intentional torts. 

5.  How plaintiffs lawyers should handle these cases:


a.  communicate with vivid detail how the п felt.


b.  good description (verbs) better than adjectives.


c.  need to show something more damaging than mere anger, distress.


d.  who the п is and how articulate he is matters.  

6.  How the defense attorney should respond:  “City was wrong, but п didn’t suffer that much”

Carey v. Piphus

1.  Boy was suspended for 20 days when the principal was him with what appeared to be a marijuana cigarette.  

2.  P sought a declaratory judgment, an injunction and $3000 in damages.  Trial court granted declaratory and injunctive relief but held that the P had suffered no damages.  Court of appeals reversed on the damage issue and reinstated the award.  

3.  P argue that 42 USC 1983 (which creates a species of tort liability for persons who are deprived or rights, privileges, or immunities secured to them by the Constitution.  Two arguments are

a.  substantial damages should be awarded for the deprivation of a constitutional right whether or not any injury was coused by the deprivation.  Constitutional rights are valuable in and of themselves and there is a need to deter violations of constitutional rights. 

b.  every deprivation of procedural due process may be presumed to cause some injury.  Injuries flow from every denial of procedural due process.  Analogous to defamation per se, where P need not produce evidence of injury. 

D argues

a.  compensation for injury

b.  P should have to prove that rights were violated, injury was caused by that violation.

Supreme court:

a.  Distinguish defamation per se as an oddity.  

b.  cannot assume that every departure from procedural due process will cause injury.  More likely in defamation cases, where more likely to cause injury to reputation.  

c.  P must convince jury that he suffered actual damage, and prove causation. 

d.  procedural due process is an absolute right, so award nominal damages.  

Rule:  No per se compensation for constitutional violations.  Here the court is looking for the damages that flow from the violation of a constitutional right.  


42 USC 1983:  remedy statute.  Cause of action for damages for state, local, violation of federal rights, privileges and immunities under color of state law.   

Notes:

Has been extended to substantive constitutional rights. 

1.  Can a procedural right be valued?  Canadian case where defendant agrees to give them information needed to convict him of 11 rapes in exchange for $90K to his wife and infant son. 

2.  Case creates pressure to identify tangible consequences.  This sometimes causes п’s to strain credibility.

3.  The constitutional rule in Carey:


a.  Const rights don’t have value in and of themselves.  Have to prove actual harm.

b.  Is market value of a constitutional rights any more helpful than market value of emotional distress?

c.  Some fuzziness about right to vote.  This may be a context where presumed damages are an alternative to actual damages. 

Preventative Injunction and the Propensity Requirement 

Humble Oil and Refining v. Harang

1.  Harang conspired with п’s attorney to lease land the sell or lease to the п

2.  п seeks and injunction against Δ destroying documents

Issue:  Should an injunction be issued?

The general rule for issuing an injunction:


1.  to prevent irreparable injury


2.  ripeness:  necessity clearly demonstrated, substantial and realistic threat


3.  propensity:  the acts will probably occur, Δ intends to do it


4.  no other remedy is available

Here:  denied because propensity requirement not satisfied, Δ has no intention of destroying the documents.  Often called the ripeness requirement.  Sometimes called the imminence requirement. 


1.  Note that injunctions can be see as a way of maintaining п’s rightful position


2.  Types of contempt:



a.  criminal: if the violation is done willfully



b.  civil:  п seeks compensation, usually attorney’s fees



c.  coercive civil contempt:  used to pursued obedience through fines or imprisonment


3.  the scope of the injunction will depend on what the propensity is.

4.  In Goodyear, there was no problem with the Goodyear Co. just the one store and its hiring practices

5.  Mootness:  courts almost never say that a case is moot because mootness is generally used to deny relief for jurisdictional reasons.  However, courts do say that an injunction is not needed in this particular case, which sounds like mootness, just not phrased this way.


6.  WT Grant and voluntary cessation:  propensity no longer exists.  Grant Factors



a.  Δ won’t do it anymore



b.  Difficulty of starting the violation again



c.  character of past violations. 


7.  How to prove propensity.



a.  Defendant may admit it because he wants a ruling on the legality of his conduct.



b.  Prove that he has done this before and has incentive to continue to repeat.



c.  Catch him in preparation and prove that.

Marshall v. Goodyear Tire and Rubber

1.  the secretary of labor sues alleging violation of ADEA to:


a)  enjoin further action, and b)  recover lost wages

Held:  There is not basis for nationwide injunction based on a local incident

FRCP 65(d):  Must contain specific terms and reasonable detail

2.  Scope or preventive injunction should equal scope of Δ’s propensity.


a.  Similar violation to those already proved is pretty fuzzy.


b.  Can’t just copy the statute into the injunction, but it often happens.

U.S. W.T. Grant Co: mootness and cessation  

1.  sue to a) enjoin future violation of §8 (prohibition on interlocking corporate directories) 

Mootness:  In there is no reasonable expectation that wrong will be repeated.

Held:  not moot, but there was not abuse of discretion  

a.  Mootness is a jurisdictional concept: there is no remaining case or controversy and the court must dismiss.

b.  Cessation of illegal conduct may make an injunction unnecessary or inappropriate, even thought case is not jurisdictionally mute.  But in practice there is no clear distinction between these two. Cessation claim may be weak because Δ has previously violated. 


c.  Court’s three part test:



1.  Bona fides of intent to comply.

2.  The discontinuance has objective manifestations:  making future violations impossible, training staff, etc. 

3.  Character of past violations:  egregious ones show bad character and therefore greater likelihood of repetition.  

Reparative Injunctions:

Prophylactic Ripeness

Nicholson v. Connecticut Half-Way House

1.  Plaintiffs owned property in Hartford.  Defendant bought a home in the neighborhood for use as a halfway house for parolees for the state prison.  Trial enjoined it as a nuisance.  D appealed.

2.  Test of nuisance: reasonableness of the sue of the property in the particular locality under the circumstances of the case.@  Here

a.  D=s proposed use is lawful.  P is afraid that residents will commiut criminal acts.  Court sees this as a speculative and intangible fear.  

b.  Court quotes Goodwin v. New York ANo court of equity should ever grant an injunction merely because of the fears or apprehensions of the party applying for it.@
c.  claim of depreciation of property value

1.  court distinguishes dump case because the attributes as a nuisance could be adjudged prior to the undertaking. 

Class Notes: 

1.  there is no question of propensity here because Δ’s are planning to run the halfway house

2.  п is asking for prophylactic restrictions,

3.  There is a dispute over the riskiness of the proposed operation.

4.  Loss of property value is not enough here.  Court has to make the decision.  Not enough that people are afraid, and that property values will go down.  This comports with the idea that п could not recover damages, at law, for loss in market value.  

Ripeness:  The reason for is that the benefit of the halfway house may outweigh the risks.  

Other Ways to Solve this Dispute

1.  An injunction to run halfway house as safely as possible.  Problems with this:


a.  not telling the Δ to do anything


b.  Damages would already apply


c.  Might be able to add operational rules, depending of the facts (i.e. not sex offenders)


d.  hard to know if operators are in compliance or not.

Notes following

1.  Jack v. Torrant, court held that a funeral home in the area would be a nuisance because it would constantly remind the residents of death, would depress them.  

2.  No propensity issue here because the D has asserted the right and intention to move there. 

3.  Degree of certainty needed.  

a.  not merely possible, but to a reasonable degree certain

b.  it clearly appears that a nuisance will necessarily result

c.  courts are reluctant to enjoin anticipatory nuisances absent a showing of actual nuisance of the strong probability of such result. 

Coercive Relief

1.  Mandamus: an order to a public or corporate official directing him to perform a ministerial duty.  Can be used to:

a.  force corporate officers to call a special meeting requested by stockholders.

b.  force prison officials to hold hearings before putting prisoners in isolated cells

c.  require government contractors to pay the prevailing wage

d.  compel the secretary to deliver a commission to a newly appointed judge

2.  Limits on mandamus:

a.  not available against a private individual, lies only to compel performance of official duty.

b.  duty must be clear and nondiscretionary

c.  not available is P has some other adequate remedy.  

3.  Prohibition: an order to an inferior court or quasi-judicial agency to prevent it from exceeding its jurisdiction of abusing its authority.  

4.  Habeas Corpus: an order to a person holding another in custody, directing him to bring the prisoner to court and justify hi further detention.  A form of a personal command to the defendant.  

Bell v. Southwell

Plaintiff alleged that 

a.  voting lists for the election were segregated on race

b.  black voters were intimidated, and not allowed to vote in certain booths.

Trial court took steps to ensure that no similar practices would happen in the future, but refused to set aside the election because:

a.  idea that there is no way for a court to rectify the past, even though we do have the power to set aside the election 

b.  no way to tell whether the result would have bee different, no harm or injury shown. 

Circuit court: it is not blacks who alone suffer, but the body politic as a whole.  In cases such as these, it would be ipossible to forecast harm, and even harder for a court to grant injunctive relief for something that might happen in the future.  

Notes:  

preventative injunction: preventing the the wrongful act, quit stealing P=s rocks

reparative injunction: preventing some or all ot the harmful consequence of that act, rerun a tainted election

Structural injunctions: attempt to restructure institutions that are systematically violating the law or whose very structure in unlawful.  orders designed to fully integrate a public school system.  

Bell v. Southwell.  

Plaintiff alleges:


a.  humiliation at the polls, 

b.  illegally elected official


c.  two more years (Southwell)


d.  Decision by Southwell


e.  time served for far (2 years)


f.  next election

What can’t be remedied


a)  time served and b) the decisions that Southwell has already made

Therefore, plaintiffs are really asking for a new election.

This illustrates the difference between preventative and reparative injunctions


Preventative:  Don’t run another election


Reparative:  rerun the election

D.C. opts for the preventative instead of reparative.  Why?


a.  maybe to complicated to run another election


b.  federalism problems.  Federal judge removing state official


c.  Can’t undo the past (note that this is not a rule, just the rationale the judge here might have used

Remember that preventative v. reparative is a practical, not a doctrinal, distinction because there is no rule in place against either.

Is there any reason not to rerun the election?


a.  Complexity, staggering consequences?


b.  Special federalism concerns?


c.  If no reparative injunction, should there be damages? How measured? To whom?


d.  What if they wait to long? Laches. 

Propensity is not an issue here, but practicality is.  Propensity becomes irrelevant, other issues emerge.  

Reparative injunctions look a lot like damages.  What are the differences?


damages:  assume the harm, look to the remedy, rightful position


reparative:  stop the consequences of the harm, (before things go any further)

Laches:  The equitable substitute for statute of limitations, and unreasonable delay.  Laches may foreclose п from getting equitable relief.   

Important to distinguish prevention of harm from compensation of harm, to consider each element of harm separately, and remedy each once and only once. 

The Scope of Reparative Injunctions

Winston Research Corp. v. Minnesota Mining 

1.  Mincom is a division of Minnesota Mining and Manufacturing, that developed a precision tape recorder and reproducer. 

2.  Winston Research, which was headed by two former employees of Mincom, Tobias and Johnson, later developed a similar machine.  They secured a government contract to produce the device.  

3.  District court enjoined Winston from using any of the trade secrets for two years.  No damages were awarded.  Mincom argues that the injunction should have been permanent under the Shellmar rule.  Winston contends that no injunctive relief was appropriate and that under the Conmar rule, the trade secret need no longer be protected after the date of public disclosure.  

4.  DC=s approach was sound.  Permanent injunction would stifle research and development.  No injunction at all would leave the faithless employee unpunished and the new employer would retain the benefit of his headstart over legitimate competitors.  

5.  The appropriate injunctive period is that which competitors would require after public disclosure to develop a competitive machine.  

6.  Why no money damages?  Winston sold none of the machines and had no profit to disgorge.  Evidence of future profits would be too speculative.  

Notes:

1.  A good example of the distinction between

a.  reparative: if the wrong is considered as stealing secrets, the injunction would be designed to prevent the consequences of that wrong.  

b.  preventative: if the wrong is conceived of as selling products manufactured through the use of trade secrets.  

2.  Laycock makes the argument that this injunctive remedy is probably more draconian than an equivalent damages remedy would be (because there would be minimal damages in this case).  One answer is that the wrong hasn=t fully happened yet.  If Winston is allowed to fulfill its contract with the government, then there would be measurable damages.  

3.  The appropriate remedy depends on whether you emphasize the result or the process.  In Bell, she wouldn=t have won anyway (even if the polls had be run fairly) and her rightful position is most likely the same as her current position.  But injunctive relief was appropriate if one emphasizes the process rather than the result.  

 Class Notes:

Here:  final injunction (permanent injunction) because after trial and summary judgment.  It is not permanent in this case.  

Trade secrets:  entitled to secrets for as long as you keep it a secret, afforded the protection that accompanies the secret.  

What are the proper remedies:

1.  perpetual injunction—this looks like a penalty because one party is singled out for cheating while the others are allowed to develop their product.  Prevents Winston from ever competing. Makes п better off than if Δ had waited to produce the machine legally.


2.  no injunction: leaves п worse off

3.  two years—rightful position remedy.  Delay the defendants for approximate time it would have taken them to produce the machine legally.  

Here is how the race worked: --------- = research.  ////////////// = sale

3M 

-----------//////////////

Competitor

 ------------////////////

Winston
      ----------///////////////

The goal here is to ascertain the starting for Winston if they had played by the rules, i.e used reverse engineering.  

This is the trade secret equivalent to Hataley

Note that the judge doesn’t have too much discretion here in deciding what injunctive remedy is correct.  He must instead rely on the evidence to predict how long it would have taken Winston to enter the market.

Compare to Bell:  plaintiffs lost right to fair, non-discriminatory election, but the election can be rerun.

Here, 3M lost the right to fair competition, but they can’t rerun the race.  Instead, Winston must be set back.


This is the implementation of rightful position in injunctions.



a.  Duration of the injunction depends on the starting point.



b.  Damages depend on effect of the delay in plaintiff’s research.

Bailey v. Proctor: the equitable discretion principle

1.  Aldred Trust was a mutual fund controlled by a voting group, owners of 150K, and financed largely by debentures (holders of 6 million).  Stockholders can lose everything or gain a tremendous amount.  Debentures can lose everything but are limited to a maximum or 6% interest.  

2.  Trust became insolvent and the control group (owners of the 150K) was caught in fraud and self-dealing.  SEC appointed a receiver to take possession and control the property pending litigation.  The Trust became solvent again but the DC ordered the receiver to liquidate the trust.  Bailey bought out the bad guys and became the new leader, he appeals.  

Issue: Did the DC court lose its power over the entity because of the solvency and the removal of the bad fellas?

a.  Solvency does not terminate the receivership.  

b.  court may exercise control over the entity until it is satisfied that the entity is behaving itself.  Court was uncomfortable with the unbalance of power in the organization and felt that insolvency was likely again.  A court may order the liquidation of the company in absence of any acceptable plan of reorganization.  This is the best thing for the debentures.  

Notes:

Bailey represents that tradition that once there is a violation that brings a case into the equity court, the chancellor has a roving commission to do good.  

Class Notes:

Problems:


1.  Fraud—now folks are gone


2.  insolvency;  gone, firm has made money now


3.  capital structure—legal

What exactly is the court fixing?  

1.  The capital structure:  Why can the court fix if the capital structure is legal? 


a.  appeal to equity power of the court—broad discretion, rhetorical tradition

b.  fraud and insolvency got them in the door, now court of equity believes that it can fix everything.

2.  Prophylactic remedy—only way to remedy is to sieze the trust, prevent future insolvency.


a.  this is doubtful because courts don’t liquidate risky firms.  

b.  the goal of prophylactic remedies to restore the п. means of doing this might extend beyond the rightful position.  This is where equitable discretion comes in.  

3M-------------prophylactic -------------Bailey

Prophylactic Relief:

1.  Can the risk of a future violation justify an injunction against conduct that is not itself a violation of anything?

Propensity or temptation to fraud?

Threat or risk of insolvency?

Professor Schoenbrod:

Injunction must aim at the plaintiff=s rightful position, but to achieve that aim its tersm may impose conditions on the defendant that require actions going beyond the plaintiff=s rightful position to avoid falling short of that position.  

a.  this rule depends on judicial honesty, is readily subject to manipulation.  Judges will be tempted to invent some reason that they have gone beyond plaintiff=s rightful position.  

b.  may depend on interpretation.  In Marshall, trial court thought that central administration of personnel policy would curb age discrimination.  Court did not agree with that fact premise or assumption.  

c.  Mantek Division v. Share Corp. 

1.  trial court ordered a broad injunction against selling goods anywhere in the former sales territory

2.  appellate court disagrees: We do not believe that a plaintiff is entitled to an unreasonably broad preliminary injunction merely because a reasonable injunction is more difficult to enforce.

3.  Bundy v. Jackson: Court ordered defendant to post notices explaining its position against sexual harassment.  They order more than the law requires.  

Common prophylactic provision:

a.  monitoring of defendant=s behavior.   swamp draining case

b.  Witt: he may not divulge any information constituting a trade secret and his new employer may not employ him in a position that poses an inherent threat of disclosure.  

Note:

No problem when substantive law creates a prophylactic rule, and the court issues an injunction to urge compliance.  Problem when court issues a prophylactic rule at the remedial stage when the substantive law does not provide for one.  

Differences in allocating the risk of error:

1.  The injunction should restore P as closely as possible to the rightful position.

2.  Should restore P to the rightful position subject to the constraint that the injunction should never make plaintiff better off than the rightful position. 

3.  Should restore P as closely as possible to the rightful position subject to the constraint that the injunction should never leave P worse off than the rightful position.  

Structural Injunctions:

Swann v. Mecklenberg 

1.  court has lost confidence that schools will remedy the problem of discrimination

2.  bussed because drawing neutral attendance zones might not undo all the effects of the wrong.  This is rightful position rhetoric, but equitable discretion result.  

3.  This is a de jure violation as defined by the court.  Court must eliminate vestiges root and branch.

a.  Should vestiges be treated like consequentials, with requirements of proximate cause and certainty?

b.  is the court ignoring the difference between de facto and de jure segregation?  Do these distinction mean anything if the court just runs over them?

4.  Issue here is how does private action affect discrimination and visa versa?  Housing patterns may be affected by the location of the schools.

5.  Gerrymandering the districts is not enough.  Schools must be pared, students must be bussed based on ratios.  

6.  This is the high-water mark for equitable discretion.  Trial judges should order busing.

7.  Note the comparison.  Vestiges are to injunction as consequentials are to damages.   

Milliken v.Bradley  

1.  Here the city had deliberately readjusted the attendance zones to maintain segregation.  

2.  Trial judge had found that the Detroit-only remedy was ineffective, he proposed a metropolitan solution.

3.  Supreme Court held that the violation was only in Detroit and that the remedy should only be in Detroit.

4.  This case actually coexists with Swann because Milliken is concerned with remedies which go beyond the district.

Swann:  This is the rule within a district, court is given broad equitable discretion.

Milliken:  The is the rule beyond (or outside) the district.  Look to the rightful position.

Internal Logic of Remedies:  Discretion v. Equitable discretion

External Limit:  Milliken (when do these decisions come into play.)  Concerns about federalism, school district boundaries,  appointment of officials after invalid elections, etc. 

U.S. v. Virginia. 

VMI:  This is a two-way street.  The violation is non-admission, the remedy is admission.  The way the majority sees it, the п’s rightful position is admission to THAT school.

Rhenquist:  Ginsburg misstates the problem or violation.  Either admit OR create an equivalent school.  He applies the Milliken principle as a limit here.


1.  Rightful position is a grant of power that the liberals seize here, and the conservatives advocate equitable discretion (to do nothing.).


2.  Rightful position usually used by the conservatives as a restriction of power. 

Lewis v. Casey

The court remedies individual violations.  The executive branch and the legislature have authority to remedy larger problems.  

Scattered, not systemic, violation should trigger only individual remedies.  

This case puts limits on equity similar to the ones used in damages.  Remedy should go no further than necessary, and should be narrowly drawn, and should use the least intrusive means.  

Modifying Injunctions

Rufo v. Inmates of Suffolk County Jail

1971:  An injunction was issued prohibiting inmates awaiting trial from being housed along with the convicts.  Case concerns the prisoners who cannot make bail. 

1977:  Court ordered a detention center to be build, would house 309 (modified to 453)

The Sheriff cites the rising population, and seeks to modify the consent decree to double the amount of male detainees.

The Δ:  wants the decree modified because it goes beyond the constitutional requirement as per Bell v. Wolfish, change in law.  

The п:  Says that this doesn’t matter, that the decree has res judicata effect.  As in damages, can’t modify without good reason, not just because conditions have changed.  

DC: 

1.  refused the proposed modification.  

2.  Court cites Swift, “nothing short of a grievous wrong.” –Strong standard.  Codified in FRCP 60(b)

Supreme Court:  Issue is can the decree be modified to make cells that hold two inmates?

1.  The ability of district courts to modify decrees is very important

2.  “grievous wrong” is not a talisman

3.  Modification of the decree is warranted when:



a.  changed conditions make compliance onerous (fact)



b.  the decree proves unworkable



c.  becomes impermissible under federal law



d.  changed law

4.  If there is a modification, the court should focus on whether the proposed modification is tailored to resolve the problems created by changed circumstances.  Must be mindful of financial constraints.

Class Notes:

Rufo is not good law in prison cases because it has been superceded by the Prison Litigation Reform Act.


a.  However, it is probably good law in the rest of injunction area. 

Rufo standard is not as strong as the one espoused in Bell v. Wolfish.  Here, Δ can show either a change in fact or in law.  

Look up Evans:  class action against the city.

Prison Litigation Reform Act (p.49, Supp.)

1.  Consent decrees use the same standard as litigated decrees.  Cannot agree to more than the constitution requires.  Settlements are entered as an injunction.

Laycock asks:  What is the point of settling under the PLRA since пs would have to show everything that they would in litigated cases?

Private Settlement Agreements:  These have no force of the courts behind them.  The are just like a contract between private parties, therefore not very attractive to the п.

Problems with consent decrees.

A.  If there is no trial, how do you know that the facts were when the decree was entered?  If you don’t know this, how do you know if conditions, facts have changed?



1.  Cardozo:  Infer facts that would make sense of the decree.

2.  Alternative:  Double trial on motion to modify—prove facts as they were when the decree was entered and as they are now. 

Scope of Judicial Power

1. Majority says that remedy must be tailored to the violation, talking in terms of a constitutional floor.


2.  Dissent:  Constitutional floor is a minimum.  After that, find the best remedy.

3.  Rufo contemplates using contempt power to enforce an injunction that requires more than the Constitution requires.  Power to do this comes from the consent of the parties. 

Injunctions and the Rights of Third Parties

Hills v. Gautreaux:  

This case focuses on the effect the injunction has on innocent 3rd parties.  

Contrast to Milliken, which focused on the rightful position (unitary schools in Detroit).  The suburbs can be seen as the third parties.  Suburbs have not been found guilty of anything, so they couldn’t order them to do anything.  The Milliken holding (at least an alternative reading) is that no injunction may issue against innocent 3rd parties. The two cases are not fully consistent on either theory (rightful position or rights of third parties).  Balancing the burden still seems to matter, despite the court’s disclaimer.  

1.  Chicago Housing Authority was running racially segregated public housing.  

The Δ argues: 


a.  the remedial order in not commensurate with the constitutional violation


b.  remedy implicates governmental units that are not in violation.

Response:

HUD is in violation; therefore an order against HUD is appropriate.  The broad order only affects the local governments to the extent that HUD would affect them if it was running the organization properly.  This case is more expansive than Milliken in that it allows 3rd parties to be affected by the injunction.  On the other hand, there is a smaller degree of intrusion here.  (build a few homes v. school redistricting.)  This case does not really counter Milliken because here there was a metro-wide violation.  

Held:  Innocent third parties can be affected, but not restructured, by an order to wrongdoers.

General Building Contractors v. Pennsylvania

1.  Union Hall practiced a pattern of intention discrimination—they were only referring white workers.  Union was guilty of a violation, but the employers (contractors) were not.  The contractors, viewed as a class, were not aware of this. 

a.  Can they be ordered to help effectuate a remedy?

b.  Minor and ancillary orders are OK (Gautreaux) against innocent 3rd parties, but not to the point of restructuring (Milliken).  

c.   Note that federal courts routinely order local police (innocent 3rd parties) to help effectuate injunctions.  

2.  Applies the whole line of cases to private defendants.  

Missouri v. Jenkins II:

1.  The background for this case is Milliken II, which was a large scale remedy for educational problems that had resulted from systemic discrimination.

 2.  The DC judge fashioned a large-scale remedy to lure whites from private schools, and reverse white-flight.  After spending $2 billion, not a lot of results.

3.  Cert was granted on the court’s authority to order new taxes.  S. Ct. upheld in 5-4 decision.

Held:  The remedy is constitutionally required, therefore courts have the authority to fashion a way to pay for the remedies—they can exercise tax authority.

1.  Injunction against limits on tax power so the KCMSD can fund the remedy.  Taxes are necessary to enjoin the constitutional violation, so even the rightful position theory can enjoin tax limits.


2.  State’s limits don’t really matter here because there is a constitutional violation.

Dissent:  

1.  Don’t assume that the remedy is proper just because the DC judge said that it was.  Magnet school remedy is permitted, but not required.  Therefore the taxes are not required.  He assumes that there are many possible remedies.  Contrast with the usual conservative reluctance to think this way, permitting only the minimum remedy.

2.  The federal court has no power to levy such a tax to raise money.  The tax limits are not themselves unconstitutional, so the court has no power to enjoin.  No taxation without representation.

Missouri v. Jenkins III.  

The district had started out as a Δ, now is the п, asking are we now a unitary district?

1.  Case is about the scope of the remedy exceeding the extent of the violation.

2.  Court tries to figure out what the position would be but for the violation

3.  “Desegrative Attractiveness”  


A.  The DC can’t do indirectly what it can’t do directly; can’t pursue a metropolitan remedy.



1.  Plaintiffs would have never had such fancy schools but for the wrong.

2.  Desegregative attractiveness has no objective limit.  Remedies that run forever are not constrained by the rightful position of the scope of the violation.

3.  Note that suburbs are not coerced or restructured, so the court shouldn’t run into Milliken problems.  However, the court reads those cases to be about rightful position.  Rightful position is the roadblock, not rights of third parties. 


B.  Dissent



1.  Different view of the record; Δ did not carry burden of showing right to relief.

2.  Segregation caused the white flight, anything that reattracts white students implements the rightful position. 

3.  Not concerned about proximate cause, proportionality, of plaintiffs better off than they would have been.


C.  Neither side has any idea of how this remedy will ever end.

The Rule Concerning Third Parties

Innocent third parties can be affected (Hills) substantially (Teamsters, Zipes, Paradise), but not to the point of being restructured (Milliken I), by orders to defendants who violated the law.  Innocent third parties may also be subjected to “minor and ancillary” orders themselves (New York Telephone, GAB)

Summary of Structural Injunctions

1.  Hard in this area to separate politics and the law.

2.  Complicated fact patterns make it hard to sort out the facts.

3.  Skills necessary litigate one of these:


a.  be able to argue the rightful position, OR judges doing equity.


b.  when the facts are simpler, rightful position seems to be the best tactic.

4.  Marshall v. Goodyear:  small harm, small remedy

Prison Library Case:  Not a systemic violation, therefore no systemic remedy.

Dalton v. Family Planning:  Only part of the statute is unconstitutional, only enjoin that part.

5.  Fiss:  there is no way to get from rightful position to these remedies.  


Solution:  break for the normal constraint of remedies, judge should do what’s right.

Conservative:  rightful position too difficult, therefore quit trying to achieve it.

Middle Ground:  It is tough, but judge must try to do equity.

6.  If you want the court to have broad power to right wrongs, authority based on the rightful position seems much more powerful than on the wishy washy equitable discretion principle. 

Damages or Injunction? Irreplaceability 

Pardee v. Camden Lumber Co.

1.  The timber cut is not the same as the standing trees.  Damage award would be inadequate because it does not convert the cut timber into standing trees.

2.  Compensation is damages is only adequate when the property may be substantially replaced with money.

3.  Things having a peculiar value are less likely to be replaceable.

4.  Here the conversion is from real to personal property.

5.  Policy:  must deter rich Δ who would deforest at will, pay later.

6.  To replevy property that has already been converted, no need to show irreparable injury. 

Why not tort now, and pay later?

Cannot replace trees with any amount of money.

1.  Damage is measured by the lost timber, not the total land value

2.  No piece of land can replace any other.  

Reasons for and against hanging on to the rule (no equity unless damages inadequate)

A.  For:  damages ARE sometimes hard to calculate, calculation of damages may depend to some extent on the cooperation of the defendant.

B.  Against:  Injunction may be more burdensome on the court because of continued involvement.  
C.  Remember:  Both damages and injunction do depend on the lumber company’s compliance.  

FW Maitland Article on Equity—do later

Courts have to be aware of what the plaintiff is suing for and whether it would prefer a judge or a jury.

Plaintiffs will often bend the facts to get a jury (usually) trial.


1.  This rule only seems to protect the defendant’s right to a jury trial.

Brook v. James A. Cullimore and Co.

1.  Cullimore had given property ($2500 value) as collateral.  Brook paid back the $2500, but the court entered judgment for the property instead.

Issue:  My the Δ tender the value instead of delivering the property.

Held:  The primary purpose of replevin is to recover property.  Money is only an alternative remedy, that can be used at the discretion of the wronged party.  Aggrieved party may elect the remedy of replevin.  If property already in possession, no need to show irreparable injury. 

Content of the Irreparable Injury Rule.


1.  Damages only adequate when they are as complete, practical, and efficient as equity.


2.  Damages are adequate except where the very thing lost is irreplaceable.

Economic analysis choice of remedy.

1.  Damage remedy allocated resources at a price set by the court, transaction is involuntary for the plaintiff.

2.  Injunction leaves the parties free to bargain if court has fucked up, and if transaction costs do not prohibit it.


3.  Damages when transaction costs are high, injunctions where transaction costs are low. 



a.  Bilateral monopoly and numerous parties are two sources of high transaction costs.

Damages or Specific Performance?

Campbell Soup v. Wentz: efficient breach and irreplaceable goods.

1.  Campbell’s contracted to buy 15 acres of red cored carrots from Wentz at 25-$30 per ton.

2.  the market price went up to $90 per ton, and Campbell’s filed suit to enjoin sales and specific performance.  The trial court found that, from an objective standard, the п had not proved that the carrots were unique.

3.  This was error:  


a.  court should not judge uniqueness by an objective standard (heirlooms, etc.)

b.  court should not hesitate to order specific performance, especially when the court will not have to be significantly involved.  

Note: “uniqueness” is just another way of stating irreplacibility.  (court uses just like Pardee) 


Also, either damages or specific performance would give the plaintiff his expectancy.


Economic take—the farmer should breach, sell to whoever values the carrots the most.

Problems: 

1.  No incentive to breach here because the farmers will have to pay damages measured by the market. (this takes the “efficient” out of efficient breach)

2.  If the system is working properly, there is no such thing as efficient breach.  Specific performance and damages would reflect the expectancy.  Does this mean that efficient breach only works if the system is not working? 


3.  The law stiff frowns upon breaching parties.  When products are rare,  

Why the economic theory of efficient breach may not hold up.


a.  Third party’s willingness to pay more than K$ does not prove more valuable use.


b.  K-Mkt precludes possibility of efficient breach.


c.  Whole dispute turns on transaction costs of dissolving first contract and entering new one.


c.  Efficient breach seems inconsistent with Chicago-school preference for voluntary transactions.


d.  Emphatically not the law in shortage cases.   


Thompson v. Commonwealth: Specific performance and replaceable goods

1.  Virginia sued for specific performance of a roll-call system.

2.  Evidence that defendant is the only company that can build the system.

3.  Specific performance is only proper when;


a.  the legal remedy would be inadequate


b.  Specific performance will not create too many difficulties


c.  not usually applied to chattel, unless chattel is unavailable on the market.

4.  Note here that the replacement is difficult but not impossible.  The court can’t ask the п to go to every machine shop in town to get the replica that they want, though.  

5.  The harder the product is to replace, the more likely that the п will win.  Cases divide when replacement is difficult but not impossible. 

6.  Remember that the fact that the plaintiff is in court is good evidence that replacement is genuinely difficult. 

Van Wagner v. S&M Enterprise: An irreparable injury rule with teeth?

1.  Damager easily measurable here.  Unique value could be fixed with reasonable certainty.  

2.  No specific performance will be ordered if:


a.  the damages would be adequate


b.  SP would put an undue hardship on the п

3.  “uniqueness” is not the touchstone (magic door), but “Can we measure it?”


a.  here it may be unique, but it is easy to value (time ( exposure)

b.  Unique and hard to measure are usually the same, this case is an exception.  Uniqueness is not enough; measure or damages must be unreliable. 

c.  Here the court isn’t really concerned with application with the rule as much as hesitating to give the plaintiff all kinds of power over the Δ.

d.  S.P. no good because effect would be disproportionate to harm to the Δ.

4.  Mitigation of damages rule: plaintiff cannot recover for building a bridge to nowhere after the road project is cancelled. Specific performance would be denied too. 

Undue Hardship and Burden on the Court

Ariola v. Nigro

1.  This is the classis encroachment case, i.e. small amount of damages but very costly to remove.

2.  The trial court awarded the п damages, and did not order the Δ to remove the encroachment.

3.  Appellate court order the removal of encroachments.  


a.  consider the expense and difficulty v. the hardship


b.  if “intentional” there will be no balancing of the equities

1.  Here “intentional” because the п repeatedly put the Δ on notice that encroacment might occur.  Δ builds even though warned.


c.  In these cases, “intentional”  means reckless or even negligent.


d.  remember that we generally don’t want to encourage a forced sale in other situations

4.  Nuisance doctrines have largely been replaced by regulation.

5.  In these cases, the Δ might invoke the economic loss doctrine (a la Peeveyhouse)

6.  “undue hardship” is not a planning doctrine, rather a litigation doctrine.

7.  The result of the injunction will be a bilateral monopoly, with the bargaining range between $1.66 and $25,000.  Will have to be resolved by future negotiation.


a.  With injunction, the court has given the plaintiff a license to be unreasonable.

b.  Damages are advantageous because they split up these bilateral monopolies by giving the litigants bargaining figures.

8.  Differing approaches


a. the economic model: measured by Δ’s willingness to pay


b.  the judicial model—look at moral culpability and substantial disproportion

c.  Here there is an express focus on undue hardship, not irreparable damages

9.  The court allocates the right to be unreasonable (sets the bargaining table)


a.  Injunction:  plaintiff can be unreasonable.


b.  Damages:  Court sets the price


c.  No remedy:  Defendant can be unreasonable. 

10.  Undue hardship is the clearest implementation of the economic approach.  How is it different from efficient breach?


a.  Decision entrusted to judge, not to defendant.


b.  Criterion is full range or social value, not willingness to pay.


c.  Standard is disproportionate hardship, not an extra dollar.

Northern Delaware v. Bliss

1.  Work is progressing very slowly on the steel plant

2.  The п seeks an order compelling the Δ to hire 300 more men

3.  Court refuses to get involved in the construction business


a.  impractical to carry out this order


b.  п’s may resort to damages (not irreparable) in the future if they have to


c.  ‘Ministerial argument” (that court need only hire the guys, need not supervise them) is rejected.

4.  Compare this to the structural injunction cases, where the court has no problem getting involved.

5.  Result is different in city stores: There 

a.  court assumes, perhaps optimistically, that everything will be simple.  Court will appoint a special master if management is difficult

b.  The legal remedies will be very hard to determine because it would be the present value of profits lost for the entire life of the mall.  

6.  Balancing Test Here:


Involvement of the court v. damage to п (and difficulty of measuring these damages)

Substantive and Procedural Reasons for Choosing Remedies

Willing v. Mazzocone

1.  The court of equity enjoined the disgruntled client from wearing the law firm fucked me sign.

2.  PA Supreme court says that this raises constitutional issues


a.  Free communication clause of the PA Constitution

b.  No prior constraint ideas of Blackstone.  Appellate court had said that prior restraint is ok if there in no overriding public interest in the publication or speech.

3.  The Superior court (appellate court) held that damages are a pointless gesture because the client was so poor and therefore equity exception is ok here.  Furthermore, reputation is unique and damages are inestimable.  


a.  S.Ct.:  Bullshit because constitutional rights are not conditioned on economic status


b.  insolvency does not create “ no adequate remedy at law”

c.  Δ cannot be deprived of jury trial (this is what equity does remember) just because of economic status.  The appellate court’s position had been that there had been no controverted issues of fact, so that deprivation of jury trial was OK.

Comments

1.  Reasons for withholding the injunction have little to do with inadequacy in these special cases (more to do with speech etc.)


a.  Defamation damages are immeasurable and in Willing, uncollectible.  Reputation is irreplaceable.


b.  Damages v. employees extraordinarily rare, often uncollectible. 

2.  There really would be practical problems with damages: Who saw? Who believed? Who remembered?

Other Big Issues

I.  Insolvency—Judgment against an insolvent defendant. Damage remedy useless if not collectible.


a.  In injunction cases, we don’t want to prefer one creditor over another (like we do in BK,etc)

b.  preventative v. reparative dichotomy:  is the money or injunction aimed at repairing the reputation or stopping the behavior?

c.  The insolvency plus standard:  Courts require that insolvency be accompanied by something else in order for it to really be irreparable.  Laycock notes that this is a rhetorical distinction because the fact that the Δ will not be able to pay leads the court to other conclusions that they want to make.  

d.  real issue is preferring one creditor over another.

II.  Free speech rights and remedies issues—prior restraint. 


a.  courts allow punitive damages to deter future speech , but NOT an injunction blocking speech

1.  this may be an anomalous result that may depend on personal conviction, $ amounts, what is at stake, each situation

b.  Blackstonian view:  No prior restraint, but it is OK to punish after the speech


1.  This has evolved into no punishment after, either.

2.  equity will not enjoin a libel

3.  definitions of prior restraint


a.  Restraint prior to speech (PA definition, and ½ of S.Ct. cases


b.  Restraint prior to adjudication (other ½ of S.Ct. cases)

i.  under this definition, injury in Willing would be OK because the court found that there was no truth in her speech


c.  Why is punishment OK, but injunction not?  Is injunction really a greater deterrent?

III.  Jury Trial:


a.  preference for jury trial may be mitigated by the procedural rules (SJ-GIMF)


b.  Juries are majoritarian:  rarely protect unpopular speech in a democratic polity.


c.  Might defendant want a jury because she is a more sympathetic figure than the п?

Damages:  often inadequate 

a.  because they would be too small (law firm could sue everyday, but never extract a judgment)

b.  too small to prevent deterrence—inconsistent with the with the economic emphasis on profitable violations

ABC v. Wolf

1.  Shows that there is a longstanding reluctance to enforce labor contracts, however, some remedy against theft of trade secrets, etc. 

2.  There are, however, exceptional cases where courts will grant (usually athletes or entertainers) if the K is very clear and there is competition.    

Substantive Law of Preliminary Relief

Things to remember


a.  there is no such thing as preliminary damages in the common law system


b.  Preliminary injunction introduce probability of increased error because no trial


c.  chances of error are handled in two ways



1.  substantive standards (LA Coliseum)



2.  bond issues (toilet case)

d.  preliminary injunctions are only concerned with the potential harm between the PI would be issued and the final judgment.  Question is “Do we need to interfere, or will final judgment sort things out OK?”

e.  General rule is that preliminary injunction cannot change the status quo.  However, this seems to be a plastic standard.  

1.  some cases are concerned with maintaining statue quo (LA Colisuem), some are concerned with changing the status quo (Bear case).  Judge ignores the status quo in the bear case



2.  Is the status quo rest or activity?



3.  Sometimes defined as the last peaceable uncontested status.


f.  Court concerned with the risk of error.  



1.  Erroneously granting, thereby harming defendant.



2.  Erroneously denying, thereby allowing defendant to harm plaintiff.


g.  Consider only harm that will become inevitable before trial.

LA Coliseum v. NFL (Δ)

1.  Colisuem argued that “irreparable because damages impossible to measure and there is no substitute for the Raiders.”  The trial court enjoined the NFL from interfering with the Oakland Raiders move to LA. The NFL was prevented from applying §4.3 which is invoked to prevent transfer.

2.  Equitable criteria for granting preliminary injunction


a.  strong likelihood of success on merits (chance that court would be making a mistake)


b.  possibility of irreparable injury to п if injunction is not granted


c.  a balance of hardships favoring п


d.  advancement of the public interest (in certain cases)

3.  In 9th Circuit, moving party must show


a.  a combination of probable success on the merits and possibility of irreparable injury, or


b.  that serious questions are raised and the balance of hardships tips sharply in its favor

4.  The trial court erred in issuing the injunction because there was no showing of irreparable injury


a.  lost revenue could be measured.


b.  also the trial court did not consider the hardship to the NFL.

Posner:  Grant the preliminary injunction if and only if:


P (probability that п will win at trial) ( harm to п > (1-P) ( harm to Δ  

Lakeshore v. Adcox

1.  injunction to remove bear from the neighborhood 


a.  probably win because rule has been amended against bears


b.  threat of bear outweighs the harm


c.  no adequate legal remedy


d.  injunction helps, not harms, the public

Note:  this is not a statue quo case, squarely rejects the status quo

The Bonding Requirement:  

I What does a bond do?


a.  Allocates risk of error between п and Δ.


b.  Liability usually limited to the amount of the bond, set in court’s discretion.


c.  Strict liab. if P.I goes further than it should have.


c.  Ultimate liab on п not the bonding co.

III. How can a court go wrong?


a.  It should have entered an injunction but didn’t (i.e. Δ loses at trial)


b.  It enters an injunction erroneously—п imposes substantial costs on the Δ, and under the 

American system, the Δ cannot recover.

III.  Solution:  п has to put up a bond if he wants an injunction.  Damages for wrongfully obtaining the preliminary injunction are capped at the bond amount.  FRCP 65.

1. Judge should weigh the amount of the bond against the potential hardship of an incorrectly issues PI.  If there is a low probability that the Δ will be damaged if the injunction is wrongfully issues, a small bond will be issued.

IV.  What does it mean to say that the bond is wrongfully issued?


1.  The judge made a mistake with the information that he had.  This is NOT the standard

2.  The outcome (of the permanent injunction) if different than the preliminary injunction.  If permanent injunction is smaller than the preliminary injunction, then the PI is wrongful to that extent.

EX:  in the atomic cases, PI was issued in 30 states, permanent only ordered in 3.  Wrongfully issued in 27 states.

Procedural Law of Preliminary Relief

Coyne-Dalany v. Cap. Development Board

Issue:  May the district court deny damages to the Δ, who was issued a wrongful PI?

1.  Bond is put up by the moving party as a surety against the PI being wrongfully issued.

2.  GR:  Δ is entitled to damages unless there is a good reason not to make п pay

3.  if п is acting in good faith, Δ is limited by the face value of the bond.

TRO issues ex parte, without formal or informal notice

Carroll v. President of Princess Anne, pg. 434

1.  City got a TRO against white supremacists who were planning to protest.

Rule:  sometimes, ex parte TRO is OK, but usually not in 1st Amendment cases.  


--Must have notice because the facts are difficult to ascertain, all parties should be present.

This constitutionalizes the notice requirement of FRCP 65.  


Mootness:  capable of repetition between these two parties.

Sampson v. Murray, pg. 439

1.  Employee sought a TRO enjoining her dismissal until she could pursue her administrative remedies. 

2.  The DC granted a TRO without notice until appeal to the civil service commission was resolved.

Issue:  Is this a TRO or a preliminary injunction?  The distinction matters because TRO’s generally not appealable. 

3. S.Ct.: this really is a preliminary injunction and appealable.

4.  In Granny Goose:  they violated the TRO with notice after it had expired (10 days)

5.  Compromising GG and Sampson:  court sympathetic to Δ in both cases. 


a.  Δ can choose not to follow after 10 days under G.G.


b.  Δ may appeal as a preliminary injunction under Sampson

Notes:  


1.  There is a 10-day limit on TRO’s without notice.


2.  Standard is different for permanent injunction and for private employers.


3.  Irreparable injury is a code word.  Meaning depends on context.

4.  If PI is nothing more than an accelerated trial or a foundation for settlement, then the doctrine is problematic.

Irreparable injury:  


1.  The probability of success and the potential harm merge in Sampson


a.  rare but does happen when serious harm is part of a subjective cause of action

b.  Rhenquist announces standard of irreparable injury almost impossible to meet.  In notes, BK meets that standard, but firing doesn’t


2.  5th Circuit Employment cases



a.  irrebarable if the п has exhausted administrative remedies

b.  not irreparable if employee fired before employee has exhausted his administrative remedies.

The distinction between TRO and Preliminary Injunction


1.  TRO is a very short-term emergency order, pending PI, generally not appealable.


2.  Rule 65 never says that. No definitions; no provision for TRO with notice; ten-day limit not explicitly self-executing.


3.  Sampson:  TRO w/notice, lasting more than ten days, is really a PI.  


4. Granny Goose:  TRO w/ notice, lasting more than ten days is really an expired TRO. 

Summary


1.  it is always easy for a п to argue irreparability

2.  Δ is better off pointing out problems with the injunction, NOT arguing that п’s injury is not irreparable.


3.  to this п must respond



a.  arguing the status quo



b.  injunction is really not so burdensome



c.  will try other avenues later, but this is the best for right now

Prospective or Retrospective Relief: Sovereign Immunity

Evolution of State Sovereignty

1.  Chisholm v. Georgia (1793):  State liable to suit of citizen of another state

2.  11th Amendment:  no suit of State v. Citizen of another state


1.  no suit by citizen of the same state


2.  may be barred if the state is the real party of interest, even though not the named party.

3.  Hans (1890):  states immune from suits in Federal Courts: from citizens of other states, and citizens in that state.  If this were still the law, compliance would depend on good faith.  Luckily we have the officer suit. 

4.  Ex Parte Young:  Permits federal suits against state officers, ending in injunction to comply with federal law.  The RR sued Young (the state attorney general) that proposed law was unconstitutional, seeking adjudication before the law could be enforced.  Fed Ct., “Do not enforce the law, Young!”

Federal court may enjoin a state official from enforcing a statute that violates the 14th Amendment.  Note that the relief was prospective only, enjoined from future conduct.


a. Rationale: not an adequate remedy to wait to be prosecuted, then sue after injury. 

b.  suit v. attorney general is not a suit against the state.  This is somewhat of a fiction, because the court would enjoin all participants if it could.  Rationale:  Enforceable Constitution.

c.  The Young fiction could be carried to the extreme and completely swallow the Hans rule, by always suing an officer.  So where do we draw the line?  In Edelman, past v. future, retrospective v. prospective relief.  This is a remedial, not substantive, rule, because there might not be any doubt that there was a violation. 

d.  Edelman v. Jordan:  Bars any relief that requires officer to pay money out of state Treasury for violations committed prior to “court imposed obligation to conform to federal law.”  Makes judicial enforcement of federal law possible v. states, but creates no incentive for voluntary compliance.

e.  Seminole Tribe:  Congress cannot override 11th Amendment and authorize damage suits v. states except pursuant to 14th A, §5, and then only if is does so with excruciating clarity.

5.  This system creates three kinds of lawsuits
a.  sovereign—H ans.  To get at the state treasury. Sometimes, state consents (waiver of S.I.).  If sovereign named as a Δ, suit is expressly barred unless expressly authorized by Δ’s legislature.

b.  official capacity—Young.   Interested in the office itself (in his official capacity), not the officer himself.  Usually and injunction.  Edelman is an official capacity suit that sets the limit on how far an injunction can go.


c.  personal capacity—money paid comes from the individual. 

6.  Congress has no power to override state S.I. under Article 1.  May, however, override in the enforcement of Amendments > 11th. 

Boerne:  cut back Congress’s power under the 14th Amendment. Question becomes whether the legislation was passed under Art.1 of 14A§5 power.  Article 1 legislation will not stand.


Alden v. Maine:  Can’t sue in State court either. 

7.  These cases about sovereign immunity are usually widely publicized, but the issue is usually back pay (the Edelman issue) and retroactive enforcement and not that the ADA, ADEA, are unconstitutional.

8.  How does this body or law square with the I.I.R.?


a.  in most cases, the п pleads the I.I.R., and the Δ would rather pay damages.


b.  Here, the opposite, Δ prefers the injunction because damages are too burdensome.   

Big Picture on Immunity


a.  gives a conceptual framework

b.  body of law about damages v. injunction, in Edelman, injunction is preferred because damages are suspect.

Edelman v. Jordan

1.  п received funds from the state-run Aid to the Aged, Blind, or Disabled (which got matching funds from the Federal Gvt).  Fed required the check to be delivered within 45 days of application.  Illinois was taking up to four months to process.

2.  п sued the state director under the federal regulations and the equal protection clause.

3.  Ct. ordered the Δ to comply with the federal regulations and also ordered back payment. 

4.  Retroactive portion of the order is at issue here because the back payment will come from the Illinois’ general revenues.


a.  award resembles a monetary award against the state rather than prospective Young-type relief


b.  the DC had called this “equitable restitution” not damages.  

c.  ancillary effect on the state treasury would be permissible, often inevitable, but not as past compensation.


d.  Note: may order future compliance, even if it cost money. (Prospective relief)

Other techniques for refusing retrospective relief.


a.  equitable discretion to do nothing.


b.  Prospective only application of the law.

Defendant’s prefer Injunction over Damages


a.  Damages are expensive, especially if lots of potential пs are affected.


b.  Immunity waivers often limit damages, exclude consequentials.


c.  Whole tort reform mvt directed at fear of damages and juries, not of injunctions and judges.

Qualified Immunity 

Suits against officers in their personal capacities

Bivens v. Six Unknown Agents:

1.  Implies right to sue for damages for violations of Constitution under color of federal law.  Does for suits against federal officials in personal capacity what 4s USC §1983 does for suits against state officials, local officials, and local governments.


2.  Court has been cutting back, but Bivens claims still get filed.

3.  Local governments are not sovereign.  No sovereign immunity and not qualified immunity.  But immune from punitive damages and from respondeat superior on most federal claims.

Harlow v. Fitzgerald

1.  Before a Congressional committee, Fitzgerald, an analyst in the Air Force, criticized the C5A aircraft, citing technical problems and huge cost overruns. 

2.  Nixon reduced forces (for “purely personal reasons”), eliminating Fitzgerald’s job.   

3.  Fitzgerald sued, survives S.J., Δ appeals the denial of their immunity defense. 

Government officials are entitled to some immunity.

a.  absolute immunity:  officials whose special functions or constitutional status requires complete protection from suit.  Legislators in their legislative function, judges in their judicial function, prosecutors in their prosecutorial function.  Note that the president is not immune from events that happened outside the presidential capacity.   

b.  qualified immunity:  executive officials generally.  Governor and his aides, members of President’s cabinet. 

4.  Do the defendants here have qualified or absolute immunity?

a.  Defendants argue Gravel which compares aides to members of Congress, and advocates a “derivative” immunity.  Also argue that they have a special function, therefore entitled to absolute immunity.


b.  in order for an aid to show that he is entitled to absolute immunity, must show

1.  responsibilities of the office embraced a function so sensitive as to require a total shield from liability.  

2.  He was discharging the protected function when performing the act for which liability is asserted.   

Held:  The presidential aides are entitles to only qualified immunity.

Qualified immunity is an affirmative defense, will be defeated if 

a.  official knew or reasonably should have known that the action he took within sphere of official responsibility would violate the constitutional rights of the plaintiff, or

b.  took the action with the malicious intention to cause the deprivation of constitutional rights or other injury. 

Note:  Harlow is the leading case on §1983 and Bivens actions (suing an official in his personal capacity.)

The Policy Debate

--aka the balancing in immunity cases


Abuse of lawsuits v. abuse of power (if absolute immunity given)

The main rational for immunity rules:


1.  There has to be immunity or else officials will be afraid to act.


2.  However, this breaks down because



a.  political motivation



b.  liability shifted to the employee of the government, but the reward goes to the government, at the expense of individual employees.  Incentives are out of whack.

The Clearly Settled Law Rule: The law must have been clearly established at the time that Δ violated it. 

The way that the Supreme Court looks at these problems.



Official Immunity:  I’m not sure what the hell this is.

Federal claim—state Δ: some statutory exceptions, §1983

Federal claim—federal Δ: many statutory exceptions.

State claim—federal Δ: FTCA (tort)

State calim—state Δ: matter of state law. TX school board immunity. 

Clearly Established Law Test


A.  Test can’t work when the claim clearly depends on motive.  Court has to investigate the facts. 


B.  How should the court decide when the law is clearly settled?

1.  Settled general principle usually not enough.  Decided cases (some courts say that they must be in the same jurisdiction) must enable reasonable officer to know that his specific conduct is illegal. 

2.  Some recognition that those who commit the most egregious violation should not be immune for lack of equally egregious conduct. 

Declaratory Judgments

	
	Injunction
	Declaratory Judgment

	What must plaintiff prove?
	I.I. in theory.
	Uncertainty or appropriateness.

	
	Ripe controversy—real threat to collect taxes
	Ripe controversy—maybe a little looser, but hard to see what the difference it makes.


Preventing harm without coercion.  


1.  Substitute for preventative injunction.



a.  The difference is largely form, not substance.



b.  This difference is illustrated by Wallace

Nashville RR v. Wallace, p. 469

1.  The RR buys the gas outside the state, stores gas within the state

2.  Suit to secure judicial declaration regarding the constitutionality of the state excise tax on storage of gas. (against the RR)

	
	Wallace as an injunction
	Wallace as a declaratory judgment

	Basis of action
	Must show irreparable injury
	Appropriate uncertainty—need to know answer, uncertain about future, court’s answer will control future actions.  

	Ripeness
	Propensity
	Actual case or controversy (this requirement may be looser than the one for injunctions, but it is hard to explain the difference).

	Court Action
	Injunction: a personal command to stop taxing.
	Tax is unconstitutional.



	Enforcement
	Contempt for violation
	Not contempt

	Effect of Judgment
	Res judicata
	Res judicata

	Supp’l relief 
	
	Available, however rarely reach this point.


1.  The basic declaratory judgment formula:  real dispute (with exceptional circumstances justifying litigation before the usual opportunity) + future conduct turns on ruling.

2.  May be easier to get (Borchard) but P.I. may be needed against a recalcitrant Δ.

3.  Big areas of declaratory judgments:  statutes, patents, insurance (between two insurance companies and a 3rd party). 

Cardinal Chemical v. Morton International, p. 475

1.  Morton owns two patents, filed an infringement suit

2.  Cardinal counterclaimed for declaratory judgment that the patents are invalid anyway (this is the part that we are interested in)

3.  Trial court:  no infringement because the patent is invalid.  

4.  The appeal:  Who cares if the patent is invalid? Both co.’s care because they have a stake in outcome.

 Morton and Wallace

1.  Both cases involve a potential litigant (Δ) desiring to figure out the validity of a law (tax) or patent.  

2.  Both may be the Δs in future suits, Wallace for levying the tax, Cardinal for patent infringement. 

The Young Dilemma


1.  Choice of forfeiting rights or risking prosecution:  this amounts to irreparable injury.

The Younger Doctrine

Big Picture of the Younger Rules

1.  Young dilemma in context of constitutional rights.  Citizen thinks the law is unconstitutional.  Court may or may not agree.  If he complies, he forfeits his constitutional claims.  If he violates, he risks criminal conviction.


2.  Injunction or declaratory judgment avoids this dilemma.


3.  Also has the side effect of giving citizens the choice of forum. 

4.  Federalism limit on remedy:  No federal action can proceed if it would interfere with a pending state prosecution filed before substantial proceedings on the merits in the federal case. 

Steffel v. Thompson, p. 487

1.  пs Steffel and Becker were prosecuted for passing out anti-war leaflets.

2.  They filed an action seeking injunction against the enforcement and a declaratory judgment

I.  Is there a case or controversy?


a.  The threats of prosecution were not “imaginary or speculative” Younger

b.  Arrest not “chimerical” Poe v. Ullman

c.  п need not expose himself to actual arrest before challenging the statute


d.  Even so, on remand, the DC must decide if the case presents a “substantial controversy”

II.  Younger:  federal courts should normally refrain from enjoining ongoing state criminal prosecutions because:


a.  the state proceeding provides a vehicle for vindicating rights.

b.  Federalism:  Samuels v. Mackell—pending prosecution bars declaratory judgment because it has the same effect as injunction. 

III.   Is federal intervention (in this case declaratory and injunctive relief) OK if there is no pending state prosecution?


a.  This issue should be considered separately.  



1.  Court erred in treating as a single issue



2.  Court erred by ruling that irreparable injury is a prerequisite to declaratory relief.

Doran v. Salem Inn, p. 499

1.  8/9/73:  пs (three topless clubs) file suit seeking a declaratory judgment that ordinance forbidding such entertainment is unconstitutional.  

2.  8/10/73:  M&L resumes operation of the topless club

3.  8/11/70:  Served with criminal summons.

4.  The federal court, thinking that it is more efficient to resolve all three claims, preliminarily enjoined enforcement of the ordinance against, even though the Younger doctrine would prohibit M&L’s claim because of the pending prosecution.  

5.  Supreme court:  This was incorrect.  Each litigant should be treated separately, i.e. M&L shouldn’t have resumed operation after filing suit in the federal court.  

Notes:  What is п supposed to do? Stop business altogether awaiting the result of the criminal case?

a.  Preliminary inj v. prosecution pending litigation or dec. judgment claim.  Available because no such thing as a preliminary dec. judgment.


b.  IIR applies.  “No pending prosecution rule” applies.

c.  Strategy for getting into federal court is refrain from violation until you get the PI.  Don’t give the prosecutor a chance to prosecute you.  Prosecutor’s strategy for staying in state court is to prosecute at the first opportunity. 

Younger Doctrine:

Refrain from enjoining pending state prosecution.


1.  Can file suit against an officer.


2.  Can sue for an injunction because waiting to be prosecuted is irreparable injury. 

Steffel: this is the answer to Younger.  Younger (cases where state prosecution is pending) winds up being the exception to the Steffel rule.  

1.  Rhetorical distionction:  This is a declaratory judgment and therefore different than an injunction (politically softening the blow)

2.  Need declaratory judgments because without them the п either has to give up speech or risk imprisonment. Scylla and Charybdis.


3.  Note that expenses of litigation is NOT irreparable injury, but multiplicity of suits may be.


4.  filing declaratory action in state court.



a.  all states allow Ex Parte Young style suits.



b.  may defer the state claim to prevent duplicity.

How does one show a threat of prosecution?

1.   Specific statute.  Law shows on its face that it clearly applies to me. Salem: “No topless dancing.”


2.  General statute:  They mean to apply the general statute to me—Steffel trespass statute.


3.  State must show an intent to prosecute.

Note:  There is no preliminary declaratory judgment as there is in injunction, so what do you do pending resolution of the declaratory remedy?


1.   Plaintiff:  Don’t do anything until the preliminary injunction is ordered. 


      State:  Prosecute as fast as possible so that п’s suit will be barred by pending prosecution.

	Party (potential п) who becomes Δ. 
	Could file a suit for….
	Instead, potential Δ becomes п, and sues for declaratory judgment because he doesn’t want to be sued, go to jail, go broke, etc.

	Tennessee
	Taxes
	RR

	Morton
	Patent infringement
	Cardinal

	Georgia
	Criminal trespass
	Steffel

	N. Hempsted
	Criminal nudity
	Salem, M&L


1.  Party on right suing because there are costs, risks, expenses for waiting to be sued. 

2.  Substantial part of the п’s claim is that he will continue in the future, and needs an answer.  If п were going to stop, then the declaratory claim would evaporate.

3.  Propensity rules:  apply to both sides.  Left has a propensity to eventually bring suit.  Right has the propensity to act similartly in the future.  

Quiet Title, Reformation, etc.

1.  These are declaratory judgments for private litigants. All these writs could be replaced by declaratory judgments, but the tradition survives.

2.  There was no common law action unless the п was dispossessed.  

a.  п dispossessed: legal, jury.  п is possession:  equitable, no jury (personal and real)

b.  Equity could adjudicate on clouded titles, order cancellation of document (forged deed).  

c. Legislators have codified these remedies.

1. Law actions in disputes over real property:  ejectment and trespass,


a.  only available if Δ has interfered with п’s possession.

2.  Disputed possession of personal property


a.  Δ is in possession:  replevin, detinue, trover, conversion, recover damages or possession.  
b.  п is in possession:  quiet title, cancellation, re-execution

3.  Nominal damages (litigating boundary disputes, etc.)


--damages in form, declaratory judgment in function. 

4.  Equitable remedies:  bill to remove cloud, cancellation, rescission

5.  Declaratory judgment could do all of this work.

Newman Machine Co. v. Newman, p. 505:  

1.  Δ Newman owned 64% (53% individually, 11% as trustee) of п’s stock.

2.  He sold back all of his stock to the п corp. for $135.25/share.

3.  Δ believed that the price paid had been “grossly inadequate” and that he is entitled to rescind with respect to the shares that he had owned as trustee (11%).

4.  Δ threatened to file suit, which created a cloud on those shares.  


a.  The president of the п corp. is 70 yrs. old, will be a material witness in any litigation.

5.  The п prays for a declaratory judgment to quiet title, i.e. a declaration from the court that he has good title to the shares.  

6.  Δ replies with a demurrer (admission of the facts, but challenging the sufficiency of the pleadings)


a.  there is no genuine controversy


b.  action does not include all the necessary parties


c.  action involves questions of fact, not questions of law

d.  object of the action is to “sandbag” in advance of impending lawsuit by becoming п now instead of becoming Δ later. (potential Δ becomes the п, as in other declaratory judgment actions)

Issues:


1.  Is there a justiciable cause of action under the Declaratory Judgment Act?



a. Court does not reach this issue because of the result in issue 2.


2.  Is there an equity action to quiet title for personal property?

a.  Alternatives would have been injunction, or damages for slander of title (here the п would have to show that he had a sale lined up and the Δ interfered with it).  These really don’t work too well, so quiet title is the best option.



b.  Equity suits to remove cloud on title require п to show.




1.  there is no adequate remedy at law




2.  п was in rightful possession of the land in question




3.  Δ’s adverse claim was such to affect п’s title injuriously



c.  Held:  these requirements are satisfied, therefore an equitable remedy lies to quiet title.

Hand v. Dayton-Hudson, p. 513

1.  п Hand fired, Δ offers him $38,000 to release future claims.

2.  Hand brings in an altered document (which did not release the company from age discrimination and breach of contract claims).  Both parties sign (Δ thought it was signing the release agreement)

3.  Hand files suit for age discrimination and breach of contract.  Δ files a counterclaim that the signature was tainted by fraud.

4.  Court grants the Δ’s motion for summary judgment, reforms the release, holds that the claims are precluded by the reformed lease.  

Issue:  Is reformation the proper remedy?

a.  General Rule:  Must be a mutual mistake.  Reformation used when the parties had an agreement, but the writing does not reflect that agreement.  Reformation puts the reformed writing in place, which has the force of contract.  Contrast to rescission, which undoes the deal completely.



Exception:  Mistake on one side, fraud on the other.


b.  This case falls within this exception because Hand:



1.  knew Δ’s position, modeled a new release after its offer.



2.  Knew that Δ thought it was signing the original release.  

3.  Note that reformed writing is put into place without negotiation.  Hand loses his chance to negotiate.  

c.  Practical problems with reformation.  Must prove by clear and convincing evidence that there is a mistake in the writing.  How?



1.  Earlier drafts.



2.  Corroborating witnesses. 

	
	Mistake in….
	No mistake in. …
	Result is…

	Reformation
	Writing: mutual, or  mistake+fraud (Hand)
	Meaning of the agreement
	Reform writing, put in place 

	Rescission
	Agreement
	Writing  
	Scrap the writing. 


Nominal Damages:


a. Damages in form; declaratory in function.

b.  This is a different way to characterize; mostly declaratory remedies are distinguished by their form.

Restitution, Preventing Unjust Enrichment

Where is restitution useful

1.  Where the п has no other claim (only cause of action):  

a.  Neri pays deposit, then breaches.  No tort (conversion, etc.).  Only C/A is restitution

b.  Mistake:  very common source of restitution claim (overpaid by bank, etc.)

c.  Emergencies.  

2.  п gets more money through restitution (Olwell).  Two ways to explain how this works.

a.  There is a tort, and that tort has either caused damages or unjust enrichment.  The tort makes the enrichment unjust.  Proponents of this explanation say that quasi-K is confusing when there really is no K.  The implied-in-law contract is just a way to rationalize recovery.




Damages

tort




Restitution

b.  Bifurcation at the pleading stage.  There may either be a tort or unjust enrichment.  The п can “waive the tort” and claim unjust enrichment.  

c.  this will make a difference on how the case is plead because in (a), п would have to prove the tort elements. 

3.  General Features


1.  Measured by the benefit to the Δ, not harm to the п

a,  Neri deposited $4,250.  Retail Marine’s damages were $3,253.  Neri recovers $997 in restitution.


2.  Forms of unjust enrichment. 

a.  Δ acquires a benefit from the п via an unlawful act (threat, fraud, extortion).  If Δ’s action is not a tort, п must elect restitution.



b.  п confers a benefit on the Δ (Δ breach, п part performance)



c.  п confers a benefit on the Δ by mistake

d.  п confers a benefit in an emergency.  However, no restitution for the officious intermeddler.

Olwell (п) v. Nye & Nissen Co. (Δ), p. 526

1.  Δ took п’s egg-washing machine out of storage and started using it.

2.  п waived the tort, and brought a restitution action.

3.  Unjust enrichment claim is not defeated by the fact that п wouldn’t have used the machine anyway.


a.  court reads in an implied in law contract (assumpsit)

4.  Damages:  $1,560 ($10/week(156 weeks of use).  Used $1.43 per hour that company would have had to pay someone else to do the job by hand.  Doesn’t matter that п had offered to sell the machine for $600 after the Δ had taken it.  

5.  This is a case where the Δ had gained more than the п lost.  Nothing novel about this:  in restitution actions, damages are measured by the benefit to the defendant.  Often think of as putting the Δ in his pre-violation position. 

a.  Edwards Cave Case:  Damages are restitution of the profits even though the п couldn’t have made any money off the cave anyway.

b.  Vincent v. Lake Erie:  Δ tied his ship to п’s dock during a storm, damaging the dock but saving his ship.  The benefit conferred by the dock owner is the value of the ship.  But the п only recovers for the amount of damage to the dock.  I don’t understand this inconsistency.   

6.  Two things to remember about this doctrine:


a.  Quasi-K is not really a K.  Really has nothing to do with K.

b.  п didn’t really waive the tort because it is the tort (of taking) that gave rise to his unjust enrichment claim.  “Waiving the tort” is shorthand for saying that п decided not to litigate the tort, but elected restitution because it would be more lucrative. 

c.  Even though this appears to be a windfall to the п, the law and economics folks have not problem with the restitution doctrine.  Why?  Because the damages (amount disgorged) serve to discourage infringement, and therefore induce the infringer to negotiate with the infringee.  In  Edwards, the parties should have negotiated to share the profits from the cave.  Both parties will negotiate because if the Δ trespasses, he will have to disgorge all profits accrued, but if the Δ decides not to give the tours, neither party will make any money.


d.  п is actually recovering Δ’s consequentials (what Δ saved as a consequence)

The Profits v. Fair Rental Value Problem:  

The Δ’s profits arise from two sources:  the use of the machine, and the Δ’s business.  Why should the Δ have to pay full amount when he is putting a dormant machine, cave, etc. to good use.  


1.  Often depends on Δ’s culpability.  This will determine the proportion.



a.  Δ very culpable: then use+ business



b.  not culpable: use (market value) 

c.  as culpability rises, so does the amount of recovery taken out of the portion due to Δ’s business.  

	High Δ culpability
	Attributable to Δ’s business
	Maier, Olwell

	Low Δ culpability
	Attributable to use (mkt. value)
	


Maier Brewing (Δ) v. Fleischmann (п), p. 535

1.  The plaintiff owns the copyright to Black and White Whisky

2.  Δ brewed and sold cheap beer under the B&W name.  

3.  п’s damages:  accounting of profits Δ made.  Rationale: 


a.  this protects п from the most obvious damages, diversion of sales


b.  injunction does not protect п in the future from other infringers


c.  Remember that accounting for profits had no relation to damages sustained by п. 

Preventing Unjust Enrichment II

Three fiction used in restitution

1.  Quasi-Contract (legal):  Olwell (likely to find K-M damages)

2. Constructive Trust (equity):  Snepp
3.  Accounting for Profits (equity):  Maier 

a.  Usually used where the statute provides for accounting for profits, but could have litigated in quasi-K
b.  well-settled method of recovery in trademark/patent 

c.  Constructive trustee must account for all his profits from the trust property.

d.  Sometimes free standing: defendant must account for all his profits from his wrong.

4.  Fictions generalized to the point that they have become interchangeable.  Constructive trust is the usual way to explain property-like right in a specific asset. 

Snepp v. United States, p. 541

1.  Snepp signed an agreement with the CIA that provided that he would not


a.  divulge classified information


b.  publish information without review and clearance from the CIA

2.  Snepp published a book, containing unclassified information, about the CIA’s activities in South Vietnam

3.  Because he didn’t get government approval (even though the information was not classified) Gvt. brings suit for a) declaration of breach of contract, b) injunction against future writings, c) order so profits be put in a constructive trust (with gvt. as trustee)

4.  Snepp argues that since the information was not classified, the government would have had to grant permission anyway.  

5.  Supreme Court: 


a.  Upholds the injunction because irreparable injury shown.

b.  Snepp did not get review, so owes all money earned from the violation to the government.  Court uses the process of elimination:



1.  Actual damages:  no good because unquantifiable



2.  nominal (which the Ap. Ct. had awarded): no deterrence



3.  Punitive:  no good because




a.  too speculative and unusual (may actually screw Snepp)




b.  bar no relation to loss or gain 




c.  would force the government to disclose information at trial.

4.  Constructive trust protects both the plaintiff and the defendant, because agents may get permission to avoid liability.

c.  this seems to me an odd remedy because the government didn’t really care about the book sales, rather the harm done by divulging this information.  

d.  Dissent:  Government is unjustly enriched here.  It did not write the book.  Furthermore, government conceded that punitives would be adequate. Also court breaks two rules



1.  no equitable relief unless legal remedy is inadequate



2.  Court endorses prior restraint

Other points:

1.  This is a flip from Steffel and Younger because here the liberals argue that irreparability must be shown by the government. 

2.  Apportioning issues:  What portion of the profits comes from the violation (not getting approval) and what portion comes from the fruits of Snepp’s labor.  

A typical constructive trust situation:


1.  Contract: Seller offers to sell buyer land for $10,000.


2.  Instead sells to 3rd party for $15,000.  


3.  Court:  Award constructive trust on $5,000 of the buyer’s proceeds.



Note:  if FMV is $12,000, court might only award $2,000.

Restitution as it relates to other remedies


1.  Competing ideas:

a.  Law in economics:  compensate victims, but if you can still profit by violation, do it again.



b.  Restitution: return all profits derived from the violation. 


2.  Both camps compromise their positions.  



a.  LIE:  the theory does not apply to the most egregious wrongs. 

1.  Posner:  Restitution takes away incentives, and therefore a good remedy for trademark infringement.




2.  Opportunistic Breach:  hit these defendant’s hard with restitution



b.  Restitution:  modify the full profit model when:

1.  the defendant got most of the profit from this labor, position 

2.  profits not gotten at the expense of the plaintiff

3.  the fictions (quasi-K, constructive trust, accounting for profits) become stretched to the limit.



c.  These both tie in with the culpability discussion from earlier cases


3.  The culpability continuum:

	Voluntary Transaction
	Deliberate Violation

	Restitution doesn’t hold up (yields to LIE theory)  because it bumps up against the fictions.  When the defendant uses his own efforts, more likely to use K-M
	Restitution good, LIE buys into (LIE yields to the restitution of theory).  Gains gotten at the expense of the plaintiff. 


Apportioning Just and Unjust Profits

Ways to allocate profit


1.  By factors of production—Sheldon


2.  allocating profits by sales—Mishawaka
a.  How many people bought because of the red dot (which was the infringement).  D must prove the number of consumers who were NOT confused by the label (D does a survey)



b.  This brings up a conflict between the MKT evidence and judicial guesses

Sygma Photo:  market evidence was that Jodi Foster increased sales by 2%, judicial guess was that 50% increase was attributable. 


3.  Three possible measures of recovery



a.  market value of the play




b.  all profits from play (consequential gains from play, or #1 plus profit margin)



c.  All profits from movie—play plus Joan Crawford, MGM, etc.


4.  Pro-rata apportionment: how important was the play compared to other factors or production?


5.  Incremental cost apportionment:  What would it cost the screenwriters to work from scratch?

Sheldon v. MGM

1.  Defendant lifted P’s play (Dishonored Lady) to make the movie “Leffy Lynton”

2.  The DC (at the direction of the A.Ct.) awarded net profits, $588K

3.  S.Ct reversed, giving the P only 1/5 of the net profits:

Issue:  What portion of the profits are attributable to playwrights script v. portion attributable to the movie producer?  

1.  Copyright Act gives the court power to assess damages plaintiff suffered and profits defendant made by infringing.



a.  When entirely intermingled, entire profits given



b.  Court has Equity jurisdiction to sort out the profits from infringement. 

2.  Analogy to patent law:  court may make a reasonable approximation of the profit attained from the violation (through expert testimony)


3.  Must look at distinctive features apart from the use of the infringing material



a.  Defendant gets credit for: actors, scenery, producers, directors



b.  1/5 is giving the P the benefit of the doubt.  

	This Movie “Leffy Lynton”
	Other movies

	Attributable to play
	Attrib. to Joan
	

	Mkt value

30K but fell through
	Profit--
	
	


1.  If market value is used, we don’t worry about anything else, bet expert testimony regarding the probable market value of the script they lifted.

2.  Profit:  might be better because it punished MGM for stealing.

a.  Option 1:  Without the script there would have been no movie, therefore profits are attributable.  



1.  Incremental cost used in Olwell.  D pays savings of labor machine responsible for.

2.  Sheldon:  factors of production.  Joan Crawford’s appeal v. script.  Hand goes with 20% (padded for plaintiff because experts testified 0%, 7%, 12%) 


b.  Option 2:  What would it have cost to hire screen writers to write the script from scratch?  

c.  Remember that restitution is chosen when it may give a bigger recovery.  In these cases, plaintiff could have sued for damages.  

USM Corp.(P) v. Marson Fasteners (D), p. 568

1.  D used improperly obtained trade secrets to construct a rivet machine.

2.  P waives the damage claim, sues for profit that D realized. 

	Blind Rivets
	Other Products

	Machine 
	Other inputs
	

	Trade Secret
	Other 
	
	


1.  Court focuses on Trade Secrets and blind rivets. 

Trade Secrets:


a.  P proves gross receipts

b.  then D proves expenses which reduce this amount (meaning that not 100% of the revenue are profits attributable).  Here only the costs that vary incrementally with the production of the blind rivets are deductible.  

2.  According to Laycock, the court fucks up here:

a.  In figuring the profits pre-blind rivets (pre theft), court appears to deduct all normal business expenses to conclude that D company was making no money.  

b.  In figuring the companies profit from the blind rivets, court hardly deducts anything (only incremental costs).  This leads them to the conclusion that virtually all of the profits were attributable to theft of the trade secret. 

3.  Incremental cost apportionment:

a.  no profit before the trade secret: profit after trade secret; therefore, all profit attributable to trade secret.


b.  No pro rata apportionment for overhead; show how blind rivets increased overhead.

4.  Pro-rata apportionment: relative importance or trade secrets and other factors of production; allocate overhead based on some factor, probably sales.

5.  General Points


a.  burden of proof on defendant, especially if highly culpable.


b.  No credit for defendant’s own labor; an intuitive compromise, not fully rational.

Rescission and the Benefit Requirement

Rescission:  has consequences for what the remedy is 

a.  often puts parties back where they started (termite infested house:  B gets his cash back, S gets house back).

1.  This is a good case for rescission because the court has no way of knowing what the parties would have paid on full disclosure.  

2.  Smoker case:  The insured lied about his smoking status, then developed smoking-related illness.  Insurance co says “Can’t just pay the smoker rate now, you get no insurance at all.”  This case is atypical because we could look up the smoker rate, make the insured pay that.  However, what would the policy implications of that be?  Pay the lowest rate possible, then make up the difference later if insured gets sick?


b.  usually an adjustment for other money spent (interest, etc.)\

c.  Once the plaintiff knows that he is entitled to rescission, he must take that action.  Cannot wait to see what happens.

d.  Because rescission provides an opportunity for plaintiff windfall, facts must be substantial (fraud, duress, etc.)

e.  Each side restores all benefits received under the contract. Returned in kind if possible.


1.  Money, if in kind is not possible.


2.  In cases where the benefit was never delivered, п may want both.

f.  Alternatives open to the court:


1.  Find a benefit to Δ even if fictional, make him pay for it.


2.  Find part performance, taking out of the statute of frauds.


3.  Award either expectancy or reliance damages in promissory estoppel.


4.  Deny recovery because no benefit and no K.


5.  Imply a quasi-K or pay reliance damages (rare)

g.  rescission of a losing K.


1.  Boomer allows п to revalue benefit based on cost, not K price.

Normal model:

	FMV: 18K, P does not sue for damages, but for rescission.
	K price $21K
	FMV: $24K—Here P affirms the K ($21K) and sues for damages. 


Farash v. Sykes

1.  Here the K in no rescinded but courts action is similar because K deleted (found unenforceable)

2.  Here the parties had started to perform, so equity takes it out of the statute of frauds.


a.  However, not the part-performance (promissory estoppel) doctrine here. 

3.  D never gets the benefit because he never moves in.  P LL fixes up the building for D who never moves in.  Analogous to cases where the goods were never delivered and there was no written K.  

4.  Mostly used in service providers cases where: 1)no K, 2) services not delivered, 3) there is a fictional benefit—D benefits because the work gets done. 

Restitution:  too late, can’t give script back

Rescission:  possible to give the thing back still.  

	
	Is K
	no K

	Is benefit
	Sue on K, maybe restitution
	Restitution

	No benefit
	Sue on K
	Farash (part-performance, quantum meruit, promissory estoppel. 


Tracing

The third category, where restitution gives one creditor preference over others. 

1.  Problems with the doctrine


a.  Old body of law


b.  Exaggerated claims by the plaintiff

2.  Must have a property claim, not mere K claim.


a. Fraud, misappropriation, breach of fid. duty, property transferred by mistake.

b.  But not an ordinary business transaction or extension or credit, even if creditworthiness concealed.

c.  Some fraud in transaction seems to be enough, even if credit is also extended, except for fraudulent inducement to extend credit.


d.  Not clear what this has to do with unjust enrichment; may be a separate idea.

3.  Plaintiff’s property must still be identifiable.

Hicks v. N.A. Coin

1.  D lawyer swapped worthless stock for plaintiff’s property.

2.  Because D didn’t make payments to the P, P couldn’t pay S&L.

3.  Trial court:  $ damages to P, P appeals saying that:


a.  The damages are not adequate because 



i.  Uncollectible



ii.  The do not secure P’s right in the real estate. 


b.  Where legal and equitable remedies are available, the P may elect. 



i.  There has to be certain type of claim (fraud—Hicks,  misrepresentation--Erie, etc.)



ii.  Property has to be identifiable.  

How is Hicks different from the other creditors?

I.  Agreement was fraudulent.    


a.  Note that failure to state non-ability to pay was not fraud


b. Must be cheated or lied to (ordinary depositors do not qualify)


c.  Distinguish:  people who sent money for watch that was never sent.  They get constructive trust to the extent identifiable. 

II.  Identifiable:  Hicks can identify Costabelle.  This is an easy case where tracing clearly works.  


a.  If property is sold and money put in CD, п gets the CD.


b.  If sold and money squandered, п only has damage remedy.

North American Coin and Currency v. 

1.  Defendant set up a “Special Trust Account” while the company was in limbo

2.  P ordered commodities, money was put in trust account, P never received the goods, D went BK

3.  Trust funds still intact, and P wants his money back.

Issue:  Are the funds held in a constructive trust, or part of BK estate?


1.  Constructive trust: usually when fraud, duress, unconscionability.



--No fraud or misrepresentations here, good faith if anything.


2.  Remedy would be at the expense of other creditors (this is always true, though)


3.  P will be treated as a general creditor.

Note:  Here there is no problem with identifiability because money is set aside in a separate account. 


Normal formula is Fraud + Identifiability. 

Tracing 

In Re Erie Trust

1.  The Erie Trust went BK, P sought priority for a surcharge paid.

Issue:  Can P trace funds into the hands of the receiver?


1.  P hasn’t traced to the exact fund, but is entitled to the lowest amount paid during the period.

Summary of Restitution from Insolvent Defendants


1.  P only chooses this remedy when D is broke, otherwise damages would be better.


2.  Victims of fraud or misrepresentation are preferred over other creditors.



a.  Must be able to identify property



b.  Ordinary creditors have no preference even if they can identify the property.



Rationale:  Creditors accepted the risk, victims of fraud or misrepresentation did not. 

	
	Bank’s Fund
	What Belongs to P

	Start
	30K
	0

	After stealing
	55K
	25K

	Fluctuation
	60K
	25K

	Fluctuation
	30K
	25K

	
	20K
	20K

	Lowest intermediate balance rule
	10K
	10K

	Honest deposit, not credited to P
	40K
	10K

	Stolen deposit
	45K
	15K


Lowest intermediate balance between two stolen deposits from the same victim. 

Tracing Rules:


1.  Presumption that the wrongdoer spends his own money first.

a.  If balance in account < money taken from victim, the lowest balance between two deposits is the money that belongs to the victims.  


2.  Presumption that wrongdoes invests the victim’s money first.

3.  Remember that we are talking about one account, just trying to keep track of who’s money is who’s.  

Restitution from Third Parties

1.  These cases show a relaxation of the tracing rules.

2.  Third parties liable if they are unjustly enriched, of if п’s property is identifiable under the tracing rules.


a.  Robinson house is readily identifiable without fictions; Δ is unjustly enriched.

3.  Special case of fraudulent transfers: transferee is liable if he acquires property from insolvent for less than reasonably equivalent value.  Rule has its own history but serves similar purpose.

4.  Bona fide purchasers protected from restitution rules and from fraudulent transfer rules.


a.  BFP: takes in good faith, for value, without notice of any claim on the property.

5.  Choice between CT and Equitable lien.


a.  п may recover more than she lost.


b.  EL: limits recovery to what she lost; future gains and losses fall on Δ


c.  CT would give her pro rata ownership, and a pro rata share of future gains and losses.


d.  Choice lets п claim gains, and impose losses on culpable Δ.

Rogers v. Rogers

1.  1968:  Decedent promises to pay into life insurance policy w/P Susan and the kids as beneficiaries.

2.  1974:  Decedent marries Judith


3.  1976:  Decedent takes new employment with a different employer, obtains a new policy from the employer, and names Judith as the beneficiary.

4.  P sues for a  constructive trust of the proceeds.  (That Judith holds the proceeds in a constructive trust for P)

5.  Court holds:


a.  The agreement gave P an equitable interest in the policy

b.  the tracing requirements may be relaxed here. (Actually no tracing needed because there in no claim that the money from the 1st policy was not used to buy the 2nd policy.)

1.  The tracing here is intuitive.  The 2nd policy looks a lot like a replacement for the 1st policy. 

c.  The second family was unjustly (albeit innocently) enriched. Decedent misappropriated P’s policy, even though Judith did nothing wrong.  

How about the fraud requirement?  Isn’t this just normal breach/K?

1.  Since they were married, there was some kind of fiduciary duty, more than normal breach of K.

Identifiability:  The result may have been different if it hadn’t been a life insurance policy.  

Other Contexts:


Owner sells to conman, conman sells to buyer.

1.  If conman is a thief, the owner is protected (didn’t give good title)

2.  If fraud was used, B is usually protected. 


a.  B must be innocent (had no notice)


b.  B must have purchased for value. 

3.  Constructive trust continues to the subsequent holders of the asset, subject to notice and value.

a.  One way to explain the above result is that Judith was not without notice, therefore she loses. 

Robinson v. Robinson

1.  Parents gave son and daughter-in-law permission to build a house on their property.

GR:  No remedy unless the owner is in some sense culpable (knows about the construction, but does nothing). 

2.  Trial court gave the parents two choices

a.  Constructive Trust:  sell the property, and give the proceeds to Wylie (son) and Anne (daughter-in-law)

b.  Equitable Lien:  pay for Anne’s ½ interest in the land.  This would be secured by a lien on the parent’s property.  

A.  Equitable Lien (as a way of explaining restitution)


1.  Not fictional:  there really is a lien to secure judgment imposed by the court.


2.  Fraud requirement is not as strict

B.  Equitable lien v. Constructive trust


1.  Constructive fixes an amount (cost or present value, etc) and this is what the P will get. 

2.  If MV goes down, P would elect EL (because this is not connected to the sale proceeds).   If MV goes up, then P would elect constructive trust.     



a.  P elects the more lucrative remedy.  D culpability plays into it.

Other Restitutionary Remedies

A.  Subrogation:  Person who pays a claim may step into the shoes of person he paid, or person he paid the claim in behalf.  Requirements of subrogation


1.  claim or debt giving rise to the subrogee’s rights have been paid in full

a.  This is different than assignment, where the claim can be sold for less than the full value, and a K is required. 


2.  subrogee pays a claim for which 3d party is liable (subrogee is not primarily liable)


3.  subrogor has right, and the subrogee seeks to enforce the subrogor’s right. 



a.  Gets exactly the rights of the person he is subrogated to—no more, no less.

4.  Subrogee did not “volunteer” to pay the claim of the subrogor.  Rather, the subrogee is paying to protect his own interests and rights.  Volunteer Rule:  close to the officious intermeddler rule.

a.  In Armco, pipe manufacturer paid for the pipe repair, later determined that the contractor was at fault.  Suit against the contractor was barred by the volunteer rule.



b.  A moral obligation takes it out of the volunteer inquiry.

c.  The volunteer rule makes sense in contexts where money is not involved:  The officious intermeddler may not recover.  But it is not clear what why the volunteer rule is applicable when money is involved.  What does it protect against. 

5.  Since the P is giving his cause of action to the insurer, there is usually not a problem with double recovery. 

6.  Subrogation is like tracing in that P traces through the rights of someone other than the D.

B.  Contribution and Indemnity

1.  Reimbursement in part (contribution) or whole (indemnity) from one person who is liable and paid less than his share, to another person who is liable and piad more than his share.

2.  Indemnity usually depends on K.  Contribution among joint tortfeasors sorts out liability under findings of comparative fault.  Vast body of tort law on this.

3.  Indemnity and contribution depend on relationship between, or mutual responsibility of, the one seeking indemnity and the one paying it (usually, two potential Δ’s to a common п).  Not a substitute to subrogation, which depends on relationship between the one who pays and the one who originally had the claim.

C.  Replevin and ejectment.


1.  Basic remedies for enforcing property rights in kind.


2.  Claim for damage to recovered goods can by joined in same action.  

American National Bank v. Weyerhauser, p637

1.  American held 40,000 shares of Weyerhaused stick as trustee for the Illinois Stock Board.

American Bank (subrogee)  


Weyerhauser—alleged defendant




claim
  $




Board—the victim, subrogor (potential Plaintiff) 

Insurer
(subrogee)


Defendant—caused accident (



$

claim





Insured victim of collision (subrogor)

B.  Indemnity:


1.  Usually, there must be a relationship between the subrogee and the D.  



Indemnity

Contractor



Subcontractor




Victim

Here, contractor pays the claim, then may indemnify the sub.  

Guarantor (cosigner) 


Borrower





Lender

Here, the guarantor pays the lender, then indemnifies the borrower.

Welch v. Kosaksy

1.  Thief stole the silver worth $40K from Mrs. Welch in 1974.  One month later the D bought the goods from a dealer for $2,750.  

2.  D altered the casters, later sold the goods to another shop in 1981, Mrs. Welch discovered goods.   

Trial Court—awarded $10,000 for loss of use, $22,000 for loss of value due to the alteration, and $5000 consequentials.  

a.  Court used value of the casters in 1984 ($25,000) to compute the damages (they had a $3,000 value when they were returned.

1.  The defendant argues that value should have been based on the value at the time of the conversion.  



2.  Replevin:  recover the value of the appreciated goods



3.  Trover:  recover undepreciated value (original)

Appellate Court Affirms


1.  The devaluation of the casters was a separate tort.

2.  If the D had been a bailee of the casters, he would be held accountable for the damages done while in his possession.  Why should the wrongful taking excuse his from this liability?  

Punitive Damages

1.  Same empirical debates here as in pain and suffering.

a.  Defense bar cites means, plaintiffs bar cites medians.

2.  Many of the awards are reduced by appeal or settlement (post-verdict)

3.  Punitives are used primarily where comsensatories are underdeterrence

4.  Excessive fines clause

a.  seems to be on point, but court rejects as irrelevant, saying it only applies to fines paid to a government.


b.  Court prefers to address the question under substantive due process.

5.  Substantive Due Process


a.  limit on amount awarded: reprehensibility, ratio, similar penalties


b.  limit on vicarious liability: rejected in Haslip.
6.  Procedural Due Process


a.  Jury instructions give some guidance


b.  Adequate j. review can make up for weak jury instructions--Haslip

c.  Constitution requires some judicial review of amount.  Honda v. Oberg

d.  Separate thread of BMW opinion: Δ entitled to notice of what conduct may trigger punitives.

7.  Efforts to limit or control punitives.


a.  raise the standard of culpability, trying to make it not just a jury issue


b.  raise the BOP:  clear and convincing now in majority of states.


c.  raise the standard for respondeat superior liability


d.  Caps:  percentage of income or net worth, multiplier of compensatories.



1.  No consensus here.


e.  More aggressive judicial review.  


f.  Give a share to the state.  Creates novel incentives to settle. 

Three Ways to Describe What Court and Juries Do

A.  Posnerian:  how much a life is worth is arbitrary, can always be used to change the result of the economic analysis.

1.  The only figure that matters here is the $11/car cost of prevention.

2.  Ford’s interest and societal interest should be adjusted with punitives so that they are the same.

B.  Powers:  Cost-benefit analysis should be applied to all societal costs, not just the cost that Ford will have to pay.  (Figure grief, etc.)  

1.  Punitives should be assessed because Ford was only looking at the table


2.  Cost-benefit analysis should be used as a guide for constructing thought. 

C.  Laycock:  Can’t pay for what a life is worth, so should instead ask


1.  Is the cost of prevention affordable?  

2.  How is it measured?

a.  By the point at which the product will become less available.  Prevent as many accidents as we can afford to prevent without making the product unavailable. 

3.  Remember that P has the benefit of being able to pick out one unsafe feature, and D can’t respond by saying, “We had all kinds of problems, why are you picking out that one.”

4.  How much Ford should spend should depend on cost of fixing the problem, not the cost of a life. 

5.  Economic model is flawed because it assumes that the  victim is fully compensated.

Punitive Damages and the Constitution

I.  The Constitution—8th Amendment excessive fines clause


a.  only applicable to fines paid to the government.


b.  O’Connor indicates in dissents that the clause is designed to prevent excessive punitives.


c.  Inconsistency from state to state is OK (doesn’t offend Constitution)

II.  State tort reform acts (usually giving a portion to the state)


a.  GA has striken a clause giving 75% of products liability punitives to state. 


b.  CO has striken a clause giving 1/3 of punitives to the state.

III.  Jury Instructions


a.  7-step process in Pac. Mutual v. Haslip

IV.  Problems with tort reform statutes (giving a portion to the states)

a.  Gives parties an incentive to settle claims that would support punitives.  Litigants would call everything compensatory, effectively cutting out the state.

b.  Ex.  Assume that the statute calls for giving 2/3 to the state.  If litigants think that $3M punitives are probable, anything between $1-$3M would be good for both parties.  

V.  Comparative Review of Verdicts.


a.  Trend in federal courts:  Negligence, Breach/K, not enough to support punitives


b.  Intentional Torts are though.


c.  Middle ground: Gross Negligence



1.  hard to formulate standard



2.  Raise the burden of standard—i.e. clear and convincing evidence



3.  raise threshold for respondiat superior (what level must the D be)

d.  The problem with this is that the most egregious cases are not correlated to the cause of action, so it is silly to define punitives in these terms.

VI.  Due Process, requirment of notice (What the appellate courts look at)


1.  Substantive DP requirements. 

A.  reprehensibility: hard to do anything here except to police the most shocking awards.  Hard to compare awards given elsewhere.



B.  Ratio:  Punitives to the damage that defendant might have caused.

Ex: What damage might be inflicted by shooting a gun into the room, even if no damage actually resulted.



C.  Sanctions for Comparable Misconduct:


2.  Procedural Due Process

a.  jury instruction must give some objective evidence.  However, judges are usually not willing to use concrete criteria.



b.  Adequate judicial review can make up for inadequate jury instructions. 




Ex.  7 factors in Alabama for judicial review.


3.  Limit on jury arguments 


4.  Some judicial review (Honda v. Oberg)


5. Can’t use number of cars in other states to calculate punitives. This is a thin restriction.

BMW v. Gore (1996)

1.  BMW had a policy to repaint slightly damaged cars, and sell as new.

2.  Punitives calculated as:  approx. 1,000 cars repainted times $4,000 loss in value per vehicle = $4M


A.  Reprehensibility



1.  “only” economic injury here

2.  Was not bad faith to draw the line regarding when to repaint the cars and when to junk them completely.



3.  No deliberate, false statement.


B.  Ratio:  500 to 1 raises a suspicious judicial eyebrow


C.  Sanctions for Comparable Misconduct



1.  Civil penalties under DTPA would be $2000

Punitive Damages in Contract

Generally: 


1.  More common (as a %) in commercial contexts than in private litigation (PI, etc.)

2.  This is because after finding deliberate breach of contract, the rest of the punitive elements tend to fall into place. 


3.  Though no punitives for Breach/K, Independent tort is ground for punitives.



a.  Fraud:  denying that a K ever existed.  Pacific Mutual v. Haslip

b.  Bad Faith Breach:  primarily an insurance doctrine, incentive for insurance companies to behave.  Common example:  refusal to pay what they know are valid claims.

1.  In TX, Bad faith must be accompanied by knowledge or bad consequences for punitives to be available. 

c.  Negligence:  Brinks.  Guards skimming money.  The extreme negligence supports punitives here.




1.  In NY, no punitives for the actions of the rank and file employees.    

d.  Tortious interference with contract:  TRANSCO


4.  What does “independent” tort mean?



a.  tort is independent from the breach/K (breach + something else)

b.  independent assessment of damages: tort did independent damages (this is problematic in TRANSCO because there were not really independent damages)

c.  The problem with this is that in complex transaction, breach/K will always affect another K, thereby satisfying the “independent” tort requirement.  Solutions:




1.  Give the “independent” requirement teeth.




2.  Abolish the rule, allow plaintiffs to recover punitives on the facts.


5.  Statutory Punitive Damages:  Always check to see if there is a provision for statutory remedies.



a.  Treble damages for anti-trust



b.  double recovery for “willful” violations of FLSA

c.  recovery based on formula in consumer protection statutes which make litigation more worthwhile.  

6.  The excessive fines clause: applies to both civil and criminal actions (not to punitives, remember).  In statutory penalties, the government almost always gets its way—this clause not successfully invokes.  

7.  What is the purpose of the independent tort requirement?

a.  Laycock: Either it should be abolished, or it should be a serious barrier that helps identify some subset of contract cases deserving of punitive damages.

Transcontinental Gas v. American Natular Petroleum Co., p.692

TRANSCO(B)  

ANPC (S)

K1:  Take or pay agreement:  between B and S, B will pay for gas whether or not the oil prices drop.  

a.  TRANSCO: Breach the take or pay contract.  Put pressure on suppliers to sign and Onmibus agreement (which included a waiver of untstaning claims) by taking only 3% of the capacity of the non-signing customers.  

K2.  Balancing Agreement:  Apportion among suppliers on a common well no matter which wells the gas is taken from.  

a.  Because this agreement would potentially allow (or force) other producers to bail out the non-signing customers (and thwart TRANSCO’s efforst to squeeze ANPC), TRANSCO sent a letter to other suppliers asking them to dishoner the Balancing Agreement with ANPC.  

3.  Claim:  Breach of take or pay agreement (K1) was tortious inerference with the balancing agreement (K2).  The letters not to pay were probably sealed TRANSCO’s fate.        

4.  Jury awards $3.8 Mill for Breach of contract, $16 Mill exemplary (punitive) damages. 

General Rule: Punitives are not available for breach of contract, but if an independent tort is committed, punitive damages may be awarded. 

Contempt of Court

Enforcing the judgment:  Ancillary remedies that help implement some other remedy.

I.  Three types of contempt:


1.  Criminal

a.  fixed punishment for past violations of a court order.



b.  prosecuted by the sovereign itself



c.  requires proof beyond a reasonable doubt of willful violation. 



d.  > 6 mo. incarceration requires a juried trial.  



e.  “petty” fines: no jury required

1.  This is determined by looking at the statute, or comparing to the usual sentences for similar offenses.


2.  Civil 

a.  compensatory: plaintiff is damaged because defendant violated the injunction, therefore entitled to damages.  Resembles an action for damages or restitution. 



b.  Prosecuted in the name of the plaintiff.  



c.  requires proof by clear and convincing evidence



d.  some state (like TX) don’t recognize this.


3.  Coercive Contempt:



a.  defendant has the key to his cell in his pocket



b.  prosecuted by the sovereign

c.  requires proof by clear and convincing evidence (notice that here the defendant may be incarcerated by C&C evidence instead of reasonable doubt.)



d.  Sometimes jail doesn’t work.  Alternatives include:\




1.  per diem fines (or escalating fines), Yonkers




2.  per violation fines—Bagwell

II.   Three steps in these case


1.  Court issues an injunction, tells defendant not to violate it.

2.  Court specifies penalty for past violation (this might also include specifying what future violations would cost.)

a.  this step is coercive, and thus civil.  Before Bagwell, courts said that the next step was a logical extension of this one, so that it is civil.  But step 3 considered by itself is a fixed punishment for a past offense, and thus looks criminal.


3.  Court makes good on its threat by enforcing the specified penalty. 



a.  This step, viewed in isolation, looks criminal because defendant no longer has the keys.  

Especially considering;

1.  The money is payable to the government, so litigants cannot waive at least to the extent that the fine is not compensation (Bagwell:  $12M was compensation, $52 M was coercive)

2.  Fine is for violation of a court order, and not waivable.  

III.  The Big Dilemma:  Having a contempt power that is effective, without vesting too much power in a single judge.


1.  Usual objections to judges wielding this kind of power. 



a.  The judge is making substantive rules. Counter:

1.  legislature may interfere if it wants to

2.  nothing inherently wrong with exercising this power if the legislature has not spoken 

b.  The judge’s penalties are far higher than analogous statutory and criminal ones (ie. $2,500 is the usual fine for jackrocking, but here $64M)

c.  Judge is bypassing the normal safeguards of criminal procedure like proof beyond a reasonable doubt, jury, issues of intent, proof, entity responsibility, evidence.  Bagwell:  400 “convictions” in two weeks looked a little too expeditious.  

IV.  Alternatives to throwing the book at the defendant and impaneling a jury

1.  Slowly escalate the fines instead of shooting wad early.  Cajoling approach instead of showdown at high noon.  


2.  Jury is a risk for the judge because he looks like a chump if they don’t back him.


3.  Should usually use the lightest penalty necessary. 

International Union of Mine Workers v. Bagwell, Supp. 135

1.  During labor disputes, companies involved filed suit to enjoin certain hanky, panky

2.  5/16/89:  The judge fined the Union $642K for disobedience, laid out fines for future violations.  $20,000 for non-violent, $100,000 for violent. 

3.  There were over 400 violations.  Court assessed $64 Mill in fines.  $12M were payable to companies, $52 M to Virginia and other counties.

4.  Dispute was settled, the companies excused the $12M, but court sent Bagwell to collect the $52 M.


A.  Is the contempt civil or criminal



a.  look to “character and purpose of the sanction involved” Gompers




i. Civil—remedial, for the benefit of the complainant




ii.  Criminal—punitive, to vindicate the authority of the court. 

b.  Ginsburg:  has to be criminal because the state pursued these fines even after the dispute had been resolved.  Was not for the benefit of the civil complainant.  

Limits of the Contempt Power


Perpetual Coercion, Anticipatory Contempt

I.  Coercive Contempt:  logic is that Δ can get out of jail upon cooperation.  Defendant holds the keys to the cell.  

a.  Problem if the Δ never cooperates.  Let him rot in jail is the logical endpoint of the coercive power, but courts have been unwilling to go this far. 

II.  Remember that this is different form criminal contempt, where we are dealing with a completed criminal offense.  Here the Δ is persisting in the offense.  Endpoint becomes when the Δ says “Let me out because I am so defiant that you will never coerce me.”

a.  Shifts the dynamic, which is the real cost or letting the Δ out instead of letting them rot in the cell forever.


b.  Costs to keeping the Δ in forever too, though:



1.  taking the Δ  out of production, society, etc.

2.  Why keep the Δ in forever and inflict all of the suffering if the Δ will never talk anyway?

3.  We are treating it like a completed criminal offense, even though this is coercive contempt.  Akin to life imprisonment, even though the max sentence for criminal contempt is far less (usually 4 yrs, or 30 days, etc.)

4.  Maybe Δ is telling the truth (although this is clearly not always the case—Catena knows, but just refuses to rat on his friends.)

III.  Anticipatory Contempt


a.  Contempt generally requires disobedience of a specific, written order.



1.  No contempt of declaratory judgments.



2.  Settlement by dismissal is fundamentally different from settlement by consent decree.




3.  Preliminary orders, stays, and injunctions pending appeal all assume this.


b.  Griffin and cases it relies might just be wrong.


c.  What are the limits or Griffin?



1.  Likelihood of reversal probably irrelevant.  See Merrimack



2.  Certainty of what the order would be if any order at all surely matters.

Catena v. Seidt, pg. 730

1.  Catena was incarcerated for failure to answer to the State Commission of Investigation.

2.  After three years, the trial court released him, saying that the order had lost its coercive effect.

3.  Reversed, held that the test for continuing contempt is:

a.  is there a “substantial likelihood” that further commitment will accomplish the purpose of the order.


b.  Burden is on Catena (Δ), to show commitment has lost its coercive impact. 

Held:  Test is “substantial likelihood” hat continued confinement will accomplich the purpose of the order.  
a.  Look at age, state of health, length of confinement, etc.


b.  Dissent:  as long as the public has a need for the information, confinement should continue.

Problems of the Doctrine, from the notes:


1.  limitations on time in §1826 of 18 mo. for federal witnesses.


2.  How can the judge decide if Δ is incurably recalcitrant?


3.  NJ considered the stubbornness, but not the moral worth of the reasons—look this up.

4.  Reversal of incentive to cooperate.  The longer the contemnor stays in prison, the more likely that the judge will believe that the Δ is incurably recalcitrant.  Problems with this thinking:



a.  The order loses its coercive effect.

b.  Gives the Δ a reason to stay in prison, and gives him a psychological reason to stay.  “If I stay just a little bit longer, the judge will find that I am incurably recalcitrant.”  

c.  Changes the endpoint of the incarceration.  Instead of “They will keep me here until I talk, no matter how long it takes—I’d better talk.” it becomes, “If I don’t talk for just a little while longer, they will let me out.”

5.  Maybe Δ should be given credit for staying in prison, and maybe the fact that Δ will not talk is an indication that he is not lying.  Indeed, the longer Δ stays in, the greater the likelihood that he may have been telling the truth all along (Maybe Mom really doesn’t know where the boy is.”

Griffin v. County School Board, p. 737

1.  Prince Edward County closed its public schools in the wake of Brown, but made tuition grants to white children for use at private schools. 

2.  The schools reopened, but the tuition payments were still made. 

3.  Judge asked the Board of Supervisors to stipulate that no tuition payments would be made pending the appeal.

4.  Payments were made in the middle of the night, and distributed before the Court of Appeals could do anything.

Issue:  Is it contempt to “violate” the court’s will before the injunction is even ordered?

Yes.  This is a really rare case, and it serves as a reminder of what happens when you piss off the man in the robe.  

5.  Reasoning is Doctrinally flawed:  

a.  there is no contempt of court for a violation of a declaratory judgment, so why is contempt found here?

b.  Settlements:  private contract of consent decree.  This distinction disappears where there is mandatory compliance even though there is no order.

c.  Under Griffin, all the preliminary injunction stuff (irreparable harm, bonds, etc.) goes out the window because here the contempt citation had that effect even though the plaintiffs did not file for a preliminary injunction.

5.  Dissent:  

a.  There can be no disobedience here because no order was issued. 

b.  Disbursement of funds itself did not abort the appeal or frustrate the adjudication.

6.  How do we know when this power will be used?


a.  Δ knew what the order would be if it was ever issued.

b.  The timing had the mens rea of a criminal contempt, attitude of depriving the п overnight before the court would have an opportunity to stop their action.

Kleiner:  This goes beyond Griffin (where the damages were only compensatory) because the fines were more like criminal.  


a.  11th Circuit: “Motion to take under advisement” is just like an order.  


b.  Again, this seems to erode the other preliminary doctrines. 

The Collateral Bar Rule:  

Dealing with Criminal Contempt here. 

The offense is defying the court, therefore the validity of the order is irrelevant, timing is also irrelevant.


1.  Invalidity of injunction is no defense to prosecution for criminal contempt.


2.  Clear lack of jurisdiction is issuing court is a defense, at least in theory.

Injunction v. Ordinance: 

1.  Injunction individuates the law (requirement or irreparable harm to particular п), but an ordinance generalizes.  CBR applied to injunction, but not to ordinances (ordinances may be challenged)


2.  Court is more likely to be right than the Δ.  Δ can’t adjudicate his own claim.

3.  Dissenters and reviewable power:  Advocate a rule where the defendants may pose to the appellate court whether the injunction was wrongfully ordered (not that CBR should be abolished)

	Possibilities
	Court Right (defiance inflicts irreparable harm in the п)
	Court Wrong (defiance indicates Δ rights)

	
	Yes 
	No
	Yes 
	No

	Δ defies
	x%
	x%+Y%
	x%
	x%+y%


Policy problem:  How much does y% go up if the Δ is given the chance to challenge the validity of the court’s order?

	CBR Attractive
	CBR Unattractive

	Shipp—because violation results in death

Contempt upon violation, no chance to challenge.
	Walker—looks like the Δ should be able to defend an injunction wrongfully issued.

CBR binding, but should have a chance to challenge the validity later.


Walker v. City of Birmingham, p. 747

1.  Black ministers (petitioners) attempted to get a permit to hold peaceful demonstration on Good Friday and Easter.  

a.  Commissioner Connor denied saying that only the three-member City Commission could bive the permits (even though this had never been required before).  

2.  The City, in anticipation of the demonstrations, entered an ex parte injunction against demonstrations without a permit.  Of course, the city never planned to give the permit.

3.  Unable to believe such blatant prior restraint, ministers went ahead with the protest.

4.  The following Monday, they filed a motion to dissolve the order and challenged the Birmingham parade statute. 

a.  Court:  “You are in contempt, and have waived your 1st amendment rights by disobeying the court order.”

5.  The rule in Howat v. Kansas:  Even though the court may issue an erroneous injunction, jurisdiction is not forfeited.  Defendant’s may not attack collaterally, but must follow the ordinary methods of appeal (out or respect for the court’s order) 

Here:  


1.  The petitioners should have applied to the Alabama courts to attack the 



a.  vagueness of the injunction



b.  the constitutionality of the parade statute.



c.  They had two whole days to do this.


2.  No man can judge his own case.  We don’t allow folds to ignore the courts and carry their battle to the streets.


3.  Respect for the judicial process is a small price to pay for the civilizing Law of the Land.

Warren:

1.  This is no different from the case of the person who challenges the constitutionality of a statute by violating it, then defending the prosecution on constitutional grounds.  


2.  This ruling will foster disrespect for the law, not respect.


3.  Howat, Mine Workers inapplicable here because



a.  the orders are of questionable legality.

b.  In those cases, the collateral bar rule was invoked because it was reasonably necessary to resolving the underlying controversies.

Douglas:


1.  Court doesn’t have jurisdiction to do what a state would not have jurisdiction to do.


2.  This order should be flouted just as an unconstitutional ordinance would be.

Rule:  An injunction may not be attacked in a prosecution for criminal contempt.  Criminal offense is complete upon violation of the court’s injunction.  It does not matter whether the injunction was right fully issued or not.  Must obey if the court had jurisdiction.  

a.  If the court did not have jurisdiction, free to disobey (because the court was a pretender)

b.  May disobey where the “injunction was transparently invalid of had only a frivolous pretense of validity.”

c.  Collateral Bar Rule is constitutional, even though it involves prior restraint.  Note also that the CBR may later be found to be just as unconstitutional as the ordinance, but there is no collateral bar rule for ordinances—free to attack the validity.  This is the inconsistency that Warren highlighted in his dissent. 



d.  Remember:  In coercive contempt, you can challenge a wrongfully issued injunction. 

 Alternatives to the Rule:

1.  Federal Appeal:  this is barred by the Younger Doctrine (no interference when state action pending)

Limits:

1.  The judge must have jurisdiction.  This isn’t really much of a limit because the judge is never liable for damages in usual actions.  

2.  Under Mine Workers, the judge has jurisdiction to consider jurisdiction.  During this period, may enjoin Δ to maintain the status quo, and can issue criminal contempt citation even though it may turn out that he didn’t have jurisdiction in the first place.   

Advice to Client who is enjoined, but thinks that the injunction was wrongfully issued.

1.  Advise that he may disobey if the injunction is “transparently invalid.”  This doesn’t mean much because if the Walker order wasn’t transparent, what the hell is?


2.  Jurisdictional challenge:  tough because judge has jurisdiction to consider jurisdiction.

3.  Warn client about the very real jail possibilities.  The above exceptions are not viable planning doctrines. 

Contempt and Third Parties

1.  Third parties within Rule 65(d)


a.  Agents, officers, employees, servants, and attorneys to the party.


b.  Others in active concert or participation with the party.


c.  Bound whether or not they are named.  Better practice is to recite the rule in the injunction.

2.  Third parties not within the Rule


a.  Supplemental injunctions: slow but sure



1.  Amend the complaint, adding Hall.  Ask for TRO if necessary.



2.  When he answers or defaults, seek to enjoin him under the rules.



3.  Is the injunction minor and ancillary?  


b.  Short cuts are controversial



1.  Injunction addressed to “anyone having notice of this order.”


2.  In rem do this for BK 



3.  Political representation: was Hall bound b/c he lived in the school district?

To hold third party in contempt:


1.  Issue an injunction that binds them

a.  Parties must have notice.  In Walker, 139 Δs were listed in the injunction, notice had to be given to all of them.  

b.  Those working in concert with the Δs don’t have to be notified (agents, officers, lawyers).


2.  Have the authority to do so.


3.  Remember that criminal contempt still requires willfulness and knowingly.

U.S. v. Hall, p. 763

1.  During desegregation effort, the court issued an injunction against preventing the normal operations of the school.  

2.  Hall, not party to the injunction suit, disobeyed after being handed the order.  He was held in criminal contempt.

I.  Defendant argues:  Nonparty who violated an injunction cannot be held in contempt.


a.  Alemite—decree doesn’t forbid the act, but rather the Δ doing the act. 


b.  Chase National Bank—injunction no good because it applies to the whole world.

c.  Court distinguishes:  In those cases, the third party activity did not disturb the adjudication of the rights between the п and Δ.  Here the violation will affect п and Δ regarding the effectuation of the desegregation goal.

II.  Defendant argues:  FRCP 65(d) says that “injunction binding only on the parties to the action.


Court response:  



a.  Hall had notice, and FRCP 65 does not limit the common law rules regarding this.



b.  This is a TRO, not an injunction.

III.  Held: An injunction v. an indefinable class of people is OK  


a.  There are some injunctions that work against the whole world. 



1.  All creditors must stand in line in BK action.

IV.  How do you make an injunction effective against Hall, who was not a party?


a.  add him as Δ in the case.  (this requires full Due Process)

1.  3rd parties may be enjoined if actively interfering.  If not, may issue for minor and ancillary participation.  

2.  Problem:  Hall might want to relitigate the whole case and courts are reluctant to allow this to happen.



3.  Problem:  Too slow from the trial court’s perspective. 

4.  Supplemental injunction:  if Hall violates, then contempt of the supplemental injunction.


b.  Without naming Hall as a defendant.



1.  Problem:  may be beyond the reach of the court

2.  Not named in the injunction and not in the categories swept in by FRPC 65, who do not need to be named. (officers, lawyers, agents)

V.  Different philosophies regarding 3rd parties


A.  Wisdom view:  This is like an in rem injunction where the campus is the rem (res)



1.  like a BK injunction against the whole world

2.  CL rule where injunction prohibits illegal activity of any type (like activities for any owners of a particular building that was formerly a house of ill repute.)



3.  In the 1st Amendment context, these injunction are often overturned.

B.  Public law litigation theory (interfering with ability to comply):  It is not that Hall is violating the injunction per se, but that Hall is interfering with the school’s ability to comply.  

C.  Vicarious Representation:  Constituents of the school district are all bound by the desegregation injunction, at least to the extent that they can’t interfere with the school district’s effort to comply.  



a.  Problem:  How about the agitator who crosses state lines? (from another district)

Drafting Injunction:

1.  FRCP 65(d):  State the reason for the issuance, be specific in terms, describe the act or acts to be restrained.

Two Chances to attack the specificity of an injunction;


1.  Appeal that the injunction violates 65(d)


2.  Defend the contempt citation (this only works in civil contempt because the CBR is applied in criminal contempt.

Collecting Money Judgments

I.  Generally: 


1.  Collecting money judgments at law is much different from contempt.  

2.  A judgment for damages is a declaration of the п’s rights, not a personal command to the Δ as in equity.


3.  Defendants with assets will pay, but many don’t have assets, or can hide them.


4.  Most states the judgment does not create a lien on defendant’s property.

II.  Execution


1.  The process:

a.  court issues a writ



b.  delivered to sheriff, who tries to find non-exempt property. 



c.  levies on the debtor’s property, then sells

d.  Proceeds go to:  a) the sheriff to cover costs, b) pay liens on property, c) various creditors who are ranked in order.

e.  Collection is generally of current assets, not future income.  Note that creditors usually extend credit on the basis of future income, but may only collect on existing assets.  

f.  Because of the exemptions listed, п can really only collect from:  money in the bank, securities, investments, property other than the homestead.  



g.  Most individuals are “judgment proof.”


2.  Exemptions:  Intended to leave the Δ with some means of subsistence (tools of the trade)



a.  Kitchen utensils, clothing, current wages, etc.



b.  Has grown to include IRA’s pensions, and many middle-class amenities.   

c.  There is disparate treatment among states.  Some states (TX) have very generous exemptions, making execution largely ineffective.  

3.  Notice:  Normally, the act of execution is meant to notify the world that the sheriff has executed on the property. (signs at the retail store, signs in the cotton field)

a.  In Credit Bureau, the sheriff saying “I hereby execute” was good enough.  In most states, this wouldn’t work because it doesn’t give notice to potential buyers that the truck may not have clean title.


4.  Priority runs from the date that sheriff levies.

II.  Garnishment:  Independent action against a third party who owes money to the judgment debtor.


1.  Most commonly banks, employers


2.  Can’t garnish on wages in TX.  Other states limited to 25%.

3.  Arizona case:  garnishment against the other homeowners to pay the brokerage commission to the п instead of the fraudulent broker.  

a.  Note: If the homeowners had disregarded the garnishment notice, and paid the broker, they would not be off the hook for money they owe п.  In other words, if you disregard the garnishment notice, you may have to pay twice.  

b.  This happens with banks:  Double liability if the garnishment notice is mishandled or ignored.  


4.  Usually 1st come, 1st served.  However, BK breaks this up.


5.  Child Support:  This is collected like equity (contempt available).  


6.  Collection methods are tough when assets are intangible. 

III.  Other means of collecting:


a.  Post judgment discovery to find assets.


b.  Orders to third parties to turn over assets held for defendant’s accounts.


c.  Orders to defendant to turn over identifiable but hidden assets.

d.  Orders to Δ to pay in installments.  Generally on books; rarely used; fears of contempt power of imprisonment for debt. 

Is there a violation?





Yes. Violation of settled law doctrine?





Yes—No immunity





No—settle now so that the next case can be litigated.





No.  Never reach immunity. 
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