UCC:  SALES
I.
INTRODUCTION
A. Overview of UCC

Article 1 – general

Article 2 – sales of goods

Article 2A- leases of goods

Article 3 – negotiable instruments law

Article 4 – bank deposits

Article 5 – letters of credit

Article 7 – documents of title (BOL and warehouse rec’t)

Article 8 – securities, secured transactions

B. MAIN SCOPE – article pertains to transactions but particularizing sections of Article 2 are only applicable to sales(  applies to transactions in goods
· 2-102  Scope  

Anthony Pools v. Sheehan, (1983)  cites to seminal cases such as Bonbrake v. Cox, (Ark, 1974) origin of Predominant Factor Test (PFT). 
C. 2-105  Goods are all things MOVABLE, PORTABLE, or TANGIBLE at time of identification to the contract

D. LAW OF WARRANTIES
· 2-313  Express Warranties

· 2-314  Implied Warranty of Merchantability

· 2-315  FITNESS FOR PARTICULAR PURPOSE
Milau Associates v. North Avenue Development Corp (1977) Milau = General Contractor who was hired by the owner of the premises where the tenants (North Ave. Dev.) leased warehouse.  Milau hired Higgins to put in the pipe for a water main.  P. sued under NEGLIGENCE and FITNESS FOR PURPOSE 2-315.  Trial Judge said case can go forward on negligence but not for 2-315.  Jury found for Milau.  P said judge erred and it went to Intermediate Appellate Court which affirmed and then case went to Court of Appeals where the issue was whether 2-315 does pertain to these contracts and does article 2 apply to Higgins and the general contractor.  Article 2 DOES NOT apply to either contract (they are considered hybrid contracts – goods and services)
· Predominant Factor Test – for mixed or hybrid contracts; to see whether 2-315 applies to hybrid transactions.  Look at which factor is predominant or incidental.  In Milau it is the construction, the goods are incidental to the contract.  TEST:  What is the predominant factor??
· 2-315 does not apply to blood transfusions because the predominant factor is to make the person well and the blood is incidental.
· In Milau, the tenants were not in privity, no immediate contractual relationship.  If you are not a party to the contract how can you sue??  Maybe as, strict liability, common law contract or THIRD PARTY BENEFICIARIES of contract

· 2-316  TEST EMPLOYED FOR THE SCOPE OF ARTICLE 2


Anthony Pools v. Sheehan, 1983 – applying PFT
· cites to Bonbrake v. Cox – Ark. 1974 – Origin of PFT sells all parts of bowling ally but must install everything

· cites to Burton v. Artery Co. - Md 1977 – landscape, put in trees, shrubs, etc… Does Article 2 apply??  What is the PREDOMINANT FACTOR – it was plants, trees, shrubs, thus Article 2 applies

· Whit v. Peabody Construction – MA 1977 – put up apartment buildings with windows; Article 2 does not apply because the contract was for the services not the goods
· Baseline Test – PFT; 2-102 Scope, 2-105 Definitions:  Transferability, goods, future goods, lot

· After he injured himself when he slipped on the diving board installed by D, a builder of swimming pools, Sheehan filed suit based on the theories of implied warranty of merchantability and strict liability in tort.  Appeal from remand for new trial, reversing a denial of damages for breach …  To determine the applicability of the UCC use PFT to decide – Diving board was not structurally integrated into the swimming pool, it retains its identity.  Had the Sheehan’s purchased it separately there would have been an implied warranty of merchantability Where one sells consumer goods which retain their character as consumer goods after completion of performance, the provisions of the UCC dealing with implied warranties apply, even if the transaction is predominantly one for rendering of consumer services.  Gravaman of the Action Test – where is the weight, where did the law suit originate (in the gravaman of the action) here it was the diving board.  2-316 – disclaimer – sellers are given power to disclaim implied warranties.  If not consumer goods or services disclaimer does not apply and Sheehan’s may sue.  In Mass. whenever you have a sale of consumer goods/services the disclaimer is void.  NO warranties on blood, plasma, human tissue, organs.  
PROBLEM 1

Does Article 2 apply to: 

 - an insurance policy – NO, it’s not tangible, it only represents a contract interest

 - real property – NO, it’s not movable
 - a house – 2-107, if you can sever it from the earth yes, A structure severed from real estate 

   applies to Article 2

 - sale of building materials as part of construction property (PFT as gen’l test & Gravaman to 

   expand gen’l test
 - defective spinal plate – NO, Article 2 does not apply cuz it was medical services that was the 

   predominant factor
 - false teeth – Court calls it a service, Article 2 does not apply, but can argue GAT
 - injection of drug into eye (billed separately) – cuz there was a separate bill Article 2 does 

   apply and there is an implied warranty

 - sale of standing timber – 2-107(2) – YES Article 2 applies it’s a contract for sale of goods.  

   Analogous to minerals in the earth

 - sale of computer program – YES Article 2 applies.  UCITA (uniform computer interactions 
   transfer act) not all jurisdictions adopted it.  Until UCITA is adopted use UCC by analogy
 - membership to a health spa – Article 2 does NOT apply, you’re buying a license to enter 

   property and use services

 - entire assets of clothing store – Article 2 DOES apply to used and new goods

 - electricity – yes gen’ly Article 2 applies except in Mass.  
 - scope Article 2 applies to selling cars, but if paying for them with real estate, real estate law 

   applies  
PROBLEM 2

Student sold car to other student; 2-101 sale of goods, 2-105 no goods movable, 2-314 no warranty of merchantability.  Does rest of Article 2 pertain (  YES does 2-314 apply ( no not merchant

PROBLEM 3

Are the following MERCHANTS:
 - quit teaching job on Monday and open up store - YES

 - farmer selling produce to wholesaler – better to argue that farmer is not a merchant
 - 2-104 (1) defines merchant
 
1.  person who deals with goods of the kind, merchant by virtue of dealing


2.  person by his or her occupation holds himself out as having knowledge or skill 

           
     peculiar to the practices OR goods involved in a transaction


3.  by employing somebody who qualifies as such by his or her occupation

E.  MERCHANT DEFINED
· Sieman v. Alden, 1975 – After he was injured while using an automated multi-trip saw manufactured by Alden and purchased from Koreleski, Sieman sought damages based on theories of strict liability for sale of a defective product, breach of warranty, and negligence.  A person making an isolated sale of goods is not a merchant within the scope of Article 2 of the UCC.  The sale in this case was an isolated transaction and therefore did not come within terms of 2-314.  Additionally, 2-315 provides that, where the seller has reason to know any particular purpose for which the goods are required and the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is an implied warranty that the goods shall be fit for such purpose.  Here the 1st requirement was met. But the second requirement – Sieman failed to show sufficiently that he relied on D. skill and expertise in making decision to purchase the saw.  
( 2-104 – defines merchant as 3 elements above.  2-314 must be 

     merchant of goods of that kind is narrower than 2-104(1).  Isolated sale 

     is not merchant under 2-314.  

( 2-315 – sum was correctly granted against D.  Sieman did not rely on D 

     to buy saw, he took his son with him to look at it
· Ferragamo v. MBTA, 1985 – P. brother helped take apart train cars and died from PVC inhalation.  Theories – negligence – wrongful death and Breach of Warranty 2-314.  jury found for P on negligence, brother 35% contributorily negligent MBTA 65% negligent.  Judge let warranty case go to the jury.  Main issues on appeal(  is MBTA a merchant? Is disclaimer valid?  (public policy – not effective) If contributorily negligent will liability be reduced based on Con neg?  HE TESTS ON THIS
· merchant – 2-314, 2-104(1) the record sustains MBTA is a merchant cuz they regularly sell trolley cars and have specific knowledge of the cars, they design and maintain them.  By its occupation, MBTA is a merchant and cuz it is not an isolated sale

· warranty of merchantability – as to junk cars, the disclaimer only binds buyer and seller.  Brother was not a buyer (it keeps warranty and negligence distinct and does not bring contributory negligence in.)  Con. Neg. will not reduce warranty liability.  

F. LEASE OR DISGUISED SALE

Leasor ( leasee 
(delivery truck) lease truck for 108 mos (9 years) at $300 month.  It’s a disguised sale 

the value of the truck is used up during the lease.  A real lease should have a 

reversionary interest.  What about a 6 year lease with an option to buy for $5 (  still 

a disguised sale.  Lease Article 2A.  Sales Article 2.
PROBLEM 4

Computer Co. ( Helen

(computer) 5 years/60 mos

$225 = $13,500

Comp. Co. only paid $10K

Need more facts ( is there any value left in the computer?  Must look up economic life.  

What if rental was only 150/7500 with option to buy (pay full price to buy reversionary) It’s a lease.  Lease requires renewal after another 5 years (using up whole economic life of good – it’s a disguised sale).  SEE 1-201 (37) & 1-201 (35)

To be a LEASE must have a reversionary interest.

PROBLEM 5

Contract for Sale of Goods on International Commerce CISG (p. 1697). SEE P 30 in CASEBOOK CISG applies to International parties who have signed the convention agreement.  If you want NY law to apply YES, but you can opt out and avoid CISG.  If Logan were selling toys, CISG applies cuz at this stage it would be inventory.  CISG covers issues of contract formation and rights and duties of parties.  
II.
STATUTE OF FRAUDS & PAROL EVIDENCE RULE

A.  STATUTE OF FRAUDS

Some contracts are so important they must be in writing to be enforceable.  Also 


to help avoid conflict over whether or not a contract was formed.  

· Which contracts must be in writing:

1. surityship

2. land

3. contemplation of marriage

4. contract cannot be completed in 1 year

5. goods in excess of $500

1. 2-201 – Formal Requirements for the Statute of Frauds – Contracts for certain sale of goods must be in writing to be enforceable (  goods in excess of $500 

a.) evidence of a contract for a sale of goods

b.) must be signed

c.) must specify a quantity

Problem 8

Uses article 2 by analogy (Mass. doesn’t have UCITA) 

It’s signed, but no quantity
Tomorrow (  systems unlimited

buyer              seller

no quantity ( is it unenforceable ( it is enforceable because quantity is not essential, can’t be ascertained.

Electric contract –  can be enforceable through e-sign (electronic signatures in global and national commerce).  E-sign is a federal law that says electronic signature is good enough for article 2 and article 2A

UETA – (uniform transaction Act – State law) plugs holes in e-sign, makes it valid for signatures that are not covered in e-sign)

Amending Transitions Act (UCC amendment) – 1-1-8 revised to validate electronic signatures.  Know in context of what statutes you must resort-sign, UETA, amendments.
Problem 6 (page 34)

Seller ( Buyer 2 tons 256/ton $512
Scott       Ross

        ( letter to confirm transaction

drafted around comment 1.  

1.  it is within the statute of frauds – writing includes price

2.  satisfied could p. get writing if d. didn’t send it ( demand it during discovery – production of  

     documents

The December 14 letter Ross sent to Scott made the contract enforceable against Scott 2-201(2)
Contract is enforceable against the receiving non signing merchant
2. Bazak International v. Mast Industries – 1989 – Statute of Frauds When Mast failed to send textiles which Bazak had agreed to purchase, Bazak filed suit for breach of contract and fraud; Mast moved to dismiss, contending that the purchase order forms that allegedly confirmed the parties oral agreement could not be considered confirmatory documents within the U.C.C. and failed to satisfy the Statute of Frauds.  
· Annotated P.O. forms signed by the buyer, sent to the seller, and retained without objection fall within the merchant’s exception, satisfying the statutory requirement of a writing even without the seller’s signature
· Are these writings sufficient – use “sufficient to indicate” standard.  Under Merchant’s Exception writings do not have to be explicitly described – only need to meet lower standard of “sufficient to indicate”.  Under 2-201 comment 1 the required writing must only contain a basis for believing that the offered oral evidence rests on a real transaction.  The only term which must appear is quantity.  
· What is the standard for conformity
· REREAD CASE & TAKE NOTES HE WILL TEST ON THIS!!

3. Analysis for Statute of Frauds (2-201, 2A-201 (leases), 9-203, 1-206)  Purpose is to try to figure out whether the stat of frauds can be used as a defense.
i) Is the contract within the Statute of Frauds?  Translation – does any statute require writing for a contract having the terms alleged?  IF NO ( STOP HERE
ii) Is the Statute satisfied?  Translation – Is there any signed writing that meets the requirements of the statute?  Tacking is usually allowed – putting more than one writing together.  Jurisdictions differ. IF YES ( stop here.  IF NO ( MOVE TO 3

iii) If the Statute is not satisfied, is there an applicable exception?  Translation – Does either case law or statute allow enforcement of the contract in issue without the requisite writing?  

iv) Merchant’s Exception:  2-201(2)
1. Two merchants defined 2-104(1)
2. One merchant sends a confirmatory writing to the other

3. Writing satisfies the requirements of sub 1 against the sender

4. writing is sent within reasonable time after making the contract – the alleged making

5. The second merchant receives the writing

6. receiving merchant has reason to know the contents of the writing

7. The receiving merchant does NOT send written notice of objection about the making of the contract within a 10 day period after receipt of the confirmation
Problem 

Hypo – buyer wanted custom clock – 2-201 A specially made goods

Seller ( Buyer (ice, oral contract)

         ( letter of confirmation

If you are going to deny a contract, do it in writing within 10 days of receipt of confirmation.  A written denial is required (saying “we only agreed on 1½ tons” is not an objection but a modification).  You have also agreed there was a contract and made it enforceable.  You must carefully negate contract

An admission during judicial proceedings takes the place of writing
Problem 7

Tanks ( City  3000 check to city

Seller       Buyer

  OK under 2-201; the check satisfied 2-201 because it has the amount "tank".  2-201(3a) legal   

  argument is specifically manufactured goods
  2-201 (3c) down payment also makes it enforceable partial payment makes it enforceable

woodworker’s ( law firm
seller (               buyer 

delivered 10 desks firm accepted goods.  Woodworkers can enforce contract to the extent the goods are accepted (but not for the whole order of 50 desks) The remaining writings are necessary for enforcement of the other 40 desks.  

(  EXCEPTIONS under 2-201 can be supplemented under §139 of the restatement of contracts.  

     Promissory Estoppel and equitable estoppel are exceptions.  

(   Reliance can take place of writing (that’s promissory estoppel)

(  Equitable Estoppel (precluded) based on fraud by another party to trick into agreement.  The party tricking you is precluded from saying there is no contract.


B.  PAROL EVIDENCE


Even if the court finds a sales contract to be intended by the parties as a complete and 



exclusive statement of the terms of the agreement, those terms may still be explained 



or interpreted by evidence as to the course of dealing, usage of the trade, or course of 



performance.  (Columbia Nitrogen v. Royster) Parol Evidence is a flexible rule 



designed to aid the judge and jury in finding the true intent of the contracting parties.
· 1-201(3) agreement means the bargain of the parties found in their language or by implication from other circumstances including 

USAGE OF TRADE 1-205(2), 

COURSE OF DEALING 1-205(1), or 

COURSE OF PERFORMANCE 2-208(1).  Automatically part of contract.  
1. 2-202 Parol Evidence Rule – Basis for objecting to evidence and statements hypo:  plaintiff puts writing in evidence; D tries to put in oral statements that go beyond writing.  
· partially integrated:  one or more final terms but not complete or exclusive – writing may be supplemented but may not be contradicted by extrinsic evidence

· fully integrated:  final, complete, exclusive – if writing is completely integrated contract will be enforced, no extrinsic evidence

2.  If a part objects on PER, judge must do analysis:


i.      Is the writing integrated?


ii.
What is the degree of integration (never a jury decision)?  If it is 



completely integrated then cannot use Parol evidence.  Completely 



integrated writing indicates that the party’s intent was to put 



everything in the writing; then it makes sense to keep everything else 



out.  If the writing is not fully integrated then we need more evidence 



and may allow parol evidence; i.e. 2-202 if the party’s would have 



certainly included it, then it’s not completely integrated (& should be 



let in).

iii. Is there an exception that would make admission admissible?

iv. EXCEPTIONS (not stated in 2-202, may be employed under 2-202; they come in 1-103):     

1. extrinsic evidence is admissible to explain or clarify language used in the writing
2. to establish duress, undue influence, mistake, fraud, or any other ground for invalidity of the agreement if a party tries to rescind

3. to prove the existence of an oral condition precedent i.e. financing

4. to prove post-writing modifications

5. to prove grounds for the equitable remedy of reformation

6. to prove a collateral agreement (which is not natural to put in a contract).  I.e. merger clause

7. Usage of Trade 2-202 – course of dealing or practice commonly used in a particular trade

Course of Dealing 1-205 – previous conduct between two 

parties to a contract which may be relied upon to interpret 

their actions and 
Course of Performance 2-208 are ALWAYS admissible 
unless negated by the writing or the hierarchy

3.   Columbia Nitrogen v. Royster, 1971, following a drastic fall in price of 

phosphate, Columbia insisted evidence of the COD and UOT should be 

admitted to show that Columbia was not obliged to purchase a yearly 

minimum quantity of phosphate from Royster at the original contract price.  

Columbia sold to buyer for lower price then sued.    


Royster BUYER( Columbia SELLER   31k tons phosphate over 3 years 

Was there a writing?? Was it integrated??

· Royster puts contract into evidence.  Columbia wants to bring in UOT and COD as evidence cuz they had a prior relationship.  Trial (  it was complete writing and extrinsic evidence would contradict writing, judge ruled to keep it out.  Appeals ( whether COD would be admitted to supplement a writing – yes it was reversed.  
· Even if the court finds a sales contract to be intended by the parties to be complete and exclusive statement of the terms of the agreement, those terms may still be explained or interpreted by evidence as to the COD, UOT, or COP (ALWAYS exceptions finding ambiguity is not necessary).
· § 1-205(4) – test of admissibility is whether the preferred evidence of the COD and UOT can reasonably be construed as consistent with the express terms of the contract.

· Hierarchy – can’t contradict a higher form of evidence

1. writing

2. COP

3. COD

4. UOT

Can’t use COP, COD, or UOT to contradict writing (but in Royster they were not used to contradict and that is the problem)

4. 
 Nanakuli v. ??? – READ & take notes…  practice – price projection hold the 

price for the job course of performance and usage of trade are gone cuz agreed 

to price protection??

Hypo

Red sox tickets, merger agreement

Seller ( Buyer $50

Jury decides it’s a completely integrated document parol evidence is basis to object in court

1.  integrated writing (  yes, letter both signed

2.  complete ( can stop unless an exception applies

III.
CONTRACT FORMATION


A.  OFFER & ACCEPTANCE 2-204, 2-207 – look at through 1-103


The rules are a blending of common law and UCC.  

· meaning of offer

· unilateral v. bilateral

· acceptance

1. OFFER:  restmt §24 manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain invited and will conclude it

2. METHODS OF TERMINATION OF POWER OF ACCEPTANCE:  restmt §36 offeree’s power of acceptance may be terminated by:  

i. rejection or counter offer, 

ii. lapse of time, 

iii. revocation by offeree or 

iv. death or incapacity of offeror or offeree


(  
UNLESS Art 2 changed it, know above contract law



Mailing Acceptance:  deposit acceptance rule – valid upon dropping in mail box as 


soon as offeree gets it out of possession/control the contract is assented to

3.  Firm Offers - Dickinson v. Dodd 

told buyer he would leave offer open for a night, Dickinson accepts offer before 


nine the next morning.  Dodd says already sold to Allen.  Dodd wins cuz 


revocation was effective, the acceptance was too late.  Power of acceptance was 


destroyed by revocation, by negotiating with Allen.  Offeror may revoke before at 


any time prior to acceptance

· restmt §43 Indirect Communication of Revocation Offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into proposed contract AND the offeree acquired reliable information to that effect
· 2-205 Firm Offers

i.
merchant makes offer
ii.
in writing

iii.
has assurance to leave open (cannot exceed 3 mos, but can renew it with 


consideration)




( seller ( buyer   race horse





race horse would be considered good (it’s movable) seller will hold offer 






open.  (how to do under 2-205 – not revocable for lack of consideration



4.    Bargained for consideration ( whenever offeror offers and promises to keep 




power of acceptance open offeree MUST GIVE something for 




CONSIDERATION = Option Contract = IRREVOCABLE OFFER (bought 



right to exercise option) 
· Drennan v. Star Paving – there was reliance.  The contractor detrimentally relied (it was foreseeable it would create an unjust situation) it would be enforceable.  The question is whether there was detrimental reliance

Restmt §87 (2) in offer in which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice
Problem 11
Seller posh ( Buyer dreamer  

oral offer to sell for 250k, will keep open for a night
can’t do it, nothing was signed/writing offer under 2-205

no common law option


5.    Further Blending – Lambert v. Kyser, 1993  a further blending of common law 




and UCC.  Offeror Kyser ( Offeree Lambert  2600 trees @ $11.60 in 4 loads.  




Lambert changed the quantity to 3 loads  of 1650 at the same price.  The counter 




offer terminates (rejects) the original contract under Article 2 and the Kyser’s 




performance of the new contract amounted to as an acceptance of the new terms 




proposed by Lambert.  Acceptance is satisfied in a variety of ways – send trees, 




cash deposit check, etc…  Parties are fighting about the choice of law and venue 




Kyser wanted in his original contract.  Lambert says no, that changed when I 




counter offered.  But because Lambert used the original contract and just crossed 




off the numbers and left the same choice of venue clause in there.

6.    Bilateral – most common, each party is promissory and each party is promise.  



Each party has rights and obligations because each part is promissory and each is 



promise.



Unilateral – acts= acceptance.  Seller has a right but no more obligation. Buyer 



has obligation but no right.  I.e. reward for dog.  Offer to anyone who finds the 



dog.  Finding dog=acceptance.  Acceptance = contract.  Once acts of acceptance 



are completed the contract is complete.


(  2-206(b) every time a buyer places order seller can promise (bilateral) or ship 




(unilateral).  



(  2-206(a) doesn’t matter which medium as long as it’s reasonable.



(  Deviant Acceptance Rule = Counter Offer



OE SR(  OR BR




           (  yes




OE wants arbitrary clause, choice of law limit on damages etc…accepts but 




deviates from offer.  It’s deviant acceptance.  Under 2-207(1) no mirror image 




rule.  different/additional elements still = acceptance

Problem 11

GE seller ( MVTV buyer 
Seller ships non conforming fuses.  When they sent the shipment that is when the contract is formed.  1.  if ambiguous – shipment is acceptance (unilateral)

              2.  if reply by return mail is expecting return promise/reply then shipment is not 


 acceptance must match offer (bilateral)

no breach – it’s an accommodation shipment cuz there is notice with non conforming goods
Problem 13

2-314 (warranty of merchantability) but merchant put a disclaimer to get rid of 2-314.  Disclaimer is not part of contract cuz it materially altered contract. 

2-207(2) between 2 merchants additional terms become part of offer unless it materially alters contract OR offer limits acceptance of terms of offer


hypo – oral contract, seller wants to confirm adds arbitration clause.  Oral contract is 


same, it’s functional under 2-207(1) then go through above analysis


-did the changes materially alter contract?


-if either party is a non merchant additional terms fall away


Oral contract followed by written memorandum = the memo makes oral contract 


enforceable under 2-201(1) what about additional terms ( go to 2-207(2)

Problem 14 2-207(1)(2)(3)

HD Seller OR ( KH Buyer OE

Contract contains quantity, price, and pickup day.  Instead of additional term we have a different term.  Do we have a contract ( yes 2-207(1) since it mentions different terms we probably have a contract dissenters may not agree.  Additional or different terms are covered.

7.   2-207 Additional Terms in Acceptance or Confirmation

ANALYSIS:

i. Do we have a contract (207(1))

ii. What do we do with additional terms??  

· If seller/buyer objects – then the term disappears

· If no objection – does the different term materially alter contract – if yes – term falls out.  If no – term stays.  


Different terms  - acceptance (view points)

No objection – Comment 3 materially different (use this one & do analysis)





Comment 6 knockout – if terms clash, they get knocked out and 1st 





form controls.

· Material Alterations, Dale R. Horning v. Falconer Glass, 1990 -  D. claimed a provision disclaiming consequential damages did not materially alter its agreement with P and was therefore a permissible term under UCC §2-207.  a provision disclaiming consequential damages materially alters the contract and therefore is not an additionally term under §2-207.  
· did seller breach?? Yes, sent defective glass, they put in the broken glass, then had to remove it and suffered consequential damages

· 2-207(1), 2-207(2)(b) do analysis to see if the term is material – 


TEST – Is there a surprise or hardship?  Horning had hardship, 


but no surprise you only need one – not both.  If you have one then 


the term falls out (it materially alters the contract) and they get 


their consequential damages. 
Problem 15

If it is the norm in the industry then there is no material alteration.  Most courts will say arbitration is material cuz it takes you out of the court system.


B.  §2-314 Disclaimers 


Courts generally consider these things material:



a.  Exclusion of consequential damages


b.  Arbitration



c.  Venue changing

·   Diamond Fruit v. Krack, 1986 – Krack and Metal-Matic disputed effectiveness of a disclaimer of consequential damages that metal-matic included on order acknowledgement forms.  There was a disclaimer for no consequential damages.  Does metal matic make a conditional acceptance – yes, it’s acceptance even if there are additional or different terms, UNLESS the parties disagree.  Under §2-207, when the offeree conditions its acceptance on assent to additional terms, the offeror must give specific assent, or the provisions of §2-207(3) will supply the terms of the contract.  2-207 Proviso Clause (limit) don’t go to sub 2 go to sub 3 ( can shunt parties into (2) or (3) but not both.  WHY??  It’s not part of contract.  When a proviso is used – don’t do materially alter analysis (  go to (3) and do knockout clause: if terms clash, they get knocked out.  They should not have shipped unless other party expressly assents to terms (thus – will not be knocked out).  
·   
Disclaimers & limitations 2-316 – positive statement trumps negative statement.  Take away the negative and give buyer benefit of doubt.  Cross references with Parol Evidence.  
· Getting rid of Implied Warranties (2-314, 2-315) Cate v. Dover, 1990 – Cate purchased lifts manufactured by Dover that came with warranty which disclaimed the implied warranty of merchantability.  Breach 2-314 case  Defense say disclaimed warranty 2-316.  It was not conspicuous so not valid ( 2-316(2).  Deciding whether conspicuous if a question of law for a judge.  Look at label, typeface, location…  Test – Whether it would reasonably call the buyers attention.  To disclaim warranty Must be conspicuous and must mention the word merchantability.  Disclaimer of implied warranty of merch is ineffective unless conspicuous or the party has actual knowledge.  
· Getting rid of Implied Warranties (2-314,2-315) Bowdoin v. Showell Growers, 1987 – Rachel and Billy Bowdoin raised chickens on their farm.  They rented a power sprayer to wash the coop.  An article of Rachel’s clothing got caught in the power shaft and she sustained severe injuries.  NEPPCO MFR(Rushy Mountain DEALER(Showell BUYER(Bowdoin  sued under implied warranty of fitness 2-314 and merchantability 2-315.  There was a disclaimer – under 1-201(10) it was a conspicuous disclaimer.  P got the disclaimer after the basis of the bargain was struck.  Is the post contract disclaimer effective??  NO – disclaimer is NOT part of the bargain and therefore not effective nor enforceable.  

· Hunt v. Perkins Machinery, 1967 – Perkins SR ( Hunt BR (boat engine that had issues $5k) Hunt complained about the engine 2-314 and 2-315.  Theories – implied warranty of merchantability, fitness for purpose, & 2-316(2).  Perkins said he never made warranties cuz there was a disclaimer.  Hunt said disclaimer was not part of the basis of the bargain.  Disclaimer was on the back of the p.o. The writing MUST be conspicuous 1-201(10) and in this case it was not, there was no contrasting color or type or size.  It would have been valid if disclaimer was a) on face of p.o., instead of back or b) had been referred to on face of order by words such as “see other side” or “as stated on reverse”.  This is a question of law for a judge.

· Disclaiming the Implied Warranties Under 2-316(2) & (3)
1. Merchantability can be verbally disclaimed – i.e. an auctioneer might make an announcement at the beginning of the auction.  

2. Merchantability can be disclaimed in writing if:

a. the writing “mentions merchantability”, i.e. uses the word “merchantability”

b. The disclaiming language is CONSPICUOUS.  See 1-201(10).  TEST ( a reasonable person ought to have noticed it?

c. The disclaimer somehow was part of the bargain, i.e. it cannot be slipped in after the contract for sale was made – Bowdoin v. Showell 

3. Implied Warranty of Fitness for a Particular Purpose can be disclaimed (i) in a writing, (ii) that is conspicuous.  See 2-316(2).  No verbal disclaimers will be allowed.

4. Note that as per 2-316(3)(a) well recognized trade language can suffice to disclaim implied warranties, the precision of 2-316(2) notwithstanding. Same with inspections, UOT, COP, & COD.  2-316(3)(b) &(C)

· Does Disclaimer Survive Subsequent Sale  Theos & Sons v. Mack Truck, 2000 – Mack MFR ( Larkin BR (8/31/89 expires 8/31/91) ( Theos BR #2  2-313 24 month warranty, disclaimer 2-316(3) 2-314.  Buyer #2 (Theos) sued Mack when the express warrant ran out.  Theos argues disclaimer is no good, disclaimer was part of Larkin’s contract not his.  Thus he should not be bound.  The Second Buyer is bound by the disclaimer, therefore the implied warranty of merchantability cannot be the basis of the suit.  Theos could not possess greater warranty rights as to Mack than the original purchaser.  Theos is subject to the same rights as Larkin.  Subsequent buyer bears the burden of asserting existence of any limitations on implied warranties.  Know how disclaimers are effective.
· Compare with:  Bowdoin – personal injury – also never agreed to disclaimer, public policy.  Not valid disclaimer cuz post sale disclaimer
· Ferragamo – wrongful death – disclaimer not valid against Ferragamo’s brother (only valid as to buyer and seller) no privity for brother and public policy.  Disclaimer also not valid for strict liability in Mass.

· Theos – financial injury – fact that Theos didn’t agree or know about it, why court made the distinction.

· Type of injury is very important in Mass.

Problem 29 p105
2-313 basis of bargain    

SR (  BR  30-35 miles city

                   40-45 country

                   Actual = 27

Seller said buyer signed merger clause – most likely completely integrated (no parol evidence cuz of complete integration.  Can’t supplement writing) 3 clauses 1+2 are ok

PER functions as disclaimer – oral warranty.  PER becomes way of disclaiming pre-writing oral warranties.

Portia lost basis of bargain under 2-313.  If you can make out partial integration then might still be able to argue.  

Problem 30 p. 115

A stmt buried in the fine print of a used car purchase agreement states that there are no implied or express warranties that are part of this sale. 2-316(2), 1-201(10)

a.  Are implied warranties effectively disclaimed??  No, not conspicuous

b.  if the car dealer asks you to redraft clause so as to comply with code (  make it part of the 

     bargain, contrasting font, size, color, don’t bury it on the back of the form.  

c.  can car dealer argue UOT??  No, UOT adds to contract but doesn’t undercut 2-316(2).  


 - 2-316(3)(a) “as is” on windshield disclaims warranty cuz it’s part of usage of trade


 - 2-316(3)(b) if you refuse to examine, no disclaimer

Hypo

SR ( BR/SR ( BR/SR ( BR                         bought some deer/elk

Elk died of disease, bovine TB.  BR sued for warranty of merchantability 2-314 no implied war cuz of trade usage.  2-316(3)(c) trade usage extinguished warranty.  Implied war may be excluded or modified by COD, UOT, or COP

Problem 31 p.115

Is Joe bound by disclaimer ( no, cuz it is a post contract disclaimer.  If you are going to disclaim - the disclaimer must be part of the basis of the bargain to be valid.  
Modification 2-209 if you look at it and adopt it, it is part of the new agreement.  But to have a modification, you need mutual assent.  Just looking at it is not a manifestation of assent.  

Problem 16 p. 73
OE/SR Ersatz ( OR/BR Plastic        
ISSUE:  Proviso Clause






2-207(3) No contract

take terms on which writing agrees and plug in 2-314  disclaimer out; warranty in (since buyer doesn’t mention disclaimer)

Read LEONARD PEVAR case


Where an oral agreement has been reached, followed by one or both of the 


parties sending formal memoranda embodying the terms agreed upon and 


adding terms not discussed, the additional terms will become part of the 


agreement unless they materially alter it

C.  Warranties (Title & Quality – express + implied)
·   2-312 – implied warranty of good title

·   2-403(1) – void v. voidable title

1.  2-403 – Power of Transfer; Good Faith




2-106(1)



generally only void if it is an outright thief.  

· 2-403(1) person with VOIDABLE title has power to transfer a good title to a good faith purchaser for value.  While a person with VOID title has no such power.
Problem 18 p.184

Mabel ( Fast Eddie (from Fred ( from Sam 2K)
When fast Eddie had title it was void, everyone down the line has void title ( goes back to Mabel.  

2-312 Warranty of Title – Sam wants to sue Fred and he can’t cuz it had bad title and can’t argue had good title based on intent.  What if Fast Eddie had good title based on intent??  What if Fast Eddie bought with bad check?? It would be voidable title (could have passed good title to Fred and then good title passes to Sam).

2-403(1)  Power to Transfer – if you transfer voidable title, you are transferring good title to next in line.  Policy – if Mabel is dumb enough to give her bad check, then loss falls on her.  But if her car was stolen then loss does not fall on her.  
Problem 19

Crouper ( BR (boss)
Colorable – that which presents an appearance which does not correspond with the reality, or an appearance intended to conceal or deceive
Spurious – no claim at all – no breach

2-312 – need colorable claim to have breach


2.   2-313 Express Warranties by Affirmation, Promise, Description, Sample, 




Model



can be mad in almost any manner (see hand out dated 9/16)



prima facie case 2-313(1):     




Affirmation of Fact (or equivalent) + basis of the bargain = Express Warranty

· Affirmation of Fact – one of the five kinds of representations
· Basis of the Bargain – the representation, however made become part of the basis of the bargain.  Basis of the Bargain is more expansive than reliance.  No particular reliance on such statements need be shown in order to weave them into the fabric of the agreement.  Rather, any fact which is to take such affirmation, once made, out of the agreement, requires clear, affirmative proof.  The issue is normally one of fact.  Herein enters the doctrine of REBUTABLE PRESUMPTION 
· Rebuttable Presumption – if a seller’s agent makes any representation relating to the goods which has a natural tendency to be part of the basis of the bargain. SEE 1-201(31) ?? CHECK WITH PROF for the meaning of presumption (  …  Buyer’s reliance will be presumed.  Seller can disconnect from the legal significance of the representation only by proof, clear affirmative proof, that the representation was not part of the agreement.  

· Proof of Case – (1)  warranty as discussed above, (2) breach, (3) damages, (4) causation (the breach caused damages), (5) notice to the seller of the breach in a timely manner.

· Elements – 
1. P. must prove an express warranty was made

2. P. must prove non conformity See 2-106(2).  Goods and conduct conform “when they are in accordance with the obligations under the contract.” The opposite of conformity is nonconformity which is a synonym for breach in the statutory language of article 2. 

3. P. must prove that the nonconformity resulted in damage

4. P. must prove a quantum of damage to a reasonable certainty

5. P. must prove that he or she gave NOTICE of the breach (non conformity), or that for some reason notice is excused or not required in the circumstances SEE 2-607(3)(a)  If seller makes 1-5 that would tend to induce you to make the purchase - there is a rebuttable presumption.  Had to at least know about it or could not have relied on it

(  proof of the foregoing makes a prima facie case.  


     Negation of any requisite element destroys P.’s case for 


     breach of express warranty.  P. must also beware of 


     affirmative defenses.
Problem 20

( Salesman says “A-1 shape – no warranty

     Writing = let judge decide

     Oral = let jury decide

    “mint condition” yes, warranty cuz it’s a technical term

( chickens – yes, constitutes express warranty and it was also basis of sale.  
    Opinion = not warranty

( look at specific context – what did the buyer reasonably expect
Problem 21

Express Warranties

Which of the salesman’s representations amount to express warranties?
1.  finest?  Warranty
>
affirmations of fact, promises,

2.  goes up easily?  Warranty
>
descry, can be made directly by

3.  can be put on with any paste?  Warranty

>
seller but can also be on TV, ad

4.  Dries immediately?  Warranty


>
magazine, brochures, etc…

5.  Would look wonderful?  No


6.  was used by Mary Magic?  No
Problem 22

Publication said wig doesn’t shrink or change color (read after made purchase)( reliance has been rebutted, he could not have relied on it to buy it.  

Can argue 2-314 implied warranty of merchantability instead of 2-313

Don’t need new consideration for modification



3.  2-314 – Implied Warranties of Merchantability 
· Shaffer v. Victoria Station, 1978 – After Shaffer’s hand was permanently injured when the glass containing wine he had ordered in Victoria Station’s Restaurant broke, Shaffer sought damages for negligence, breach of implied warranty, and strict liability.  D argues not merchant, did not sell the wine glass.  Under 2-314 consumption of food/drink at restaurant is considered to be sale (can’t sell wine without glass) A warranty that goods be merchantable is implied in the contract for sale.  The serving for value of food or drink to be consumed either on the premises or elsewhere is a sale, and such food and drink must be adequately contained, packaged, and labeled as the agreement may require.  
1. precedent cited – Hadley v. Hilcrest Dairy – it’s immaterial whether or not the property in jug passed to P.  Bottles not sold but retailer can recover under a breach of implied warranty of fitness

· Back v. Wicks, 1978 – motor home accident, 4 dies hit guard rail not merchantable under 2-314.  P argues over shape of tank, not flame retardant, positioning of gas tank, etc…D argues vehicle must have been airborne.  Jury finds for D - P says trial judge erred on the instructions on warranty count.  STUDY P 27-28 HELD Instruction was an error cuz the accident was not foreseeable.  Fit for Ordinary Purposes ( Includes uses not intended by manufacturer and those reasonably foreseeable.  D not liable for unforeseeable misuse.  Trade use not controlling but admissible. 






(  Strict Liability – 402(a) case law relevant interpreting 2-314 in 





MA no 402a but 2-314 does same job as 402a.  But strict 





liability cases in other jurisdictions can be precedent for 2-314 





in MA.  In 402a – whether or not a product is reasonably 




dangerous.  P. 28 jury must weigh competing factors in 





evaluating adequacy of product design.  Merchantability – item 





must be saleable and conform to normal expectations or parties 





(can’t be dangerous).     

· Elements of Proving a Case Under §2-314 (Implied Warranty of Merchantability)
1. P must prove an implied warranty was made to him/her (  the seller was a merchant, dealing in goods of the kind sold.  See 2-104 (1) for the definitions or merchant and Ferragamo v. MBTA for the outer limits on the meaning of merchant under 2-314

2. P must prove nonconformity in light of 2-106(2) and 2-314(2), or (3).  The most important subsection is 2-314(2)(c) which requires goods be “fit for the ordinary purposes for which goods are used” (intended or foreseeable).  Ask whether it falls below the industry standard, a lawyer must consider (i) the industry, (ii) The specific product, (iii) place, and (iv) time when product was put into the stream of commerce.  

3. P must prove causation.  That damages resulting from nonconformity to the prevailing standard.  

4. P must prove quantum of damages to a reasonable certainty

5. P must prove notice or a reason why notice was not required.  See 2-607,(3)(a) 
Problem 24 

No directed verdict (  ordinary use = foreseeable use then – when you hit tree and hit inside car does that reach reasonable expectations of fitness – let jury decide (with no instruction for no recovery for unreasonable use driving into tree is foreseeable)

· Implied Warranty of Merchantability,  Daniell v. Ford Motor Co., 1984 – Crawled into the trunk to die and ended up trapped in there for 9 days.  C/a negligence, 2-313, 2-314, 2-315.  Whether P can get by summary judgment ( 2-314 Summary judgment is proper cuz purpose of trunk is to stowe away stuff.  Suicide is not foreseeable (based on ordinary use).  It’s a question of fact.  The case never gets to the jury cuz suicide is not an ordinary purpose.  Particular purpose – P didn’t consider having to get out of car when bought.  Seems like merchantability turns on who the P is and that is what this court does.  Where a particular use of the trunk is unforeseeable, the manufacturer has no duty to design an internal release or opening mechanism that might have prevented injury or to warn of the danger of such unforeseeable use.
· Vasillo, supplement p32.  goes with problem 28 p104.  defective silicone implants.  Violation of 2-314 failure to warn.  To be merchantable the product must be designed correctly, manufactured correctly, and warning of the dangers – part of necessary instructions to be fit for ordinary use.  Must warn of risks known or reasonably known – do not have to know more than scientific community at the time of sale.  2-314 requires – proper design and manufacture and warning of dangers

· Hunt, p37 warn and the product becomes merchantable.

Problem 23B

 “good car” = express warranty 2-313.  

no 2-314cuz not a merchant

Art 2 applies cuz it’s a good


4.  Controlling Standard for Food Cases, Webster v. Blue Ship Tea Room, 



1964 – Breach of Implied Warranty – After a fish bone became lodged in P 



esophagus while she was eating a bowl of fish chowder at the Blue Ship Tea 



Room, she sought damages for breach of an implied warranty of food served 



in the restaurant.  Was the fish chowder merchantable – YES.  As a matter of 




law fish chowder with bones is merchantable as a matter of law bones do not 




impair fitness or merchantability.  Ct randomly takes into account P was born 




in Mass.  Turns on who P is.  Prof disagrees and wants merchantability to turn 




on what product is.  The possible presence of fish bones in fish chowder is 



so well known that it can be reasonably anticipated and guarded against 



by anyone eating such fish chowder, thus precluding a breach of implied 



warranty under the UCC.  
· Phillips v. Town of West Springfield, 1989 – ate turkey bone in a 


cube of turkey with mash potatoes, gravy, and peas.  Judge decides for D (  on appeal judges erred cuz he used the foreign (not 


merchantable) /natural (merchantable) substance test.  
· Controlling Standard for Food cases – Mass. Uses the reasonable 


expectation standard not the foreign/natural substance test.  The 


Reasonable Expectation Standard – look to the industry, product, 


look to P ask the reasonable std question.  Does not turn on who 


product but rather who P is.  
· when cased is based on implied law of merchantability can contributorily negligence be taken into account??  Cannot use con. Neg. as a defense when merchantability is an issue.  In MA no con. Neg. can reduce liability, in other states it’s ok.

5.  2-315 – Warranty of Fitness for Particular Purpose – 
1. seller has reason to know of particular purpose

2. seller has reason to know buyer relies 

3. buyer actually does rely
Problem 27 p. 99

Look into the industry  

then to specific product – hole in the olive (so we knew it was pitted, no seed) 

2-314 under circumstances did act under reasonably expected.

Not the foreign/natural substance.

Problem 25

Heater works, it’s merchantable
He did not rely on Jones – he relied on advertisement.  Wren wants to rely on own predetermined judgment.  Weak case no reliance.  

Problem 26

Paint dried needed more, bought it and didn’t match.  When it dried, it smelled funny.  Practice of use in industry, won’t match exactly.  But higher expectations ( 2-315 fit for particular purpose.  What you can reasonably expect in industry.  Cuz of smell violates 2-314 not merchantable – not fit for ordinary purpose (unless in that industry it smelled like that)
Coreirra Case p. 13 – warranty case but used restatement of torts.  P discovers defect, is aware, still uses product, can’t recover for lack of causation – caused own injury.  

Daniell Case lost on summary judgment.  She caused her own injuries ( lost on causation.  
These two cases the problem was not with product quality it was on causation
6.  Contractual Modification or Limitation of Remedy:  2-719 can reference 2-

216 limits remedy.  Diamond Fruit Hypo – metalmatic wanted to get rid of 

warranty.  Parties may have substitute remedies.  Seller may:  refund, replace, 

repair but not consequentials.  


-2-719(1) freedom to contract.  


-2-719(2) public policy – fails essential service, remedy falls apart, go 


 back to the code

-2-719(3) unconscionable
· 2-316 – disclaimer, 2-719 – limited remedies: Wilson Trading v. David Fergusson, ltd., 1968  written contract, disclaimer no claims by buyer.  1) 10 days (must give notice before 10 days or 2) before processing.  Once this yarn was processed, it faded and Fergusson refuses to pay, it was unsaleable (non-merchantable).  2-313 Fergusson said Wilson said it would be marketable.  NY Ct of Appeals (  2 ways to look at limitations:  
· 2-719 possible to conclude they failed essential purpose to provide remedy and the term falls out.  Thus any remedies under UCC are ok

· 2-316 we have an express warranty, but the seller tries to take it away, i.e. must make claim within 10 days if both are not consistent negative term falls out, positive trumps negative.  Since merchantability warranty was express can only get rid of it by 2-316(1), positive trumps negative.  

· Therefore no summary judgment for Wilson ( reversed time for giving notice 1-204 is the easiest.

· 2-719(1) Limit on Damages: Goddard v. GMC, 1978, Goddard had tons of problems with his new car (starter, fuel pump, trans, vibrates, etc) GM ( Bass DEALER ( Goddard BR MFR warranty for 12k miles or 1 year.  2-719(1) limit on damages, no consequential damages all they are required to do is repair car.  Goddard ends up giving it back cuz of all the problems, they wholesale it for $2200 and he buys another car.  He sues for damages and the jury awards $7500 (Goddard only asked for $5000) judge says no and only gives $5k, But GMC is still arguing no consequentials, we excluded them.  Is the exclusion invalid??  A new car express warranty limits buyer’s remedy to repair and replace defective parts.  But if the new car is so riddled with defects the limited repair and replace remedy FAILS ITS ESSENTIAL PURPOSE, buyer may institute an action to recover damages for breach of warranty, incidental, and consequential damages.  Once you prove FAILURE OF ESSENTIAL PURPOSE you get all the remedies, the door swings open.  Courts disagree on this issue and sometimes need extra step in commercial buyers (3) that it’s unconscionable. 
HYPO

PER = Disclaimer (reduces seller liability); 2-313 express warranty, 2-316(1) get rid of 2-313, 2-202.  
3 month warranty from salesman 1, Sam 
BOTH VERBAL

6 month warranty from salesman 2, Ed

4 mos later transmission goes.  If they go to trial, Ed 6 months wins, the 6 month warranty induced the buyer to buy the car, goes to the basis of the bargain, he relied on the 6 months.  3 months becomes inoperative cuz inconsistent (2-316(1)) positive trumps negative and the negative terms fall out (yields to PER) 

What if:


3 month warranty 

in writing 


6 month addendum
same result, just easier to see, again 6 months trumps the 3 months.  The limitation and negation is inoperative.  

What if:


Ed says 6 months verbal and then Sam says 3 months in contract and buyer initials 


(integrated) ( Ed can’t testify cuz the writing is in evidence.  

2-202 when you have a writing it CAN’T BE CONTRADICTED with verbal evidence.  You are left with what is in the writing.  PER function to get rid of what would otherwise be parol evidence


D.  2-607(3)(a) - Defenses in Warranty Actions


Where tender accepted – 




i.
Buyer




ii.
must, within reasonable time (discovered or should have discovered) breach




iii.
notify seller of breach OR




iv.
be barred from any remedy.



1.  Notice 2-607(3)(a) P&F Construction v. Friend Lumber, 1991  Friend SR ( P&F BR bought 338 doors.  They ordered them on Aug. 4, delivered on Aug. 26, notice of breach on Dec. 15, 3½  months later.  They complained that the doors were for 2/4 inch studs instead of 2/3 inch studs – P&F refuses to pay the bill.  2-709 P&F uses breach of warranty as a defense ( Friend lumber says 3 ½ months was unreasonable under 2-607(3)(a) ( awards for Friend, it was unreasonable as a matter of law, usually this would be a fact question – but this case went to the extreme.  3½ months too long P&F must pay for the doors and is barred from any remedy.  Qualities that are apparent, such as size or color, reasonable should be inspected and complained of soon after the goods for a construction job have been delivered to the job site.  Judge noted the doors were wrapped in clear plastic, the color and size were readily apparent.  Must give notice or lose claim.  


2.  Defenses in Warranty Actions 

Problem 33 p. 135

Cross reference with Friend Lumber

Exhibits sample of apples (express warranty), but said his apples were 1/5 smaller than sample.  The buyer can only sell them for $1.50 a bushel cuz seller breached.  Buyer said he would not pay for them (this is not notice).  Should have known about breach and when found out should have given notice.  

Purpose of notice – to give seller knowledge, to give seller opportunity to cure breach, dispute resolution, settlement negotiation, allow seller to investigate and prepare evidence

Problem 34 p.136
Is knowledge notice?? 
SR


BR




contract date

delivery date

Dadelous ( 
Icarous



5/8


9/11








11/8


1/12
BR did not complain, president writes letter.  BR sues for damages of lost $$.  Is the knowledge the same as notice under 2-607??  Even though SR knows, they are entitled to actual notice.  Don’t have to specify what kind of breach.  Should give notice before filing suit.  

2-608(3) 

MA 2-318 (p 2 of supp) – failure to give notice does not bar recovery unless D proves he was prejudiced.  

· Defenses in Warranty Actions, Castro v. Stanley Works, 1989  ratchet Castro was using a ratchet screw driver, in standard locked position, working on pool table.  It slips in his sweaty hands and hits him in the eye.  Castro sustained severe injuries.  He sues under negligence.  Court finds him 35% negligent and D 65% negligent.  Under 2-314 D did not breach but cuz Castro did not give notice, can’t recover on warranty liability.  It’s more money for breach of warranty.  Under 2-607(3) and 2-318 in MA creates sub rule.  Can’t bar claim unless D was prejudiced.  Jury determination is upheld, D did prove he was prejudiced by delay and Castro did not recover.  
· Categories of Damages in Article 2 Cases
	ECONOMIC LOSS
	PHYSICAL DAMAGE

	Contract Type Damages

2-725
	Tort Type Losses

2-318

	direct economic loss:  any diminished value of good
	personal injury

	consequential loss:  loss use of car or profit-Goddard
	wrongful death

	 
	damage to some other property


· East River (not tested on):  If too late to sue for contract claim, can they still sue under tort claim?  Look to damages (  direct economic lost revenues No, these are all like contract damages.  

· Baystate Steamship v. Caterpillar, 1979 allows classification.  Contract started in 1972 delivery, then trouble 8/17/1980, and  Baystate sued Caterpillar in 5/82.  2-318 in MA has specifics for torts, that’s why Castro must prove prejudice (for contract don’t have to prove prejudice, it’s irrelevant.  2-725(1) Caterpillar uses statute of limitation as defense, the time for suit ran out in 1977.  Baystate wants 2-318 to control – 3 years from the time of injury/damage, the clock started to run in 1980.  SJC decides that suit is too late 2-725(1) applies cuz only direct economic loss occurred.  Which statute of limitation applies??  2-318 3 years personal injury tort based.  2-725 (1)(2) runs from time of tender.  Only contract based damage.  2-318 is only for tort based claims.  In Baystate it is a contract type claim, under 2-314 in MA  don’t need 2-402a, but other states.

· 2-316A (p 1 in supp, MA) takes away seller’s power to disclaim cross reference 2-719.  2-316.1 = Anthony Pool Case (MD)

Problem 36, p.138

Supplier H (  MFR G (  Merchant L


Vertical privity









Horizontal privity – who’s close 










enough to final buyer to sue

privity is the immediate contractual relationship

2-318 3rd party beneficiaries of exp or imp warranties.  2-318 would allow 3rd parties to sue.  

Problem 35

Lamancha D (  Carrasco (  Allonso BR  (  Sancho P
No privity requirement – 2-314

Question is foreseeability – p can almost always sue upstream.  No privity req’d.  
Notice 2-607 (Castro case)

           2-318

If tort (PI, wrongful death, property damage) based claim – lack of notice doesn’t  preclude claim unless D is prejudiced

· Jacobs v. Yamaha, 1995 – Majority states need privity, Jacobs not majority.  This is a contract based claim, pure economic loss.  Yamaha MFR ( Bikes, Inc. dealer  (  Jacobs.  Jacobs sues bikes inc., they go bankrupt, sue Yamaha jury finds for Jacobs $8500 judge trebles damages and adds atty fees.  2-314, 2-313, 2-315, 2-608.  Revocation of acceptance (93a Mass. Consumer protection).  Yamaha appeals – centers around 2-314 – Yamaha said can’t sue without privity in purely economic damages.  Issue:  Whether a manufacturer was a seller of consumer goods ct looks at p62-63.  Not applying 2-318 to pure contract based claims.  Remote buyer can sue remote seller (no privity) under 2-314 for economic loss alone.  

· 2-608 can you revoke acceptance – judge never said.  Only extends privity in implied warranty.  Not much of issue with express warranty cuz it’s written – no insistence of privity

· Jacobs can sue with no privity.  Compare with Baystate.  Both have contract based economic loss, 2-314 merchantability cases.  They DIFFER – Jacobs’s consumer, Baystate merchant buyer – whether or not you need privity here is still open.  

Problem 37, p.152

2-314 or negligence

2-402 in other states

Do we have to prove prejudice??  No privity.

· Magnusson Moss Warranty Act (Fed’l) – when does it apply, Ventura case, and Troutman case.  Does not deal with personal injury, ONLY consumer issues.  
1. Definitions – any tangible products, asks IS IT USED FOR PERSONAL, FAMILY, or HOUSEHOLD PURPOSES?

2. Consumer – doesn’t have to be buyer

3. Written Warranty –  101(6)(A) Written promise or affirmation like 2-313


101(6)(B)  Limitation of remedies 2-719(1) like 



remedial remedy (mag moss calls it 



warranty)

4. Implied Warranty – arising under STATE LAW 2-314, 2-315 State Created Implied Warranty

5. §102 sets rules on disclosure

6. §103 says it must be full or limited.  Most warranties are limited.  Full Warranties must meet standards under §104 – most people don’t want to so they give a limited warranty

Problem 38, p.153

Does mag moss apply??  

go to 101(1) – it’s tangible property 

To company car purchase

normally used… Since car would 





normally be used for personal, family, 





household purposes Mag Moss applies

Problem 39, p. 153

“I refuse to warrant my cars in any way”

No mag moss, mag moss only regulates 




warranties, it doesn’t create them.  Is 




there a UCC warranty, yes, can’t disclaim 




implied warranty in MA

“I promise car has sound engine – will last 5 years”
No mag moss cuz it’s not in writing.  It 




would be 2-313 and merchantability

“I guarantee…car only driven to church by an old lady”     Not a promise to repair, refund, 




replace.  It’s an affirmation of fact.

“lifetime guarantee” 

Yes, mag moss warranty, it goes to the 




basis of the bargain and nature of goods.

“Limited lifetime warranty”, further down limits to 10 yrs    Yes, mag moss applies, 

1. Troutman v. Pierce, 1987 – leaky mobile home.  MFR Shult ( Pierce dealer (  Troutmans BR  Buyer wants to revoke acceptance of the mobile home.  P are poor and have no $$ so their atty added a paragraph to the end of the claim 101(10)(d) for Magnusson Moss Act and atty got $8500 in fees.  It doesn’t matter whether full or limited warranty as long as you have a mag moss warranty.  
· §104a2 full warranties – no limit on implied warranties.  (state created warranty 2-314 – no limitation) keeps alive your implied warranty

· §108b  104a2 = EXCEPTION Mag Moss ltd warranty can limit but not disclaim.  I.e.:  all states where you can disclaim – this keeps from disclaiming

2. Ventura v. Ford Motor, 1981 SEE #4 question on Oct 2 sheet.  

       |____________acceptance______________|

tender                                                               2-608

after tender you have a short period to reject.  If you don’t reject, then you accept.  But then if you discover a substantial impairment of the value of the good, you may revoke acceptance.  

Ford MFR  (  Marino DEALER  (  Ventura BR  bought a mercury marquis for $7K.  Ventura wants to revoke acceptance.  Under 2-608 can revoke.  Federal law kept warranty alive, therefore they can get refund mag moss precludes disclaimer of implied warranties.  Marino didn’t specify a limit, therefore it goes on for perpetuity.  If dealer never made statement (“to promptly perform…”) then no warranty.  Can only revoke against a party in privity.  If you have a full Mag moss war can get refund from indirect warrantor (rescission like remedy – like revocation)  Atty fees, who pays Ventura’s atty fees – MFR cuz there was a breach of express warranty.  §110b can get your fees.  93A in MA can get you same thing (atty fees).  Mag moss has been applied to leases recently.  
· did Marino make disclaimer of implied warranty under 2-316 – YES disclaimer and it was effective

· did ford make mag moss warranty – YES

· did Marino make Mag Moss Warranty – YES this is a written warranty a 1.01(6)(b) mag moss war.  159 – they “will fulfill all terms of mfg warranty” when dealer said this the court said they (dealer) made a mag moss warranty.  
· Consequences for Marino – mag moss §108b – can limit implied war but can’t disclaim.  104a2 

· Once you make a mag moss warranty, under Fed’l law you cannot disclaim limited war.  Can limit ltd implied war, duration of mag moss, but cannot disclaim.  If it’s full mag moss – can’t disclaim it at all

Problem 40

SR(  BR  

full 3 month warranty




2-313 and mag moss




3 mos and 1 day car falls apart.  Sues ( was warranty effectively 




disclaimed.  Cannot limit or disclaim implied war.  

What if it wasn’t full 0 then can limit if not unconscionable and it has to be conspicuous §108b mag moss sitch.  

Ltd no action        full warranty action

Non-issue in Mass cuz can’t disclaim implied warranty 2-316a

· Bulk Supplier Doctrine p 2 Tim Tilton handout case, current issue.  Affirmative Defense.  2-314 Merchantability, tort-based cases.  Ways to be unmerchantable:  1) design/recipe, 2) fabrication/preparation, 3) instruction or warning Vasallo case, implants.  Affirmative defense adopted in Mass – when bulk supplier reasonably relied someone downstream gave warranty or merch, thus bulk suppler cannot be liable



MFR \
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              \
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                                           /          \




                                         /              \




                                       BR          BR
ARTICLE 2A – WARRANTIES
TITLE

EXPRESS
MERCH


FITNESS

2-312

2-313
2-314


2-315

2A-211*

2A-210
2A-212


2A-213
*warranty of non-interference
DISCLAIM
2-316

2A-214
Warranties run parallel in all cases exception if a FINANCE LEASE (  Leaser does not make implied warranty

      Art2



SR   (   BR/LR


       ( 
     |          Art 2A


        $        LE

2A-103(j) (  transfer of use and possession for consideration.  Finance is a bank, leasing company, etc.  To have finance lease – lessee must know of approval of article 2A contract. Lessee is a 3rd party beneficiary of any rights BR has.  2A-407(1) & (2) come “hell or high water” lessee MUST pay, unless leasing company makes warranty.

· Colonial Pacific Leasing v. McNatt, 1997 – 

2A- 103(x) supplier

        goods

ITEX (  Burnham      assignment of rights, LE pays them (  Datronic & Colonial 
SR     (   BR/LR

          $$       |

Quicktrip LE

Quicktrip sues everyone.  Trial judge grants summary judgment is favor of Colonial and Datronic. Quicktrip must keep paying.  Quicktrip says Itex committed fraud.  Only way to have fraud is if defrauded by leaser, the action is always against supplier

· Draleau v. Center Capital, (TESTS on THIS; KNOW MA 2-318)
SR  (  BR/LR

 N         Center  __

                 |            \             2A-212

                K ~~~~ employee Draleau

Finance Lease Exception – protects finance leaser even in tort based claims.  

Understand fully the immunity given to a finance leaser in a tort-based warranty case
GAP-FILLING IN CONTRACT FORMATION & LAW OF UNCONSCIENABILITY

A.  GAP FILLING – 2-204, 2-305, 2-306
1. Formation in General, 2-204 – allows contract for sale of goods to be made in any manner, even conduct.  Terms may be left open if:  
i. parties intended to make contract AND

ii. enough terms for a remedy

2. Open Price Terms, 2-305 – still have contract if price is open.  All turn on intent.

     iii.
if price not settled it shall be REASONALBE.  Look to market or industry.  Good faith (  reasonably objective & subjective

3. Output, 2-306 – output, requirements, and exclusive dealings.  Output contract is anything we produce.  Setting quantity – rule of good faith

Problem 42

2-311 & 2-305

SR (Watson)  (  BR (Drake)

100 cases



Doesn’t know how many type A or type B he wants.  SR must determine in 




good faith.  2 weeks before contract SR caller up BR and asks how many and 




BR says none( anticipatory repudiation.  Market value Type A = $125 & 




Type B = $30.  How many of each should he get??  
Look to past dealings( COD to determine how many $125 * 65 + $30 * 35 = TOTAL K PRICE

When going to trial use parol evidence, it is partially integrated.  Illustrates how Article 2 is and we don’t need to have all terms decided on at time of contract.  We had no quantity or price, so use 2-305, 2-311, 1-205(10) to fill in gaps.  

2-311(3)  if you can proceed in a reasonable manner

ANTICIPATORY REPUDIATION

    - 2-609  Adequate Assurance

    - 2-610  Anticipatory Repudiation can breach in advance

    - 2-611  Retraction of anticipatory repudiation

2-609  reasonable grounds for insecurity, either party may make a demand in writing adequate assurance (failure to give assurance = repudiation)

     BR

SR
4. Landrum v. Davenport, 1981 – 2-202 PER fills in gaps, 2-305 open price terms, 1-207 reservation of rights.  D selling Indy Pace Corvette.  Landrum agrees to pay sticker price, but the price wasn’t added to contract.  Davenport wants 22k for the car (Landrum only agreed to sticker price 14k).  Davenport won’t budge.  Landrum signs letter saying only buying to prevent losing antique item – buying under protest (effort to mitigate).  No price on contract – trial judge said no price, no contract.  Appeals reverses 2-305 – open price terms, go to market, they have MFR price.  
· PER 2-202 partially integrated – Landrum’s testimony was admitted, PER fills in gaps with extrinsic evidence
· Reservation of Rights 1-207 protest by Landrums, no intent for novation.  The letter from lawyer is performance with reservation of rights/  “Under protest” not a waiver of rights, BUT a preservation of rights. 
· Novation


             Specially manufactured goods


SR  (  BR                        same contract as BR1 +SR = novation

             SR # 2                  SR 1 assigns rights to 2 or same party dif 

                                          terms = new contract = novation
B.  UNCONSCIENABILITY – 2-302
1. Unconscienability at time made court may refuse to enforce remainder or so limit. Analysis ( question of law (need both):  

i. substantive unconcienability:  no man in right senses would agree to and no fair man would allow AND
ii.  procedural unconscienability:  signed in shady ways, on car in a restaurant, she gets on drugs cuz of boyfriend.  
2. Waters v. Min. Ltd., 1992 – Waters had annuity since age 12 when she was in an accident from settlement.  Annuity is not a good, but the UCC is applied via analogy.  She can collect $695k after 25 years.  She sells her annuity contract rights after meeting a guy from prison.  She gets $18k, he gets $7k.  Waters must prove substantive uncon and procedural uncon.  

Problem 43, p187

Not like waters, prof. Chalk in right mind, no coercion nothing procedurally wrong.  
RISK OF LOSS
2-503 Tender;  2-504 Shipment by SR;  2-509 Risk of Loss;
2-319 FOB;  2-320 CIF;  2-322 Delivery Ex Ship
A.  Risk of Loss: No Breach (destruction or damage)
1. General Rules: pre-code - risk went with title, code takes risk from title.  If merchant, risk turns on  possession.
Problem 45

Bill college buys car from Honest John Dealer.  

Who has the risk (  seller, until buyer picks it up.  Risk passes upon delivery, in this case, when the BR picks it up.  

2-509(3) (merchant seller, non-merchant seller)no carrier, no warehouse.  If merchant = risk passes when BR picks it up, risk turns on possession. 

Problem 46
Junk has yard sale, Bargain buys piano, but doesn’t want to pick it up until tomorrow.  SR, non-merchant, risk passes on tender of delivery – no tender 2-503
Janet says “take it away – it’s yours” assume there is tender (  BR then has risk, tender would stay good until the next day.  Can have duration, within period of time.  

2-709(1)(a) after reasonable time if BR didn’t pick up, risk of loss reverts back to seller.  

Revisit:

2-509(3) Non-Merchant Seller – Risk Passes Upon Tender:  (tender is what seller does).  

“Take it away, it’s yours”    (  Is that tender??




          Possibly, that’s the issue.  Is it enough for tender??  Tender must be in such a manner – so that BR can take it.  It was too large for you to carry away.  

STANDARD – When BR is able to take delivery

· Jason’s Foods v. Peter Eckrick, 1985, 2-509(2)(B) – Risk of Loss – 

 
stay in whse


Jason’s SR  (  Erkrick BR                     Jan 13 made book entry 3800 lbs to 





Whse.  Fire Jan 17, who had risk??


Issue – whether bailee (whse guy) must notify seller transfer was made or buyer who 


should bailee make notice to (  BR.  Risk of Loss passed when book entry was 


made, Posner disagrees.  BUT 2-509(2)(b) turns on acknowledgement.  

2. Delivery Terms:  Delivery terms:  do not include price of making delivery:  FAS (free 


alongside), Ex Ship, FOB.  
Problem 47

2-509(1)

FAS (free along side) = 2-319(2) unless otherwise agreed, 2-319(2) SR must place goods…BR must pay 2-322 – risk doesn’t pass to BR until unloaded from ship.  

Problem 46

When does identification occur?  2-501

When fish are caught.  

Identification of 5000 widgets, warehouse has two million widgets, can he substitute the widgets, yes, only agreed on 5000 of fungible goods.  Identification occurs when goods in warehouse are marked.  

Problem 48
SR in Michigan (  BR in Birmingham
lightening strikes, 50 autos after carrier

  \ _ _ _ _ _ _ carrier _ _ _ _ _ _ _/
receives, but before loaded on rail car





Who has risk??

a)  “FOB Detroit” destination contract = FOB + place of shipment.  2-319(1)(a) SR liable to put 


into possession of rail car carrier, doesn’t have to load them.  SR must ship goods and bear 


expense and risk of putting them in possession of carrier (  deliver, but not loaded.  Risk of 


loss of 2-509(1), 2-319(1)(a) delivery terms:



a)  shipment contract shifts upon delivery of carrier.  

b)  destination contract shifts upon delivery to BR.  

b)  “FOB Railroad cars Detroit” destination contract.  2-319(1)(c) seller liable until placed on 


board.  Seller at own expense and risk must load goods on board, if vessel, must name vessel.  
c)
“CIF Birmingham” = cash/insurance/freight, 2-320 put goods into possession of carrier & 


obtain B/L covering transportation & get rec’t & certificate of insurance with payment of loss 


to BR.  BR still liable cuz of insurance contract, seller must buy the insurance though, but 


payable to BR (  ALWAYS shipment contract.  Risk of loss, BR pays lump sum for 


insurance cuz they have risk.   

Burlington MA, SR (  BR, Illinois

Contract = “FOB Burlington” shipped from Burlington, SR bears expense and risk, must get into carrier’s possession “duly delivered” to carrier (  risk shifts.  Once duly delivered to carrier, risk is on BR (BR can sue carrier or get insurance.  

“FOB Chicago” place it’s going, just to that city.  Could say BR’s warehouse, carrier must get them to warehouse.  Risk passes upon delivery to BR, destination contract, SR risk.  

“FOB Buyer’s whse – Chicago” SR give notice 2-503 and get goods to whse and that is the tender.  Notice to enable BR to take delivery.
Risk of Loss (  interlocks
    2-509(1)(a)

                     2-509(1)(b)   
    2-319 (a) FOB

                     2-319 (b)       
Problem 49

FOB Seller’s Production Plant
Shipment contract – risk passes when goods are in carrier’s possession
PP1  (seller) bears risk cuz no identification of goods in contract.

Identification of goods – 2-501 – insurable interest in goods, when there is a nexus between the goods and the contract that’s identification of goods.  

Who has risk by statute of rental cars, who has risk of loss under code ( BR.  

Except in case of finance lease risk of loss stays with leaser (doesn’t pass to lessee) that’s why leaser makes you buy insurance they contract the risk to you

· Cook Specialty v. Schrlock, 1991, MSI, SR  (  BR Schrlock, “FOB MSI WHSE” shipping contract, 2-509(1)(a) & 2-319(a)      \_ _Randy’s_ _/             machine falls off truck and BR sues SR.  BR didn’t buy 



                 enough insurance.  When goods are duly delivered into possession of carrier BR has risk.  “Duly Delivered” 2-509(1)(a) = SR only has to make appropriate arrangements (keep fruit cold, feed livestock and warm), no req’t for seller to buy insurance.  COOK IS OPPOSITE OF RHEINBERG 

· Rheinberg v. Vineyard Wine, 1981, Rheinberg SR (  BR USA South Carolina.  Shipment contract risk passes when goods are put in possession of carrier to BR.  BR sues for price cuz no notice Due Delivery requires there is notice 2-509(1)(a) risk stayed with seller cuz of lack of notice.  2-504 tack together (C) has duty of prompt notification.  
DOCUMENTS OF TITLE
A.  DEFINITIONS 


1.  
Document of Title, 1-201(15) – B/L, dock warrant, rec’t issued by or addressed to 



bailee. Two main kinds (1) B/L and (2) whse rec’t

2.  
B/L, 1-201(6) – carrier must issue rec’t, when goods come into their possession to 



show stuff was loaded.  Carrier = Bailee


3.
Warehouse Rec’t, 1-201(45) – 3 functions (  1)  proof of delivery, 2) contract for 



storage, and 3) document of title.  Ties over to 7-102  - definitions bailer, owner 



(bailee, warehouseman, and issuer = same thing).




OWNER   \                                                          /BR





SR               \                                                       /  

                                BAILOR      \ _ _ _ _ _CARRIER_ _ _ _ _ _ /






                          BAILEE, ISSUER      

                                                       either neg or non-neg (straight b/l)

                                     
                 same 3 functions as whse rec’t, applies to neg or non-neg
·     Non-negotiable warehouse rec’t – Bailer can become issuer of delivery order and that is issued to warehouseman to be delivered to someone






OWNER (  WHM






ISSUE     (   






del. ord. - - non-negotiable - - - (  orders warehouseman to deliver some of 






the order to someone if it were neg (must physically deliver whse rec’t) 






warehouse rec’t warehouseman cannot deliver without actual receipt (instead 






of sending the actual delivery order in non-neg) 
B.  ARTICLE 7:  INTRA-STATE COMMERCE


1.  B/L:  functions as identification, doc of title, and rec’t



i)
non-negotiable:  straight B/L, turns on form of bill



ii)
negotiable:  seller must deliver bill to carrier, carrier must not deliver without bill 





7-403(1) & 7-403(4)







                          Whse/Issuer/Bailee

                                                              /

                                                            /

                                                          /

                                     Owner/Bailer

2.  Warehouse Receipt:  


i)
non-negotiable:  bailer owner becomes issuer (so we end up with two issuers).  





Owner deposits goods, issuer writes out delivery order, BR takes order and makes 





demand for goods to warehouseman 



ii)
negotiable:  warehouseman deliver the paper


3.  Delivery Order 7-102(d):  written order to deliver goods directed to warehouseman, 



carrier, or other person who…issues whse rec’t or b/l.  

· order bills – order language

· b/l – no order language – non-negotiable ( form determines negotiable or non-negotiable.  Negotiating a right to get something from whse.  
·    Proctor Gamble v. Lawrence American Whse., 1965 – P&G sues Field whse for conversion.  Nine million lbs/151 tanks of soy oil – 5 whse rec’ts, Field whse lost nine million lbs of soybean oil.  7-204(1) warehouseman liable for failure to exercise due care (negligence standard). Whseman has burden of explanation for any loss or disappearance of the property bailed.  NY has a higher burden, must figure out what happened.  How to prove conversion (  

i) prove rec’t by bailee

ii) demand on bailee

iii) no redelivery  




   Damages – see page 700 to see how damages are calculated.  If you don’t know 




   conversion date – take highest market value between date bailment commenced and 




   date when bailer rec’d notice that property had been lost.




·    Dunfee v. Blue Rock Storage, 1970 goods destroyed in fire.  7-204 – must use reasonable care.  Dunfee sues under negligence ( jury finds for plaintiff.  Bluerock says contract limitation of liability 60¢/lb and court finds limitation IS enforceable.  What if Dunfee had no knowledge of limit – yes would still be bound even if didn’t read.  Cannot disclaim liability for due care. SEE CODE, important to know how to limit damages. 


(  7-204 whse + 7-309 carrier (i)
duty of due care




(ii)
limit – but must let know can 





increase damages by paying a 





premium.  Limitation does not 





pertain to conversion  

problem 238

Fred 80 bales (  whsmn neg whse rec’t

  |___Harry

tie it back to risk of loss ( who had risk of loss.  Harry does 2-509(2)(a).  Risk moves with the paper if negotiable – whoever has paper has risk.

Fred 80 bales (  whsmn non-neg whse rec’t 

  |d.o.1 = 40, d.o.2 = 40           7-204(1) argument bailee had duty and is liable 

  |___Harry

If 2b applied it would be like Jason’s case.

2-509(2)(c) risk of loss absent breach – REASONABLE TIME.  Risk passes to BR AND

2-503(4)(b) TENDER if no reasonable time…
Problem 239
Who has right to sue and also burden of proof.  

South Bend (
Hamer (  Ned

 7-403(1) & (4)  misdeliveries = conversion

\_ _carrier_ _/


 is carrier liable for tort??

    straight b/l

b)  “FOB Southbend”  shipment contract (cuz agreement term is SR’s city) if accident on road 

     BR has risk of loss (risk of loss transfers when goods put in possession of carrier)
c)  instead of FOB B/L we make it a negot. Bill would that change risk of loss (  yes cuz it 

     would be destination contract and seller has risk.  (leave it Southbend – risk on BR in 

     shipment contract).  

Make it negotiable, does risk change??  Form of B/L doesn’t change risk of loss, rather risk of loss turns on FOB. 

Whse rec’t – neg or non-neg determine when risk passes

Instead of straight b/l, we have an order – must deliver to who has order, if they don’t then it’s conversion.  Risk of loss turns on FOB, misdelivery 7-403.  
Prob 241, p 412   

(2-510 risk remains on SR, 2-509(2)(c), 2-503(4)(b)
Jane - - - 1000- - - - > Pumpkin whse

< - - - issues whse rec’t - - - 

            500 neg

               and

           rec’t for 500 non-neg - - - - - ->neg whse rec’t – risk goes with paper to mom has risk

                                                              /                 \      sells to mom’s pies

                                                            /_ _ carrier_ _\

                                                          (  1700pkns   (          1700 destroyed in neg accident 
              

FOB FT Madison, Shipment k




Level 1 risk, is on BR Peter, but if we




Are going to count stemless as breach, he has right of rejection 2-601



C.  LETTERS OF CREDIT
· always have (1)  expiration date, by which payment should be made and (2) irrevocable. 

· Body of law:  article 5 and UCP (uniform customs of practice, Int’l)



/                     \   international


            /    credit may specifically refer to the UPC, and if so and it contradicts with 



  Article 5, the UPC will control.  Revocable – bad, worthless, Irrevocable – 



  presumption, irrevocable, 2-325



· Stress 5-108 – Issuer’s Rights & Obligations & 5-102 – Definitions

Three sets of obligations – see diagram

1. underlying

2. letter of credit

3. reimbursement
Documents included:  draft (demand) and B/L.  

Bank may want to use another bank to translate.  SR takes to carrier that issues b/l.  Can’t get goods without negotiable b/l.  when C is notified in Germany, C pays bank for goods.  
Risk:  is seller willing to ship solely on basis of promise, not realistic.  Should Go

1. Standby Letters of Credit   
 Certify default/delay, only cash if default or delay.  Instead of surety go to bank get  

 l.c.  Surety = backs up contract 

Issuer
  L.C. (it’s a standby   

  L.C.
         Contractor =                Owner =               Risk
         Applicant                      Beneficiary

        This is where trick is…
                 Opposite purposes, 


i.  letter of credit – 



effecting payment, 



benefits performance that entitles beneficiary to payment.  


ii.  Stand-By Letter of credit 


letter of credit will not be paid or drawn against unless default or delay


applicant’s default/breach entitling beneficiary to payment


2.  Strict Compliance Rule:  5-108(a)  issuer is supposed to pay against document when 



they are presented.  Presentation of documents must strictly comply with letter of 



credit.  Issuer just wants to know if they have correct paperwork.  No further 



investigation.  Independence Principle.  One exception (  Fraud – 5-109
Problem 248







Draft invoice (+ inv number)







Ended up changing invoice #







And referenced wring number.







Bank says doesn’t comply, subst’l 







Compliance is not enough, strict 







compliance is necessary.  

To solve problem, resubmit demand letter with new invoice number and even though it was not correct.  OR

When they sent out shipment could have called and told bank both parties agree on new #

Remedy for seller (Laytek Steel) – Greenbaum is bankrupt – 

2-702 reclamation by seller, claim against buyer reclaim goods from buyer.  

Effect of bank holding on for five days, none, they have 7 days to dishonor (reasonable time to dishonor)
Problem 249

Totally complied and submitted b/l back.  Issuer knows applicant went bankrupt so rejects demand.  Is bank bound to honor??  

We have security of sound payor, bank should not issue unless they know they will be reimbursed cuz they (bank) are bound to honor letter of credit, bank can always get mortgage on property to secure payment.  

If market falls does laytek have to mitigate??  5-111(a) remedies (  not obligated to mitigate, damages are deducted from resale.  

Problem 247




Army concerned with breach




Not req’d to produce docs along with





draft against LC. ( instead – just give 





written notice of breach

no payment unless breach by khaki – if issuer pays it’s cuz there is a breach penalty clause ( must not be punitive and no violation of pub policy and not unconscionable 

Letter of Credit is not to be treated like contract subject to law of contract, governing law is Article 5 and UPC.  

Letter of Credit is not ordinary contract, it is an undertaking  


3.  The Issuer:  Duties & Rights  prob 248

· U.S. Industries v. Second New Haven Bank, 1978 – IMPORTANT CASE – DRAW DIAGRAM p27.  






Standby letter of credit





put draft and certification





in writing.  Issuer only pays





if BR breaches



Sr sent letter, never got paid, but never stated that payment was demanded and not 




rec’d.  Is that strict compliance??  YES, it does comply (judge doesn’t go to 




subst’l comp rule) Bank is in error for not paying.  The invoice was stapled to 




certificate and that constitutes demand for payment, judge doesn’t want to be too 




picky.  Appears to strictly comply, but on the edge.  Billings told Boggs all papers 




seemed to be in order, he would call Boggs if there was a problem.  Billings never 




did this so he is precluded or estopped (from relying on discrepancy they never 




disclosed) cuz he mislead (said it strictly complied when it didn’t) Boggs, the 




beneficiary.  If Billings had said something, Boggs could have cured it either 




strict compliance or estoppel – issuer must pay amount of draft.  




( can often ask over phone, will you waive discrepancy

Problem 244

5-109 FRAUD ( exception to strict compliance

2-403(2) & (3)

Albert ( Antique Clock Store 
clock store sells his clock



|



repairs + sells



    sells to Betty

can Albert replevy his clock??

Clock store = merchant performing 2 different functions 1) sales & 2) repairs.  Does Betty get good title??  YES, It’s an entrustment (bailment) 2-403 entrustor can transfer al rights to BR.  BR ordinary course of business  POTENTIAL ESSAY QUESTIN LETTER OF CREDIT
Let’s say Albert tries to replevy??  Betty prevails 2-312 – antique clock store warrants good title.  Betty could also sue clock store for atty fee, it’s a rightful transfer.  

Clock store can transfer interest you don’t have, bailee, no title but under 2-403 can give more than you have, looks as if clock store has apparent authority 2-312
Problem 250

Draw, p 29 in notes



rule is strict compliance 5-108(2)







ONB paid against foreign document







Can issuer collect from applicant?

5-108(i)(1) right to get reimbursed by applicant ( MUST reimburse or direct action for fraud or forgery against bank

5-108(a) issuer’s right to reimbursement, applicant has to sue beneficiary under warranty 5-110, if  applicant’s presentation is honored – beneficiary warrants to issuer, any other person to whom presentation is made and applicant that there is no fraud or forgery BR is likely to lose $$.  

Shows how valuable a letter of credit really is.
Problem 251
Draw in, p30

Reimbursement to issuer??  Sue lucide tech 5-110(a).  B makes warranty not only to applicant, but to issuer as well.

Can you say we won’t pay??  You should have investigated??  NO, docs on face strictly comply.  

Independence Principle and strict compliance go together.  

Pay for is docs strictly comply and is independent to what goes on with applicant and beneficiary

LNB can sue either beneficiary or applicant.  Can’t sue both and get double reimbursement, sue applicant if beneficiary is solvent.  
· Szteijn v. Henry Schroder Bank, 1941 – still good law – p31 notes



Sr packed trash in boxes, tried to pass off as goods, applicant sues issuer ( 



declaratory judgment (is LC void?) & injunctive relief (try to get issuer enjoined 



from paying 5-109)



(  Exception to Independence Principle FRAUD 5-109: tack with rules of 




civ pro and try to get injunction

Problem 252

What should bank do?? If they don’t pay (bad idea, gives bank bad rep) and docs comply – wrongful dishonor and will be liable.  Get indemnity agreement.

BETTER (  have applicant sue bank to tell them not to pay.  

What is issuer’s maximum liability – amount of $$ they pay out for Letter of Credit.  5-111 no consequential damages for issuer.
What if issuer pays and applicant says not to ( no action against issuer

Issuer should not pay if docs do not strictly comply.
PERFORMANCE OF OBLIGATIONS ON 

PERFORMANCE OF THE CONTRACT

INSTALLMENT CONTRACTS v. SINGLE-DELIVERY 
· Seller’s Obligation, 2-301 is to transfer and deliver

· Buyer’s Obligation, pay in accordance with the contract

A.  INSTALLMENT SALES
1. General Contract Law - Jacob & Youngs v. Kent, 1921 – the “reading pipe” case.  P had k to build house for D.  P only partially complied with the D request to use only reading pipe.  Cordozo held that the construction contract was substantially performed even though the contractor installed different, but similar brand of pipe instead of the reading brand called for in explicit terms in the contract.  As long as the breach is not material, we have substantial compliance and Kent must pay.


( in installment contracts, 2-612(1), subst’l performance is still the law.  SR is 


     entitled to payment even where the tender of the goods fails to conform exactly to 

               the contract as long as it “substantially conforms”.  Installment contracts involve 


     long-term relationship and policy wants to keep relationship together.  Don’t throw 


     out the whole deal cuz of one shipment.

( subst’l impairment to reject load & bigger subst’l impairment to reject whole k

2. Cherwell-Ralli, Inc. v. Rytman Grain Co., 1980, 2-612 & 2-609 – parties had installment contract  Cherwell SR ( BR Rytman but stopped payment cuz truck driver said it was his last load.  Which party was the first to breach??  BR substantially breached cuz of nonpayment, it was also a material breach.  

Problem 52
Ersatz SR (  BR Travis        
all statues face down in box, to be merch. must be 

                (


packed right.  Can’t reject shipment cuz one broke, they






will replace it.  Next shipment, ½ are broken, but they 
were replaced within week, can’t reject.  Third shipment, no statues only bad paintings ( may reject the order.  

2-612 as long as SR has willingness and will cure (no time limit), can’t reject. 1-203 good faith (honest and commercially reas’ble).    
B.  PERFECT TENDER RULE
1.  Perfect Tender Rule, 2-601 – know well 2-601, 2-503, 2-504– akin to strict compliance in article 5.  goods ( perfect tender; service ( subst’l compliance; 
2. Manner & Effect of Rightful Rejection, 2-602 – rejection must be within reasonable time of tender/delivery.  Ineffective UNLESS BR notifies SR.  reject or revoke successfully as long as you hold onto goods you can sell them ( you have security interest in goods in your possession.
3. Written Objection, 2-605 – particularize reasons or else waive; BR remedies 2-711(1) & (3)
4. Moulton v. Lyn-Flex, 1979, Moulton/SR (  BR/LynFlex contracted to make 26 inner sole molds at $600/ea.  Trial judge gives instruction to jury on subst’l performance (if SR got it subst’lly right, they should get paid) and Moulton wins, Lyn-Flex appeals saying that jury instruction on subst’l performance is inapplicable.  Judge should have instructed on Perfect Tender rule.  Judge only looked to common law and restmt, not to article 2.  That would have been ok had it been a construction case.  Point (  error in instruction, should have included something about perfect tender.  2-106(2) ( lyn-flex was trying to cancel.

Problem 53 (opposite of 54)
Swank ( 5 cars ( Stella
Stella returns 2 of the cars 2-105(6) commercial 






Unit; 2-601 perfect tender; if goods/unit fall in 






any respect may reject whole or can reject some.    

Yes, she can reject, but Swank will have opportunity to cure.  Can use UOT and COD 1-205 – whether merchant or not

Limitations on Perfect Tender

1-203 every k included obligation of good faith (subjective) and honesty – (observe reas’ble 
          common law standards – only for merchants)  

1-201(19)  gen’l definitions

2-103(1)(b)  definition for merchant

2-508(1) seller’s right to cure.  (1) is any time before performance.  Where delivery/tender 

               rejected cuz of non-conformity (time for perfect tender had not yet expired) SR may 

               notify BR of intention to cure
Problem 54

a) can cure

b) SR wants to put in another engine or must he replace car??  What constitutes appropriate cure?  Have to negotiate it, no right answer, check case law.  If faith is shaken don’t have to accept same model (  varies from jurisdiction.

C.  CURE
1. Wilson v. Scampoli, 1967 – TV has reddish tinge that won’t go away.  Repairman says must pull out chassis and take it to shop.  BR says no, she want a new TV.  BR sues SR and asks for rescission (  judge finds for BR 1) reject, 2) cancel, and refunds ( Appeals disagrees, before rescission – SR must have right to cure.  Judgment must be sent back down for chance to cure.  Case is consistent with Perfect Tender.  Court balances it out with right to cure 2-508(2) is relevant.  SR thought tender would be acceptable – would have opportunity to adjust TV or make deduction in price.  Right to cure then extends out beyond tender, encourages people to work it out 
      Tender            Reject      SR cure             Re-tender

BR accepts
  latent
       2-503             2-602      2-508

2-606          <
  defect
       2-504                           |            |

                    >


revoc. 
|___________|__________|______|_________________|____________<____________| of 
K               2-601                |            |


        >                          accept. 
                  PTR                


        <                           2-608 
                  tender/SR           




last chance to 




                                          reject
 


reject



                   successful<     revocation       2-711(1) & (3)
Problem 55
Rejection & Revocation = cancellation (don’t use rescission)
SR (  50 lobsters ( BR 

                                          ME \




             \_ _ _ _ _ _ _ _ _ 




              Boston                Des Moines

FOB Portland – Shipment contract ( risk passes when goods are given to carrier 2-319 & 2-504 shipment by SR.  Maine never gave notice to Des Moines 20 were defective.  

2-601 PTR

2-504 failure to notice not grounds for rejection UNLESS failure to notice contributes to loss or damage.  

What if they wanted to reject 20 and keep 30. Yes, they can, each lobster is a “commercial unit” 2-601 & 2-105

How quickly must they act (  reas’ble amount of time 

                                               2-601 procedure & 2-602 substance

What technical steps must Midwestern give ( notice

Must Midwest ship lobsters back if Maine offers to pay ( 2-602, 2-603 merchant BR must ship goods back if seller promises to pay

Midwest must give reasons for rejection – can’t use reasons that they don’t give

Midwestern must hold with reasonable care 2-602
2. Ramirez v. Autosport, 1982 Ramirez bought a camper from D. with cash and trade-in.  P. rejected camper cuz the seats had been rained on 2-602, rejection, autosport has right to cure – they never actually cured.  Rejection + no cure = they want cancellation.  Also want refund of trade-in, but D already sold, court gives them $$.  

· 2-602 procedural part must give notice and particularize defects.  Autosport never did rightly cure.  Ramirez  cancelled 2-106(4), 2-711(1) right of refund.  Is there a right to cure outside 2-508.  

· What constitutes acceptance – 2-606: 

1. acceptance occurs when BR:

a) goods conform or BR makes positive act OR

b) fails to make effective rejection – fail to act OR

c) act inconsistent with SR relationship (i.e. buy tomatoes and made the catsup out of it)

2. acceptance of a part of any commercial unit or acceptance of entire unit 2-105(6): can’t accept part of the car, must accept all or reject all, commercial unit is different than whole of tender.

3. Multiple Sources to Right of Cure
· 2-508 – two gateways ( 1-205 COD part of K unless specifically negated.  UOT too.

· Installment K – 2-612 (2) & (3) BR can reject installment that affects subst’l value and cannot be cured.  2-106(4), 2-208 COP agreement

· Mod and Limit of Remedy - 2-719(1) allows contractual right to remedies.  Limited right to replace.  Contract was expanded.  BR has right beyond statute.  

                             BR                     SR

· Plateq Corp. v. Machlett, 1983, p231, 2-709 action for price – issue whether BR accepted gods before it tried to cancel contract for sale.  Def (BR) accepted goods 2-606(1) why is there acceptance ( (1) BR agent sees tanks, notices deficiencies, but says we’ll send a truck to pick up ( reasonable opportunity to inspect and signified 2-606(1)(a) & (2) 2-606(1)(b) said they would send truck, instead sent cancellation letter, but didn’t cancel correctly. Signified acceptance, didn’t correctly reject ( acceptance and must pay. Even though SR never made tender, court still says there was acceptance. If there was a breach, may be able to revoke acceptance if material or substantial impairment of value to BR (similar to installment contract). 
Problem 56

Eppius SR ( HORSE (  BR Sinon                   

can’t send back, part of commercial

    |





unit, can either accept or reject unit 

warranty




as whole

2-313

model – if goes to basis of bargain is part of warranty

2-606(1)(a) – (c) we do have acceptance – can we now reject (after he painted) – NO

acceptance precludes rejection.

What if non conforming? YES, can revoke acceptance but must prove substantial or material non-conformity.

Effect of Acceptance 2-607
(1) BR must pay at K rate for goods accepted






(2) acceptance precludes rejection






(3) tender has been accepted – give notice or be barred






(4) burden shifts once 2-606 (acceptance) BR must prove breach. If 






      pre-acceptance, burden is on SR to prove conformity. After 






      acceptance burden on BR to prove non-conformity

it’s not rejecting/revoking goods, it’s revoking tender or offer.
|K       Tender        Reject?             Acceptance|
|              |                  |              |                       |


D.  REVOCATION OF ACCEPTANCE

2-608 Revocation of Acceptance  in Whole or Part: parallel to rejection but later in time. 


Must first accept. (1) may revoke a lot or unit whose non-conformity substantially impairs 


its value (a) (b) (2) procedure. 

1. Rester v. Morrow, 1986 – Amer Motor DEF ( Morrow (then Martin bought dealership) DEF ( Rester PLAINT bought car with lots of problems wants to revoke acceptance 2-608 after 11k miles. Trial judge directed verdict for DEF cuz evidence didn’t meet burden of proof which was substantial impairment i.e. can’t drive it at all. Supreme Court REVERSED judge’s directed verdict uses totality of the circumstances p. 244 fleshes out meaning of standard, look at aggregate non-conformity as a whole, look at BR particular circumstances. Similar to idea of material breach. Is Rester entitled to revoke? At 11k miles, is it too late NO. can Rester keep car and revoke? If you reject and pay for car. You can sell car 2-711(3) keep in your possession claiming security interest in car. 


(  what about an allowance for making use of car? YES, not in UCC yet, 




just a proposal.



(  after revoking acceptance, can BR still drive it? 2-606(1)(c) contrary to 




SR ownership – it’s like re-accepting it

2. Fortin v. Ox-Bow Marina, 1990 – OxBow SR ( BOAT ( BR Fortin – tender acceptance, 2-605 lots of problems. BR revokes acceptance 2-608 is entitled to a refund and sales tax as incidentals 2-715 and consequential interest on loan 2-715. Two issues under 2-608: 

· Substantive: does record show enough non-conformity under the circumstances, look at whole picture
· Procedural:  did Fortin’s give notice in timely manner? In the circumstances  (jul-oct 4 mos) it is reasonable lengthens revocation period. When BR allows SR to try and cure that lengthens time for revocation

Problem 57, p 248
Can’t revoke – not a subst’l impairment (fender and paint washed off)
Engine quit and trunk broke – close to subst’l impairment, look to totality of circumstances

May use demand for assurance 2-609 can she get cost of rental while looks for new car – NO but Monserud says it is arguably, maybe under consequential.
Problem 58

SR( CAR ( BR                 2-608 Substantial Impairment





But agreement in K seller can repair or replace parts. K also said 






this is the only remedy available.

2-719 allows parties to K for limited remedies, but if limited fails its essential purpose BR has any remedy available under code.

Two Part Test Failed Essential Purpose:

Problem 59

SR ( COMPUTER ( BR           

2-608

SR sends a 745 instead of a 740. Is the 745 conforming – NO, even if it’s to the advantage of Arthur, it’s not in conformity with contract. Arthur wants to revoke acceptance, can he claim substantial impairment (subjective element – BR’s circumstances – cross ref p246 Subjective language – “to him” language unique special circumstances of BR Objectively – would a reasonable person in those circumstances make a rejection?

Problem 60 ( important question
MFR ( Filmore ( Car ( Zack                          2-608 revocation of acc., 2-711 BR remedies

No privity, can Zack reject and get $$ back from dealer since MFR not in privity, cannot revoke acceptance with non privity SR. Revocation of acceptance is not a remedy here. Must inspect goods before accepting
Minority: S.D. if mfr in breach 2-608 would apply BR should not have to suffer cuz of SR insolvency. Can revoke without privity. 

Problem 62

2A-407  Irrevocable Promises – finance leases

2A-516  Effect of Acceptance 

2A-515  Acceptance of Goods

2A-517  Revocation of Acceptance

2A-509  Risk of Loss – No Breach

MFR (supplier) - - - - -  Octopus National Bank (leasor)

                        \           |

   finance lease    \         |

                            \       |  



            \     |Ambiance Hotel
rejects cuz they are the wrong color, 






2A-509 – can reject goods if they fail in any respect, perfect tender rule. 
Hell or High Water Clause doesn’t kick in until acceptance, can hotel revoke acceptance 2A-516 Effect of acceptance and 2A-517 Revocation of Acceptance Bled Together. Does leasee have to pay, 2A-407(1) promise to pay doesn’t become irrevocable until you accepted. DRALEAU and COLONIAL PACIFIC cases
Party most likely to breach is supplier, leasee relies on supplier’s promise, cannot revoke against leasor UNLESS some breach of lease contract. Will almost never be able to revoke in finance lease cuz they are not the party in breach. 

Proctor Gamble and Dunfee cases ( Whose never had risk, only 2 sitch where whse liable, Torts = Conversion (proctor Gamble) and Negligence (Dunfee). Not a risk of loss question, they are torts, if BR has risk BR sues, if SR has risk SR sues.

2-709 Action for price, Jason’s Food case. Carrier never has risk, but can be liable for conversion or negligence. Goods destroyed in whse, whoever has risk must pay, BR or SR
If destroyed by fire en route with carrier, risk remains with SR and SR would try to recover from carrier

 
E.  RISK OF LOSS: BREACH


Contractor ( Owner   construction K is where common law pertains


minor breach, owner not discharged – performance has been substantial, may still 


have right to damages (Jacob’s Case). Material Breach:
1. discharge - owner’s job is discharged

2. aggrieved party right to damages. 

All blended together 2-601 BR rights improper delivery ( 2-608 revocation of acceptance ( 2-106(4) ( 2-700. When does Art 2 or Common Law apply?
1. Jakoski v. Carole Chevrolet, 1981, SR ( car ( BR Jakoski, never gave acceptance cuz delivered without polymer coat. Car in SR possession and gets stolen. Jakoski had already paid and now wants $$ or car. Carrier took possession of car, 2-510(1) SR bears risk of loss, r of l remains on SR until cured and retendered to BR cuz of Perfect Tender Rule Jakoski had a right to reject cuz of lack of perfect tender. Allocation of risk by fault. 

Back to problem 241 on p 712 – K to sell 700 pumpkins, “FOB Ft Madison” she lives in Ft Madison, Shipment contract, she shipped them with stems and they were supposed to be stemless, not a perfect tender, risk stays with SR cuz BR had right to reject due to lack of perfect tender
POST FORMATION EXCUSES FOR NON-PERFORMANCE

A.  IMPOSSIBILITY 2-613: the thing itself for which the contract is based no longer exists, 


before risk passes without fault of either party. If loss is total, contract is avoided 


(impossibility doctrine of contract law). BR cannot sue for breach.  
B.  IMPRACTIBILITY 2-615: common law, commercial impractibility has been codified. 

1.  What must the complaining party prove?? Mishara v. Transit-Mixed:


i.
the occurrence of an event which might not have occurred i.e. a contingency.



ii.
that the non-occurrence was a basic assumption of the parties at the time of 




formation



iii.
that the occurrence rendered performance impractible from an economic 




standpoint.



iv.
that the complaining party did not bear the risk of the occurrence, that can be 




sustained in #2

2.  Mishara v. Transit-Mixed Concrete, 1974 – Transit-Mix ( Mishara ( owner no 
deliveries cuz transit didn’t want to cross picket lines, Mishara found cover and seeks compensation, difference between higher cover price – contract price = damages. Mishara appeals, wanted certain instructions, transit was req’d to comply regardless of picket lines, thus jurors could consider whether they could use picket lines as an excuse. Appeals – trial judge correctly refused the instructions. Strike can be or cannot be an excuse for non-performance, it’s case-by-case, question of fact for jury. 2-615 commercial impractibility ( wasn’t physically impossible, but it was impractical. Most important excuse.
3. Louisiana Power & Light v. Allegheny, Right to Adequate Assurance: SR Allegheny refuses to come up with assurance for BR, Louisiana Power and Light 2-609, refusal to give positive assurance is itself repudiation, “cover” paid more than ½ million extra, BR wants cover 2-712 and all other expenses. Allegheny says commercial impractibility, mutual mistake, unconscionable, and alleged bad faith. Focus on commercial impractibility: increase in price, non-increase assumption which contract was made, and motion for summary judgment does comm. Impract apply to these facts??  NO: not commercially impractible as a matter of law. Loss of profit is NOT enough, if it would put company close to bankruptcy close to bankruptcy it will look closer. Contract excuse based on clause, Force Majure – contract who has risk when it’s beyond either party’s control supplements 2-615.
C.  FRUSTRATION OF PURPOSE 1-103: common-law contracts, cancelled coronation cuz 


king had a cold. 
1. What must complaining party prove: Chase v. Paonessa, event was protest and deletion of barriers, non-deletion was basic assumption, purpose of barriers is thwarted we don’t need the barriers.

i. occurrence of an event which might not have occurred – i.e. a contingency

ii. that the non-occurrence was a basic assumption of the parties at the time of formation.

iii. That the occurrence thwarted or frustrated the purpose or objective of the complaining party upon entering into the contract. Often, the other party’s performance has no value because of the intervening event

iv. That the complaining party did not bear the risk of the occurrence, this can be subsumed in #2.

*****only difference between impossibility and impractibility, except that the performance by complaining party must be physically impossible, not merely economically impractible. 
2. Chase v. Paonessa Company, 1991 good example of frus of purpose like the king’s coronation. Chase (mfg barriers) (Paonesssa (contractor) ( Highway Dept. sent letter saying no more barriers. Paonessa said will pay for any barriers already produced, Chase wants to be compensated for the rest of the medians, “loss profits claim” Contractor excuses – doctrine of impossibility – NOPE, doctrine of frustration – yes, excuses Paonessa – Chase appeals and decision is affirmed but says not physically impossible
problem 64
SR timepieces ( sundial ( BR Virgil
earthquake damaged all but three sundials






Can SR escape damage??

Can’t use 2-615 – impractibility, cuz three left to sell, Virgil can pick from the three that he has. 
What if they picked a dial and had a tag on it? Identification of contract, only sundial destroyed was Virgil’s. Can seller escape 2-613 Impossibility?? NO, cannot use 2-613 to get out of contract cuz the other 3 sundials were exactly the same. Fungible and SR can make substitution.

Problem 66, p 261

Post contract formation price rises 4cents a lb. 2-615 we don’t have to deliver ( what result? Pretty good argument cuz embargo was unforeseeable, increase was not enough to excuse seller, wouldn’t make it on price increase alone. 
2-615(B) partial excuse – must meet people’s needs as best they can, an occurrence from  money affect only part of SR’s capacity to perform, MUST allocate production and delivery. 
Problem 63, p 255
London SR ( BR New Jersey
consider 3 separate contracts

       \_ _ _ _ _ _ _ _ _/

sphinx, gargoyle, centaur

            FAS Titanic


shipment contract, SR must get goods 






FAS on dock, carrier issues B/L based on

Sphinx: ship sinks with Sphinx, 
rec’t

Who has risk of loss??  SR cuz Br would have had right to reject cuz sphinx was a phony risk remained with SR ( reversal of rule     2-510(1)

Gargoyle: 2-510(2), cannot stand sea water, 2-614 Substitute Performance SR right to change procedures, it gets there, BR makes acceptance, but finds out it’s phony, 2-608 revocation of acceptance, then 2-701 BR wants $$ back, Who has risk – see 2-510 where BR rightfully revoke acceptance may treat risk of loss as if it rested in SR whole time, can shift back risk to SR to extent have insurance coverage, BR bears risk. 
Centaur: 2-510(3) repudiation, never shipped, for no reason, BR in breach, museum in London destroyed, so was centaur, 2-510(3) effect of breach on risk of loss. BR has no liability as long as SR has insurance. 
LIQUDATED DAMAGES, RESTITUTION, & SPECIFIC PERFORMANCE

 A.  RECLAMATION : reclaiming goods back

1.    2-702(2) + (3)
credit SR (SR remedy)


2.    2-507(2)  cmt 3       cash SR (Effect of SR tender)


3.    2-702(2)
SR remedy   SR ( machine ( BR on credit





                    SR ( delivers ( machine finds out BR 





                    insolvent and SR can’t collect, wants machine 





                    back, Mechanism to reclaim when BR insolvent.

BR rec’v goods while insolvent, SR may reclaimed goods within 10 days of rec’t make demand (in writing) have right to  replevin, but cannot breach judicial peace. 2-511 check = cash, CR 2-507 if cash deal and payment not forthcoming, check bounces, SR has right to get goods back. 
B.  LIQUIDATED DAMAGES

1. contract law – subset agreed damages in even of breach, not out to penalize, only to compensate. Liquidated Damage clause implemented in contract – Two part test: (1) would damages be difficult to ascertain and (2) is the estimate reasonable in light of actual or anticipated losses, judicial decision Reasonable at either time it’s enforceable. Same as Article 2, 2-718 liquidated or limited damages. 


2.  Liquidated or Limited Damages, 2-718(1) (see rstmt §356 same as 2-718, good 



examples for interpreting 2-718) how do you test out whether or not it’s valid liquidation, question of law either 2-718(1) or §356 ( ask (1) are damages difficult to prove, must be yes (2) is the estimate in clause reasonable in light of actual (performance T2) or anticipated loss (formation T1), if reasonable at either point, judge says clause survives. 2-207 Acceptance, adding liquidated damages clause – is it part of contract, if yes, give analysis under 2-718.
· In Lake River, Posner said at any stage what would be expected damages, liquidated damages always over shot expectancy, therefore it’s a penalty and can’t withstand judicial scrutiny.

C.  CONTRACT IDEAS: 

1.   §344 restmt 2nd of contracts: 
(a) expectation: being put in the same position as he would have been had the contract been performed,
(b) Reliance interest: reimbursed for loss caused by reliance on the contract by being put in as good a position as he would have been I had the contract not been made, or 
(c) His restitution interest, which is his interest in having restored to him any benefit that he has conferred on the other party. 

Example: contract 50% done, total cost would have been 80k. 

EXPECTATION: spent 40, expected 20, loss expectancy = 60k. 

RELIANCE: amount expended is 40k out of pocket, 
RESTITUTION: any benefit conferred on the other party or value of improvement to land. 
UCC remedies to be liberally administered, 1-106 intended to protect expectancy interest.

Book $24, SR breaches after BR paid $12, expectation = $18 ($30 book for $24, 12+6 buy book for $30, reliance $12 out of pocket expenses 


2. Restitution, 2-718(2), 2-718(3), contract law – Britain v. Turner, worker worked 

for a year for room and board and left after seven mos, worker breaches, farmer wanted to say material breach and he is excused from paying, But worker still deserves something even though in breach has right of payment for value of services ( quasi-contract or restitution, can get reasonable value of services minus damages. §374(1) + 2-718(2) + (3) allows for restitution for party in breach

problem 67

$100 month, 20 mos and bear worth $300 total price $1340

amount by which $1800 exceeds 20% or $500

get back ( total payments, 20% or $500, whichever is smaller, statutory liquidated damages. 

Non-breaching party gets back total they paid, less 20% or $500
D.  SELLER’S REMEDY: 2-703, comment 1, 2-703 through 2-710 are the range of remedies to 

meet objectives of 1-106(1)remedies are cumulative to try and give aggrieved party expectancy. Focus on breach of buyer, BR breach triggers SR remedy – where do they happen to give SR remedy:
i. BR wrongfully rejects (perfect tender)

ii. wrongful revocation

iii. on or before delivery

iv. fails to make payment

                   / tender  
 
|__\________|__________|________|fails to make pmt 
on/b4          /   wrongful        wrongful
delivery       \    rejection        revocation
· 2-703, Seller Remedy
· 2-704, Seller right to salvage

· 2-706, Seller resale including contract for resale

· 2-707, Person in position of Seller

· 2-708, Seller damages for non-acceptance or repudiation & 1-106(1) expectation
· 2-709, Action for the Price, 

1. Action for the Price, 2-709, whse price in Jason’s food case, Pure expectation, use in only 3 instances. Trap: if SR makes perfect tender and BR shamelessly and wrongfully rejects using 2-602 (manner and effect of rightful rejection), is SR entitled to price. Only 3 times Seller can recover price:

a. BR fails to pay price, when it’s due ( goods accepted 2-606, 2-607 once accepted, must pay price

b. Goods lost or damages and risk has passed 2-509 risk of loss no breach + 2-319 FOB

c. Goods cannot resell, 2-201(3)(a) specially mfct’d can’t be resold, can get whole price, SR must keep it in case BR wants it
Problem 68
Dilatant accepts sports car but then revokes acceptance cuz car clashes with garage – does not meet std of subst’l impairment. Dilatant parks car on another street and refuses to make payments, car gets stolen. 

SR can get price

1. risk passed to BR on delivery 2-509(3) risk has passes

2. goods were accepted, perfect tender, no basis on which to revoke. 

Assume perfect tender, risk passed and notice of rejection 2-602 ( can SR get the price – NO must have goods accepted, loss (here it was not lost) or destruction.

2-706(1) SR agrees to sell 1000 bushels BR pays $1 bushel, BR breaches SR resells to BR 2, price goes down a little, best he can do 90¢ (damages 10¢ bushel * 1000 = $100

may have incidentals 2-710

2-706 & 2-708 a choice by which seller can gain lost expectation interest. 2-706 or 2-708(1) can’t do both cuz would overshoot expectancy, SR must choose one.

2-706 RESALE Formula:  Contract Price – Resale = Damages   Expectancy goal, remedies should line up to hit loss of expectancy, just think – lost expectancy.  Requirements for successful resale: (1)good faith, and (2)commercially reasonable, and (3) give notice

2-708(1) SR DAMAGS FOR NON-ACCEPTANCE or REPUD Formula:  Contract – MKT price = Damages must prove a market, a ready and willing buyer. 20¢ bushel * 1000 = $200. Must also figure out tender date.
Problem 69

Unaccepted Goods

Lannie\

Austin  \          80 fixtures for $1500

             \




repudiation on 3/5

               \     Signs, Inc. San Antonio  

she finds 80 fixtures, marls them “signs, inc” – identification of contract, she may do that when the other party repudiates 2-704(a) SR right to Salvage. Posts notice by cash register “best offer” Another BR comes along buys them for $1000 ( not valid resale cuz no notice to BR can’t use 2-706 for damages.  2-708(1) SR damages for repud.  1500 contract price




                                           –   900  tender price time + place of tender




                                               600 damages, would have been 700 if destination contract. Tender was in Austin when goods put in possession of carrier in shipment contract.  $600 is more than expectancy, resale $1000 damages $600  $100 more. Stay within expectancy, notification is like giving BR a second chance.
Problem 70

Fun SR( pool for $2000 ( BR Esther 
 BR breaches
       SR( $2000 BR 2

 SR made resale





 Contract price





-Sale price_____        





       0 no damages, but it’s a Lost Volume Seller – capacity to MFR unlimited quantity and could have sold 2 units instead of 1. 

800 materials cost

400 labor

1200 total        cost of getting unit to Esther 2000 – 1200 = 800 net cost

2. Seller’s Remedy on Unaccepted Goods, Teradyne v. Teledyne, 1982 BR breaches, SR 
is party aggrieved and resells it for $98,400. SR is lost volume seller. SR (Transistor( BR $97,416 (after discount). Page 281 – Costs subtracted from contract price 98,416 – 22,638 = 74,778. Trial judge failed to deduct variable costs, appeals said it should have been deducted. Jerico formula, K price – Ascertainable Costs SAVED as result of breach ( here cuz didn’t have to fabricate that unit) = Damages. Fixed costs = cost would have had anyway, same without regard to units made ( lights, rent, utilities. Variable costs labor, materials will vary depending on # units made
· 2-708(2) Expectancy
2-718(3) Restitution

SR ( boat ( BR breach, 4k down, $674 cost to SR to insure boat and longer storage. BR wants $4k back, SR says no Lost Volume Seller, make 2k on each boat, buys them for 12, sells 4k. 2-708(2) Lost Profit Overhead, ISSUE: How much $$ should you give back to BR? $2000 = lost profit 2000-674 = 1326 lost profit to protect expectancy 2-708(2) for SR and restitution 2-718(3)  for BR
· breach on one side, discretion on the other side choice to come forward or not – fair to give aggrieved party profit would have made. Can use 1-106(1) or tack 2-704(2) breaches before finishing and 2-708(2) 

3. Specific Performance, 2-716(1) same theory as 1-106(1) req’t for proper cover. Specific 


performance when goods are unique or other proper circumstances i.e. cover would be 


unduly inconvenient or costly.  See Lander case at 180 and Plateq 

2-708(2)




1-106(1)




SR Damages for non-accept
SR ( computer $20k ( BR
50% done, 9k left to finish







What to give SR to put in position had 







Deal gone through?

2-708(2)

contract price
20k

cost


18k__
profit


  2k

Salvage Sale 9000

                  _5000_

      4000  damages to get back even deal gone through, total +2000 = 6000

If SR completes fabrication – what can SR get 15-20k? 2-704(2) SR Right to Salvage, either complete or scrap, MUST DO WHAT IS REASONABLE ( finish it and sell it
Problem 76 & 77

2-712 + 2-713 

SR ( 1000 beans ( BR
SR breaches, BR covers, 10¢ = $100

Req’t cover: good faith, reasonable time, reasonable substitute

2-713 BR remedy for Non-Delivery or Repudiation

MKT – K

Analysis to cover BR or resale SR   

2-708(1) is analogous to 2-713

Problem 76, p 292

2-712 cover        MFR ( Blocklong ( BR  
spend $500 to put down foundation





anticipatory repudiation by SR, BR went




to buy Behemoth for $15k but this one 





doesn’t need foundation. 

Is cover req’t met??

Good faith ok




Reasonable time ok




Reasonable substitute nope, not here, questionable

Cover   15,000

K price   8,000_
               7,000

               __500 cost saved

               6,500 Damages for BR. Judge may want to make an adjustment to prevent windfall. If don’t use 712 ( use 2-713 

Problem 77

(wine classy ( SBA
shipment contract = FOB, BR responsible, cover $750, no damages
   $750           ( $1k      cover price – k price = 0, by breaching and cover saved $100

which price 2-713 mkt price determined by place of tender, unless rejection ( place of arrival

What are damages

$50     
$900 mkt price


$750 k price


150


100 cost saved, shipping


$50 Damages, 2-713(2) BR Damages for Breach SEE TONGISH for which one 2-




   713 or 1-106
E.  BUYER’S REMEDY
1. Resolving Tension between 1-106(1) Expectancy gen’ly stmt of expectancy and 2-713 mkt contract price which is more specific


a.  Tongish v. Thomas, 1992, coop stood to make $450 profit. SR, a farmer, 
breaches cuz the market went up ad he could double his $$, he said he would pay breach. Coop sues farmer, 2-713 Buyer’s Damages for Non-Delivery or Repudiation, more $4000, 1-106(1) lost expectancy $400 Which controls?? 2-713 trumps 1-106(1) the specific controls over the general, 1-106(1) does not lead to the right result. But 2-713 creates a windfall gives damages of 10 times as much as expected profit. Seems like court didn’t like what Farmer SR did, seems like a punitive policy. Repudiating ( (1) destroy or disable good, (2) act of repudiation, (3) 2-609 failure to give reasonable assurance. 

· 2-610 can wait reasonable time and 2-611 doctrine of retraction, 





can retract anticipatory repudiation
SR ( 1000 lbs of beef ( Army                             formation         7/10              performance

 



|_________|__________|





4/8     SR ant. rep.        10/8 price keeps 









going up until 









contract date

anticipatory repudiation ( no retraction, measure of damages, is difference between market time and time BR learned of breach? When did BR learn of breach?   A reasonable time after breach, notice of repudiation, when would reasonably know there was no retraction.

 Cover 2-712 + BR damages for non-delivery 2-713 run parallel 

Analysis 2-706 resale

2-708(1)

             2-712 


2-713

don’t have to cover, don’t have to resell, up to them. 

Warranty tort based, personal injury = consequential

Contract based, baystate, lost profit, loss of use are also consequentials too


2.  Incidental & Consequential 2-715: 1a = contract claims and 2b are property and 


     personal injury, only need proximate cause. 


a    2-715(1) Incidental: expenses reasonably incurred from… basically out 




of pocket expenses you would want back



b.   2-715(2) Consequential: limitations ( causation, forseeability, 




mitigation, reasonable certainty, and policy

· contract law Hadley v. Baxendale, MFR SR ( shaft ( BR, can have lost profit, needs to be foreseeable, causation, mitigation, proof to reasonable certainty, no policy against those damages. 

3.  Direct Losses, 2-714(2) cross ref with 2-606 keep painting (non-conforming), 
still entitled to expectancy, give notice, measure for damages for breach 1 million – 500k = 500k. The formula is value would have had – value actually worth = damages this is the value differential

4.  Statutory Right to Deduct Damages, 2-717
Problem 73

Both economic and personal injury loss, use tort case if you have to categorize. Hybrid, 2-714 BR damages for breach in regard to accepted goods and 2-715 BR incidental and consequential damages.
World famous pianist goes deaf from electric piano, combine 2-714 & 2-715, what is the direct loss and how do you compute it? 

Cost of piano – no value after chopping it up, do value comparison under 2-714

Piano experts - $500 incidental, examining and caring for piano

Dr’s fees – consequential

Ax – was it caused by breach – no

Lost income, hybrid, consequential, like lost profit

Only problem might be proximate cause

Problem 74

Bought yo-yo string, told clerk, put it on my bill, it broke and she wants 50k. 

2-717, statutory right to deduct damages, 2-717, can deduct $1.50 for the string. She could make partial payment and be discharged of debt, what type of claim ( contract based claim, store might argue forseeability. 

Limitation ( causation, no guarantee she is going to win, speculative and conjectural

No atty fees, code doesn’t allow it, but Yamaha v. Jacobs got atty fees, it was under 93A in Mass. for economic loss. 
STATUTE OF LIMITATIONS
2-725:  insurer pays breach and then insurance co sues manufacturer breach of warranty, 2-313, 2-314, 2-315.  

Question to ask under 2-725 is ( Did warranty extend to future performance? Did express warranty extend to future performance yes, implied no, See holding – understand why express war extended to future performance and implied did not. 

Jandreau v. Sheesley, 1982 READ supplement p. 111. How did fed’l get out of law suit? 2-725 can shorten statute of limitation via contract to 1 year and reduction of statute does not need to be conspicuous

How did Sheesley get dismissed ( not in contractual privity 
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