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           Professor Dorsaneo

Texas Civil Procedure: Trial and Appellate Practice

I.  Pretrial Preparation and Motion Practice

A. Scheduling the Trial

1. TRCP 3a, 245, 165a, 246, 247-249

2. Parties must be afforded 45 days notice of the initial trial setting, and if the case is continued, reasonable notice of the subsequent trial settings.  Failure to give notice is cause for setting aside the judgment against non-notified and granting the party a new trial.
3. It is essential to check with the applicable local rules when attempting to secure a trial setting.
4. A P’s failure to act with diligence in setting a case for trial may result in its dismissal for want of prosecution.
5. Once trial is set, there is a docket call to obtain from counsel accurate information as to whether or not each party is, in fact, ready for trial.  Generally, failure to announce ready or not ready will result in forfeit of trial date, but for P, the failure to announce not ready may result in dismissal of the action.
6. A case is contested if an answer has been filed.
7. Non-resident attorneys get notice from the clerk.  If notice is not given, the judgment does not count or a continuance is granted if no notice is discovered before judgment.
8. A failure to appear may reinstate a case dismissed for want of prosecution if the failure was not intentional or without adequate justification.  Even though the rule book does not authorize it any longer, there is an inherent power to dismiss for want of prosecution (unless 165a(1) or (2)).  To reinstate a case, file a MOTION TO REINSTATE pursuant to TRCP 306(a) or within 30 days of the dismissal order being signed (state the grounds and verify the contents of the motion).
9. Allowing notice through imputed knowledge of the local rules contradicts 165a and 245.
10. TRCP 8: The attorney in charge is supposed to get notice (the first name listed = attorney in charge).
11. A dismissal for want of prosecution after notice requires notice of intent to dismiss under both 165a and the court’s inherent power.  Need due process notice (individual or published) or constructive notice under the local rules of a particular county.  If one does not get such notice, look to reinstatement (if more than 90 days since dismissal, need a bill of review)/abuse of discretion standard in denying…

12. CONTINUANCES: TRCP 251, 252, 253, 247, 21, 21a, 10, 176
· A motion for a continuance (here because of absence of counsel) must notify the opposing counsel and be supported by affidavit, a state a specific cause.

· Sufficient cause includes absence of counsel, missing witnesses, attendance on legislature, change of venue by consent, absence of party, etc.

· Unless an unforeseeable event arises, a motion for continuance should be filed before an announcement of ready.

· Withdrawal of Counsel:  Movant must show that the failure to be represented at trial was not due to their fault or negligence.  The presumption of denial if no affidavit is eliminated for lay movants.

· Want of Testimony (Missing Witness):  When a witness is outside of subpoena range, the standard of due diligence requires that counsel take the witness’s deposition.  To show abuse of discretion in denying motion for continuance based on want of prosecution, need affidavit showing MATERIALITY of witness (elements listed in TRCP 252).

B. Obtaining a Trial by Jury

1. There is a right to a jury in a trial of all causes.  Causes are any legal processes instituted by a party to obtain his demand or by which he seeks his right.  The following are not causes: election contests, habeas corpus proceedings for minor children, suit for removal of a sheriff, etc.

2. U.S. Constitution 7th Amendment does not apply to the states.

3. In most jurisdictions there is no right to a trial by jury in “equity” cases, but Texas does allow it so long as it involves a question of fact and not the “expediency, necessity or propriety of equitable relief.”

4. In Texas, divorce cases may also be before a jury.  Usually decide the grounds for the divorce and the judge determines how property will be divided.

5. TRCP 216-220: Jury Fee, Demand (in writing within reasonable time but not less than 30 days in advance of trial date), and Waiver

· If a party does not demand a jury trial and pay the jury fee required by 216, the party waives the right to a jury trial by doing nothing to enforce it, although he or she may be involved in a jury trial if it is demanded by another party.

· If satisfy the 30 day rule, there is a presumption that demand was made within a reasonable time, but the presumption is rebuttable if it would disrupt the court’s docket or impede the trial court’s business.

· May also waive if party does not appear at trial (even if timely demand and fees given).

C. Motion in Limine and Other Motions on the Eve of Trial

1. Preliminary ruling concerning the admissibility of particular matters.

2. It is not a final ruling on the evidence and formal objections and responses need to be made at trial

3. TRE 103, TRAP 33
4. If the motion is denied, you CANNOT make the complaint on appeal.  If the motion is granted, one must take appropriate steps to preserve the complaint.

5. To preserve the motion, the offeror of the evidence that was deemed inadmissible must reoffer it (in the absence of the jury before the charge is read).  103(b). 

II.  Jury Selection

A. Selection of Jury Panel – See generally TGC Chapter 62
1. Jury Wheel System TRCP 223: One shuffle and drawing by the trial judge in each case.

2. Mechanical or Electronic System

3. Summoning Jurors

4. Empaneling the Jury

· A person who is notified to appear for jury service may establish an exemption from the service by filing a signed statement of the ground of his or her exemption.

· QUALIFICATIONS: 
· 18 years or older

· citizen of the state and of the county in which he is to serve

· qualified to vote in such county

· sound mind and good moral character

· not have been convicted of a felony, nor be under indictment or other legal accusation for misdemeanor or felony theft or any felony

· not have served as a juror for six or more days during the preceding six months in a district court, or during the preceding three months in a county court, unless the county is so sparsely populated as to make the requirement seriously inconvenient to enforce

· be able to read and write, unless the requisite number of jurors able to read and write cannot be found in the county, in which case the judge may dispense with the requirement.  Moreover, the requirement will be waived when the fact of a juror’s illiteracy is not ascertained during voir dire or if no challenge for cause is properly asserted.

5. Exemptions

· A qualified juror may nevertheless be exempt from jury service under the provisions of a statute.  PAGE 15 SUPPLEMENT
TGC 62.106

· over 70

· must leave child under 10 without adequate supervision

· is a student of a public or private secondary school

· is a person enrolled and in actual attendance at an institution of higher education

· is an officer or an employee of the Senate, House, etc.

· caretaker of invalid, ETC.

B. Void Dire Examination

1.  TRCP 226, 226a, 230

2. A juror cannot be asked a question which may show he has been convicted of an offense which disqualifies him, or has been accused of theft or any felony. (230).  But he can be disqualified for cause if he is asked.

3. Voir dire examinations are conducted by lawyers as a matter of right.  They have a reasonable time not set by the court in which to conduct the examination.  They are permitted to tell the jurors about the case so as to examine them to make challenges for cause or peremptory challenges.  Lawyers cannot commit the jurors to a verdict, but they can qualify them to an understanding.

4. Broad latitude should be allowed to a litigant during voir dire examination (lawsuit crisis question should be allowed).  Trial court discretion is abused when the denial of the right to ask a proper question prevents determination of whether grounds exist to challenge for cause or denies intelligent use of peremptory challenges.

5. Juror questionnaires can be given by the attorney or the judge to expedite the voir dire process.
6. Challenges for Cause
· TRCP 227, 228, 229

· If there is a fact which by law disqualifies the juror or which renders the person unfit to sit on the panel in the opinion of the trial judge.
· Bias or prejudice can include bias or prejudice against the subject matter of the litigation = disqualified by law.
· Not disqualified as a matter of law unless bias or prejudice exists as a matter of fact as determined by the judge.  If a court refuses to disqualify a juror for bias or prejudice, the complaining party must show harmful error (ex. will have to exhaust peremptory challenges, etc.).
· TGC 62.105: Statutory Disqualification Grounds: witness, interested, related within the third degree to a party, bias or prejudice, juror in a former trial of same case.
7. Preservation of Error

· Ask if “your opinion” to get a potential juror to admit bias or prejudice (tricks the juror into admission).

· Objection of harmful error for denying challenge for cause must be made before the exercise of peremptory strikes.
· Although it may be advisable, it is not necessary to use a PC on a person you used a CC on because it would be exhaustive to use PCs to challenge denied challenges for cause.  Just let the court know before exercising the peremptory challenges that a peremptory challenge will be used on Juror 18 who is objectionable to me BECAUSE ____ (indicates harmful error and preserves the record).
8. Peremptory Challenges

· TRCP 232, 233

· If 24 names in district court or 12 in county court.  Get 6 in district court and 3 in county court.
· If there is more than one party on the same side of a case, they will get 6 peremptory challenges each if their interests are, at least in part, antagonistic in a matter that the jury is concerned with (even if antagonistic on just a single issue that is not a crucial issue – look at pleadings, voir dire, and info before the court – IT IS A QUESTION OF LAW – de novo review).  Review is subject to the harmless error rule.
· Equalization of Peremptory Challenges: 233: Once the parties have been aligned on “sides” and it is determined that antagonism exists between parties on the same side, the provisions of 2157a require the trial court to equalize the number of peremptory challenges.  Generally need a MOTION TO EQUALIZE for judge to do so.
· Review is probably under an abuse of discretion standard.  4:1 is no reduction , and therefore, clear-cut error.

· Review probably also requires a showing of harmful error.

a. Was the trial materially unfair?

Generally, look to the whole record of the trial and see if the trial is contested and the evidence is sharply conflicted.  If it is, the error of improper equalization is harmful error and a materially unfair trial results.

· Equal protection is denied when race is the SOLE factor in counsel’s exercise of a peremptory challenge to a prospective juror. (Batson Edmonson)

1. prima facie case that opposing counsel engaged in purposeful discrimination through use of peremptory challenge.

2. neutral legitimate explanation

3. trial judge must determine if the party challenging the strike has proven purposeful racial discrimination (pretext)

· make the motion before the jury is sworn in and the remainder discharged
III.  The Trial

A. The Order of Proceedings in a Jury Trial

1. Empaneling the Jury

· 12 to whose names no challenge is lodged are called to the jury box.

· Attorneys are given the opportunity to object if the name of a person who has been struck is called.

· Once the jury is empaneled, the court has no authority to dismiss a selected juror during trial unless the juror is physically or mentally incapacitated.  Discharge for inclement weather and failure to grant a motion for a mistrial is REVERSIBLE ERROR as a denial of the constitutional right to a 12-person jury.

2. Opening Statements

· P (burden of proof on the whole case) usually goes first.

· Different in TX because of wide latitude given to lawyers to describe their contentions during voir dire.  Results in short openings or waiver of openings.

· Part of the adversary process.

3.  “The Rule”

· The practice of asking the trial judge to order the witnesses to remain outside the courthouse and to refrain from discussion the testimony with anyone other than the attorneys.

· The purpose is to avoid having one’s opponent’s witnesses hear each other’s testimony and the questions that elicit it, so that they are unable to make their testimony any more consistent than it would be spontaneously.

· The more witnesses you have, the less likely you are to invoke the rule.  That party will want to invoke it before opening statements or even before voir dire.

3. Order and Nature of Proof

· TRCP 265, 266, 269

·  Presentation of Evidence: 

· Party with burden of proof on whole case goes first with case-in-chief witness

· Opposing party follows with his evidence.  Once he rests, other party may present rebuttal evidence.

· Opposing part then presents further evidence.  Evidence closes.

· The court can otherwise direct the order for good cause stated in the record.

4. The Motion for Instructed Verdict

· TRCP 268

· Also called motion for judgment as a matter of law or motion for directed verdict.
· Asks the trial judge to abort the trial and render judgment in the movant’s favor in the claimed ground that no other judgment is legally proper, given the state of the evidence.
· MAKE IT WHEN THE OPPOSING PARTY HAS RESTED OR CLOSED (both would be making at the same time at close).
5.  The Jury Charge

· TRCP 271-279

· Charge to jury is delivered after the close of evidence, assuming instructed verdict is not rendered.
2. Jury Argument

· TRCP 266, 269

· Plaintiff, then Defendant, then Plaintiff (rebuttal) – discuss court’s charge, evidence relating to charge, attorney’s recommended answers to the questions and the evidence that supports the recommendations, emotional rhetoric, etc.
3. Jury Deliberations and Receipt of Verdict

4. Judgment and New Trial

· TRCP 301, 320, 324

· The verdict ends the trial , but one party may make a motion for judgment notwithstanding the verdict or to disregard the jury findings.  Or, a party may file a motion for a new trial.
5. Summary

· PAGE 141 PENCIL STAR

6. The Right to Open and Close

TRCP 265, 266, 269
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IV.  The Jury Charge

The jury charge is the method by which the trial judge instructs the jury concerning the application of the substantive law to the controlling factual issues made out by the pleadings and the proof.

A. No longer a general charge in civil cases.  The system is of special interrogatories/jury questions, and the judges no longer comment upon the evidence.

B. Sample Jury Instructions: May render verdict on vote of 10 or more members of the jury.  General instructions, definitions, questions themselves.

C. TODAY: Although the basic method of submission by separate questions was retained, questions could be asked in general terms, combining elements and issues, rather than more specifically on an element by element basis.  Then in Jan 1988, the rules concerning the charge were amended again such that BROAD-FORM questions became required whenever feasible. 

· TRCP 277, 278, 279

· The “good cause for a general charge” rule.  The exception is meaningless and a general charge will never be submitted.
· “distinctly and separately” principle.
· An inferential rebuttal defense denies one or more elements of a plaintiff’s cause of action by asserting a factual theory which contradicts some necessary part of a plaintiff’s claim.  It is not an affirmative defense.  Such defenses do not need separate questions (one argument is that if they are, the matter will be called to the jury’s attention and not overlooked).  The defendant will be entitled to suitable explanatory charges or definitions which will fairly present the defense to the jury.

D. Broad-Form Questions

· If one or more pleaded acts or omissions are unsupported by evidence and the record contains evidence of other possible negligent acts or omission which are not pleaded, failure to limit the broad ultimate fact issue to acts or omissions which were raised by both pleadings and proof violates Rule 277 and is error.  There is a WIDE VARIANCE between the pleadings and the unpled facts and circumstances from which the jury could have inferred that the RR was negligent.  The wide variance problem can be cured by a checklist of the factual theories IN THE PLEADINGS AND PROOF, but all in one question.

· Submission of questions as broad-form or not is left to the discretion of the judge.  When requested, however, the judge should submit accompanying instructions. Failure to submit accompanying instructions is not per se reversible error.  It is most likely harmless error, unless there was a denial of the rights of the complaining parties after considering the pleadings, the evidence and the charge.

· 1988: Broad-form submission made MANDATORY WHENEVER FEASIBLE (in any or every instance in which it is capable of being accomplished; unless extraordinary circumstances, it must be broad-form) .  No more trial court discretion to submit separate questions with respect to each element of the case.  Review of “whenever feasible” decision by trial court is abuse of discretion (did not act with reference to a guiding principle).

· Premises cases involve complex law, and therefore, broad-form submission is not feasible.  But modification of terms can make broad-form submission feasible when there is a complex area of law (ex. Corbin elements incorporated into the term for N question).  Modification of the term should not get too complex though because this defeats the purpose of the broad-form question – to simplify the jury’s chore.

· Failure to submit a broad-form question when properly requested may not amount to harmful error when the questions submitted are appropriate and proper.

· Submitting invalid theories in a single broad-form question is harmful error when it cannot be determined whether the jury based it verdict on one or more of the harmful theories (mixed in with one valid theory).

· The court will not affirm unless it can tell the flawed played no part in the jury’s answer.

· Referred to as “inclusion of invalid legal theory”

· If the measure of damages is different for each liability question, separate questions for damages may be needed.

· Where the trial court’s failure to submit a broad-form question produces a demonstrably different result than if a broad-form question had been used, a reversible error may exist.

· Submitting alternative liability standards when the governing law is unsettled may be a situation in which broad-form submission is not feasible.  Questions of law should not be submitted to a jury, but the jury can answer questions about the conduct of the parties.

E. The Relationship of Explanatory Instructions and Definitions to the Jury Question

· The inferential rebuttal defense is given as an instruction.

· When Instructions are “Proper” (appropriate) to Enable the Jury to Render a Verdict

· Court must give definitions of legal and other technical terms used in the charge – these are proper to enable the jury.

· If a proposed definition is wrong or incorrect, it is not proper (liberal standard compared to “necessary”)

F. Improper Judicial Comments: Harmful Surplus Instructions

· A jury should not be burdened with surplus instructions, but the question is whether the surplus amounts to harmful error.  

· If it is a comment on the weight of the evidence or the case as a whole or causes prejudicial harm, the error is harmful.

· If a comment incidentally comments on the weight of the evidence or indirectly advises the jury of the effects of its answers, it is not objectionable.

· Every correct statement of law does not belong in a jury charge.

· Additions to the charge are generally impermissible comments that tilt or nudge the jury one way or another.

· To be eliminated from Rule 277:  Neither court nor counsel can properly advise the jury of the effect of their verdict on the court’s judgment.  If it is obvious to the jury there will be an effect, it is not harmful error to advise/comment.
G. Requests to Charge and Objections to the Charge

· TRCP 271, 272, 273, 274, 276, and 278

· Objections were required to allege defects in the existing charge.  Written charge requests were required to allege omissions.
· Dorsaneo says if you disagree with an existing definition, you should object AND provide a request with your definition of choice.
· NEW SUPREME COURT TEST: The one test for determining if a party has preserved error in the jury charge is whether the party made the trial court aware of the complaint, timely and plainly, and obtained a ruling (regardless of whether through objection or request.  If the record reflects that the court understood the complaint, the form is not important.
· Rule 278 states that failure to submit an instruction shall not be deemed grounds for reversal unless a substantially correct instruction has been requested in writing and tendered by the party complaining of the objection.  But this rule must be read together with the Supreme Court Test.   As such, a properly made objection will satisfy to preserve the error for failure to submit and instruction.  Proposed amendments to this rule allow objections and requests for submission to be combined and provide that an objection will be sufficient if it gives reasonable guidance to the trial judge.
· The Timing of Objections and Requests: 
· Objections to the charge must be presented to the court in writing before the charge is read to the jury or they will be considered waived.  Agreements to operate to the contrary are invalid.

· To preserve objections, need a ruling on the complaint.  If there is no change in the charge, the ruling may be said to be implicit.

· The Manner of Making Requests to Charge and Objections to the Court’s Proposed Charge

· Objections to issues should distinctly point out the defects and not be general stock objections.

· A “substantially correct”  (not absolutely correct, but in substance and in the main, it is correct and is not affirmatively incorrect) request for a definition or instruction should be tendered to the trial judge in writing.  The Proposed 278 standard for “substantially correct” is that is gives the court reasonable guidance (even if erroneous) to fashion the correct question, definition, or instruction.

· The Consequences of Failure to Object

· Even if the law in the charge is incorrect, if you do not object, you waive your substantive legal theory.

· A complaint is preserved if it gives the trial court an opportunity to resolve the legal (which is immaterial to the jury because it is not a question of fact) issue before rendering judgment.

· Deemed Elements: If neither party requests a jury finding on an issue or objects to its omission from the charge, once the trial court renders judgment for one party, the issue will be deemed to have been found against the losing party if there is evidence to support such a finding.

V.  Jury Argument


A.    TRCP 269

B.    An argument is not improper if there is direct evidence as well as inferences from the 

evidence that support the argument.  Personal criticism of attorneys should be avoided.  Hyperbole is  acceptable.

C. Even if the argument was improper, to be reversible, there must be HARMFUL ERROR.  To object and preserve error, STATE: ERROR (improper argument) AND STATE: NOT INVITED OR PROVOKED.

D. If the motion is sustained and there is an instruction to sure, argue that the instruction will not have the desired effect.  If incurable, really do not need to object for reversal.

E. If curable by objection and instruction, error has been waived usually.

VI.  Jury Deliberations and the Verdict


A.  TRCP 226a, TRE 606, TRCP 283, 327, 285, 286, 287, 289, 290-295
VII.  Taking the Case Away From the Jury: Instructed Verdict and Post-Trial Motions

When will the jury’s decision become the basis for the court’s judgment, and when will the court render a different judgment or order a new trial?

A. The Standards for Granting Motions for Instructed Verdict and Post-Trial Motions

Types of Motions and Evidence Standards

B. Motion for Instructed Verdict

1.  No Evidence: The Standard for Instructing A Verdict in Favor of the Party Without the 

    Burden of Persuasion

· The trial court may decline to submit a relevant issue, but only if there is no evidence to support it.  The test for no evidence (the evidence offered is so weak as to do no more than create a mere surmise or suspicion of its existence, such that the evidence is no more than a scintilla) is that if reasonable minds cannot differ from the conclusion that the evidence offered to support the existence of a vital fact lacks probative force, it will be held to be the legal equivalent of no evidence.  If there is a reasonable basis for differing conclusions by reasonable minds, there is more than a scintilla and some evidence. 

· Direct or circumstantial evidence can provide a reasonable basis for a fact finding, but the circumstantial evidence must be sufficient (more than a scintilla) to allow the fact-finder to draw a reasonable inference to support the finding.

· EQUAL INFERENCES RULE: If the circumstantial evidence that produces a certain inference is just as likely to produce the opposite inference (ex. macaroni with tracks in it been there long OR just fell), it is considered legally insufficient/no evidence.

· Lozano: Repudiation of the Equal Inference Rule: Circumstantial evidence is not legally insufficient merely because more than one reasonable inference may be drawn from it.

· Dorsaneo thinks the repudiation is good, particularly in cases where more than one reasonable inference can be drawn based on the circumstantial evidence.  Only where no reasonable inference can be drawn is the equal inference rule beneficial.

· There is a rule against stacking inferences – cannot draw one inference from another inference.  If you have one inference and you draw the second inference from the evidence, this is acceptable.

2. Matter of Law: The Standard for Directing a Verdict in Favor of the Party With the Burden of Persuasion

· Evidence given by an interested party cannot be the basis for a directed verdict unless the testimony pertains to matters reasonably capable of exact statement, and is clear, direct, and positive, is internally devoid of inconsistencies and contradictions, uncontradicted by the testimony of others and there is no reasonable suspicion about its truth.   This exception is strongly applies when the opposing party has the means and opportunity of disproving the testimony, but does not do so.
3. Judicial Admissions and Contradictory Testimony

· If a litigant unqualifiedly admits positive and definite facts which, if true, defeats his cause of action, he bound by his admissions and cannot successfully complain if the court directs a verdict against him.

· Factors for giving the testimony conclusive effect and treating it as a judicial admission.

4. Procedure for Moving for, and Granting, an Instructed Verdict

· TRCP 90, 268 (A motion for directed verdict shall state the specific grounds thereof), 166(a)(i), 274, 278, 301
· Statement of Grounds for the Motion Itself:  If the grounds are not in motion, the court will not reach the merits of the complaint of no evidence.  A directed verdict should be affirmed if it is supported by any ground asserted in the motion, even though the rationale assigned by the trial judge for granting the motion was erroneous.

· Renewal of the Motion for Instructed Verdict: A defendant by electing not to stand on its motion for an instructed verdict made after the plaintiff had introduced its evidence and rested its case, and by proceeding with the introduction of its own evidence, waives its motion for instructed verdict.  A later motion made at the completion of all the evidence could be considered, but only in light of the entire record.  Review of a “no evidence” point may be preserved by presenting the complaint to the trial court in some form of a motion.

· Timing of the Motion for Instructed Verdict: An instructed verdict is proper after the opponent rests or closes a case, or at the close of all the evidence.  If the jury is discharged without a verdict, the judge may reconsider the motion made before or act upon the motion made after the jury was discharged.  Make “no evidence” objections to submission of a vital fact (targeted, not stock) after the P rests (not at the charge stage).

· Effect of Defective Pleadings of Evidence: Even if evidence (that is in the record) is erroneously excluded from the jury, it cannot be considered for the purpose of making an appellate complaint that a trial court erred in instructing a verdict (need to reverse the judgment and retrial on the basis of the exclusion of evidence).

B.  The Motion for Judgment Notwithstanding the Verdict or to Disregard Jury Findings



1.    TRCP 300, 301

2. Motion for judgment nov, and the judgment rendered pursuant to it, must be predicated either on the presence of conclusive evidence which entitles the moving party to judgment as a matter of law or on the absence of any evidence of probative force to support an issue that the opposing party must prove in order to prevail.  If the nonmoving party simply failed to request or obtain jury findings on, and thereby waived, the essential elements of the case, it is a MOTION FOR JUDGMENT, not a motion for judgment nov.

3. Motion for judgment nov requires a MOTION and NOTICE, unlike a motion for instructed verdict which the court may render on its own motion.  TRCP does not have specificity requirements for the motion, although it is clear that the motion should be as specific as the motion for directed verdict.

C. The Motion for Judgment on the Verdict

1.  The party for whom the verdict was against moved that judgment for the amount of actual 

damages found by the jury be rendered against it, and the trial court denied the motion and rendered judgment for three times that amount.  On appeal, the appellant does not waive its right to complain about the trial court trebling the damages, but it cannot reserve the right to attack any adverse judgment based on the verdict (the actual damages).  One cannot attack the verdict to the extent he embraces the verdict.

2. If a plaintiff wins the verdict but attacks the verdict because the jury awarded zero damages, the reservation of the right to complain is appropriate.

3. Where additional relief is sought on appeal that is not inconsistent with any contention in the motion for judgment, the error was not waived.

D. Motion for New Trial

1.    TRCP 320-324, 327, 329, 329b

2. MNT may be granted for good cause on such terms as the court shall direct.

3. Good cause needs to be specific.  Good cause is any harmful error (error that caused the rendition of an improper judgment).  Examples are when damages are manifestly too large or too small.  Partial new trial and remands are possible if fair.

4. Jury misconduct gets in the record in a motion for new trial.  Usually need an affidavit to get the hearing and then evidence should be attached to the motion.

5. A party who seeks a new trial on the basis of newly discovered evidence must show:

· evidence came to knowledge since the trial

· that it was not owing to the want of due diligence that it did not come sooner

· it is not cumulative

· that it is so material that it would probably produce a different result if a new trial were granted

        6.  CRADDOCK TEST: A default judgment should be set aside and a new trial ordered 

in any case in which the failure of the defendant to answer before judgment was not intentional, or the result of conscious indifference on his part, but was due to a mistake or an accident; provided the motion for a new trial sets up a meritorious defense and is filed at a time when the granting thereof will occasion no delay or otherwise work an injury to plaintiff.

· A mistake of law can qualify as the mistake, but it is not a good thing to try to be excused from as a lawyer.

· The test for a new trial after default based on service by publication is “good cause”, incorporating (1) lack of knowledge of the suit prior to rendition of the judgment, and (2) a meritorious defense.  TRCP 329
         7.    Excessive or Inadequate Damages; Remittitur
· If the court of appeals holds there is no evidence to support a damages verdict, it should render a take nothing judgment as to that amount.  If part of a damages verdict lacks sufficient evidentiary support, the proper course is to suggest a remittitur of that part of the verdict.  The party prevailing in the trial court should be given the option of accepting the remittitur or having the case remanded.  Dorsaneo says the standard of review for a remittitur should be de novo instead of abuse of discretion so that a trial court cannot order a remittitur simply because the damages verdict shocks the conscience.

E.  Modification of the Trial Court’s Judgment; Plenary Power

1. TRCP 329b(g), (h), (e), (f), TRCP 316

VIII.  Review of Final and Interlocutory Orders in the Appellate Courts

Knowing when a judgment is final can be of crucial importance, because it is the signing of the judgment or the order making the case final that begins the running of important deadlines.

1.  CPRC 51.012: In a civil case in which judgment or amount in controversy exceeds $100, 

exclusive of interests and costs, a person may take an appeal to the court of appeals from a final judgment of the district or county court.

2. A final judgment is one that disposes of all parties and issues, leaving nothing in the suit for further decision except as is necessary for carrying the decree into effect.

· A claim can be disposed of by implication (not always a document) and general language has been considered sufficient for express disposition.

· When there is a series of partial orders, the order that addresses the last remaining party or issue is the final order for appeal purposes, and all of the earlier orders merge into the last order, which constitutes the final judgment (unless the orders are severed as to multiple defendants, etc.)

· Even when a final judgment was signed months after an order disposing of the last claim was issued (which did not expressly incorporate other orders previously disposed of), one court found the running of the clock to begin with the disposal of the last claim order.

· NOW RULE 300: Final Judgment in a signed order disposing of everything either expressly or by implication.

· There is a presumed disposition for appeal purposes for claims not mentioned in the judgment signed after a conventional trial (3rd party cross actions, counter-claims, etc.).  MOTHER HUBBARD CLAUSE for partial SJs: “All relief not expressly granted is denied”.  Now, the Supreme Court has said that better general language is required: “This judgment disposes of all parties and claims AND is appealable” – This is a stamp to indicate the case is over!
· If a previous order conflicts with a final judgment, the final judgment controls except as to relief granted or denied.

3. An interlocutory order or judgment is one made in a case before every party’s claim or defense and every issue in the case has been determined.

· These are appealable before final judgment in some situations (CPRC 51.014).

· An order allowing or denying intervention or joinder in the context of an attempt to achieve proper venue is immediately appealable also.

· The trial judge has no discretion to appeal as in the federal rules.  If it is not allowed in the statutes, it is not allowed.

4. A severance order may make an order into two or more separate orders, only one of which is final and appealable.  A single cause of action is not severable.

5. Whether an injunction is for a fixed period of time or until further order of the court, it imposes restrictions and is effective immediately, and therefore, is a temporary injunction that is appealable absent final judgment.

6. For class actions, changing the size of the class only modifies the certification, it does not certify or refuse to certify a class.  But changing a class from opt-out to mandatory changes the nature of the class, and as such, will get an interlocutory appeal.

IX.  Nonjury Trial


A.  Order of Proceedings

· It is presumed on appeal that the trial judge did not consider erroneously admitted evidence in a bench trial.

· Opening statement, invocation of the rule, evidence presentation, and oral and written motions for judgment.

· After P has completed the presentation of evidence, the defendant may move for judgment on the ground that upon the facts and the law the plaintiff has shown no right to relief.

· TRCP 299: When findings of fact are filed by the trial court, the findings form the basis of the judgment which may not be supported on appeal by a presumed finding upon any ground of recovery or defense, no element of which has been included in the findings of fact.
· TRCP 296: Request for Findings of Fact and Conclusions of Law must be filed within 20 DAYS AFTER JUDGMENT IS SIGNED WITH THE CLERK OF THE COURT.
· TRCP 297: Judge has 20 days from timely request being filed to file the findings.  If he fails to do so, within 30 days after the original request, the parties may file notice with the court of original date of request and then judge has 40 days from original date to file findings.
· TRAP 26.1(a)(4): A notice of appeal must be filed within 30 days of the judgment unless a Request for Findings of Fact and Conclusions of Law must or could be considered by the appellate court.  Best to file for a new trial though to guarantee the longer track.
· TRAP 28.1

· TRAP 44.1 (a), 44.4: harmless error standard for reversal – improper judgment or kept appellant from properly presenting case to court of appeals.  IF YOU DON”T GET FINDINGS, THERE IS A PRESUMPTION OF HARM UNLESS THE RECORD AFFIRMATIVELY SHOWS YOU WERE NOT HARMED.
· If the appellant wants to proceed without the findings and its ability to do so has not been impaired because the trial judge failed to make findings, state points of errors/contentions in the brief (do not just say no findings).

· Additional findings or amendments to the findings are hard to get as a practical matter.   Usually only have to make them on ultimate, controlling and material issues, not on evidentiary matters, etc.  Omitted unrequested elements are supplied by presumption.

· Factual findings are binding unless vulnerable to evidentiary attack – can challenge for the first time in the appellate brief.

X.  The Court of Appeals

XI.  Appellate Proceedings in the Supreme Court

