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History of Evidence Law – see note p.2 and outline pp.1-3

Reform = increased admissibility, conservative position

Liberals = traditionalists in this context b/c were more protective of criminal rights ( wanted less admissibility.

1975 – FRE

1977 – TRE

I. RELEVANCY

Rule 401.  Relevant Evidence

“Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence. (FRE = TRE)

Rule 402. All Relevant Evidence is Admissible

Evidence which is not relevant is not admissible.

Rule 402. Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion or Waste of Time.  

Probative value v. danger of unfair prejudice, confusion of issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.  “Balancing Test.”

Relevancy is a relationship between evidence & the matter sought to be proved. 

A. Fact of Consequence = Materiality

· Rulings on relevance on evidence disguising a ruling on the substantive law. E.g. objecting b/c trying to prove that victim insulted (.  Insult is not a defense to assault ( not material.  ( objection would be sustained if defense introduced insult evidence.  If, however prosecution introduces insult evidence as evidence of motive, it would be relevant. 

B. Probative – tendency to make more or less probable. 

E.g. if victim wants to have teacher testify that he was a good student, not relevant.  However, if teacher is testifying that he was a pacifist, might be relevant.

State v. Kotsimpolous – Trial court properly excluded evidence that Carver wanted ( fired.  ( wanted it in to support the inference that he was framed.

401:  Not relevant

402: Danger of confusing the jury was high.

State v. Nicholas – Semen test that ruled out 40% of possible rapists but did not rule out ( was relevant b/c it was more probable that ( had committed the rape after those results.

401: Evidence was relevant b/c it increased chances of guilt. Figure out if the evidence changes the probability of guilt, then relevant.

403:  ( should have argued that the test would confuse the jury b/c it looks more valuable/ scientific than it actually is.  

Conditional Relevancy – Can’t judge probative value in a vacuum.  If can connect it up later, may be admitted.

“Unfair prejudice” (p. 12, n. 4.) – tendency to cause decision on an improper basis. Has legitimate probative value but might influence jury to make decision on “improper basis” commonly an emotional one (appeals to jury’s sympathies, arouses a sense of horror, provokes instinct to punish). Anything that would cause the jury to base its decision on something other than the established propositions in the case + substantive law.

Proper basis = substantive law + evidence

Diff. between acceptable error rate in civil case v. criminal case:  

· Civil case, preponderance (51%) ( can have a huge doubt and still find for ( b/c of Wellborn’s law (not to hold ( liable is to hold ( liable). Preponderance means will get equal distribution of erroneous outcomes for ( and (.  We are indifferent to erroneous verdicts in civil cases.

· Criminal case – diff. standard (beyond reasonable doubt – 97%).  Not indifferent to errors.

In civil case jury should have equal concern on both sides for making a wrong decision however many factors can change that level of concern. E.g. wealth of parties, victim is a child – whatever can change the “regret matrix.”

Prejudice = a value.  2 kinds of unfair prejudice: 1) confers a negative trait 2) arouses passion i.e. gruesome photos.

Nicholas court is not alleging prejudice, alleging not probative.  Do balancing test.  Is the probative value outweighed by other 403 factors?

Materiality – “Fact in Consequence” U.S. v. Johnson 

401 argument:  evidence that ( overpaid his taxes is not relevant to whether he made false statements.  Not a “fact in consequence.”  It is an evidence of substantive law that does not belong in the case.

403 argument: govt. is claiming unfair prejudice if evidence comes in

Inflammatory Photos, Films & Videos – U.S. v. McRae – 403

( objected to admissibility of photos of wife’s body riddled with bullets.  Admissible b/c relevant to (’s self-defense claim.  Under 403 balancing test, probative value outweighs prejudicial effect.  2nd 403 issue – affairs with other women immediately after wife’s death.  Since he raised issue of his despair after death, this evidence is relevant & probative to rebutt that. 

Notes on Rule 403, p. 11

· Gen. rule is that the balance should be struck in favor of admission.

· Trial ct. discretion to 403 admissions.

· Probity is determined in light of other evidence which may prove a fact. The more essential the evidence, the greater its probative value and the less likely it will be excluded.

· “Confusion of the issues” – excluding evidence if it would tend to distract the jury from other proper issues.

· “Misleading the jury” – concern that the jury might attach undue weight to the evidence.

· “Undue delay, waste of time”  -- gen. rule – evidence may not be excluded solely to avoid delay but may be excluded as a waste of time if it has scant probative value.

· Surprise – evidence which causes surprise might be excluded if the surprise would require a continuance causing undue delay or lead to danger of prejudice or confusion.

Notes on Photo Evidence:

· Liberal view – 1) murder is seldom pretty 2) attorneys tend to underestimate the stability of the jury.  Supposed influence on jurors of gruesome photos is often imagined.

· Going too far – e.g. proof of identity  & condition ok but subsequent animal mutilation not ok. Have to balance probity v. prejudice.

· Moving pictures – judge should preview in advance.

· Ante-mortem pictures in crim. cases – can arouse passions of jurors.

· Pre-injury photos in civil cases – depends on purpose of photos. If to demonstrate pre-injury function, ok. If to arouse sentiment, not ok.

· “Day-in-the-Life” movies – if made to demonstrate daily activities before injury, ok.

Evidence of Other Accidents – Test for 401 (Notes. pp. 18-19)

· substantial similarity in the operative conditions – if ( gets to present other accidents, can confuse jury.  Rarely is evidence compelling.

· dangerousness of defective condition

· causation

· notice – if the other accident is relevant to show notice, the requirement of similarity is less strict. 

· absence of accidents – lack of other accidents may be relevant to show the absence of dangerous condition or defect, lack of causal relation, or lack of notice.  Also subject to similarity of conditions showing.

· impeachment – if a witness makes broad assertions re. safety, may be able to admit evidence of accidents that would otherwise be inadmissible to impeach that testimony.

· similar transactions – a party’s business transactions in similar circumstances may be relevant to prove the probable terms of a disputed agreement.

· also weigh 403 – is the evidence prejudicial or misleading.  balance against probity.

Typical other accident case = RR crossing where ( gets hit by train.  ( trying to prove ultra-hazardous intersection but usually the rare preceding accidents occur under very diff. conditions.

Fusco v. Gen. Motors – Re-creation not substantially similar b/c test driver knew what was about to happen & was a professional driver. Recreation must be subst. similar.  Naturally-occurring similar events v. artificially created similar events(re-creations, demonstrations).

Simon v. Kennebunkport – trial ct. erred in excluding evidence of over 100 previous falls in same location under same circumstances.

Summary – use other accidents evidence to show 1) dangerous or defective condition 2) degree of risk 3) notice 4) causation.

II. CHARACTER

Rule 404: Character Evidence Not Admissible to Prove Conduct 

(a)(1) : ( can bring in evidence of good character and ( can bring in evidence of charac. to rebut that.

(a)(2): ( can bring in bad character of the victim and prosec. can bring in to rebut that or can bring in peacefulness of the victim to rebut “first aggressor.”

(a)(3) witness = 607, 608, 609

Rule 405 – Methods of Proving Character

(a) Reputation or Opinion

(b) Specific Instances of Conduct

Distinctions in this area:  peaceableness v. violence, honesty v.dishonesty, truthfulness(situtational) v. untruthfulness(liar), law-abiding v. not law-abiding, psychological traits v. situation.

Character trait v. habit, general character v. particular character trait, acts which demonstrate charac. v. acts with non-charac. relevancy, civil v. criminal, method of proof of charac., evidence about accused v. evidence about victim.

A. Evidence Concerning the Accused in a Criminal Case – State may not use character to make a “propensity” argument.

1. General prohibition against character attack in case in chief -- 404

U.S. v. Gilliland – the State brought up (’s character in cross of (’s witness = reversible error. Prosecution can’t turn a witness into a charac. witness on cross, defense has to initiate.

· ( shouldn’t have to defend against other charges in this case

· bad character is not probative of this act – introducing evidence of charac. traits takes away from presumption of innocence. 

· good character is probative of not committing any crimes - ( can offer good charac.evid. 

2. Defensive Use of Character & Prosecutorial Response – 404(a)(1), 405(a)

Character Trait (404 a, 1) v. Reputation or Opinion (405a)

a. 404(a)(1) Character of Accused:  ( may only raise a trait, not general character. law abiding, peaceable/violent, honesty. 

· circumstantial use of character – charac. to prove conduct (also have to evaluate what its worth).

· other uses of character:

· character at issue (405 b) – incompetence as a trait not admissible, have to prove incompetence based on evidence in this case.

· use of character traits in determining damages , i.e. loss of a good father v. loss of bad one.

b. Reputation or Opinion

(1) 405 (a)

If using character under an exception to 404 a, 405 restricts you to reputation.  But if using character as an “other use” can use reputation or opinion. 

 [Common Law only allowed reputation or acts. Reputation is like pure hearsay but since it is a sum of opinions, assumption is its more objective.]

general reputation – can’t get into specific instances.  More confined inquiry, less confusion.

Since character is “weak” evidence to begin with, it is symmetrical to restrict reputation & opinion.  

“Acts” are the most probative = gold std. of character.  So if charac. is an element and must be ascertained then would not want to deny the best evidence on that element.

“have you heards” – prosecution may cross only on relevant specific instances of conduct b/c needs to know if witness has all information to form opinion or know reputation.

· must be acts that are germane to traits testified to or related to crime charged.

· prosecution must ask on the good faith basis that acts really happened.

· prosecu. usually needs some kind of document to support contention of of acts.

b. “character at issue” -- 405 b – if charac. is an element of a crime can also use specific conduct(acts) to prove character.  Both sides may show specific acts.

Monteleone – 404(a)(1) – character of the accused, defensive use of character.

If ( is calling witnesses to establish character 2 things can be done:

· cross examine under 405 (a) – no “have you heards.”  Cross requirements: 1) good faith basis for question( must have some evidence, e.g. document) 2) has to be act that would be inconsistent with trait described.

· Effectiveness of charac. witness:

· who is it (biased person not good)

· how well & how long have they known (.

Rebuttal Witnesses of Prosectution must be:

· adequately qualified re.personal knowledge, esp. w/ law enforcement witnesses, must have prior personal knowledge not just go read arrest record.  TX Rules – couldn’t exclude all law enforcement witnesses but did restrict under TRE 405 (a) – must be familiar with ( prior to the day of the offense.  Not in FRE but included in federal case law.(p.30).

· State’s rebuttal limited to the traits introduced by the (.

Notes p. 29-30

· Guilt Assuming Hypos – not probative and not allowed. (“Would your opinion change if ?).

· Pertinent Trait – evidence offered by accused must address a pertinent trait such as peaceableness in a prosecution for a violent crime or honesty for a theft charge.

· Negative reputation after the charge is not relevant b/c tainted.

· Extrinsic proof of what witness may or may not know is forbidden.  The cross-examiner must abide the witness’s answer.

3. Other Crimes, Wrongs or Acts  Are Admissible Only for Non-character Purpose – 404(b)

· Most cited rule in criminal appellate cases.

· 1st sentence = (a); restricts prohibition for uncharged crimes for character attacks.

· 2nd sentence – using “other” evidence for other purposes(uncharged crimes, extrinsic offenses, extraneous offenses, “crimes not charged to the indictment”).

· Propensity Rule – can’t attack ( by showing propensity to commit crimes like current one through rep., opinion or other acts but other crime can be relevant in a diff. way.

Three Requirements to Offer Uncharged Act:

· relevant for noncharacter purpose – HARDEST PART!

· sufficient proof of uncharged act.

· rule 403 balancing test.

Examples of 404(b) exceptions in casenotes p. 34. – motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake or accident.

Intent – in Van Metre the intent theory works, in Mills, not enough similarity.

a. Motive –if current crime committed b/c of prior crime, this is not charac. use but motive use of prior crime ( can play with uncharged crime and try to get it in somehow. Prior crimes have charac. relevancy and noncharac. relevancy aspects (motive, etc.). 

· motive is seldom an element but can be circumstantial evidence of identity, intent or both.

· McCrae – if dispute is about his intent in shooting his wife, is it relevant that he or someone else hated his wife?  Proof of motive can prove intent.  Evidence of hostility can cause an inference w/o attacking character.

· Diff. between character and motive – violence on wife = motive evidence; violence on women = character evidence.

U.S. v. Cunningham – 404(b) forbids evidence of a person’s prior conduct to show propensity.  

· Cunningham has a specific desire for the drug which is her motive for stealing it.

· Can’t use to show that she was likely to have stolen Demerol in the present based on having stolen Demerol in the past. But, evidence of prior conduct may be introduced to show motive.

· Propensity evidence and motive evidence “overlap” when the crime is motivated by a taste for engaging in that crime or a compulsion to engage in it(an addiction) rather than by a desire for a pecuniary gain. Correlates w/ 414 b/c the history of the behavior establishes a motive.

U.S. v. Madden – can’t use evidence of drug use to provide a motivation to commit a bank robbery unless can show that that the accused had a significant drug habit and that he did not have the financial resources to support it.

b. Opportunity = capacity; used infrequently – can admit if commission of the uncharged offense has provided the knowledge necessary to commit the charged offense.

c. Intent – commonly used. can be tricky b/c most crimes have intent as an element. How to keep the exception from swallowing the rule b/c it is such a broad exception. NEED FACTUAL SIMILARITY! 

U.S. v. Van Metre – need  physical similarity of the acts in the uncharged and charged crimes or through the defendant’s indulging himself in the same state of mind in both. If similar (need not be identical) still need to do 403 balancing test(probative v. prejudice). Circumstantial use of other crimes v. character use. E.g. Beechum, the mailman who steals a silver dollar and is caught with it.  He denies intent but evidence of stolen credit cards, similar ( evidence of intent.

Intent evidence has to be limited to cases where the actual intent is in dispute( see also: guy who shot wife – intentional or accident).  Can’t be used to decide cases where who did it is an issue.  In these cases, know who did it.  Just proving why they did it.  

Burden of Proof as to Uncharged Crimes (p. 39) 

· Huddleston – only need evidence sufficient to support a finding by a preponderance such that judge would let the case go to the jury if a civil case.  If the accused has been convicted of other crime the burden is met but a conviction is unnecessary. 

· Not all states abide by this.  E.g. in TX, Harrel:  Admissibility governed by 404(b) but requires evidence sufficient to support a finding beyond a reasonable doubt ( higher std.

· There is almost always a pretrial motion on an uncharged offense. Under 404(b) if ( requests notice of uncharged, have to give notice.  Notice is invariably requested. 

Consciousness of Guilt (p. 40) – evidence of flight, escape, false name,  may be admissible to prove a (’s consciousness of guilt. [also: refusal to provide handwriting samples, destruction of documents, bribing witnesses.]

U.S. v. Mills – not a good use of intent.  Trying to use evidence of (’s character (liar) to show an element of the crime – intent to lie.  Can’t do b/c no similarity. 

d. Preparation/Plan – before or after crime conduct which shows that the charged and uncharged crimes are parts of a single series of events. E.g. stealing care, buying weapon. The parts have to fit together. 

e. Knowledge – parallel to intent.  Crimes usually either require knowledge or intent.  Have to show someone at least knew something was a crime.  May be able to show by commission of a similar act. Where ( claims innocence, e.g. whether he knew checks were stolen, can use other acts (previous deposits of stolen checks) to show knowledge or intent.  Whether this evidence is let in will depend on how badly the evidence is needed and how much it advances an issue. Still do the 403 balancing test after all of these to determine admissibility.

f. Identity – signature, handiwork, common modus operandi(m.o.)

U.S. v. Whitty – first step is a common m.o. e.g. white bunny rabbit.  The 2nd witness becomes equivalent of another ID witness.  Prosecution will list all the similarities between evidentiary offense and the charged offense to show the uniqueness of the m.o.  Defense will argue that these are generic differences and that lots of people do things that way.

People v. Howard – ID not properly used.  Some aspects of crime are generic.  This case shows how the appellate court uses the abuse of discretion std to its advantage.  If wants to affirm brings up the trial court’s right to discretion. 

Absence of Mistake/Accident – doctrine of chances – the more often an infrequent incident occurs, the more likely it is that its subsequent reoccurrence is not accidental. Makes prior acts evidence in identity cases esp. relevant.

Same transaction, intrinsic, inextricably intertwined, res gestae – if the uncharged offense arose out of the same transaction as the charged offense.  If it is necessary to complete the story of the crime or is intertwined with the evidence regarding the charged offense. E.g. in Heidebur where previous sexual contact w/ victim(uncharged) was interwined with possession of indecent photos of same victim(charged).

404(b) Notice Requirement  Diff. Between FRE & TRE

· Texas – notice requirement qualified by 1) notice does not apply to uncharged crimes involved in same transaction.

· W/o this exemption would have to go through all your evidence & figure out if it was evidence of some other crime.

· FRE – if same transaction, 404(b) not applicable (stated differently) ( in under both TRE & FRE no notice for crimes w/i same transaction.

4. Sex Offenses – FRE 413—415

413—415 – These rules don’t exist in TX & there is no case law to support them.  Many states do have these. They allow propensity evidence and they are subject to Rule 403 balancing.

U.S. v. LeCompte – good analysis

· First trial admitted evidence under 404(b) and got reversed b/c did not give notice under 414. 2nd trial, evidence excluded under 403. Gets  reversed b/c should be admitted under 414.

· Have to apply 403 to allow 414 its intended effect.  Can use 403 to prevent overkill but can’t exclude evidence that should be in under 414. If there was substantial dis-similarity, 403 might apply.

U.S. v. Mounds – discusses policy of 413—415. Const. claims of Due Process & Equal Protec.

equal protection argument --  413 singles out sex offenders from other criminals but 413 passes under rational basis for law.

due process – 413 not fundamentally unfair b/c have 403 to balance.

What makes sex offenses special?  

If there is an attack on same victim applies to motive.

In TX if have a diff. victim can’t apply prior sex offenses to motive.  

Under 404(b) standard, would be admissible as a motive theory.

motive theory

circumstantial evidence theory – consent in acquaintance crimes is parallel issue to intent.

In grand juries can find out about other offenses b/c FRE don’t apply.

In adult victim case (stranger) – propensity is probative in all sex crimes b/c of gross recidivism rates: sex offenders have a very high relative risk of re-offending.

State v. Burns – no 403 protections under MO law. Statute says “shall be admissible” not “may be admissible.”  But under MO const. have right to be tried only for crimes charged. B/c MO statute provided for mandatory admission of evidence and did not consider its relevancy (403 balancing) it was unconst.

Summary:  No special rules in TX, use 404(b) to decide admissibility. 

B. Evidence Concerning the Victim in a Criminal Case

1. Homicide & Assault – FRE 404(a)(2), 404(b), 405(a)

Carino – using character evidence to support a self-defense claim.  Character is not an element of self-defense ( only circumstantially relevant.

Victim has prior history of manslaughter of boyfriend.  Under 404(a)(2) can offer evidence of alleged victim but under 405 restricted to reputation or opinion.  Can not use prior conduct or manslaughter conviction.  

Ct. says can introduce specific violent acts if he had knowledge at time of the event.  “Communicated character” – anything that ( knew would make him afraid could be admitted under 404(b) – knowledge exception.

New FRE not in TRE:  If the ( offers proof of victim’s peacefulness, prosecution can offer evidence of his – 404 (a)(2).

Victim’s character is in the hands of the accused, ( has to attack it first. 

 In assault case can only open door to peac. of victim if ( attacks it first.  If he only uses character as evidence of need for self-defense, prosecution can’t rebut.

But in homicide case any use of victim’s character will open door to rebuttal.

In assault case can put victim back on stand to testify to her actions but in homicide case, can’t, ( fair to allow victim to rebut circumstantial use of their character.

In TX when ( attacks victim’s character, victim can’t rebut.

Note p. 60: Evidence of the victim’s aggressive character may be admissible but 405 limits to reputation or opinion unless the character or trait is an essential element of the crime. 

2. 412 – Rape Shield Laws – Alleged Victim’s Past Sexual Behavior

Pre-rape shield laws permitted character evidence to support consent defense.

· TX rules are different:  FRE 412 applies to crim & civil.  TRE limited to criminal only.

· 404(a) bans circumstantial use of character for unacceptable purposes. So there is a structural problem in shield laws which ban all use of evidence – could have amended 404(a)(2) to limit use to self-defense in homicide or assault but not allow uses for consent defense.

· The typical rape shield provision bars evidence of sexual character, reputation or conduct w/o regard to purpose or relevancy..  The other rules (404, etc do not bar evidence totally but only if offered for a specific unacceptable purpose. That is why exceptions are necessary.  That is why Const exception is used in unanticipated situations (no exception written).

· In Hawaii, rewrote law b/c original intent was to bar sexual character and conduct evidence for showing propensity.  Then avoid problems of Summitt & Doe that ban evidence w/o regard to the purpose of the evidence.  

Note exceptions to 412[to prove source of semen, prior sexual behavior w/ accused, const. rights]. TX has more exceptions. 

C. Civil Cases – 404, 405

FRE 404(a) – can’t use character defensively in civil cases but can use under TRE.  [TX in this case doesn’t have the better rule.]  Character evidence in civil cases is of slight probative value & may be very prejudcial.  Tends to distract jurors from main question.

404(b) – same applies in civil cases

Character “in issue” – whether character is an element of crime.  In defamation suits or libel it would be. If it alters the rights & liabilities of the parties it is an “essential element.”

Section 3:  Habit 

A rule of admissibility.  Allows in habit(people) or routine practice (organizations).

Character trait v. habit (more probative, less prejudice).

Habit would be admissible under 404(b) as a plan.  Some evidence that would be inadmissible under 404(a) can be admitted as a habit. 

Definition = autopilot actions. Nonvolitional activity that occurs with invariable regularity.  Do it w/o thinking.   Literal(Perrin, he has a “bad habit” of acting a certain way) & figurative definitions; rule insists on literal meaning. Note p. 76 – many examples.

If ruled out under habit, may  still be admissible if relevant as along as doesn’t involve character.

Routine practice cases are stricter – similar transactions – some qualify as habit, some don’t but still admissible. 

Weil v. Seltzer – former patient evidence not admissible as habit b/c not involitional but could be admitted under 404(b) to show plan, knowledge, identity or absence of mistake.

Section 4:  Subsequent Remedial Measures -- 407

407 prohibits when evidence is offered to prove negligence or culpable conduct.  Can be used when offered for acceptable purpose if passes 402 & 403.

Can’t admit b/c don’t want to discourage remedial measures.

Can be used to establish feasibility at reasonable cost = very damaging evidence, ownership, control.

Anderson v. Malloy – classic remedial event: placing chains & peepholes after rape.

( is complaining not allowed to admit evidence of locks, etc. under feasibility exception. 

Infeasible includes impossible and not practicable.

“false security” statement of motel owner implies peepholes & chains were counterproductive.  If he had actually come out and said that then ( could rebut.

Ct. says that in 2nd trial remedial measures will be admissible b/c of “false security” statement. 

407 is a shield.  Can hide behind it but then can’t reach around it and punch.  

Measures Undertaken by Nondefendants – can admit evidence of remedial measures by a party who is not a defendant. But if 407 doesn’t bar evidence, 403 might.

Product Liability – Texas allows subsequent measures in product liability. Diff. from FRE. TX follows the Ault case(p. 83).  ( In federal case can make a big difference; becomes a forum shopping issue over whether federal or state court allows this.

Section 5:  Compromise & Offers to Compromise:  408-410

Evidence of settlement or conduct or statements in settlement negotiations not admissible as an admission of what is offered or is rightfully due.

Rochester v. Mulach – was correspondence between two parties an offer to compromise? Letter accepting responsibility for some damages but not others is not an offer to compromise. Even if the letter was a compromise the admission of a fact is not to be excluded b/c it was accompanied by an offer to compromise(Penn. rule).

FRE – if admissions are made in the process of settlement negotiations then inadmissible.

Three theories for exclusion of settlement evidence:

1) Expeditious and extrajudicial  settlements are to be encouraged & privacy of communication is necessary for that 2) relevancy theory – claim may be settled to avoid the annoyance of dealing with it ( does not signify an admission 3)contract – express reservation of secrecy; if not agreed to then offer null & void.

For 408 to kick in have to have a 1) a claim(demand) 2) a dispute 3) an effort to compromise.

A claim which is not in dispute should be paid in full, poverty is not an excuse.

408 Exceptions:

· proving bias or prejudice of witness

· negating a contention of undue delay

· proving an effort to obstruct a criminal investigation or prosecution

Requirement of a dispute – If there is no dispute, whatever is admitted, e.g. a mistake is admissible. 

Bias or prejudice of a witness – proof of a settlement by a witness can be admitted to demonstrate credibility of witness, possible bias of witness.

Applicability in criminal cases – evidence of settling in civil case admitted into criminal case – controversial. In criminal cases usually should be able to exclude.  Prosecutor will argue that evidence doesn’t have to do with the validity of a claim or its amount.  Defense will argue policy, that it deters settlement.

FRE 409—Payment of Medical & Similar Expenses – its good business to cover other expenses.  Does not extend to statements made in connection with settlement.

FRE 410 – Inadmissibility of Pleas, Etc. – criminal counterpart to 408 – excludes offers to plead guilty, statements made in connection with that.  Covers civil also.

U.S. v. Greene – 410: Inadmissibility of Pleas, Plea Discussions, Related Statements

Greene had discussions with DEA agent regarding possible “cooperation.”  Greene argued that these discussions excludable under Fed.R.Crim.P. 11 and FRE 410(4). Ct. decides that DEA person is not an agent of prosecuting attorney ( not excludable.

· Only the attorneys have authority to settle the case.  In a criminal case have to talk to accused with his attorney.  [408 is not limited to disc. w/ atty., don’t need one.]

Agent of prosecuting attorney – if the agent represents himself as working directly with prosecuting attorney then discussions are excludable.

Plea discussions – includes offers of immunity, dismissal of charges, etc.

Use of statements during sentencing phase – FRE do not apply during sentencing ( can admit incriminating evidence of plea negotiations.

Section 6:  Liability Insurance – 411

Charter v. Cleborad – rebuttal witness against expert witness is an attorney working for same insurance co. as (.  T. Ct. does not allow in any questioning regarding insurance co. But evidence of liability insur. can be offered for other purposes such as proof of agency, ownership, control or bias or prejudice of a witness.  ( should have been admitted.

ownership or control – e.g. who owns a vehicle involved in accident

lack of insurance – showing that ( has none is immaterial and erroneous.

other kinds of insurance – under collateral source rule, evidence of other coverage is also normally inadmissible.

Can never bring in amount of insurance.

HEARSAY -- A statement made outside of court. 

FRE 801: statement = 1) an oral or written assertion 2) conduct(non-verbal) of a person, if that person intended it to be an assertion.

Declarant = a person who makes a statement

Hearsay = A statement offered in evidence to prove that what the statement asserts is true.  Statements made by the Declarant while not testifying.

“A statement, other than one made by the declarant while testifying at trial or hearing, offered in evidence to prove the truth of the matter asserted.”

Hearsay Dangers

· perception 

· memory—impalpable failure of memory

· narration – ambiguity/misinterpretation – extends to any accidental communication.

· sincerity 

Declarant has bad facts in first two, good facts in last two.

These dangers are inherent anytime we use another person as a source of information but in trials have to rely on people for information through testimony.

Ideal Testimonial Conditions:

· under oath

· in presence of accused & jury

· subject to cross

Oath and presence serve as a deterrent to fabrication. Impact sincerity.

Presence – shows demeanor.  Reflects on perception & memory.  Credibility. People are not good at detecting lies, not able to use nonverbal cues well.  Detect lies through analysis of verbal cues. 

Eyewitness ID – showing one at a time is better versus viewing all in a lineup.  As likely to convict on correct ID as on incorrect ID.

Cross – affects memory & perception, narration & sincerity. Esp. misunderstanding in narration.

Purpose of Hearsay Rule:  to keep out, out-of-court statements. When admitting out-of-court statements four things can go wrong: sincerity, narration, perception & memory.  In court have presence, oath, cross to help.

2-step process of how jury interprets hearsay: 1) first, the knowledge that she said it 2) the fact that she said it means she believes it ( it is true.  If she says it, but does not believe it, then jury would wrongfully think it was true.

If what the witness says out of court is not filtered through oath, presence & cross, the danger that it is not truthful rises.   Hearsay is bad in terms of credibility.  

Inadmissible hearsay protects the ( against the dangers of bad evidence. 

Commonwealth v. Farris – 801 (a) – (c)

There is an oral assertion that Farris is a robber. If detective testifies that he acted on Moore’s statement to arrest Farris, then Moore is used as an unsworn witness against Farris.

Court’s Reasoning:

· If detective had testified flat-out that Moore had told him that Farris was involved, it would have been clear hearsay. It would have been an assertion by someone not in court, offered for its truth, and thus depending for its value upon the credibility of the out-of-court asserter.

· Indirect versions of hearsay statements or negative results of inquirey cannot be used to obviate the hearsay objection.  If apparent purpose of offered testimoney is to use an out-of-court statement to evidence the truth of facts stated therein, not admissible.

· Moore should have been subject to cross to test the basis of his statement to the detective.

Same thing applies in Schaffer where a negative answer = indirect hearsay.

Hanson v. Johnson – Verbal Acts

Words as facts v. words as manifestation of belief in a fact.

In this case, Schrik’s words cause a conveyance, no need to go any further.  They are not relying on Schrik’s credibility but on Hanson’s  in stating, under oath, that the words were said. Whether Schrik’s words were true or not, if he said them he caused a conveyance.  This is in contrast to Schrik’s words to the bankers (# 2) the belief of which was important, couldn’t admit that.

Issue is whether the words alone mean something or whether need to believe what they say. If it requires getting into the head of the person who said the words, = hearsay.

If words create something, in and of themselves, can be admitted.

Notes pp.99-100:

· verbal acts – can admit evidence of an oral agreement to prove the existence of a contract but can’t admit a note that says boss had to re-order for a certain price and that is why there are contract damages b/c have to believe the content of that note.

· In prosecuting for threatening judicial officers can admit evidence that statements were made but not that they are true.

· Can admit evidence of individual ballots to prove a vote was cast but not to show whether ballots were true or false.

· If the verbal act (statement) itself affects the legal rights of the parties or is a circumstance bearing on conduct affecting their rights, can admit it.

McClure v. State – Effect on State of Mind

If statement admitted to show his state of mind, doesn’t matter whether the statement was true or not.  Not a verbal act, won’t make anything happen. Was admitted to substantiate what he thought, not whether or not that thought was true.

Notes:

· Notice or knowledge – Smedra (sponge case) – for the purpose of showing notice, not that the condition exists, statement could be admitted.  Can invoke FRE 105 – Limited Admission – give instruction that evidence has a limit. If offer evidence w/o limitation, judge doesn’t have to let it in at all.  If party asks for exclusion, not limited exclusion, judge doesn’t have to exclude it at all.  It’s the attorneys’ responsibility to limit the evidence, not the judge’s.  Its improper for judge to intervene re. limitations.

· Good or bad faith --  can admit evidence to show that co. continued to sell bad product to customers even though it knew it was bad.

· Motive – Bell v. State – offered to show that ( though victim was carrying a lot of money, not whether or not victim did have that money.

· Probable cause or the reason for an investigation – evidence of a tip used to show why DEA was watching a house, not whether or not tip was true.

U.S. v. Zenni  -- Implied Assertions

Draws on Wright v. Tatham – how dull was Marsden?  Could letters written by now dead people be admitted as proof of his intelligence?  Baron Parke opinion – if statement or act is used that implies declarant’s belief (such that his own statement would be hearsay) not admissible.  

Not all hearsay is inadmissible – lots of exceptions.

FRE rejects Wright but TRE hangs on to most of it.  Well thinks Texas & England are right in this respect & that FRE is wrong.  There could be lots of reasons why letters were written that way that have nothing to do with Marsden’s intelligence.  If can’t cross, don’t know. 

Zenni Court says:

· Utterances over the phone (bookmaking) were not offered to show the declarant’s belief in a fact sought to be proved.  Didn’t matter if words were true, just that they were said.

· Common Law View – Can’t admit 3rd party implied assertions. Cites Baron Parke’s sea captain example:  if sea captain embarked on voyage in a vessel with his family  that conduct was hearsay.

· FRE arguments for admitting implied assertions: 1) sincerity not involved in the act 2) underlying belief in the actions self-verifying b/c actor has based actions on belief. ( implied assertion not as vulnerable as an express assertion on assumption that the conduct was non-assertive. This is where the definition of statement comes from re. “assertion.” 801(a)(2) removes implied assertions (not intended to be assertions) from hearsay rule.

· Court’s rationale: if don’t have intent to communicate, can’t deceive.

Wellborn Hypo:  Victim gets beat up, Nurse testifies re. his statements to her:

· #1  N: V said “D did it.” = verbal assertion = hearsay [FRE = TRE].

· #2  N: V couldn’t talk but pointed to picture of D = nonverbal assertion = hearsay [FRE = TRE]

· #3  N: when told V that D was coming to visit D hid = nonverbal nonassertive conduct, not used for communication (like sea captain). This is not a statement under FRE ( not hearsay. Wouldn’t be admissible under TRE. TRE broadened to include all verbal utterances or nonverbal intended as a substitution for verbal expression.

Any out-of-court belief that is being offered as evidence = assertion = hearsay.

When #3 is presented in court the hearsay buzzer doesn’t go off but # 2 definitely.

· #4  N: V said “Don’t let D in here.” Verbal non-assertive. This is not an assertion b/c it is an imperative sentence not a declaration (has to be true or false). ( non-hearsay.   This is hearsay under TRE but not under FRE. In TX, a verbal statement whether declarative or not can be hearsay. 

· #5  N: When D walked in V said “I didn’t tell them anything about you.” = declaration but not being used to prove the matter asserted = assertion used inferentially (note 4).  Hearsay in TX but not under FRE.

· Categories 4 & 5 may have lower risk of insincerity but have greater risk of ambiguity and misinterpretation (need cross to lower this risk).  To Wellborn, this is why it is a mistake to categorize 4 & 5 as non-hearsay & this is why TX doesn’t admit 4 & 5.

Notes pp. 106-7

· Nonverbal assertion – testimony that someone else pointed to something. or IDing something with gestures.

· Nonverbal nonassertive—testimony that the ( performed drug transactions.

· Verbal nonassertive conduct – Questions or imperatives (commands) can’t be assertions.

· Assertion offered to prove implied matter rather than matter asserted – “ I didn’t tell them about you.”

· Silence – normally not hearsay since silence is nonverbal conduct, not normally intended as a substitute for verbal expression.
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Hypos to demonstrate use of these:

#1 – Suit by estate of deceased creditor on the dead, defense wants to offer evidence that debt was paid off June 1.  In rebuttal ( estate wants to call deceased’ secretary to testify that on June 30 the deceased said to her, “Send D another bill.”  Trial court said that would not be hearsay. 

This is like category 4 – verbal nonassertive ( FRE  = NHS
TRE = HS

If he had said, “D hasn’t paid yet.” -- #1 – verbal assertion = HS under both

#2 – Criminal case where assault on woman, evidence that her husband had seen assailant.  Husband pounced on him when he saw him at police station. #3 nonverbal, nonassertive message ( under FRE= NHS; under TRE = HS

Texas court said that was HS but now would be admissible even in TX

assertive – was the motive of the act to convey a message.

#3 –“I think this means no candy.” = category 2 = nonverbal assertion, meant to convey message

#4 Life insurance policy suit, co. refusing to pay says that insured didn’t die w/i policy period.  Issue is did insured die b/f MN on date of policy expiration?  ( witness W1 wants to testify that she drove past his house at 11:45 pm and there was black bunting around the door. Nonverbal assertion ( inadmissible HS in Texas and FRE.

Wedding band = nonverbal assertion.

If family member said “X is dead” could be admissible as an exception if unavailable. 

Statement of personal family history. 804 (b)(4) – includes statements such as when & where born.  Things you couldn’t have had personal knowledge of. 

W2 testifies that she was in living room and could see into decedent’s bedroom. At 11:45 Dr. was turning off life support. nonverbal nonassertive, under CL = HS but not TRE, FRE.

What if she saw Dr. pull sheet over head? may be symbolic. close case whether it is assertive or nonassertive. In close case, ambiguous, allow in, NHS under FRE.

#5 At 11:45, Dr. came out and said, “Last wishes were that all medical bills be paid.” Verbal assertion, used inferentially, not used to asset he’s dead but used to assert wants bills paid.  FRE=NHS; TRE = HS

FN 21, p. 106: FRE requires a determination of assertive intent in analyzing nonverbal.  If its verbal, just have to decide if its an assertion and is it being offered to prove the matter asserted. If its not an assertion, or if its being asserted to prove something else, not hearsay.  Can’t take everything too literally. Have to interpret the words e.g. when someone runs light and statement “He must be colorblind.” Words don’t literally assert that he ran light but imply that he did. Have to look for intended meaning and if it is assertion of what trying to prove = hearsay.

Bridges  v. State – Circumstantial Evidence of Declarant’s State of Mind

Facts – girl was taken to perpetrator’s house.  Girl described house and articles there to mother.  He was arrested a month later.  Her description matched his home.  Issue: Was what she said to her mother hearsay? 

Court’s analysis – Girl’s statements show that she had knowledge is a circumstantial fact from which  we can infer from that she was there.  Not offered to prove matter asserted but asserted to show that she was there. Her knowledge allows to make step 1 inference, that what she said was what she believed but not to step 2, that it is a correct belief.

· Are they right that her statements are not being admitted to assert that they are true? Wellborn thinks maybe her statements do go to assertion of matter to prove – description of place she was assaulted, not Bridge’s place.  This is the counter-argument.  If she had given a description and it matched what he looked like that would be HS.  The problem is the evidence seems compelling. There is an unlikelihood of matching.  Everyone knows that children and adults are suggestible.  This is a real problem b/c when police question victim, they can suggest a suspect.  This poison’s the victim’s memory.  ( will want to argue that recollection is inadmissible, faulty.  Can prove through cross. 

· But through rebuttal can show that she described house b/f he was identified, that is powerful.  801(d)(1)(B) – prior consistent statement, offered to dispute their was improper influence.

Note 2 p. 110. Have to prove in workers comp whether was attacked for personal reasons.  Have to prove D is crazy, not personal reasons.  Can infer from statements D made that he is crazy.  Court says statements not hearsay, not offered to prove matter asserted. Or look to 803(3) Exception—to prove existing state of mind.

Now finished with first part of hearsay, now go on to next step in 801(d)

Prior Statements by Witnesses  

801 (d) takes 2 categories (prior statements and admission by party-opponent) and tells why they’re not hearsay even though they look like hearsay.

· 3 categories of prior statements by witnesses – admissible if declarant testifies as a witness and is subject to cross.

· (A) inconsistent

· (B) consistent

· (C) IDs – statement that identifies a person is always admissible if testify.

· A & B are very restrictive, only a small fraction qualify,  but C is not restrictive.

Problems of these 3 are all highly different.  Have to evaluate separately. 

Prior Inconsistent Statements

Inconsistent – problem is the turncoat witness in the criminal case (rule applies to crim. & civil).

Prosecution witness incriminate the accused out of court, b/f court but when called to testify, say he didn’t do it.  Happens a lot. Possibilities: either trial testimony is true or false.

CL said prior statements of witness = hearsay w/ exceptions.  

Inconsistent statements:

Impeachment use – all are usable to impeach the witness. Affects credibility globally. Can impeach a witness w/o being believed by trier of fact.

Substantive use – admissible to support a verdict. Can be critical in a case. This was needed in Castro-Ayon or ( walks.  Needed to admit prior inconsistent statement. 

U.S. v. Castro-Ayon -- ( challenged prior inconsistent statements by witnesses (illegal aliens who gave statements to Border Patrol).

· Under 801 statement must be inconsistent w/ testimony and given under oath subject to penalty of perjury at trial hearing or other proceeding.

· Critics of not allowing in(argue in favor of CA approach)  say jury should be allowed to decide what is going on. CA allows all prior inconsistent statements.  

· Original version of FRE did too but later version Cong. changed this.  House wanted to be restrictive re. when prior inconsistent statement could be admitted.  Senate & House disagreed ( compromised prior statement must be given under oath at a formal hearing of some kind. ( House got most of its version, restricts what gets in.  Rule does allow Grand Jury testimony that is subsequently recanted.  In Castro immigration hearing was close enough to allow statement in.

· Argument against CA approach: A person can be convicted of any crime based on any unsworn statement given under suspicious circum. & repudiated under oath. 

· TRE is different – Prior statement has to be in Grand Jury in criminal cases or previous hearing in same trial.  Puts Tx back with CL & House version. 

Notes – p. 113

1. U.S. v. Dietrich – holding that prior sworn statement given to Secret Svc. agents not admissible b/c the interview was not an “other proceeding” under 801(d)(1)(A). There was not legal formality.

2. A prior inconsistent statement that is hearsay & not available for substantive use may still be available for impeachment subject to requirements of Rule 613 but a limiting instruction must be given upon request..

3.  Inconsistency is not limited to diametrically opposed answers but may include evasive answers, inability to recall, silence or changes of position.

4. A party may not call a witness for the primary purpose of impeaching the witness with prior statements that would otherwise be inadmissible.

5. Occasionally courts have admitted prior inconsistent statements not qualifying under 801 (d)(1)(A) as subst. evidence using the residual exception (Rule 807).   

Prior Consistent Statements – 801(d)(1)(B) – statement is consistent with the testimony & is offered to dispute a charge that the Declarant 1)lied 2) was subject to improper influence 3) had an improper motive.

( if the statement is used to rebut accusation of 1-3 above its admissible.

Can still have hearsay dangers, relevancy problems

Pre-motive requirement – prior consistent statements have no relevancy to refute the charge unless the consistent statement was made b/f the source of the bias, interest, influence or incapacity originated. E.g. in Campbell, a TX murder case the princ. witness was  a neighbor, offered $400 from Crimestoppers to motivate them to turn someone in.  The prosecution needed prior consis. statements b/f she heard about the reward.

TX case after Tome – meeting b/f testimony to orchestrate testimony = improper influence.  Witness has to be present for cross re prior statement ( need to keep them handy if going to use prior statements.

Tome v. U.S. – not a good case to study.
Issue: Whether out-of-court consistent statements made after the alleged fabrication or after the alleged improper influence or motive arose are admissible.

Facts:  Charge that child’s statements of abuse by father were motivated by wanting to live with her mother. 

Court adopts pre-motive requirement and limitation that statements be offered to rebut. Consistent statement can’t rebut accusations if it is made after the alleged fabrication, influence or motive.  Kennedy’s view – FRE meant to codify CL. He is right, Breyer mistaken.

Rehabilitating a statement answers impeachment.

ID of a Person – 801(d)(1)(C)

U.S. v. Lewis – witness ID’s wrong person in courtroom after IDing correctly from photos earlier.  Arguments of public defender:

· Rule only permits corporeal ID (ID of person in the flesh), not a picture.  Counter – legislature intended could ID anything.

· Rule requires a consistent in-court ID. Counter – legisl. hx.—as long as witness subject to cross, doesn’t need to be consistent.

· Can’t introduce prior inconsistent statement.  Counter – Govt says not inconsistent, only point to having C is that it overrides restrictions in A & B.

U.S. v. Owens – correctional officer beat up, during 1st interview he’s groggy, can’t remember.  During 2nd interview he remembers who did it. By time of trial he admits to having ID’s someone but can’t remember who it is.

Appealed on 2 bases: 1) Confrontation Clause 2) Rule 802

Court’s analysis cites Green case – CA evidence case where subst views of prior statements is admitted. Witness ID’d suspect at prelim. hearing but in trial can’t remember. Can introduce prior testimony as prior inconsistent statements.  Now means that as long as declarant subject to cross, can admit anything and it is Consti. 

Fensterer Case – close to Owens; govt. expert witness can’t remember basis for his opinion. This is OK as long as subject to cross.

If witness not subject to cross, have to strike the testimony but in Owens, the witness answered every question.  Wasn’t subject to cross concerning what he couldn’t remember.  Court says have to take the more natural reading of “subject to cross” and that it includes Owen’s cross.

804 – unavailability of witness regarding lack of memory concerning subject matter.

answer – legislative intent – meant to cover something else.

Notes on Hearsay & the Const. Right of Confrontation—There are 4 categories of HS statements

1. Prior statements by witnesses – if subject to cross under oath in present proceeding does not offend Const. right of confrontation.

2. Former testimony – const. requirement of unavailability – witness must really be unavailable despite good faith efforts to produce witness at trial. e.g. he went back to Mexico, not good enough.  Have to show that you looked for him, tried to contact him there but couldn’t find him. 804(b)(1) exception.

3. “Firmly rooted” exception – Where proffered hearsay has sufficient guarantees of reliability to come within a firmly rooted exception to the hearsay rule, the Confron. Clause is satisfied. E.g. 801(d)(2), 803, 804 exceptions (not 804b3), excited utterances, statements made for medical Rx, coconspirator statements and many others.

4. Not within a “firmly rooted” exception – if e.g. offered under “residual” exception of 807, then Confron. Clause requires a showing of “particularized guarantees of trustworthiness.” Evidence must possess indicia or reliability by virtue of its inherent trustworthiness, not by corroboration by other evidence.

Section 3:  Admissions By Party-Opponent—801(d)(2)

803, 804, 807 – True Hearsay Exceptions.  Gen. Theory of Hearsay Exceptions:

Substantive or Circumstantial guarantees of trustworthiness.

Circmstantial – something in the circumstances make the statement more trustworthy.  They can substitute for the ideal conditions.   

If a statement in and of itself qualifies as being adequately trustworthy, its not hearsay and anyone can use it.  Party admissions, however, are one-way only.  It has to be offered against the party who said it.

Theory of estoppel (waiver) – a party is estopped to object to his own statements that were made not under oath or subject to cross. But these procedural rights are to protect you against everyone else’s statements against you, not your own.

Party admission is not a  statement against interest (rule 804, requires party unavailability).

A. Individual – 801(d)(2)(A)

Jewel v. CSX—train wreck. Were 6 y.o. statements admissible against her side re. whether parents were fighting at the time?

Court says statements were admissible as party-opponent statements in an individual capacity.  

Must be made by a party.

· Admissibility, not based on trustworthiness of statement, but rather on a kind of waiver that a party should be entitled to rely on his opponent’s statements.

· Advisory Comm – admissions by a party opponent are excluded as hearsay  on the theory that their admissibility is the result of the adversary system rather than satisfaction of the conditions of the hearsay rule. 

· Party—opponent  can always try to impeach the credibility of the statement as a defense against non-credible statements that are admitted.

Notes p. 133:

1. Statement by a party qualifies as an admission even if it was not against the interest when made e.g. wife’s admission in  divorce proceedings of husband’s drug use could be used later for insurance co. accusation of drug use against him wife’s case against insur. co.

2. In criminal cases, statements of the accused made prior to arrest are admissible against him as admissions but statements made after are subject to Miranda doctrine. State, not victim is the party –opponent in criminal cases ( statements of victim, while admissible under 613 for impeachment, are not admissible against State as substantive evidence.

B. Adoptive – 801(d)(2)(B) – party has manifested belief in its truth.

Estoppel theory – easy to apply to (A).  (B) – if use a statement to document what happened, can’t complain about its admission later.

U.S. v. Morgan -- ( accused of selling drugs, wants to admit statements of govt. informant that someone else was selling drugs in that location.

Court says that since govt. manifested its belief in out-of-court sworn statements, govt. adopted them. ( admissible against party-opponent.

Notes:

1. If someone’s actions indicate adoption of a statement, that statement can be admitted against them. 

2. Courts have disagreed as to whether out-of-court statements by govt. agents are admissible against the prosecution in criminal cases.

People v. Green – Could (’s silence when wife said he hired someone to kill Moore be construed as adoption?  No. Only when the evidence establishes that the ( demonstrated his or her adoption of the statement or belief in its truth.

Notes:

· When an accusatory statement is made in (’s presence, & he has a chance to deny it, the statement & his failure to deny are admissible.

· Post arrest silence (U.S.v. Doyle) – after Miranda is given,  may not be used – violates due process.

· pre-arrest silence, not induced by govt. may be used. e.g. guy hides out for 3 weeks(Jenkins)

· Impeachment by prior inconsistent silence (Doyle—Jenkins—Fletcher) – all were homicide/self defense cases.  Prosecution wants to cross on prior silence but can’t if Miranda was given.  In Fletcher there was no indication that Miranda was given ( ct. allows cross on post-arrest silence.  Can argue against this by saying that just b/c wasn’t given Miranda doesn’t mean he didn’t rely on those rights, everyone knows about them from T.V.

· Failure to respond to letter does not necessarily indicate adoption.

C. Authorized – 801(d)(2)(C)

E.g. lawyers.  These statements are admitted b/c if authorized person speaks for a corp., then corp. speaks.

Kirk v. Raymark – Kirk wanted to admit contradictory evidence from an expert employed by Owens—Corning in another case against them.  Ct. said that experts are not agents, their testimony should not be under the control of either party, even though employed by one(ethical issue). 

D. Agent or Servant – 801 (d)(2)(D)

Tangent:

3 possibilities for a statement of fact:

1. declarant has personal knowledge – i.e. saw it happen

2. hearsay – someone told you 

3. conjecture

An opinion rationally based on perception is like personal knowledge.

Rule 602 – witness has to have personal knowledge to testify.  Hearsay barred by 802, 602.

Rule 701 – opinion test – nonexpert conclusion has to be rationally based on perception ( conjecture barred by 701(a) + 602

In Wild Canid neither Poos nor secretary could testify that Sophie bit the child but their out of court statements could be used.  This shows the power of party admissions.  In the case of party admissions under (D) there is no requirement for personal knowledge.

Mahlandt v. Wild Canid Survival – boy gets injured either crawling under fence or attacked by wolf.  Issue:  Can wolf keeper’s statements be used against him or against employer? Can corporate meeting minutes be used against wolf keeper or Wild Canid?

Trial Ct. excluded all b/c keeper did not have personal knowledge of the facts.  Under 801(d)(2)(A) keeper’s statements can be used against him b/c he had manifested a belief in its truth.  Can they be admitted under (C) or (D)?  Ct. decides not a (C) situation b/c keeper not authorized to make a statement on the matter by anyone. (D) however does apply b/c his statement relates to a matter w/i the scope of the agency.  (D) includes authorized and unauthorized statements. Defining scope of employment – statement does not have to made during scope of employment as long as employment relationship exists but does have to concern a statement w/i the scope of employment and your dept.

· Rule 805 – a statement containing hearsay w/i hearsay is admissible if each part falls w/i an exception to the hearsay rule.  Rule  805 does not mandate that a person have personal knowledge re. what he is speaking about.

· Rule 403 – balancing probative v. prejudice.  Doesn’t mandate personal knowledge either.

· Since neither rule mandates an implied requirement that the declarant have personal knowledge re a (D) situation, keeper’s statements can be used against Wild Canid.

· Since directors of corp. had authority to include their conclusions in the record, that can be used against Wild Canid but not against keeper. But did not have probative value under 403, ( rightfully excluded.

Notes:

· Whether employee is authorized to speak for employer or not, as long as made w/i scope of employment, it is admissible against the principle. 

· Atty’s statement in course of representing client is admissible under (D).

E. Co-conspirator – 801(d)(2)(E)

The statement was made by a co-conspirator during & in advancement of a conspiracy.

Co-conspirators are responsible for crimes of each other.

U.S. v. Inadi – Inadi is a drug dealer, govt recorded 5 phone conversations between various participants in the conspiracy.

Issue: Does Confrontation Clause require govt. to show that a non-testifying co-conspirator is unavailable to testify.

· Unavailability rule applies to former testimony, not out of court statements(Roberts).

· Reasoning re. former testimony – former testimony is a weaker version of live testimony.  If live is available, it is better to have that.  If not available, take weaker version.

· Co-conspirator statements made while the conspiracy is in progress, are more accurate view of what occurred than would be live testimony to that effect. ( live testimony is not preferred as it is in former testimony scenario.

· Reliability of a party admission is not the issue.

Bourjaily v. U.S.

· When the preliminary facts relevant to Rule 801(d)(2)(E) are disputed, the offering party must prove them by a preponderance of the evidence & judge decides (104a). 

· Battle of “bootstraping rule” (hearsay can’t lift itself by its own bootstraps).  Ct. says that Rule 104 plain meaning is that “an item, offered & objected to, may itself be considered in ruling on admissibility, though not yet admitted in evidence.” This statement of drafters of Rule 104 abolish bootstraping rule.  ( the trial judge can consider any evidence whatsoever bound only by the rules of privilege.

Notes:

2nd statement of 801(d)(2):  “The contents of the statement shall be considered, but that is not enough in itself to establish any of the following: the declarant’s authority under (C), the agency or employment relationship under (D), the existence of a conspiracy under (E). Can’t prove agency by statements of agency alone.

· This requirement can be satisfied by the testimony of nonconspirators or by corroboration of facts contained in the statements  of the conspirators.

· If there is a charge of conspriacy, acquittal of conspiracy does not render statements inadmissible under (E).

· The conspiracy that forms the basis for admitting conconspirator’s statements need not be the same conspiracy for which the accused is charged.

· A statement of one co-conspirator is admissible against another member who joined after the statement was made.

Section 4: Present Sense Impression – 803(1)

A statement describing or explaining an event/condition and made while or immediately after the Declarant was experiencing the event/condition.

Circumstantial trustworthiness is the rationale for hearsay exceptions.  Have to determine which hearsay dangers are diminished in each exception:

803(2) – excited utterance – decreased danger of insincerity, increased danger of percep, narration problems.

803(1) – present sense impression – no emotional distress, don’t have guaranteed mental paralysis ( no defect in memory, contemporaneousness (w/i a few seconds).

Houston Oxygen Co. v. Davis --  court allows statement in b/c it is sufficiently spontaneous to save it from the suspicion of being manufactured evidence. Safeguards are 1) no defect in memory 2) no time for calculated misstatement 3) usually made to another.

Notes:

· witness who reports hearsay utterance does not have to observe what declarant describes.

· contemporaneity of statement can be inferred.

· “immediately thereafter” permits only a slight lapse of time.

· statement of opinion about a condition or event does not qualify as a present sense impression. Present sense does not extend to past.

· declarant must personally perceive the matter. Key is the condition of the declarant.

Section 5:  Excited Utterance – 803(2)

A statement about a startling event/condition made while the Declarant was under the stress of excitement caused by the event/condition.

City of Dallas v. Donovan – Statement need only relate to the startling event, does not have to be a present sense impression of it.  court describes 3 conditions for admitting excited utterance: 1)a startling occasion 2) a statement made b/f time to fabricate 3) statement relating to the circumstances of the occurrence.  Re. time when utterance is made in relation to startling event: doesn’t matter as long as state of excitement exists when statement is uttered.

Notes:

· “relating to a startling event” – the startling event which triggers an excited utterance need not be the crime or accident itself.

· unidentified bystander’s utterance can be admitted.

· Lapse of time – period of stress caused by exciting event may exist for some time depends on 1) lapse of time between event & declarations 2) age of declarant 3) physical & mental state of declarant 4) charac. of event 5) subject matter.  Issue of time most frequent objection to excited utterance.  Need a continuous period of distress.  Child victim cases stretch this exception to days after the event.

· If the requisite stress is shown, a statement may qualify even if it is made in response to questioning.

· Many cases admit excited utterances by a declarant who would be incompetent to testify as a witness on account of youth or mental impairment.

· Have to have some independent evidence of elements of the exception (bootstraping argument) but there is almost always independ. evidence in a real case.

Section 6:  Then Existing Mental, Emotional or Physical Condition – 803(3)

Statements of the Declarant’s then existing state of mind, emotion, condition

1. present bodily condition – Salinas

2. present state/condition of mind ; “in issue” = essential elements of a charge, claim or defense.

3. state of mind to prove conduct – Hillmon doctrine (Pheaster, Norton)

4. testator statements – will cases (don’t need to know)

A. Then Existing Condition

Casualty Insurance Co. v. Salinas – what was Salinas feeling from shoulder injury at the time, how much pain and disability for a worker’s comp. case.

· Hearsay exception rationale:  What you say at the time has some hearsay dangers – narration & sincerity but no danger from perception or memory.  

· If he was saying, “My back hurts.” but not “My back hurt 5 days ago,” but has to be a present sense expression of what he was feeling at the time.

· Wigmore: statements made at times when circumstances lessened the possible inducement to misrepresentation, not when a witness is on the stand much later, are more reliable regarding what someone’s state of pain, emotion, motive, design, etc. was like.  Contemporaneous assertions are more accurate.

· Statements of existing bodily pain need not be made to a physician to be admissible.

B. State of Mind “In Issue” = an essential element of a claim or defense.

Adkins v. Brett -- ( trying to prove that ( alienated his wife’s affections.  To do so he must show 1) that she once loved him 2) that someone interfered w/ that relationship and 3) she doesn’t love him anymore. Trier has to determine wife’s state of mind ( an element of claim. 

Notes:

· examples of declarant’s state of mind “in issue” – e.g. in suit alleging race discrimination in termination can introduce racist comments by management personnel.

· declarant’s state of mind must be material or statement can’t be admitted.

· must be a statement of declarant’s, not another’s, state of mind.

· must be “then existing” state of mind.

C. State of Mind to Prove Conduct; Statements of Memory or Belief

U.S. v. Pheaster – declaration is allowed in to show intent to perform some conduct.

· In Hillmon case, Hillmon’s wife is suing insurance co. but insurer thinks that Hillmon faked his own death and set up Walters.  Hearsay = 2 letters from Walters(victim) to his girlfriend. 

· Pheaster’s statements are Larry’s to his friends telling them he was going to meet Angelo. This is category 3 where no one’s state of mind is the issue( mandatory inquiry into state of mind in 1st 2 categories), rather this is part of the path of circumstantial reasoning.  Same in Hillmon, Walter’s state of mind doesn’t matter, rather, just trying to figure out if Hillmon is really dead.

· Hillmon doctrine – the state of mind of the declarant is used inferentially to prove other matters which are at issue.   Rationale = necessity to use state of mind to infer conduct.When the performance of a particular act by an individual is an issue in a case, his intention(state of mind) to perform that act may be shown.  

· Hillmon and Tatham v. Wright are the most famous evidence cases. 

· Hunter => Hillmon => Pheaster => Alcalde

· Perception & memory can influence infor going into declarant’s head.  Narration & sincerity affect info when declarant says the statements and we have to interpret them as truthful or not.

· Criticism of Hillmon doctrine – we are depending on declarant’s perception & memory

· Compare to state of mind exception where hearsay evidence is admissible if it bears on the state of mind of the declarant and if that state of mind is an issue in the case.

Notes:

· joint conduct – most courts admit a statement of A of intent to do something with B as evidence of both A & B’s conduct. Law stays the same whether solo or joint conduct.

· Hearsay statement of fear by murder victim admissible only to prove subsequent acts of victim, not to identify murderer or infer a (’s conduct.  Victim’s fear based on past events can’t be admitted.

· Statements of memory or belief regarding state of mind are excluded (Shepherd rule). 

Norton v. State – what statements of Bailey to his wife could be admitted to show his state of mind? Only his statement of intention to go to shop could be admitted(intention of future conduct), not his recollection of phone call from Norton(recounting of past conduct).

Notes: testator statements – allow statements of memory or belief as to a testator’s statement regarding terms of the will. Does not extend to statement concerning the conduct of others influencing the terms of thewill. 

Section 7:  Statements for Purposes of Medical Diagnoses or Treatment – 803(4)

Statements made for “purposes of medical diagnosis and treatment.”  Don’t have to be made to a health care provider and declarant doesn’t have to be the patient. 

State v. Moen  -- one of victims  told her physician about threats from ( when Dr. was treating her for depression.

Rationales for admitting under 803(4): 1) the patient’s desire for proper treatment outweighs any motive to falsify (increases sincerity) 2) a fact reliable enough to serve as the basis for a diagnosis is also reliable enough to escape hearsay proscription. Unique guarantee – Dr. cross examines patient when questioning them about symptoms. Description of internal sensations = accurate perception and memory.

Requirements to meet 803(4):

· statement must be made for purposes of medical diagnosis or treatment.

· statement must describe or relate “medical hx, or past or present sxs or the inception or gen. character of the cause or external source thereof.

· statement must be “reasonably pertinent to diagnosis or treatment.”

Risks of faulty memory or misperception are minimal.

Chatfield’s statements to physician met all 3.

Notes:

· statements describing an offense and/or identifying a perpetrator held admissible under 803(4) if relevant to diagnosis or treatment. e.g. Johnson v. State –  was patient hit by a car or assaulted by her husband.  Fault statements not normally medically relevant.

· There is a high likelihood of truthfulness resulting from the patient’s belief that the doctor will rely on such statements in diagnosis and treatment.  If statements that reveal the identity of a perpetrator do not relate to diagnosis or treatment, not admissible. e.g. if social worker was acting as an investigator and not a health care provider.  But as long as acting in part to gather medical information, statements can be admitted.  

· statements to nonphysicians – anyone acting as provider of medical services.

· statements by doctor to patient – does not apply.

· Extends to statements to non-treating physician consulted for expert testimony.  If a Dr.’s opinion is substantive evidence, the basis for the Dr.’s opinions, i.e. what the patient told him, is substantive evidence, not hearsay.  

Section 8:  Recorded Recollection – 803(5)

The witness can no long remember enough to testify fully and accurately and it is made or recorded when the issue was fresh in the mind of the witness.  Have to lay foundation for using when asking questions by bringing out that witness can no longer remember. 

U.S. v. Patterson – McKay testified he could not remember his grand jury testimony ( it was read into the record.  Requirements for past recorded recollection: 1) witness once had knowledge about the matters in it 2) witness now has insufficient recollection 3) record was made at a time when the matter was fresh in the witness’ memory.

· Issue was freshness, previously defined by contemporaneousness, i.e. the witness’ recollection was recorded at or near the time of the event. Freshness, however, is a relative term.

· In Senak the court rejected contemp. as the sole test of freshness.  If the witness’ memory appears to be reliable that may be enough.

· Past recollection also requires a showing that the record accurately reflected the witness’ knowledge at the time the record was made.

· Admitting the refreshed memory of the witness v. contents of the recorded recollection.

Notes:

· Memorandum does not become an exhibit b/c the oral testimony gets more weight.  But if the document used to refresh is a business record that could be admitted.   

· When a memo is not made but adopted by witness, that is sufficient but witness has to participate in making the document. A person with personal knowledge of the doc. has to testify and be cross examined. 

· Even if person is drunk when recollection doc. is made can be used to refresh. 

· Failed memory is an unconditional requirement because the actual recollection must be inferior in vividness to the recorded recollection.

Section 9: Records of Regularly Conducted Activity – 803 (6), (7)

Keogh v. Commissioner of Internal Revenue—803(6) originates from business record statutes, not caselaw.  If diary had been written by Keogh, might be admitted as a party admission against the person who wrote it ( doesn’t need to meet the elements.

“business” – established by precedent.  Doesn’t have to be an “organization” e.g. a checkbook can be a business record.

Issue:  Whether personal record of tips could be introduced as a business record under 803(6).  If the reliability usually found in business records could be established for personal records, they are admissible.

· testimony of another party can be used to establish trustworthiness of personal record.

Foundation for business record(these elements must be shown by testimony of the custodian or “other qualified witness”):

· record was made & kept in the course of a regularly conducted business activity. can be a solo operation. 

· “how to” manual does not qualify—must be data, act, event.

· it was the regular practice of the business activity to make the record(routineness) – impacts on trustworthiness.

· the record was made at or near the time of the event that it records – must be within a “reasonable time thereafter.”

· record was made by a person with knowledge, must have had a business duty to report. Witness need not have personal knowledge of the contents of a particular entry as long as witness can testify that records generally satisfy the conditions of the rule.

· Doesn’t have to be a legal enterprise – can be a “trick book” – pimp.

803(7) – absence of entry – permits proof of the nonoccurrence or nonexistence of a matter by showing that no record of it is found in regularly kept records.  Must first lay 803(6) foundation. Then either record must be introduced or the custodian testifies that a diligent search failed to disclose the matter.

U.S. v. Baker – Was filling out Form 1133, stating that checks not received, a regular business activity? Held forms did not fall within the hearsay exception for records of regularly conducted activity.  Double hearsay b/c forms filled out by people “outside” of the business.

Notes:

· The employee who makes the record or entry need not have personal knowledge of the facts recorded, but some person who is a member of the organized activity must have personal knowledge.

·  Outsider statements (person who is not part of the regular business activity) – that person has no “business duty” to make the report ( produces double hearsay unless the outside statement falls within an exception to the hearsay rule(e.g. excited utterance) ( rule should say “ a person with knowledge within the organization.”

· If outsider statement not offered for its truth, can be admitted.

· 805 – Hearsay within hearsay – “stacking exceptions”  But, under 803(4) can get in statements given for medical treatment in which the patient was quoted.  If combine 803(6) + 803(4) hearsay within hearsay can be admissible or any other statement that falls within an exception to the hearsay rule.

· Officer’s own observations written in a report are admissible but statements made to him by 3rd parties are not.

· Where the source of the info is an outsider, statement may be admitted if it is a regular practice for an employee to verify the info, i.e. records of customer’s identities obtained by employee checking their IDs.

· Can use 803(6) rather than 803(8) if its more convenient when dealing with a public entity b/c 803(6) has a more liberal definition of business activity.

Scheerer v. Hardee’s --  Slip & fall. Whether incident report w/ 3rd party statement was admissible.  Report was not admissible as a business record b/c  the source of the info was never identified, especially the 3rd party statement. Also, incident reports were not filled out routinely, only in anticipation of litigation(“self-serving” motivation taints report). 

· If primary purpose of records is to run business, motivation is accuracy.

· Lack of trustworthniness proviso – if not an independent investigation, self-serving.

· ministerial (chemist’s report) v. investigative report.

Section 10:  Public Records & Reports—803(8) – (10)

803(8) does not cover all documents, only

A – business records of agency

B – matters observed type of report (restricted in criminal cases)

C – factual findings in civil actions & against govt. in criminal cases (but not accused). If required by law to make the report e.g. a medical examiner’s report. Criminal exclusion in C is regardless of who made the report, prosecution can’t use it.

803(8) is more liberal in terms of time that the report was filled out i.e. not necessary to show that the public record or report was regular or made at or near the time of the event recorded. 

Can’t make an end run around the criminal restriction of 803(8) by going to 803(6).  This is one exception to the normal hearsay practice of using one exception to get around another. 

U.S. v. Quezada – Issue: whether the INS Form, warrant of deportation, is admissible as evidence of prior arrest and deportation, in light of  803(8)(B) – “matters that the office or agency observed & had to report on by duty of law unless they are matters observed by police officers/other law enforcement personnel in criminal cases.

Rationale for 803(8) – 1) presumed trustworthiness of public records, and 2) necessity to use records b/c officials would have no independent memory of an individual case.

Rationale for (B) – to avoid conflict with confrontation clause of 6th Amend.  But it is based in part on the presumed unreliability of observations made by law enforcement personnel at the scene of a crime and the adversarial nature of the confrontation between the police and the ( in criminal cases.  In this case the document was created before a crime had been committed.

Can distinguish between routine law enforcement reports prepared in non-adversarial fashion and those resulting from investigating a crime. 

Since warrant of deportation was prepared in non-adversarial setting, admissible. Also, such records are absolutely necessary to prove govt’s case.

Notes:

· Courts have disagreed over whether forensic chemist’s drug analysis reports are excluded. In Tex. a police tech’s report cant’ be used but can use a private lab. ministerial v. investigatory.

· Exclusion does not apply to evidence offered by the accused. 

· Conflicts between 803(8) exclusion & 803(6) – if admissible under 803(6), may be admitted in some courts if author testifies.

· The public record exception to the hearsay rule does not require (like business records) that the record be kept in the course of a regularly – conducted activity or that they be made close to the time of the event.

· Records must concern one of three categories: 1) agency’s activities 2) matters that agency observed & had a duty to report 3) factual findings produced by an investigation that was conducted w/ legal authority.

· Double hearsay problems – if report contains statement by outside declarant having no official duty to report won’t be admitted unless statement fits another hearsay exception.

· 803(16) – Ancient Docs -- > 20 yrs old, authenticity established.  901(8) – Ancient docs or data compilation -- > 20 years old. 

Beech Aircraft v. Rainey – Issue: Does 803(8)(C) exception include opinions and conclusions of the investigator in the report?  Issue has divided the Federal Circuit courts.

Held that conclusions & opinions are within scope of (C). 

Rationale: 

1) definition of “finding of fact” – a conclusion by way of reasonable inference from the evidence ( not logical to separate fact from conclusions. 

2) legislative hx – House & Senate disagreed but Advisory Comm. did not exclude conclusions and made ample provision for escape if sufficient negative factors were present, i.e. “lack of trustworthiness” clause in 803(8). 

3) the opponent has the right to present evidence to contradict the report’s conclusions.

Notes:

· Legal conclusions are not admissible under 803(8)(C).  Jury would have no way of knowing whether person making conclusion was qualified.

· A public record or report that meets requirements of 803(8) may be rendered inadmissible by statute or regulation, e.g. Coast Guard investigative report not admissible in civil action by CG regulation. Same w/ NTSB. 

Section 11: Learned Treatises – 803(18) 

Statement is called to attention of expert witness on cross (to undermine expert) or brought up by expert during direct testimony. Read, not admitted as an exhibit.  A witness no longer has to admit to authority of source before it is read.

Zwack v. State – Can a side read from an authoritative text?  Can be introduced only in conjunction with testimony by expert witness on direct or cross. 

Rationale: Jury needs some guidance to interpretation of the information by an expert.  Info could be misunderstood and misapplied w/o expert assistance.

Notes:

· Foundation for learned treatise must be layed by expert witness ( by testimony or admission) or by other expert testimony, or by judicial notice.  Not enough that it is in a prestigious journal. 

· Treatise is substantive evidence but not received as an exhibit.

Section 12:  Former Testimony – 804 (b)(1)—Declarant Unavailable

Hearsay Exceptions; Declarant Unavailable 

(1)(b) – Requirement for former testimony – 1) the current adverse party had to have a chance & similar motive then to develop the testimony by direct, cross, or redirect. 2) In civil cases, it suffices that a predecessor in interest to the adverse party now had a chance & motive.

State v. Ayers – whether a murder co-defendant’s former testimony in the first murder trial could be admitted against his wife. 

“opportunity and similar motive” test  of Rule 804(b)(1) – whether an attorney might have developed the testimony fully at a prior trial.  If the circumstances were such that those facts could have been brought out if they were available, the present opponent can fairly be held.

· An inquiry into matters of tactical choice is precluded. 

· Was the opportunity there,  not whether there was actual examination to that effect. 

· choice now is between taking the former testimony (under ideal conditions – oath, presence, opportunity for cross, ( trustworthiness, as hearsay goes, its pretty good) or nothing at all b/c declarant is unavailable. 

· similar issues v. similar motives – issues might be the same but motive may be diff. Same motive means the stakes are the same in both trials (i.e. in both trials, charged with murder). Strategy & tactics. 

· If didn’t allow former testimony would torpedo a lot of testimony.

Notes:

· similar motive – as a general rule, a party’s decision to limit cross in a discovery deposition is a strategic choice & does not preclude his adversary’s use of the deposition at a subsequent proceeding.

· opportunity to develop – only opportunity required, not actual examination of the witness by the predecessor in interest.   Can admit grand jury testimony against the govt.(opp. for direct exam. suffices.).

· constitutional requirement of unavailability – prosecution must establish that the witness is unavailable despite “good faith efforts” to produce the witness at trial. 

Clay  v. Johns—Manville Sales Corp. – Issue –In this case the testimony is going to be offered against a diff. party, that was not in the original proceeding. They weren’t even there. What does “predecessor in interest” mean?  Courts favor a broader definition.  As long as the previous party has a like motive to develop the testimony about the same material facts that suffices. 

· In a criminal case, have to be a party in first proceeding.  In civil case can have a surrogate in first case. 

· Common law was much stricter—had to beyou or your privy, the House intended to codify the common law but the case law allows a broader definition of predecessor in interest (civil cases only. 

· FRE v. TRE – language is diff but the law is the same.

Section 13:  Statement Under Belief of Impending Death – 804(b)(2)

Made by declarant who believed that she was about to dies and concerning the cause or circumstances of the expected death.

State v. Quintana – Dying declaration – The statement must be made by the declarant while believing that death is imminent.  This removes ordinary worldly motives for misstatment.  There does not have to be abandonment of all hope of recovery(old common law cases). 

Notes – 911 call dying declaration – it is not necessary for declarant to have actually stated that he knew he was dying in order for the statement to be admitted as dying declaration.

In People v. Siler(911 call) could always fall back on excited utterance, true of many of these.

Compare 804(b)(1) FRE v. TRE – FRE requires unavailability to use depositions. TRE does not.  Criminal v. Civil – in criminal, must be same party in both proceedings, not just someone of similar interests.

FRE v. TRE – Dying Declaration – TRE extended rule to all criminal & civil cases whether homicide or not. FRE – homicide or civil action.  Don’t see many dying declarations outside of the homicide scenario.  Tapering off b/c of better trauma care. 

Section 14:  Statement Against Interest – 804(b)(3)

Standard:  A reasonable person in the same position would not have made the statement unless he believed it was true. 

Diff between FRE & TRE –

· Unavailability – Tex. abolished unavail. requirement. Required at C.L. & in FRE.

· Social interest – Tex. allows statements against social interest (making declarant an object of hatred, ridicule, or disgrace).  FRE – Cong. removed this from FRE b/c thought to be less reliable.  There are not a lot of things that would subject one to hatred, etc. that aren’t also a crime or a tort ( language superfluous. 

A. Civil Cases

Robinson v. Harkins – former wife, victim of husband’s drunk driving wants his statements admitted.  Issue:  if he was driving, he was in scope of employment ( worker’s comp.

· Rationale:  the ramifications of making a statement is so contrary to the declarant’s interest that he would not make the statement unless it was true. 

·  Three general interests – pecuniary, penal, social.  Under C.L. had to be against pecuniary or proprietary interests (what you own, land boundaries). Later expanded to penal. 

· Its against his interest to admit he’s driving b/c social, penal & pecuniary(tort liability).  Also self-serving to admit b/c gets worker’s comp if driving.

· Ct. should have sent case back to trial ct. w/ clarification of law to do balancing. 

· Balancing -- Have to weigh the disserving interest (statement against interest) v. self-serving aspect  of the evidence. Within judge’s discretion. 

Note – declarations against social interests are grounded in trustworthiness also. 

B. Criminal Cases 

Dangers in criminal case re. admitting statements against interests but not in civil cases:

· Williamson – penal, offered by prosecution

· Paguio – offered by accused – must have corroborating circumstances

1. Offered by the prosecution

Williamson v. United States – Issue – Should the statement against interest by one ( which implicated another (  be admitted? Unavailable b/c refuses to testify. 

O’Conner – argues for narrower reading of rule under the rationale that reasonable people do not tend to make self – inculpatory statements unless they believe them to be true. 

· A broadly self-inculpatory  confession does not make more credible the confession’s non-self-inculpatory parts. 

· No  collateral statements(non-self-inculpatory) should be admitted, even those neutral as to interest, especially when the statement implicates someone else. 

· Admitting the disserving parts of the declaration & excluding the self-serving parts seems the most realistic method of adjusting admissibility to trustworthiness.

·  Second sentence – “A statement tending to expose the declarant to criminal liability  and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.”  This also requires that statements inculpating the accused be supported by corroborating circumstances.

Ginsburg – nothing could be against his interest b/c he’s already busted, caught red-handed.

Scalia – the relevant inquiry is whether the particular remark at issue (and not the extended narrative) meets the standard set forth in the Rule (that a reasonable person would not have made the statement unless believing it to be true).  If the declarant names someone else, doesn’t automatically make that statement inadmissible, but must assess it in terms of whether naming that other person is minimizing the culpability of the declarant.

Kennedy approach:  Court should admit all statements which are “precisely” against interest with the limitations that 1) collateral statements that are self-serving are excluded and 2) if declarant has a motivation to obtain favorable treatment, collateral statement should not be admitted.

Compare Williamson to Tome (Kennedy wrote) & Norton.

Williamson is a rules interpretation.  Const. issues – if interp. strictly that satisfies requirement for particular trustworthiness in crim. cases. 

Advisory Comm had in mind that some collateral statements would come in(Kennedy’s position). Court adopts Jeff’s position.  McCormick was in the middle – admit neutral collateral statements.  Wigmore – admit collateral self-serving also . 

Notes:

· A statement against interest offered by the prosecution to inculpate another is not a firmly rooted exception for Confrontation Clause analysis(Lilly v. Virginia).  Have to have particularized indicia of trustworthiness

· Inadmissible statements – If it looks like declarant “has nothing to lose” or may be currying favor with authorities, not admissible.

· Admissible statements – a statement implicating both declarant & defendant may be sufficiently reliable where the statement is made in a non-custodial setting and there is no reason to suspect that it is less trustworthy.

· In order to be against penal interest, statement need not be an outright confession of guilt.

2. Offered by the Accused

U.S. v. Paguio

Issue:  Whether to admit Paguio Sr.’s statement which is self-inculpatory but also exculpatory of his son.  Was his motive in exculpating his son untrustworthy? (unavailable b/c fugitive)

Requirements for getting statement against interest in under 804(b)(3) – 1) declarant unavailable 2) statement tended to subject the declarant to criminal liability, etc. 3) corroborating circumstances clearly indicate the trustworthiness of the statement.

· Need to ask the question:  If Paguio Sr. was being prosecuted (instead of the son) would both parts of the statement be damaging to him?  They would.

· Can’t admit 2nd part as a collateral statement but can admit as against his interest. 

· This is unlike Williamson.  Problem in Williamson is he’s already busted ( statements where he implicates others can’t get him into any more trouble than he is already in ( not really against his interest ( untrustworthy. 

· There was corroborating evidence of the exculpatory statement.

· Statement should have been examined in context to determine if the portion at issue was against interest & would not have been made by a reasonable person unless he believed it to be true.

· Const. Confrontation argument does not apply when the statement goes against the govt. interests and exculpates the accused. It is the accused who has the right to confrontation of witnesses, not the govt. 

Notes: Factors that are relevant to whether statement against interest offered to exculpate an accused possesses sufficient trustworthiness:

· relationship between declarant & accused (close relationship goes against trust.).

· whether the statement was made voluntarily after Miranda warnings.

· whether there is evidence that the statement was made in order to curry favor w/ authorities.

Section 15: Forfeiture by Wrongdoing – 804 (b)(6) 

Estoppel theory – prevents using a statement which is not testimony b/c witness was threatented. 

United States v. Aguiar – Aguiar threatened Albino to the extent that he refused to testify in drug case against Aguiar.  Govt. introduced Albino’s prior statements against Aguiar (before threats).  Held: Aguiar waived confrontation rights & hearsay objections when he procured the absence of a witness.  Can’t allow a person to take advantage of his own wrong.

In a situation where ( kills a witness, statements can be admitted b/c he killed the witness. 

Tex. doesn’t have any version of this rule.

Tex. court could however get to same result by following precedent through adoptive condition by conduct.  By threatening witness he manifested belief in the witness’s testimony.

Section 16: Residual Exception – 807

If statement has equivalent circumstantial guarantees of trustworthiness, even though not covered by 803, 804, may be admitted. Notice requirement.

Idaho v. Wright – why not admit these under 803(4) – B/c Dr. was asked to look at child for investigative purposes, not treatment purposes.  If statement falls w/i a firmly rooted exception, confrontation clause is satisfied.  These statements don’t have to do with particular trustworthiness.  The trial court lets them in, ID supreme court kicks them out.  Supreme court of If not a firmly rooted exception – must be a particular indicia of trustworthiness. 

There is nothing firmly rooted about residual exceptions, very controversial. A, B, & C are redundant.  Pre-trial notice – hardly ever done but if can’t show prejudice from lack of pre-trial notice, evidence still gets in. 

· Not in TRE – Tex. courts say there is too much discretion, unpredictability. Wellborn thinks it encourages “sloppy thinking.”

· Can’t consider corroboration, only surrounding circumstances to statements, b/c corroboration (bootstrap argument) is unconstitutional. 

· Kennedy dissents.  Issue is to what extent, consistent with confrontation clause can the govt. create new hearsay exceptions?  If all corroborated evidence was admissible that would be too much, a huge erosion in confrontation rights.   O’Conner should have pointed out that if hearsay matched up with other evidence, then those declarants avoid confrontation requirement. 

· Hearsay exceptions circumvent confron. clause as it is.  If all hearsay admitted just b/c corroborated by other evidence, no confrontation for any of those declarants. 

· Basically, all listed exceptions in FRE, TRE are firmly rooted.

· Residual exception analysis applies to all exceptions which are not firmly rooted. 

· Lily v. Virginia – statements against penal interest, not firmly rooted. 

Notes: 

· Unavailability only an issue in former testimony.

· Circumstantial trustworthiness – the restriction against supporting a finding of trustworthiness by reference to corroboration is part of Confrontation Clause doctrine, not rule 807. ( the restriction applies only to evidence offered against an accused. 

· Williamson held that the word “statement” is a single declaration or remark rather than a report or narrative. ( when applying the residual exception a court must examine a narrative sentence by sentence.

· factors which bear upon circum. trustworthiness by child – spontaneity, repetition, mental state of child at time statement made, lack of motive to fabricate.

· Trial courts have wide discretion to apply residual exception.

· Fed. courts have sometimes excluded hearsay under the residual exception where there was other available evidence that was more probative.

· Many cases apply residual exception with respect to uncross-examined grand jury testimony.

CHAPTER 3: PROCEDURES FOR ADMITTING & EXCLUDING EVIDENCE(Art. I)

Two objectives when objecting:

1) want immediate exclusion or admission of evidence.

2) want to preserve error on procedure.

Two standards of error:

harmless error – determined by apellate court

Constitutional error – harmlessness beyond a reasonable doubt, not a difficult std to reach.

Section 1: Objections & Motions to Strike – 103(a)(1)

For a ruling admitting evidence: A timely objection or motion to strike must appear on the record & specific grounds must appear on the record.

A. Timeliness

Govt. of Virgin Is. v. Archibald – Archibald appealing conviction of aggravated rape due to admission of prior criminal conduct & improper hearsay. 

Issue: whether Arch. objected timely to inadmissible testimony(of uncharged crime).

Motion to strike synonymous w/ request to instruct jury not to consider evidence. 

Appropriate time to raise an objection is as soon as the party knows or reasonably should know of the grounds for objection, unless postponement is desirable for a special reason & not unfair to the opposition. He should have objected as soon as the question was asked or at least as soon as the answer was given that sounded like mention of other crime or wrongdoing by (. 

· If only a delay of a question or two, prob. OK.  In this case delay was minimal & caused no demonstrable prejudice ( objection timely.

· Another problem w/ mother’s test. was her lack of personal knowledge concerning who was the father of her daughter’s child.  Sometimes only find out on cross that something is not personal knowledge.  Then move to strike. 

Notes:

· real or documentary evidence – proper time for objection is when the item is formally offered; after it has been admitted, too late.

· “connecting up” – if not connected up in trial a waiver occurs unless the objector  renews the earlier objection by a motion to strike at an appropriate time, close of proponent’s case.

· continuing objections – preserves error with respect to a series of similar or connected questions or offers of evidence but only to the extent that the continuing objection is adequately specific & unambiguous.

· depositions – Fed R. Civ. P. 32 –  criminal cases. In gen, must object to form or anything that can be cured or obviated at deposition at the time it is asked. All other objections reserved until deposition offered at trial. 

· motions in limine – pretrial motion (“at the threshold”), filed in advance, judge has total discretion.  – does it preserve error in the admission of evidence w/o an objection at trial. Objections that are “contextually bound” such as those invoking the Rule 403 balancing test, are especially likely to be regarded as waived if not renewed at trial.  Reason objection not made twice automatically is it looks bad to jury to make an objection that will be overruled.  Also, jurors resent bench conferences.

· New FRE rule – if it is clear that judge’s in limine ruling was final, don’t have to object again. 

· Texas – have to make a trial objection also. 

· Test question – Surmountable v. insurmountable rulings:  If object because of leading question, counsel can rephrase, that just presents a surmountable(at the time of trial) barrier.  But if  object on wrong grounds & it gets sustained, in the case of an  insurmountable barrier, they can’t cure what is wrong & they might get relief on appeal. If objecting counsel makes an untenable objection, they may be overturned on appeal.

B. Specificity – as to grounds.  Counsel needed to say why it was prejudicial.  Don’t want to make a “talking” objection(say too much) but succinctly ( walk a fine line between being too general & saying too much.  

103 – must be a specific objection.  Citing a rule helps i.e. “hearsay” is enough. 

McEwen v. Texas & Pacific Railway Co. -- ( objects to question about bridge playing.  Ct. says the objection was a general objection. 

Rule:  A general objection to evidence, one that does not specifically state the grounds on which it is based, is insufficient.  

Exception:  Where the grounds are obvious, so that the court could not fail to understand it, even though general, objection could be sustained.

Notes

· specific ground – Andrews v. State – objection to photos, not proper basis for intro was too vague.  If the proper ground is a relevancy prob. under 401, 402, or 403, an objection on that ground may suffice, if clear.

· apparent from the context – a general objection may acquire specific meaning in the context but this is a hard thing to rely on.

· specific objection, wrong ground – if there is an unnamed valid ground for objection, objection will not be sustained on appeal.

· specificity as to parts – objector must specify properly which part or parts of the offer are inadmissible.

Section 2:  Offers of Proof – 103 (a)(2), (b)

For a ruling excluding evidence: a) substance of evidence must have been made known to the court by offer b) substance of evidence must have been apparent from questioning.

Padilla v. State – when objection sustained, proponent of evidence did not offer proof to refute ruling. The offer of proof serves the function of calling the nature of the error to the attention of the judge. 

If evidence is excluded, counsel needs to get it in the record so that apellate court can consider it on appeal.  Two ways to do this with oral testimony (have to get jury out of room): 

1) Formal Q & A – if really important info, this form is more persuasive.

2) Informal offer – atty summarizes excluded portion.  This can work if everyone accepts it. 

Bill of Exception = offer of proof.

TRE – court may or at request of any party shall allow formal offer.

FRE – discretionary. 

Notes:

· form of offer of proof – a formal offer in question & answer form is a more reliable method.

· during cross “apparent from context may apply”.

· If overbroad offers of evidence are made, the party may not complain on appeal if the court excludes the entire offer. 

Section 3:  Preliminary Questions – 104

· preliminary questions – 1) qualification to be a witness, 2) existence of a privilege 3) admissibility of evidence.

· questions of admissibility generally – the judge, not the jury, decides preliminary questions of fact that determine the admissibility of evidence under the rules of evidence.[Bourjaily]

· The judge is not bound by FRE except in questions re. privilege.

· (b) – relevancy conditioned on fact – jury gets issues that go only to the relevancy not the competency of evidence.  E.g. the jury will decide if the evidence of a threat + lurking around a car is relevant if that is in dispute.  Don’t want the judge to take part of the case away unnecesarily.  But the judge does decide if the elements of a hearsay exception have been met. 

· 104(b) applies to evidence of other crimes, or wrongs.

· authentication – the judge merely determines whether there is evidence sufficient to support a jury finding of authentication.

· “connecting up” – a waiver may occur if he opponent fails to renew his original objection by a motion to strike at an appropriate time.

· Hearing of jury – trial judge discretion to decide if hearings on prelim. questions away from jury(confessions).

· Accused cannot be cross-examined on other issues of a case when testifying on a prelim. matter.

· 104 does not limit the right of a party to introduce to the jury evidence relevant to weight or credibility.

Section 4:  Limited Admissibility – 105

· If evidence is admissible only for a limited purpose & an appropriate instruction is requested, it is error to refuse it.  If not requested, can’t complain later. 

· An overbroad objection, demanding total exclusion of the evidence instead of a limiting instruction, operates as a waiver. 

· Request must be timely, at the time admission is sought,  but judge decides when instruction is given limiting evidence.  Fed. courts have approved postponing instruction but discourage it.  Tex. Ct. of Crim. Appeals says instruction must be given when evidence is admitted.  If harmful error due to delay, get a new trial.   Tex. hasn’t spoken to civil cases on this.

· FRE = TRE on 105 even though language looks diff.

Section 5:  Remainder of or Related Writings or Recorded Statements [Rule of Optional Completeness]– 106

Tex. has 107 (no FRE 107) but just a diff w/o a diff. All this does is codify completeness.

Fed courts have said 106 applies only to writings or recordings, not unrecorded conversations.  On cross, however, opposing party may develop remainder of conversation.

TRE much broader in terms of what is included.

· Counsel must object on the spot  under rule 106. 

· In light of principle of waiver known as “opening the door” or “curative admissibility,” otherwise inadmissible matters will often become admissible in Rule 106 situations.

Rule 107 (federal common law, Tex. 107) includes Rule 106 – Allows counsel to interrupt on the spot, to offer rest of the evidence at that time.  Not a delayed repair.  If don’t get it in at that time, may have to wait a long time until it is your turn again.

Why not extend 106 to everything? Practical reasons, so as not to have continuous interruptions. 

· When a witness testifies on cross to part of a conversation, principle of completeness allows the opposing party to redirect to elicit the whole thereof.  This does not apply to separate utterances or occurrences relating to a diff. subject. 

Section 6:  Curative Admissibility / “Opening the Door” & Rule of Completeness

Two Possibilities to Allowing in Inadmissible Testimony That is Partially Introduced:

1. opening the door (curative  admissibility) – limited to responses(to rebut or explain)  otherwise inadmissible evidence that is introduced by an opposing party. Allows curing of tainted evidence.  Another response would be to object and keep out the inadmissible evidence entirely.  Make a strategic decision to leave the opposition’s hearsay in.  In responding, can’t do so disproportionately. 

2. optional completeness – when witness testifies to only part of a conversation on cross can redirect immediately after to elicit the whole on the same subject matter.

These two sometimes overlap but not always.  E.g. can admit part of an opponent’s statement, that’s admissible.  But can introduce remainder under optional completeness if object timely. Have to make a motion for mistrial on the spot if decide to make one because don’t think can cure the admission of an inadmissible statement. 

CHAPTER 4: WITNESSES – Art. VI

Section 1. Competency

A. Mental Competency; Oath – 601, 603

· Except as otherwise provided, every person is competent to be a witness.  Rule 601 does not specify any mental or moral qualifications for testifying.  Standards of mental capacity have proven intangible in actual application.

· Discretion is regularly exercised in favor of allowing the testimony of a witness.

· Competency of witness is diff. than competency of evidence.

U.S. v. Odom – registered elderly, senile residents of nursing home to vote. Up to judge’s discretion whether to conduct hearing on competency outside of jury.  Judge decides to hear witnesses in front of jury.  Incompetent witnesses who were not sworn were more like exhibits, than witnesses. 

Rule 104(c) – preliminary questions; hearing of jury.

Rule 103(c) – Ruling on Evidence – hearing of jury.

Tex. Rule 601(a) – everyone is competent except insane persons & some children. 

Common Law – have to have certain competency for testimonial capacity ( competency hearings. Minimum competency = 1) observe 2) remember 3) relate.

FRE 601 – should be decided by jury.  No such thing as totally incompetent witness.  Wellborn thinks this is a false premise. This case demonstrates that witnesses can be incompetent.  Relevancy under 403 can be the same inquiry (if the person can’t testify to anything relevant to the case). 

Still have competency hearings even in federal court all the time.  This “misguided effort” under 601 hasn’t changed anything. There is a textual difference  between FRE & TRE but in practice, no difference. 

B. Children

Capps v. Commonwealth – infant competency = sufficient intelligence to observe, recollect & narrate the facts.  Moral sense of obligation to tell the truth. 

C. Dead Man’s Statutes

Farley  v. Collins – Is a car wreck a transaction under the dead man statutes? At common law no party or person interested in the results of the litigation was permitted to testify.  That has changed now through statutes that removed disqualification for interest.  Dead man statutes were an exception to disqual. for interest removal statutes.  As such, they should be read narrowly.  Could block a lot of legitimate claims with dead man’s statutes. 

D. Lack of Personal Knowledge – 602

Witness Assertion of Fact – 3 Possibilities:

· personal knowledge

· hearsay

· conjecture

Hearsay declarants must have personal knowledge unless party admission.

A witness may testify to a matter only if there is sufficient evidence that the witness has personal knowledge of that matter.

Kemp v. Balboa – improper admission by a lay witness (not an expert) who lacked personal knowledge of the matter about which she testified.  Her only knowledge came from reviewing the patient’s chart which someone else had prepared. 

Notes:

· speculation or conjecture – while it is true that all knowledge is inferential, & ( opinions, those opinions must be grounded in observations or other first-hand experience. 

In 602 situation usually have another rule to couple with it like 802 or 701(a).

· Rule 602 overlaps w/ Rule 701(a) which requires that a lay witness may state an opinion or inference only if it is “rationally based on the perception of the witness.”

· As long as evidence is sufficient to support a finding it should not be excluded for lack of personal knowledge. 

Rock v. Arkansas—Issue: whether a criminal (’s right to testify may be restricted by a state rule that excludes her post-hypnosis testimony.  Held: a State may not apply an arbitrary rule of competence to exclude a material defense witness from taking the stand & it also may not apply a rule of evidence that permits a witness to take the stand but arbitrarily excludes portions of his testimony. Distinguishes between exclusionary rule re. witness testimony v. ( testimony.  Can still cross-examine witness re. hypnosis testimony.

Classnotes: Sup. Ct. case ( significant.

· Post-hypnotic improved memory may or may not be valid. Subject to confabulation (unconsious fabrication) & suggestibility.  But all memory is subject to these same risks.

· Suggestion = Hearsay; confab = speculation, Need knowledge.

· Accord. to Wellborn, hypnosis does not belong in court. 

· In this case the court finds a Const. right of the accused to testify (Court makes this up).  Similar to the right to compulsory process of witnesses. These rights are still subject to the rules of evidence. 

· Wellborn doesn’t like Blackmun’s opinion.  State can have a per se rule against hypnosis testimony but can’t apply per se against the accused. If the State had said “from now on, no more hypnosis testimony” that would be OK b/c proactive.

Notes: Military rule of evidence 707 bars all polygraph evidence in court martial proceedings. If accused wanted to take polygraph would argue Rock but wouldn’t work b/c testimony wasn’t blocked.

E. Competency of Juror as Witness – 606

A member of the trial jury may not testify as a witness before the jury he is a member of(may not impeach the verdict) except:

(b) When there is an inquiry into the validity of a verdict, a juror may testify as to whether any extraneous prejudicial info. was improperly brought to the jury’s attention or whether there was any outside influence on any juror.  May not testify as to any statement made during jury deliberations, juror’s thoughts or emotions, jurors’ mental processes. This evidence would come in on motion for new trial.

Wilson v. Vermont Castings – Ct. has a limited scope of inquiry under 606(b).  The court must make an objective assessment of how the info. would affect the hypothetical average juror.  Even when there is evidence of juror misconduct, the verdict will stand unless the party has been prejudiced by the misconduct. 

TRE – a juror may testify to rebut charges of unqualification or undue influence.  Can’t testify about extraneous info, only threats, bribes, pressure, other outside influence.  At one time TX allowed juror testimony to anything(venue, merits, jury misconduct), now much stricter than FRE to promote finality of verdict.

Section 2:  Impeachment – 607-610, 613

Five Methods:

1. prior inconsistent statement by witness

2. bias or interest relating to one or more parties.

3. bad character for truthfulness

4. defect of capacity

5. specific contradiction – evidence that any matter in witness’ testimony is false.

· Cross exam. v. “extrinsic evidence” – a party may not introduce extrinsic evidence to contradict a witness on a collateral matter solely for the purposes of impeachment.

· can’t use extrinsic on collateral matters.

· can probe weak evidence on cross, if deny can’t bring in witnesses against them on nonprobative matters.  If matter is probative can bring in extrinsic evidence.

· Bolstering or rehab – credibility of witness may not be supported until it has been attacked. 

bolstering(no-no) – offering evidence to enhance credibility even though no attack.  rehab – permitted after impeachment.

Prior Inconsistent Statement – Rule 613

If there is a contradiction => unreliability => bleeds over into rest of testimony.

Procedural matters – when impeaching a witness with prior inconsistent statement, C.L. had two procedural requirements: 

1) rule in Queen Carolines’s case—had to show to witness. This became disreputable b/c prompted ineffective use of document. Want to ask questions first w/o assistance of doc.  Under 613 upon request the writing will be shown to opposing counsel.  TRE abolished the rule but MI retained it.

2) Time-Place-Person-Substance Foundation – Before extrinsic evidence of a prior statement could be offered, the impeaching counsel had to direct the witness’s attention to the time & place & person to whom the statement was made & relate the substance of it and give witness an opportunity to explain or deny.   

Under TRE, whether written or oral, ask them to reiterate testimony, then ask them to admit or deny inconsistent statement. (2= “the witness must be told the contents of such statement & the time & place & the person to whom it was made & must be afforded an opportunity to explain or deny such statement.”) If they admit, TX says no extrinsic evidence b/c waste of time. Then on redirect would ask them to explain the inconsistency.

Reason for requiring foundation – fairness to witness.  Give witness a chance to change testimony or explain on redirect. 

FRE – controversial not to have #2.  Unpersuasive explanation of this.  2 is good b/c looks fair & highlights contradictions.  Can get them side by side. FRE doesn’t prohibit this, just doesn’t require to present it at the same time.  Can present inconsistent statement later. 

Notes:

· Impeachment of an accused by post-Miranda silence is impermissible. Sup. Ct. (Fletcher v. Weir) has held that post-arrest, pre-Miranda silence may be used to impeach but some state courts prohibit use of post arrest silence.

Bias or Interest  -- 613(b) Extrinsic Evidence of Prior Inconsistent Statement of Witness

What is extrinsic evidence? No clear answer if a document is admitted by a target witness.

· One view – if introduce a document formally into evidence, that’s extrinsic, compare to if you just show it to witness and ask them to admit the facts = cross exam ( not extrinsic.

· Extrinsic evidence not admissible on collateral matter solely for impeachment

· Bias is not collateral, can admit extrinsic evidence to prove witness has motive to lie.

In 602 situation usually have another rule to couple with it like 802 or 701(a).

· Under FRE 613(b) requires that a witness have opportunity to explain or deny prior inconsistent statement  (or statements which show bias or interest).

· Bias or interest has to rise to level of being devastating to witness’s credibility: “Special treatment is accorded evidence which is probative of a special motive to lie. . .”

· There is no rule in FRE re. bias impeachment.  Bias is admissible under 402.  Since not collateral, subject only to 403 ( no rule necessary.  TRE 613(b) spells out procedural issues & treats this just like inconsistent statement in TRE 613(a).  Have to lay a foundation first.

Character for Truthfulness – FRE 609 –3 kinds of permitted attacks:

· Convictions – 609

· Bad Act/Misconduct – 608(b)

· Reputation/Opinion – 608(a)

General rules on character admissibility – 404(a)(3); character of witness (404 a) provides an exception to gen. rule.

FRE 609 – controversial rule, revised extensively. DIFF. IN TX!

Two longstanding issues in 609:

· What kinds of crimes can be used?  Many versions, usually restricted to felonies, some misdemeanors[FRE > 1 yr in prison v. TRE “felony”]. Those involving dishonesty or false statement [FRE allows very few, TRE much broader under “moral terpitude”’

· When do you get to do balancing of 609?

State v. Roy—Wellborn thinks incest is probably truthfulness.  Deceit isn’t an element but is a concomitant.

· 609 Balancing – probative v. prejudice

· Evidence of conviction of similar crime will always present a danger of prejudice.

· Under FRE could introduce this on the merits (sexual assault evidence 413, 414) but under TRE not admissible except for impeachment.

· Under both FRE & TRE can ask gen. info (what is on the “face” of the judgment) for impeachment purposes but no details, e.g. age of victim in Roy.

· Motion in limine to exclude prior conviction – Under Luce, ( must testify & suffer the impeachment in order to have complaint on appeal.  However, under new ruling by Sup. Ct. where ( does testify,  and wants to bring bad stuff out on direct that testimony waives any complaint on appeal b/c the ( brought it up.  There is no way to know if prosecution would have brought it up for certain ( no right to “remove the sting.”

·  if a crime involved dishonesty or false statement, evidence as to that crime is admissible against any witness. 

State v. Roy – issue is whether admission of prior conviction has probative value > prejudicial value (Rule 609 balancing test). Do not want to discourage (’s from testifying but danger to them is that prejudicial prior convictions involving dishonesty can get in. 

Notes:

Five part balancing test for probative v. prejudicial value of prior conviction:

1. impeachment value of prior crime.

2. point in time of conviction, subsequent hx.

3. similarity between two crimes.

4. importance of (’s testimony.

5. centrality of credibility issue.

· details of crime – generally restricted to name of the crime, when & where convicted & the sentence imposed. Details not permitted.

· Can remove the sting of the prior crime by having the witness introduce it himself on his direct. 

U.S. v. Brackeen – issue whether bank robbery involves dishonesty. “Crimen falsi” – perjury, false statement, embezzlement, false pretense, other crimes w/ deceit or falsification.  Robbery doesn’t fit. 

609 Balancing

· TRE – no automatic admissibility; always subject to balancing under the “reverse 403.” 403 has a strong presumption of admissibility, only exclude if danger strongly outweighs probative value. Under “reverse 403” presumption is against admissibility unless probative value strongly outweighs prejudice & party seeking admission has to persuade court of this.

· FRE – 609(a)(2) – if re. dishonesty or false statement => automatic admissibility. e.g. mail fraud would have to come in, no balancing protection for that. Under 609 (a)(1) “reverse 403” only if criminal accused is testifying. 

· Time Limits; FRE = TRE, > 10 years not relevant.  FRE has notice requirement for using ancient evidence.  TRE 609(f) – have to give notice & have to ask for notice every time.  

· Always want to search your client’s & your witnesses criminal backgrounds in addition to the other side’s. Don’t give your side the opportunity to lie and be impeached. 

· 609(c)(1) – effect of rehab – pardon, annulment, certificate of rehab, any other procedure based on rehab of convict – in TX, if get probation & complete it satisfactorily (Cert. of Rehab) can’t be used to impeach in TX but can be used in Fed. Ct. No FRE.

· 609(d) Juvenile Adjudications – generally not admissible for impeachment under FRE & TRE.  Bias attack v. character attack – bias attack much more probative ( in a criminal case, if necessary for fairness (hedge language) can use .

· TRE 609(e) is opposite of FRE – conviction in TX is not considered final until exhausted appeals ( can’t use until then.  Whereas under FRE, pendency of appeal does not render evidence of a conviction inadmissible.  Appeal does not include habeus & collateral appeals.

· BOTH 608 & 609 HAVE IMPT. DIFFERENCES!

608.  Evidence of Character or Conduct of Witness

Other Misconduct – 608(b) – can only be proven by what the witness says in cross, have to be probative of truthfulness or untruthfulness, admissible only after the witness’ character of truthfulness has been attacked. 

· Can ask in good faith on cross about character re. truthfulness subject to restrictions that as a collateral matter, must be bound by answer witness gives, can’t bring in extrinsic. 1) good faith basis 2) bad character for truthfulness 3) 403 balancing test.

· Acts pertinent to character for truthfulness – theft w/ deceit is borderline.  Gustafson says theft is pertinent, Rhodes says no.  Fed Cts. divided. 

· TX 608(b) – forbids misconduct/bad acts. Can only ask about crimes under 609 (after conviction & appeals).  ( Gustafson’ s questioning would be forbidden.  Wellborn believes it is problematic to allow cross where there can be insinuation, prejudice, too many dangers.

· Waiving self-incrimination priv. – can waive if voluntarily testify to facts that are relative to the merits of the case. Can’t refuse cross if do this.  

Smith v. State – admission of testimony re. victim’s alleged past false accusations.  Is this prohibited under rape-shield laws?  608(b) doesn’t allow b/c extrinsic evidence but could ask on cross.  Have to reconcile 404 w/ 608(b) allowing evidence in.  These inquiries are more specific than general truthfulness. 

Notes – tort & insurance cases: sometimes ( asserts that claim is bogus & offers evidence of similar fabricated claims.  Just like Smith.  If sufficient similarity & evidence of falsity exists, extrinsic proof is permitted.  Under 404(b), Other crimes, wrongs = evidence of plan.

608(a) Reputation or Opinion Evidence(a) – when dealing with the character of the witness, opinion or reputation limited to truthfulness or untruthfulness. 

 – A witness can’t comment on truthfulness of any witness’ testimony.  Jury decides.  Big difference between “Would you believe” v. “Do you believe?” 

U.S. v. Medical Therapy Sciences – bolstering not allowed.  Only after attack. 608(a)(2). 

Bias Impeachment – 1) can show that witness has allegiance to (. 2) corrupt bias – considered character attack.  This question is very situational.

Capacity – Lindstrom – whether (’s psyche hx could be admitted.  Possible pathologic pattern re. getting angry and acting out. It was an error to call this collateral.  Organic capacity is not collateral.  Just like bias, its probative. 

· If witness’ psych hx is not probative e.g. depression in car wreck case, no extrinsic or cross relative to that. 

· previous drug or alcohol abuse – if not probative, off limits

· lacking opportunity for personal knowledge – not collateral. 

Contradiction – Kellensworth,  p. 330 notes: 

· collateral material is not independently provable.  

· Noncollateral: 1) substantive issues in case 2) bias interest, capacity, conviction, personal knowledge, etc. 

·  If issue of how good a husband ( was is collateral, wife’s testimony is extrinsic. Dissent says ( opened the door to that testimony.  The collateral evidence rule limits the extent to which the witness’ testimony about non-essential matters may be contradicted by extrinsic proof. 

· Extrinsic evidence is material, not collateral, if it contradicts any part of the witness’ account of the background & circumstances of a material transaction.

· Door opening(“curative admissibility”) – if open door to a collateral matter, only open the door to cross, not to extrinsic evidence (ex-wife testimony) ( dissent is half right.

· Can object to his mother’s testimony b/c 1) not a pertinent trait 2) specific instances of conduct rather than reputation/opinion. 

Rule 610 – Religious beliefs can’t be used to impeach a witness.

Rule 607 – Anyone can impeach. Cts. recognize that parties are forced to call witnesses that they don’t approve of. 

Webster – deals with impeaching a witness with prior inconsistent statement which does not qualify as substantive evidence. 

· All inconsistent statements are admissible for impeachment, unless purely for a collateral matter. If witness denies statement can prove by extrinsic evidence.  But if out of court statement, it doesn’t qualify for substantive admissibility, b/c its hearsay ( admissible only for impeachment.

· In Webster, the prosecutor has to call an uncooperative witness.  The most she can hope for is that she doesn’t lose anything.  That she’s no worse off than if he’d never been called.  ( complains that prior inconsistent statements shouldn’t have been admitted b/c allowed inadmissible hearsay when she used them to impeach him.

· Have to have good faith re. using prior inconsistent to impeach. 

· Jury instruction on limited admissibility – to impeach but not to prove the matter asserted.

· If witness says he doesn’t know anything, no damage ( nothing to impeach & shouldn’t be able to introduce inconsistent statement.  In real Webster case, witness does do damage ( needs to impeach that testimony.

· Graham(note 1) says have to be 1)surprised and 2) damaged.  If you’re not surprised, up to no good.  If not damaged, there’s nothing to impeach.  Wellborn likes this!

· 801(d)(1)(A), limits prior inconsistent statements --  limits 607 to damage & surprise + good faith requirement.  Graham says Congress should have amended 607 to stipulate surprised and damage.  So court has to read it in.  Courts have come close, reading in good faith.

END OF IMPEACHMENT => DOWNHILL FROM HERE

SECTION 3: MODE & ORDER OF INTERROGATION & PRESENTATION

Rule 611(a) – Control by court (codifies C.L.) – judge is the “governor of the trial.”

Notes:

· Limiting cross --  Davis v. Alaska – constitutional basis for the right to cross –examine.  Can delve into witness’ testimony + credibility of witness.  W/i trial judge’s discretion to limit scope and prevent repetition & harassment.  Can limit only after a certain threshold level of cross which satisfies constitutional requirement.

· U.S. v. Caudle – trial court unduly restricted cross – defense counsel prevented from going through page-by-page exam after prosecution had, ( reversed.

· Judge can prevent repetition of questions on one side but can’t prevent defense from asking what prosecution has already asked. 

· Order of Evidence – normally one side presents and then the other but if there are practical reasons for calling witnesses out of order, judge can allow if not confusing to jurors. 

Protecting Child Victim Witnesses

Coy v. Iowa – having a partition violates Confrontation Clause

Maryland v. Craig – Confrontation Clause reflects a preference for face-to-face confrontation which can give way to necessity of the case.

U.S. v. Garcia – does USC § 3509 comply with Craig?  Yes. Evidence that child witness required this was adequate.  ( attacks expert testimony. 

Rule 611(b) – Scope of Cross

TRE – wide open rule – witness may be cross –examined on any matter relevant to any issue in the case, including credibility.

FRE – restricted rule; theory = order of presentation to jury follows pleadings.

Lis v. Packer Hosp – judge exercised no discretion in restricting cross.  Can’t do that automatically, has to follow rules of restriction w/ discretion.

Possible objection scenarios:

· improper cross beyond scope – this would be sustained under FRE, not TRE

· If cross is on the same topic, esp. in a simple case about one event, w/i court’s discretion to allow.

· critics of restrictive rule say that objections to cross are only to disrupt cross. 

· can be a close call on whether same or diff. topic.

· exceptions = matters affecting credibility of witness, even if on diff. topic.

Redirect & Recross – all courts on same page.  Redirect has to be limited to matters raised on cross & re-cross limited to re-direct issues, even in wide-open districts.  Have to get all questions out initially on direct b/f pass the witness. Can’t start new questions on re-direct.

611(c) – Leading Questions: FRE = TRE

Isolated incident v. pattern – might invoke sanctions.

Want the story told in witnesses words, forces  a  commitment to what he is saying.

On Direct – severely restricted to 1) needed to develop the witness’ testimony or 2) hostile or adverse witness.  Don’t want leading testimony on direct b/c leads to narrative form—irrelevance, prejudice, hearsay (witness doesn’t know rules of evidence). Opposing counsel can’t interject objections.

Experienced experts have more leeway

On Cross – leading questions are desirable; the gold standard. Don’t want witness to “go narrative” on you on cross. Want entirely leading questions if possible.  Never ask a witness, “why?” on cross.  Invites a speech.

Note (2) p. 348: “except as necessary to develop witness testimony” = child, lapse of memory, emotional difficulties.

Objections to form:

· argumentative – counsel is making a jury argument rather than seeking info.  Rhetorical questions. 

· No foundation – this objection is too general. Preserve nothing on appeal if too general.

· Others: ambiguous, asked & answered, repetitious, compound, assumes facts not in evidence, harassing the witness, narrative, nonresponsive, no foundation, speculation, conjecture.

· Deposition objections—only have to preserve error as to question form.  Don’t have to give up privileged info but can ask about things like subsequent remedial measures (some things may be discoverable but not admissible later on). 

Rule 612 – Refreshing Recollection with Writing v. Hearsay Exception of Recorded Recollection:  Witness has a present memory & this testimony is the evidence.  Compare with 803(5) where the evidence is the recorded recollection itself that becomes evidence, event though not an exhibit, it is read into the record. 

· If writing does not b/c evidence, not picky about it.  Doesn’t have to be freshly recorded or made by the person using it.  Anything that works to stimulate memory is OK.  

· FRE diff from TRE – in both adverse party is entitled to writing, even during deposition.

· FRE – distinguishes between writing while testifying (have to turn that over) v. writing b/f testifying – no absolute requirement. Congress made this discretionary b/c might be work product or attorney-client privilege.  Let judge review & decide. 

· TRE 612:  In civil cases TRE = FRE. In criminal cases, anything used b/f testifying has to be turned over.  Much more limited discovery rights in criminal cases. 

614 – Calling Witnesses by Court – No TRE rule to allow this. FRE seldom does b/c judge is not supposed to abandon neutrality.  Juror questioning – big problem.  Fed. Cts can under discretion.  Not allowed in TX courts.  Jury can drift into premature deliberations.

615 Witness Sequestration = “Invoking the Rule” – mandatory if requested by either party.  Usually someone will request. 

TRE 614— party who is a natural person, not a witness cannot be excluded. In TX, case worker, if (’s representative in a criminal case stays in. Crime victims stay in unless court says otherwise. 

TRE & FRE experts stay in(persons whose presence is shown by a party to be essential). 

Sanctions for violating sequestration order – throwing witness out = an extreme sanction, only warranted if witness or their counsel is culpable in violation.  Could just give instruction, etc.

When court invoked 403 to exclude testimony, that was an extraordinary remedy which was not warranted. It was an error to exclude corroborative testimony, if there is no other independent evidence.  

Note – 615 does not apply to depositions.  Can theoretically get a protective order but not done very often.  Depositions occur during discovery which can extend over long periods of time; too difficult to enforce sequestration that long. 

EXPERT TESTIMONY – ARTICLE VII

There are differences between FRE & TRE in almost all of these but they are not significant in practice. 

Lay Witnesses -- 701 FRE has (c) not based on scientific, etc knowledge, TRE does not.  Individual lay people have experience that others don’t.  This introduced a lot of murkiness b/c after a certain amount of expertise, get held out as an expert.  Purpose of (c) is to more sharply define boundary between lay and expert witness.

· a. Lay witnesses can only testify to personal knowledge (see 602 also). 

· b. “helpful” requirement – detail v. conclusion problem.  Lay witnesses are there to convey the facts & provide raw data.  It is up to the trier to process the data & derive conclusions.

· “lay witness opinion rule” under common law forbade lay witness to state an opinion.  

· Sometimes they can’t break their testimony down any further and it will be considered a “shorthand rendition” which is another way of saying a permissible lay opinion.  Witness provides a rational impression v. drawing a conclusion.

Rule 702 – substantive rule. FRE has recent amendments (1) – (3) which codifies Daubert.  Since TX follows Daubert, no real difference.

703, 705—Form/ basis of opinion

Montas – expert testimony not appropriate b/c it was w/i bounds of a jury’s ordinary experience to decide the issue & expert’s testimony was of little probative value ( jury’s job to draw conclusions not the expert.

U.S. v. Paul – Whether handwriting experts should be allowed. Prosecution’s expert is allowed b/c he is qualified.  (’s is not. ( argues no experts needed. Like note 2, if expert doesn’t really know more than the ave. person about something, they are not really an expert.

Notes:

· Two most basic inquires under 702 are whether the subject matter is appropriate for expert testimony & whether the witness is testified.

· Proper subjects  -- if the witness is no more able to draw a conclusion than the ave. lay person, not a proper subject, e.g. economist attempting to value lost pleasure of living.

· Qualifications – w/i trial court’s discretion. Must possess skill or knowledge greater than the ave. layman in determining causation.

Evidence in trial uses quasi-syllogisms: Major premise—minor premise—conclusion.  Can make inferences but there are many possibilities. Rule 104 requires that evidence increase the likelihood that something is true.  The key is the major premise which is what Rule 702 addresses.  703 & 705 address the minor premise.

Political Background to Daubert

· Frye was the predominant approach – “general acceptance” standard (“scientific consensus”). Was thought to be applicable only to a few cases with “novel (new) scientific evidence”.  Was never thought to apply to medicine, engineering, etc. that was not novel.  Only applied to something new e.g. fiber or hair evidence in criminal cases.

· Doctrine of general acceptance tended to help defense b/c it was restrictive.  Critics of Frye thought it was too stingy, esp. McCormick who thought Frye was anti-science.  McC. favored basic relevancy rules.  Is evidence probative enough?  When FRE was written, comm. knew about controversy but did not address Frye. There was a big controversy over whether Frye was consistent w/ 702.  Wellborn thinks they are consistent b/c advisory comm. didn’t reject Frye and they rejected other cases all the time. 

· By the 1980’s the controversy shifted from the criminal arena to the civil one.  That is when the Sup. Ct. took Daubert. 

· Daubert’s position:  even though Frye was out, everything else was not allowed in.  Needed relevancy & reliability(“expert’s testimony must rest on a reliable foundation & be relevant to the task at hand.”  (’s were happy about Frye being struck down but lost on gatekeeper/reliability & helpfulness/relvancy(“fit”).  Daubert factors of reliability: 1)ability to test 2) peer review 3) error rate 4) general acceptance 5) Pre-litigation research is also more valid. This is a flexible inquiry into scientific validity.

· Steps for admission of expert testimony: 1) Is the evidence reliable? 2) Will the evidence assist the jury(relevance)? 3) Does it pass 403; expert testimony possesses great potential to be misleading.

· Now the judge has to pass on the merits of the scientific evidence. Judge determines reliability of methodology(gatekeeping role of judge will inevitably on occasion prevent the jury from learning of authentic insights & innovations).  Wellborn thinks this is too close to what the jury’s role is. 

· Kumho Tire – Says that Daubert is not limited to scientific evidence but applies to all expert testimony. 

Bluebook Notes:

· Trial court’s decision not reversed unless abuse of discretion.

· Burden of establishing expert’s credentials rests w/ proponent of witness.

· Licensure or certification not a per se requirement.

· Grounds  for finding lack of reliability or helpfulness – lack of relevance, expert testimony not needed, based on speculative or incomplete data, based on questionable theories, conclusory.

Daubert Remand – causation problem in addition to expert testimony problem.  Needed to show that more likely than not the drug caused the problem because can’t tell who is afflicted by looking at the patient. 

Forms & Bases of Expert Testimony (703, 705)

Major Premise – expertise/science & qualifications (702)

Minor Premise – facts of this case (703, 705)

Notes:

· Scope of Rule 703—facts or data of 703 = case-specific facts upon which expert’s testimony is based. Facts or data of 702 = expert’s expertise.

· Rule 703 recognizes 3 possible sources of the case-specific facts – 1) personal knowledge 2) evidence presented at trial 3) facts made known to the expert before the hearing of a type relied upon in the field.

· Rule 705—primary purpose is to abolish the common law’s requirement that the factual basis for the opinion be stated in advance of the opinion.  Under 705 , it is up to counsel who calls the expert to decide what extent factual premises are recounted in advance of the witness’s conclusions. 

· Hypothetical questions – the facts posed in the question must be adequately supported by evidence that has been or will be presented at the trial. Not used much anymore b/c under 705 + 703 can give expert witness the chart in advance & then ask at trial if they are familiar. 

· Otherwise inadmissible data – court is not limited to admissible evidence in ascertaining reasonable reliance. 703 – expert opinion competent even if based on inadmissible matters.

· Otherwise inadmissible data – elicitation on direct – courts commonly allow recitation on direct of such material, although 703 & 705 do not speak directly to this point.  When permitted, such testimony is not substantive evidence but is allowed only to explain the basis for the opinion and upon request a limiting instruction will be given to that effect. Court can use 403 to restrict otherwise inadmissible matters. 

Schell – hearsay objection to qualifications of people the real estate appraisers talked to.  Judge cuts him off b/f can make an offer of proof. 

703 – as long as expert relies on things that are reasonable in the field, testimony OK even if inadmissible. 705 – says can go into on cross. May go into on direct but doesn’t have to be allowed to on direct. Last sentence of 703 is stricter than 403 (stricter balancing test) b/c this scenario has been used abusively to get in inadmissible hearsay, etc. 

TRE 705 (a) = FRE  (b)-(d) are TX additions which seem to be consistent with the federal rule. (b) voir dire – common law power esp. in criminal case can voir dire the expert away from the jury.  In TX criminal case, may not know anything about expert (limited discovery) so this is even more necessary.

704 TRE = FRE  Not objectionable to ultimate issue opinion.  Distinction however between factual conclusions which are OK and legal conclusion which is not. 

Torres – Dr. gives legal opinion re. discrimination.  Can be fine distinction between legal & factual conclusion.

Thigpen – 704(b), Hinckley rule: no testimony with respect to the mental state meeting element of crime. 

AUTHENTICATION – genuineness; offering evidence that its not a phony.

Real Evidence -- Rule 901(a) – authentication or identification is required b/f admission. Satisfied by “evidence sufficient to support a finding that the matter in question is what its proponent claims.”

Facsimile – if original is lost, can substitute a model. 

Original --  if contending that it’s the original must have proof of that.  Burden is not to persuade the court, just evidence sufficient to support a finding.  Change in condition of original is OK if not material (e.g. did ax still have hair on it).

Two methods for authenticating real evidence

· single witness method – for recognizable, distinctive items.

· chain-of-custody—for things that can’t be identified on sight, e.g. a blood sample. Every custodian in the chain has to testify. Lab reports – some courts accept, others need tech to testify.  Minor problems in chain (e.g. gaps b/c a custodian died) go to the weight of the evidence, not its admissibility. 

Writings – most authentication cases—901(b) & 902

Mangan – in criminal case doesn’t have to admit its in his handwriting but in civil case can be sanctioned for not admitting. 901(b)(10) – statutes that provide methods for authenticating certain documents. In this case the exemplar was his own return.  Previous docs from personnel file – 901(b)(4) – distinctive characteristics. TRE 901(b)(3) – judge has to find that exemplars are genuine b/f they go to jury. FRE – court doesn’t have to as long as evidence supports it, even if disputed by other party. 

Notes:

· nonexpert opinion on handwriting – must be a minimal factual basis for witness’s familiarity. Under 901(b)(2) – familiarity must be acquired b/f litigated episode. 

· comparison by trier or expert witness – 901(b)(3) – can compare real evidence with an exemplar which has been authenticated, not required to find by court to be genuine. 

· Distinctive characteristics i.e. circumstances & contents are enough to authenticate(901/b/4). 

· Self-authentication – official documents under seal, certified, signed, etc.  

· Admission or stipulation obviates authentication.

· Mechanics of introducing a doc. into evidence – Steps: 1) mark by reporter for ID 2) authenticating by witness testimony 3) offering doc into evidence 4) permitting adverse counsel to examine 5) permitting adverse counsel to object 6) submit to the court for exam 7) court’s ruling on admission 8) if admitted, presenting to jury by reading, passing out, etc.

Voices & Telephone Calls – 901(b)(6) – Call made to the number assigned to a particular person (recipient only). “Self ID” – “This is Joe” at other end is not enough; circumstances must support.  After-acquired voice familiarity is OK (never heard voice b/f incident took place). 

Under 901(b)(4) – could leave a message, then if recipient calls back in 1 hr. that’s enough (like the old reply letter doctrine). 

Photographs – 2 types:

1.Pictorial testimony – used most frequently.  Witness recognizes a picture that was taken of a scene and states that it is a fair & accurate representation in lieu of a verbal description. 

2. Silent witness theory – e.g. surveillance tape. Not illustrative. Substantive evidence. Have to supply a foundation for it. X-rays can only be admitted under silent witness theory. 

· Illustrative or demonstrative  -- serves merely as a visual aid to jury, no probative value.  Evidence must be relevant & the use of the object actually explanatory. (nonreal = model) maps, charts, photos, x-rays.  Don’t care who takes the picture.  Most illustrative evidence not accepted as exhibits. Reversible error to use for dramatic effect.  Excluded from the jury room. 

CONTENTS OF WRITINGS, ETC – “THE BEST EVIDENCE RULE”

“Best Evidence Rule” refers to FRE 1002. Wellborn says this is a lousy name.  The original is required except as provided by rules. Pertains mainly to writings. Not a good name b/c there is no doctrine to say that secondary evidence is not  admissible.  May not be persuasive evidence but not incompetent either. 

U.S. v. Duffy – the shirt is only important b/c it has a writing on it—Duffy’s initials. The shirt itself is not considered a writing. 

· McCormick says that writings are treated with a special rule b/c human error can change content & even a slight variation in words can make a big diff. Risk of error in transcription/manual copying v. photocopy.

· Under 1003 Duplicates are admissible. Must be machine-made(accurate process), not manual. 

· The Duffy court says that when an object bears an inscription it is chattel + a writing. The trial court has discretion to treat it as either.  Factors in decision: complexity of the inscription – is it short & easy to remember, whether the chattel’s function was to provide information.  E.g. if the police had found a letter from Duffy’s mother in the car, it would definitely be a writing.  In Duffy, if applied 1001 & 1002 literally, case would come out differently but this chattel doctrine survives.  Have to look at definitions in rules of original (the writing or recording itself) and duplicate (a counterpart produced by the same impression as the original, mechanical processes). 

· Certain common law doctrines survive e.g. in Fusco v. Gen. Motors (chap. 1) even though not codified in FRE – substantial similarity doctrine.

Notes – artwork, drawings, designs are included w/i the coverage of “writings.”

· Best evidence seldom arises w/ photos b/c rarely would a party offer testimony about a photo rather than the photo itself. Pictorial testimony does not constitute proof of its contents & ( rule is inapplicable. Rule 1001(3) the negative & print therefrom have equal status to “original.” 

· X-rays – 1002 points out that 703 permits expert testimony based upon matters not in evidence, 803(6) would permit medical records containing a radiologist’s interpretation of an x-ray w/o the x-ray itself. 

Gonzalez – party admissions & co-conspirator statements.  Narc testifies from memory, no actual tapes used b/c weren’t good quality. 

Tricky issue – contents of tapes v. contents of conversations

Rule 1002 does not set up an order of preferred admissibility which must be followed to prove any fact.  It is only applicable when one is seeking to prove the contents of documents or recordings.  If seeking to discover the sounds on the tapes, then tapes would have been “best evidence.”  THIS IS THE HARDEST POINT & MOST IMPT! If govt only trying to prove oral statements, testimony will suffice.

· transcripts are frequently a pre-trial issue. each side may offer own version sometimes.

· Oral testimony is competent to prove conversations that were taped.

· “To prove the content” (1002) – the rule only operates when the writing is itself the thing to be proved or a party seeks to prove a matter by using a writing as evidence of it. E.g. if the thing to be proved is a non-writing event i.e. written report of an officer’s observations is not the best evidence of those, birth certificate is not the best evidence of actual birth.  Just b/c a writing exists that documents an event does not mean = best evidence of event.

· Rule does apply when have to prove, under substantive law what is in a writing: wills, real property transactions, contracts SOF, libels, obscene materials, fraud. Transaction can only be proved by a writing & party seeking to prove it must prove content.  

· Rule applicable when a part chooses to use writing as evidence of a matter – e.g. in negligence case, party admissions that were written in a letter. 

· Rule does not apply to testimony that written records have been examined & found not to contain a certain matter. 

· Rule does not apply to evidence that a writing exists. 

Duplicates:  U.S. v. Rangel – to prove case need originals & duplicates.  In this case the “original” is what he originally submitted, even if he had copied it first. In a credit card pack, all 3 copies are the original (or its counterpart).  1003 – can’t use duplicate if 1) authenticity disputed (genuineness, forgery?) 2) if dispute as to terms, a mechanical copy is good. 3) circumstances would be unfair i.e. doubt as to completeness of duplicate.

Notes:

· “original” – there can be more than one, i.e. parties to a contract, lease, sale, etc. Each copy is an original. What appears to be a copy in lay terms can actually be an original in legal terms. 

· “duplicate” = a mechanically created reproduction.

Neville v. Cook – if original destroyed, can admit other evidence of contents of writings, etc. Law doesn’t require a duplicate to be submitted if original destroyed. There are no degrees of secondary evidence to prove contests. No hierarchy ( can introduce oral evidence even if duplicate exists.  This doctrine is inconsistent w/ best evidence rule which emphasizes exactness of writings contents.  Gets too complicated to have a hierarchy. 

Marcantoni – secondary evidence of writing contents. Court invokes several 1004 excuses: original not obtainable, original in possession of opponent – if opponent has only original they can’t make a “best evidence rule” objection b/c they have it.  They don’t have to give up original unless by discovery request for production. 

· Proof that the original is lost normally consists of testimony describing a fruitless diligent search.

· Intentional destruction by the proponent can = bad faith. 

· original not obtainable – must lay sufficient foundation for secondary evidence i.e. showing that the original is in possession of 3rd party and proponent has unsuccessfully sought to obtain the original from the 3rd party by subpoena duces tecum. 

· Notice served under 1004(3) does not compel the party to produce the original, only justifies the admission of secondary evidence to prove contents. 

· Notice may be written or implied by nature of controversy ( if involves a writing central to the litigation). 

Farr—best evidence not required in a collateral issue. 

1005 – Public Records – original stays in public office. Can submit a certified copy.

1006—Summaries – Don’t have to submit voluminous documents. Can submit a summary as long as originals are available for exam. 

Notes:

· Underlying materials must be admissible.

· Underlying materials need not be introduced or produced in court.

· A proper foundation for a summary must establish the admissibility of underlying materials & the accuracy of the summary. Preparer may need to testify.

· Underlying material must be made available to the adverse party before trial. 

· Voluminousness = an in-court exam would be an inconvenience.

· The summary may be either a tangible exhibit or testimony.  Does not mean a summary prepared by lawyers trying the case or their exhibits or arguments. 

· Only applies to a summary prepared for use at trial. A business record (e.g. an audit report) is not a 1006 report but can be submitted as a routinely created business report. 

1007 – Testimony or Written Admission of party –allows proof of contents of a writing by the opposing party’s testimony or written admission but not by an oral out-of-court admission.

PRIVILEGE

Radically different treatment under FRE v. TRE

Rules Enabling Act of 1934 – gave Congress the authority to delegate limits & checks to courts. Procedural rules of courts can’t abridge substantive rights. Privilege rules considered more substantive than other procedural rules. 

Rule 501 – Limits privileges.  If not in rules, statute or Constitution, no such privilege, governed by federal common law with respect to criminal matters & federal causes of action. In civil actions, if State law supplies the rule, the privilege is in accordance with state law on privileges. 

Court is always reluctant to create a “new” privilege b/c courts want the evidence.  Strict construction of privileges, courts read them narrowly so they can get the evidence.  No cloudy claims of privilege are allowed.

Husband—Wife Privileges:

Trammel—both privileges – testimonial & communication originated from dogmatic reasoning, not policy reasons. Hawkins preserved both however, Sup. Ct. this time said there is no good reason to preserve the marriage privilege and mooted Hawkins.  Ct.  1)created a new privilege, held by witness, to refuse to testify adversely against a spouse2) preserved communication priv.

 This is evidence that the marriage priv. is not so firmly rooted as others i.e. atty-client. TRE & FRE now tend to agree on marriage priv.

Notes:

· Testimonial priv. applies only to testimony during marriage.  Unlike the communications priv. it is terminated by divorce. If permanently separated do not apply.

· Matters occuring prior to marriage are not protected.

· Does not apply to otherwise admissible out-of-court statements by spouse.

· Requires a legally valid marriage, not just cohabitation.

· Testimonial priv. only applies to adverse testimony against spouse. Can be compelled to give testimony that is adverse or neutral. 

· Exceptions to priv: joint partners in crime, abuse of minor child.

Under URE (fed. common law):

· marital communications – individual has a privilege to refuse to testify or to prevent his or her spouse or former spouse from testifying as to any confidential communication made by the individual to the spouse during marriage(confidential = private, not intended for disclosure to any other person).  Spousal testimony – in a criminal proceeding has a privilege to refuse to testify against spouse.  Exceptions – there is no priv. in any civil proceeding in which the spouses are adverse parties or in any criminal proceeding if spouses acted jointly, minor child, etc. 

· Compare to Atty-Client priv.:  Client has a priv. to refuse to disclose and to prevent any other person from disclosing a confidential communication made for the purpose of facilitating the rendition of professional legal services to the client.  ( 
THIS IS A MUCH BROADER PRIVILEGE.

Stafford – confidential communications – 2 issues:

1. Was it an error to allow wife to testify? No b/c court limited testimony to personal observations & conversations with husband which were made in the presence of third persons.  Ct. said that confidential meant those made when they are alone. 

2. Was it an error to allow 3rd party who overheard conversations to testify? Under OK law if talking loud enough to be overheard may not be intended to be private. Also if someone else receives the communication they can testify to it. OK allows but not TX. TRE 504 (a)(2) – person has a priv. during marriage to refuse to disclose & to prevent another from disclosing a confidential communication made to the person’s spouse while they were married. ( under TRE with facts of Stafford, if not talking loudly the conversation is privileged. 

Constancio – priv. is limited to expressions intended to convey a message so if something is observed in the marriage, can testify to that. 

Maxon – no parent –child priv.  Wigmore’s 4 steps to establish a priv. against disclosure:

1. communications must originate in a confidence they will not be disclosed.

2. element of confidentiality must be essential to the full maintenance of the relation between the parties.

3. The relation must be one which the community wants to foster.

4. injury to relation from disclosure > benefit gained for the litigation.

Well. thinks marriage priv. wouldn’t pass under 1-4, esp. 2. People don’t know the law and don’t act according to it.

Diff between marriage & atty-client – law protects you from disclosure in atty-client.  There is a legal obligation of confidentiality.  No such obligation in marriage priv. This is an instrumentalist argument.  The priv. influences behavior of professionals b/c they know the law ( the obligation exists. (policy argument). Not so with marriage priv. Also, its inhumane to expect parents to testify against children & wives against husbands. 

ATTORNEY—CLIENT

Bentham wants to do away with atty-client priv. On the criminal side, if the client has done nothing wrong, don’t need the priv. & it would only lead to false acquittals.  On civil side if client has a meritorious claim, doesn’t need priv. Wrong to assume there are only guilty or not guilty clients.  Will you get closer to perfect application of law with atty.-client priv. Wellborn thinks so. 

Confidential Communication

1. Client’s Identity; Fee Arrangements – the critical issue is whether revealing client’s ID & fees reveals something of substance re. the atty-client priv.  This issue usually arises in relation to underlings being busted and the boss pays.  In Baird, an anonymous delivery of money to the IRS was protected b/c revealing ID would have implicated client. In Jones, didn’t have to disclose ID of payor either b/c payor & payee were both clients.

Anderson is diff. b/c payor is not the atty’s client but next time, he’ll make him his client too to protect that info.  In general, saying who paid doesn’t disclose anything but in some specific cases it will. Info is only privileged if it reveals something substantive.

2. Client’s Appearance & Behavior; Content of Communication v. Fact of Communication

Kendrick – in trying to decide if client was competent to stand trial, atty was asked questions re. behavior of client.  “Excluded from privilege are physical characteristics such as complexion, demeanor, bearing, sobriety & class.” If matters are readily observable to the public, i.e. behavior, they are made without reasons of confidentiality. Kendrick distinguishes between the fact that there were communications (could client converse intelligibly?) and the content of the communications.

Notes on Bierman: Needed to ask directly and precisely if atty had notified client of a particular date, not “what did you tell your client(open-ended).” 

3. Physical Evidence & Documents; Communications Not Intended to Remain Confidential

Clutchette – The defense atty faced a separate duty under law to surrender the receipts but did not do so.  Wife did. When defense counsel removes or alters evidence discovered through a priv. communication, atty-client priv. does not bar revealing the evidence’s original location or condition.

Notes: pre-existing documents – a document created to be a communication for the purposes of seeking or providing legal svcs, if intended to be confidential, is protected. A pre-existing document, like physical evidence, is not protected. 

· When an atty is employed to research the possibility of filing public papers but they are not filed, that research is protected. 

Representative of the Client; Relation to Work Product Protection – Rule 503, see definitions: Client/Rep; Atty/ Rep – (b) everybody is covered in all communications 1) intended to be confidential and 2) for purpose of getting legal services.  

· In atty-client conference don’t want just anyone in there.  Has to be within this protected group. Cannot have “a natural person” without any official designation re. the case b/c this can destroy the atty-client priv. Presence of friends, relatives, 3rd parties can destroy confidentiality. 

· The law limits client reps esp. in a corporation.  E.g. in a one-on-one atty-client relationship, only one person’s statements are protected and this is an ironclad protection. Can’t overcome by a showing of need.  But communications from someone else i.e. an investigator, witnesses, etc are not protected by priv. ( can obtain that work product by a showing of need. 

· Under the old “control group” test those in a corp. who were responsible for controlling decisions were protected. Problem with this test is that others in co. may have info they need to give to atty. and this should be protected also.  To not protect them is to discourage communication of relevant info. Ct. says priv. protects only communications, not the underlying facts that necessitated the communications but all are protected. 

· Regarding work product protection – special protection to that revealing atty’s mental processes.  Everything else available on showing of substantial need. 

· The privl has been extended to former employees as well.

Upjohn continued – control group test too narrow but after court does away with it, there’s no formula given at all. TRE 502 (2)(A) = narrow control group test. (2)(B) added later, which is like UpJohn = scope of employment test or subject matter test: 1) if communications by lower level employees were made to attorneys at direction of corporate superiors they are protected by atty/client privilege and 2) if the commun. concerned matters w/i scope of employee’s corp. duties. 

Representative of Lawyer; Joint Defense/ Common Interest (Schwimmer)

Ever y client has an atty. Joint use of accountant (503- acct.)  who is hired by one atty. Prosecution trying to get info from atty re client who did not hire him.  

2 Doctrines: 1) rep. of lawyer – like talking to lawyer as long as hired for purposes of providing legal svcs. 2) joint defendants – brings privileges between diff. attys of clients.  503(b)(1)(C) – joint defense extends the privilege to a non-client. 

Exceptions to privilege for joint clients when bringing action against each other. Priv. goes away. Lawyer had a joint loyalty. If that joint interest is dissolved, no priv.

If two clients communicating w/o atty, no priv.  Reps of lawyers includes secretary, law clerk, paralegal. 

Eavesdroppers – TRE 503(a)(5) – if not intended to be disclosed, then is confidential & privileged. Crime/fraud theory – TRE 503(d)(1) – no priv. For this to apply the client must know of the unlawfulness of his conduct, the atty does not have to know for this exception to apply.

Waiver of Priv—Von Bulow – client can waive privl (which belongs to the client) if he publicizes something that was supposed to be privl. Court said that what was revealed was no longer privil but other communications were.  Rule 511 – voluntarily discloses or consents to disclosure of any significant part of the privileged matter.  Doesn’t make any diff. whether this is a judicial disclosure or extra-judicial.  If invoke the privilege shield, can’t punch around it.

Psychotherapist (Physician) – Patient Privilege – URE/TRE 509

· Patient has a privilege to refuse to disclose & to prevent any other person from disclosing.  May be claimed by guardian, conservator and after death. Exceptions = proceeding for hospitalization, examination by order of the court, condition an element of claim or defense.

Jaffee – need atmosphere of confidence & trust for successful treatment. Depends on complete disclosure by patient to physician. Policy: serves the public interest by facilitating treatment of the mentally ill. “Reason & experience” support recognition of the privilege.  Also extends to LCSW.  In Jaffe the court rejects the notion of qualified privilege which always needs a balancing test. Instead the court supports an absolute privilege w/ exceptions. 

· Under 501, which governs in Jaffe, the court follows common law guided by “reason & experience.” 

· Under 509 there is no psychotherapist priv. in criminal cases except in cases of being treated voluntarily for drug abuse.  IMPT. LIMIT IN TEX.—IF DISCUSS CRIMES W/ THERAPIST, NO PRIVILEGE. 

· Patient – litigant exception – usual form (p. 523 (d)(3)) – pt. makes her condition an element of claim. This causes a waiver (may allow an in camera exam. of patient’s condition). Under TRE 510/d/5 & 509 it is broadened to “in any proceeding” in which the party relies upon condition as a defense or claim. 

· RIDDLED WITH EXCEPTIONS --  Pt. –litigant and other exceptions weaken the TX psych. privilege b/c it doesn’t apply in criminal cases or any litigation where mental condition may be material.  PRIV. ONLY HELPS IF NON-PARTY WITNESS IN CIVIL CASE. In a criminal case can go into psych hx of any party (( or () and any witness. 

· Confidentiality statutes – some do not include all of these exceptions so info will be confidential until subpoenaed.  Also governed by professional ethics. 

Notes: Even if communication is outside protection of Dr.-Pt. privilege, may be protected by another priv. like atty—client.

