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I. Background

A. Watergate – a lot of evidentiary issues arose because of it

B. Warren court hay day – changes in constitutional criminal procedure law

C. Congress

1. House judiciary committee was liberal – concerned about effect the rules would have on rights of the D; thought rules were more friendly to the prosecution

2. Senate was more conservative – wasn’t so concerned

D. CL was more restrictive than the rules

1. reform generally means more admissibility

2. liberals against the change and reform in order to protect D’s rights

3. conservative were in favor of change

E. FRE – 1975

1. 40 states and jurisdictions have adopted it

2. this codification was more appealing to small states – not as much case law there

3. Ca. already had theirs and kept it

4. TX had to go through adoption process twice because 2 courts of last resort

a. 1983 – Texas Rules of Civil Evidence

b. 1986 – Texas Rules of Criminal Evidence

c. 1997 – two merge – Texas Rules of Evidence

II. 401 FRE – Definition of Relevance, 402, 403

A. Relevance has 2 essential ingredients”

1. is this a fact of consequence (question of materiality)?

2. is the evidence probative of the proposition it is offered to prove?

B. HYPO:  guy accused of criminal mischief – D took baseball bat to X’s car at 11 pm – it was parked at 100 Elm Street

1. to question relevance, have to ask

a. what’s this for – what are they trying to prove

b. does it do what it’s supposed to – is it probative?

2. D wants to put on a W that says that she walked down Elm at 9 and didn’t see D

a. trying to say that he wasn’t there at 9 so he wasn’t there at 11 doesn’t help

· the fact that he wasn’t there at 9 doesn’t mean he wasn’t there at 11

· like Kotsimpulos – it fails for want of probative value

C. Kotsimpulos p.1

1. D gets caught red-handed with meat in his pockets

2. he wants to testify that Carver has a thing against him

3. both courts say this isn’t relevant under 401, or if it has any relevancy, it’s outweighed by the danger of confusing the jury

4. W – 403 argument not so convincing – need evidence that Carver had opportunity to plant the pork

5. conditional relevancy - can’t judge probative value in a vacuum – pieces go together; relevance of one piece isn’t obvious without the other

D. Nicholas p.4

1. evidence found to be relevant

2. (before DNA testing) found sperm –blood group evidence is fairly weak

3. showed that it was more probable that D is the guy – it increases the likelihood of his guilt

4. low threshold for probative value; fact that he was in the city is much more incriminating, more probative – this is where D’s argument lies

5. D could have argued unfair prejudice

a. 403  argument that this evidence would mislead the jury and cause them to put undue weight on this evidence

b. court says he doesn’t do that anywhere

c. prosecution wants jury to hear that this is consistent with D being the rapist

d. defense wants to show how little probative value there is – can do this in cross or closing – diffuse any 403 danger

6. unfair prejudice = if evidence has “an undue tendency to suggest decision on an improper basis” (hatred not a proper basis)

a. identify characteristic society objects to 

b. arousal of passion

7. blood group doesn’t really provide any prejudice – non-secretors aren’t a hated group

8. HYPO:  P gets run down by D

a. D wants to introduce evidence that P was high school principal who was accused of buying sex from students with drugs

b. This evidence is probative (goes to P state of mind), but P is screwed if jury knows this

c. Probably have to keep this out

E. Johnson p.6

1. 401 test 

a. tendency to make more or less probable

b. fact of consequence (materiality)

2. HYPO from before

a. not there at 9 – no probative value

b. D had just learned that car owner had given D’s daughter drugs – IRRELEVANT

· D wants to get this evidence in to make an emotional plea

· If he’d killed the guy, it would lessen crime from murder to manslaughter (mens rea)

· But in criminal mischief, there’s no defense or mitigation

3. fact of consequence irrelevancy – more about substantive law, what the penal code says – sometimes have to look at what the pleadings say

4. D wants evidence about his tax overpayment admitted

5. evidence Johnson wants admitted would have been admissible under original indictment but the indictment was changes – it dropped the invasion counts and just went with the false statements

6. for evasion, have to prove intent to paid less than he owed – probably wasn’t intended, so can’t prove it

7. to prove false statement, must prove you made the statement, it was false and you knew it was false

8. for false statements, whether you paid or overpaid isn’t material

9. Johnson wants to say he’d relied on accountants and that he didn’t make all deductions

10. court says it’s still not admissible

a. 401 argument – he withheld information from accountants

b. 403 argument – it would result in unfair prejudice to government (jury irritated with tax man); this is an improper basis

F. McRae p.10

1. D doesn’t like graphic pictures of his dead wife

2. court says crime was gory – pictures will be too; court had excluded some of them like kids handprints in blood on the wall

3. D also doesn’t want evidence of him being “out and about” so soon admitted – this could be unfairly prejudicial, but D brought up all of his grief

4. if he hadn’t offered the evidence of severe grief, this evidence probably wouldn’t have been let in – there would be some relevance, but it might be misleading under 403

5. pre-mortem relationship would show motive

6. court says 403 is to be used sparingly – 403 FAVORS admission; trial judges given a lot of deference in using it

G. Hustler p.14

1. P had posed for Playboy – Playboy published some and Hustler sold rest of them (she never knew she was posing for Hustler)

2. assuming a difference between Playboy and Hustler

3. Posner says there’s already enough in evidence

4. there’s also an argument that photos should be judged by worst of H if trying to show difference between Hustler and Playboy

5. higher courts only supposed to reverse for abuse of discretion – opinion not really persuasive that there was abuse (W)

H. Simon v. Kennebunkport p.16

1. evidence of other similar accidents/occurences

2. CL says its just irrelevant in 403 sense –“tends to draw away the minds of the jury from the point in issue and to excite prejudice and mislead them”

3. facts of Simon are very strong for allowing this evidence – elderly woman in summertime (not winter)

4. TC finds for D – reasonably draws conclusion that she’s just old and fell (doesn’t allow the evidence)

5. evidence shows more than 100 other falls in that place – this is significant

6. this isn’t typical “other evidence” case – typical case would be:   P pulls out in front of train and argue RR not properly maintained, obstructed view – this is a bad intersection and want to say there are 2-3 other similar accidents

7. these RR cases are all under different conditions though – RR says P are at fault; W – old courts got this right by excluding – “confusion of issues” – would have to go into details about 4 different cases

8. evidence of substantially similar accidents OK (subject to exclusion by TC) when purpose is to show:

a. defect/dangerous condition

b. causation

c. notice

9. this evidence goes to all 3 above

10. court says rules are inconsistent with having a flat rule of inadmissibility

I. Fusco p.19

1. same/similar conditions case – not an other accident case

2. GM using artificially recreated events

3. GM has narrow range in which to move – they basically concede that simulation and accident are different

4. human element – P ordinary person, driver in simulation is a professional driver

5. Simon – P could say rules overturn caselaw

6. here, say pre-rules burden in on proponent of evidence; GM says burden lays with P under 403 – have to show if simulation isn’t similar enough, but it looks like it it’s misleading and confusing

7. GM says P has to prove danger of misleading substantially outweighs probative value

8. court says doctrine about experiments survives 403 (even though FRE had been on the books for 18 years) – say case law undercuts GM’s claim that they burden lies with P

9. courts are quite inconsistent – pre-rules doctrine exists and it’s not clear how it relates to rules

III. Character – FRE 404-405

A. Concept that people have traits of character that are somewhat predictive of their behavior 

1. dichotomies:

a. peaceableness v. violence – relevant in violent crime

b. honesty v. dishonesty – thievery, drug dealing

· 2 definitions of honesty – narrow and broad 

· this is narrow

c. truthfulness v. untruthfulness (liar) – narrower crimes like forgery, fraud; this is broad definition of honesty

d. law abidingness v. non-law abidingness – pertinent in any criminal prosecution

2. do people really have traits that determine behavior or is it result of circumstances – psychologists are all over the place

3. some dichotomies are more trait driven than others

a. violence – more trait-driven

b. truthfulness – more situational

4. law recognizes that past behavior is somewhat predictive -  meets relevancy test of 401

B. 404(a) – baseline for civil and criminal cases – whatever relevancy character has is outweighed by dangers (generally) – unfair prejudice, confusion of issues

1. (a)(1) – in criminal case, character starts off as 1-way, ends up 2-way; prosecution can’t introduce evidence of bad character until D has introduced evidence of good character = D putting “character in issue”

a. character in issue – rationale

· ascription of bad character carries more weight, harder to maintain ascription of good character; bad character is highly prejudicial to D, good character isn’t prejudicial to prosecution

· takes away from presumption of innocence

· prosecution generally has more resources than D – whole police force; usually a huge disparity here

b. jury can only judge on evidence presented in court room, not what happened before

c. not bringing up character has to do with presumption of evidence – matters of grace; prosecution has cross and rebuttal = 2 bad things for D

d. bad character is usually not as probative as good character – history of past burglaries isn’t probative of whether he was the person who did this one

2. defensive use of character and prosecution response

a. evidence of character to prove conduct (circumstantial use of character)

b. other uses of character

· negligent entrustment – giving incompetent servant dangerous instrumentality

· incompetence (which is a trait) is an element – can’t use incompetence as trait in negligence act

· but have to use it as an element of claim or defense 

· character in issue = 405(b)

· character traits of decedent in a wrongful death case

· surviving spouse and children = P

· decedent’s future earnings have to be figured as well as the loss to society

· decedent’s character is relevant here – good at work, highly skilled, lazy, what did he do with his money, what kind of husband/father he was

· these aren’t being used to show conduct

3. if character is relevant only circumstantially, it’s disfavored and restricted by the Rules – it’s more hazardous

C. 404(b)

1. probably most cited of all rules in criminal cases

2. first sentence reiterates in part the first of 404(a) – want to make a distinction between circumstantial character evidence and these other uses = uncharged crimes/offenses, extrinsic offenses, extraneous offenses, crimes not charged in the indictment

3. propensity rule – can’t attack D by showing his propensity to commit crimes like this one; often other crime may be relevant in some totally different way

4. non-exclusive list of examples of permissible use of other crimes, wrongs or acts

5. to be used, has to be

a. relevant for non-character purpose – MOST DIFFICULT

b. sufficient proof

c. pass 403 balance

6. Motive – Benton p.34(10

a. motive for charged crime was eliminating W for uncharged crime

b. not a character inference – a motive to kill

c. suppose uncharged crime is embezzlement – no character connection between crimes; non-character relevance is motive to eliminate someone who can get you into trouble

d. motive is seldom an element (was in Van Metre); it’s an element in hate crimes

e. McRae – (deer rifle, shoots wife) 

· question was did he have to requisite intent

· it is relevant that he hates his wife or someone else hates his wife – it makes it more likely that he was the killer

· could show hatred, history of abuse, statements made – this doesn’t go to character – it doesn’t require us to judge whether or not he’s violent, although it may incidentally manifest character

· previous acts of violence against wife = OK; previous acts of violence against other women – just goes to character and can’t use it UNLESS you could work it into another exception

· here have to look at motive to tell whether it was accidental or intentional

7. Cunningham p.31

a. TC excluded conviction for theft – theft would be most probative

b. Addiction evidence shows motive though – TC allowed that she had been falsifying test results

c. She has a motive (addiction) that 4 other nurses didn’t

d. Similar to sex offender and firebug observing fire for excitement = motive for arson

8. Madden p.34

a. didn’t allow evidence of drug addiction in robbery – not as connected

b. not enough – the probative value was outweighed by the prejudice

c. have to show magnitude of financial burden and lack of legal way to obtain the drugs

9. Opportunity p.34(2)

a. less frequently invoked theory

b. Green – 

· D framing others of drug crime

· government was allowed to show previous activity in drug crime

· this crime involved specialized knowledge

c. EX:  car stolen – evidence that day before that day before purse was stolen and it had keys to car and address where car was

d. EX:  sexual assault on women in secured apartment building on 6-1 – on 5-1, he burglarized same building – admissible to show his opportunity

10. Intent

a. used widely, but a trick to apply

b. intent is an element of most crimes – how do we keep intent evidence from consuming the rule

c. EX:  Beacham = mailman – convicted of stealing from mails 

· took distinctive silver dollar in envelope addressed to person on his route – doesn’t deliver the letter

· when he goes back to post office, silver dollar was found in  his pocket – he said he was on his way to turn it into supervisor

· in his wallet were credit cards that belonged to people on his route – he’d had these for a while

11. Van Metre p.35

a. proper application of motive – high degree of physical similarity between two crimes

b. kidnappings were only 10 days apart

c. other kidnapping relevant because it showed his intent to take her across state lines

d. extrinsic/prior act evidence is admissible if it’s

· relevant to an issue other than character

· necessary to prove an element of the crime charged AND

· reliable (jury could reasonably conclude that the act occurred and that D was the actor)

12. Mills p.40

a. charging expenses as part of medical business; evidentiary offense – failure to disclose a piece of jewelry from Europe to customs

b. court says no

c. pros. basically trying to say she’s a liar – she has a propensity to falsify documents

d. there has to be some high degree of physical similarity to go to mental state of intent

e. Van Metre – probably had same mental state in all these other situations; can make inference that he had this requisite intent here because he had it in physically similar situations

13. Absence of mistake or accident p.48

a. very much like intent

b. doctrine of chances – wignore

c. matter of degree of similarity between events – physical similarity, proximity and time

d. marijuana case – D says I didn’t do it – previous drug offenses only show propensity

· NOT identity, NOT intent

· Cases where physical part, identity not disputed

· Only mental state is disputed

e. child sexual abuse cases – touching has to be for sexual gratification – so go to other events in which this intent was manifest

f. in order for intent not to swallow rule, it has to be limited to cases about intent

14. p. 39(1)  Huddleston – quantum of proof as to uncharged offenses 

a. this is an interpretation of the rules, not constitutional decision – not binding on the states

b. all you have to have to use uncharged offenses is evidence sufficient to support a finding by preponderance (judge would let it go to jury in civil case)

c. plausible test of single eye-W is plenty

d. SC decided this unanimously

e. Some states even if have the identical rules have interpreted them to be more strict

15. Harrell p.40

a. TX – whether uncharged offense is enough to get to jury

b. They interpret rules (through precedent) to say there has to be evidence sufficient to support a finding beyond a reasonable doubt

c. Have to get past a directed verdict in a criminal case – a higher standard

d. Evidence issues are almost always a pre-trial motion

16. Notice 

a. if D requests information about uncharged offense, have to give them notice

b. this initially came from Texas

c. defense L doesn’t want to tip prosecution off, so file this every time – it doesn’t mean anything

17. Consciousness of Guilt – p. 40(2) – 

a. was referred to as admission by conduct

b. evidence of flight or escape, bribing W, killing W, using a false name, etc can be used to prove a D’s consciousness of guilt

c. has to show consciousness of guilt of THIS particular offense

18. Preparation, Plan  - p. 41(1)

a. EX:  May 31, D stole car that was used as a getaway car for robbery on June 1

b. EX:  acquiring an illegal weapon used in a robbery 

c. Not limited to 1 theory

d. If charged offense is part of larger plan – can use other offense (if and element) but they have to be connected

19. Knowledge – p.42

a. similar to intent – usually have 1 or the other

b. it’s a culpable mental state

c. not a crime to own stolen goods unless you know they’re stolen

d. if knew about that one, probably knew about this one

e. drug possession case – D saying he didn’t know it was drugs, can use other instances to show he did know 

20. Admission of other acts always accompanied by limiting instruction

21. There’s a need for the evidence to explain what really happened – does it advance the issue; if the proof is weak, that limits the probative value – may get past threshold, but not balancing test

22. Identity – Whitty p.43

a. EX: signature, handiwork, common MO

b. Lures child by talking about black and white lost rabbit, took her to basement

c. Other little girl was also lured with the black and white rabbit and taken to a basement

d. MO is so distinctive here – only one black and white rabbit guy, therefore it’s the same guy

e. 2nd girl is tantamount to having him indentified

f. court says evidence of other little girl wasn’t prejudicial

g. both girls could be mistaken, but 2 is better

h. all depends on inference of signature

i. prosecution will list all similarities between charged offense and evidentiary offense

j. defense counsel would usually say similarities are generic – couldn’t do that here

23. Howard p.44

a. trial judge is persuaded that evidence of other mugging should be admitted

b. location, MO – physically similar; word choice – not unusual; taking whole wallet – not unusual; fleeing down same street in same direction – a little more information

c. AC says not sufficiently similar – testimony of professor shouldn’t have been admitted (probative value reduced by strength of case against D)

d. Dissent emphasizes TC discretion – almost follows from fact that AC is split 2:1 that TC was within reason

· in reversals, a lot of times it’s obvious court just thinks TC is wrong, not ridiculously wrong

24. Same transaction (Res Gestae), Intrinsic, Inextricably Intertwined

a. evidence shows evidence of crimes not charged, but need these to tell the whole story

b. EX:  robbery – show speeding, reckless driving

c. Arise out of the same transaction or series of transactions as the charged offense, necessary to complete the story, inextricably intertwined with evidence regarding charged offense

d. Heidebur  p.49 – charged offense is possession of photos

· allowed in evidence of sexual contact

· AC says not admissible because not part of the same transaction

· W – gets ambiguous especially with long dealings over a period of time

e. notice requirement – 

· TX – notice requirement qualified by uncharged crimes part of the same transaction

· Problem comes with lesser included offenses – is this evidence evidence of some other crime

· If don’t give notice, evidence is out

· FRE – if it’s same transaction, 404(b) won’t apply to these uncharged crimes

D. 405 – Methods of Proof

1. reputation

2. opinion (treated same as reputation in FRE) -  if character is being used circumstantially, 405(a) restricts you to reputation or opinion in doing that

a. a.  CL only allowed reputation or acts – weird because reputation is “rankest form of HS” (W) as opposed to using opinion

b. FRE abolish this restriction – can use opinion now too

c. Maybe CL thought reputation was collection of opinions and therefore more objective

d. Reputation evidence needs to say either “good” or “bad,” otherwise you get into particular instances

E. 405(a) – D’s presentation has to be in form of reputation or opinion

1. cross – direct information is limited, but allows specific instances “have you heards”

a. have to have

· good faith basis for belief – document fair on its face, reliable informant

· act inconsistent with trait that’s being described; EX:  for peaceableness, needs to be a violent act

b. cross examiner is trying to damage the credibility of the W, put W’s standards into question

c. accused is ill-advised to use character W is have anything “bad” out ther

2. rebuttal

a. problems of whether W is adequately qualifies (knowledge-wise) to attest to bad character

b. problem with law enforcement as W – if you press W, find out they’ve never heard of D before charges pressed (DA asks officer to learn about D); pre-rules would say this wasn’t enough – that’s not reputation in community

3. TRE 405(a) – “prior to day of the offense” – can’t get someone to study the guy and then testify about bad character

· this isn’t expressly in FRE

4. case law – p.30(3) – “negative reputation after the charge isn’t likely to be relevant because it may be tainted with gossip

5. p. 29(1) – can’t do guilt assuming hypos

6. p. 30(4)(d) – if W answers no to a specific instance, prosecution has to stop the questioning – no side trials

7. Gilleland p.22

a. stepson Tull says even if he had known about D’s bad acts, it was a while ago

b. on cross, pros. Tries to challenge him

c. court says you can’t turn him into a character W on cross

8. Monteleone p.25

a. During cross, pros. asks fellow firefighter W had heard that D had perjured himself before a federal grand jury

b. court says this was improper because pros. didn’t show a good faith basis for believing that D’s perjury was likely to have been a topic of discussion in the relevant community

c. pros. is only trying to prejudice D with these queries and not test reliability of the W’s testimony

F. 405(b) – acts (particular instances) - if character is an essential element you can also prove it by particular instances

a. cross can get into particular instances – more confined inquiry, less prejudicial

b. defamation – character is an element of the case – makes sense to expand ammunition is case where character is a central element – can’t deny this highly probative information/evidence

G. FRE 413-415  Evidence of Similar Crimes in Sexual Assault, Child Molestation

1. effective 1995

2. no provisions like these in TX – a lot of states do though

3. referred to judicial conference – said don’t do it – offered another way of doing it – Congress did it that way anyway

4. these do permit propensity evidence

5. these are subject to 403 – this not made totally clear, but are interpreted that way

6. Le Compte p.49

a. 1st trial – judge admitted under 404(b)

b. AC reverses – says not properly admitted

c. In meantime, 414 comes up (child molestation)

d. 413 – sexual assaults – presumably embraces everything

e. 2nd trial – is same evidence admissible under 414 – TC says no, that 403 outweighs it

f. AC says while 403 is applicable, can’t just say you’ll exclude the evidence – could use it to limit excess detail, overkill

g. Great similarity between offenses would thin the probative value

h. these rules supercede 404(b)

i. not a lot of case law at this point – a lot of cases go to state court

7. Mound p.52 – 

a. discusses constitutionality of 413

b. 2 constitutional allegations – 

· Equal Protection – as a sex criminal, I’m being treated differently than other criminals

· 404(a) being abrogated in sex crimes

· answer to this – not a suspect class, so only need a rational basis

· promoting prosecution of sex offenses is a legitimate end

· Due Process

· balancing test of 403 protects you – not fundamentally unfair

· court says Congress has power to create exceptions to practice of excluding prior bad acts

8. 414 policy arguments

a. can tilt balance to prosecution on behalf of children

· a lot of jurisdictions had already gotten to where 414 is through motive

· NOT Texas – didn’t want to admit evidence of previous assault on same victim

· TX leg. Passed law that says previous sex offense same victim is admissible 

· TX – have to use 404(b)

b. proof is difficult – 

· could get into a swearing match – acquaintance rape

· William Kennedy Smith case – evidence of 2 other date rapes – Fl. didn’t allow the evidence

· Helps resolve dispute about consent

· Somewhat parallel to intent cases – no identity dispute, no physical circumstances

9. (413) stranger rape involving adult  - policy arguments

a. propensity is more probative for sex crimes than other crimes

b. evidence on this is hard to interpret – it’s inconclusive (gross recidivism numbers don’t indicate this is the case – this is because they’re in jail for longer and kept from committing crimes again)

10. Burns p.55

a. court strikes down Missouri provision

b. there was no 403 protection here – statute said “shall be admissible”

c. court says D has right to be tried only on offense charged 

d. court sings a lot of praises to basic CL ban on propensity evidence, so if Mo. Redrafts this it’s not clear whether court would support it

e. this is reconcilable with Le Compte and Mound

H. Evidence Concerning Victim

1. Carino p.58

a. support a defense of self-defense

b. character obviously not an element of self-defense – purely circumstantially relevant

c. D shoots V 3 times

d. V had been convicted of manslaughter of previous boyfriend

e. Evidence wasn’t officially admitted, but it came out anyway – prosecution objected after D said it

f. On appeal, D says he should’ve been able to explore this fully

g. 404(a)(2) – evidence of pertinent character is admissible to show fear or state of mind

h. 405(a) says it has to be in form of reputation or opinion

i. here, at time of event, he had to have knowledge

j. communicated character – anything D knew that would make him afraid = admissible under 404(b) – no inference of character to conduct

k. court says he should’ve been allowed to admit it, but e was plenty guilty and evidence kind of got in anyway

2. 404(a)(1) – “or if evidence of a trait of character of the alleged victim…is offered by the accused”

a. amendment goes into effect in December

b. if D introduces bad character of victim, prosecution should be able to do the same

3. 404(a)(2) – 

a. homicide/assault treated differently in 1 respect – victim’s character initially is in hands of D – prosecution can’t offer until D attacks

b. assault – only D attacking peaceable character opens the door

· victim can come back and testify without resorting to character stuff

· applies even if assault V isn’t available (in coma)

c. homicide – any evidence introduced can open the door to evidence of V’s peaceableness

· homicide V can’t come back and testify

· V can’t respond, so it’s fair to allow evidence of peaceable character

d. doesn’t matter if what D thought was true, only matters what they believed – it goes to D’s state of mind

e. TRE – when D opens up V’s character, prosecution still can’t attack D’s character

IV. FRE 412 – Rape Shield Laws

1. General

a. Reputation, opinion, past sexual acts banned without regard to purpose

b. Historically, shield laws designed as response to problem in acquaintance rape

c. W – could’ve fixed it by amending 404(a)(2) to limit circumstantial evidence to show self defense in assault or homicide (Hawaii has done this in effect – Doe)

d. 412 not in original FRE – evidence of V’s previous sexual conduct used to be admitted

e. TRE 412 based on original FRE 412 – doesn’t apply in civil cases

f. FRE applies to civil and criminal

g. 412 exceptions – 

· source of semen – attempt to support blood type – D can come back and say she has boyfriend

· if consent case, can show D and complaining W had a previous sexual relationship

· or if otherwise constitutionally required

h. TX adds a few more exceptions

2. Summit p.60

a. fact that child can describe the activity means she’s experienced it

b. D wants to say she had a prior sexual experience that would explain this knowledge

c. Court says D is just trying to dispel an inference the jury might draw otherwise

d. Court says need to uphold D’s rights

3. Doe p.63

a. capacity case

b. court says D going into V’s past behavior had to do with her capacity to understand consequences of sexual behavior 

c. he needed to be able to cross the psychologist who was testifying that she had an incomplete understanding

B. Civil Cases

1. SEC v. Towers

a. D accused of fraud – wants to call character W

b. A few federal cases have allowed defensive use of character in civil cases

c. Language of FRE 404 and advisory committee’s note go against this – “accused,” “prosecution”

d. Have to come within an exception for FRE

e. TRE – “accused in a CIVIL case of conduct involving moral turpitude” – can be P or D 

2. Character in issue p.72 – in defamation case, P’s reputation in issue, so D allowed to show reputation

C. Habit and Routine Practice

1. FRE 406 – unusual in that it authorizes reception of 2 categories of evidence in the midst of all these restrictive rules

a. habit of person

b. routine practice of a company

c. these are lumped together even though they’re different

2. 406 codifies the CL – put in “whether or not corroborated…” to nullify some CL doctrines; some required corroborating evidence that the habit or routine practice happened on this occasion

3. other minority doctrine – could use habit only if there were not eye-W (TX used to do this)

4. evidence law drawing dichotomy between character trait and habit

a. habit – more probative, less prejudicial, so it’s OK

b. character – not OK

5. Weil v. Seltzer p.72

a. TC allowed former patient evidence as habit (doctor prescribing steroids for allergies)

b. P evidence is overwhelming – big damages

c. Court says this may be admissible under 404(b), but won’t decide that now; W – looks a lot like plan

d. Defining characteristics of habit – automatic, do it without thinking

· we use habit in a figurative and literal sense

· court in Perrin (see below) falls into figurative sense

· rules insist on liberal sense

e. Perrin v. Anderson – cops go to investigate Perrin at his house, cops say he attacked them

· introduce evidence that he’d attacked cops before

· AC says this was habit

· W – this is probably wrong; couldn’t use it as circumstantial character evidence

f. court says none of the patients could testify to how he treated others – it was unfairly prejudicial to admit this

g. Levin p.74 – larceny at Sabbath time

· evidence D wants is that I’m always home at this time because it’s the Sabbath

· court says it’s not habit because he has to think about it

h. certain behavior patterns are relevant under 401 and 403

i. p.19(4) – similar transactions

· alleged oral agreement – terms are in dispute or trying to reform the written agreement

· look at similar deals they did with other people

D. FRE 407 – Subsequent remedial measures

1. EX:  firing employee involved in an accident, repair, changing a policy

2. this is codification of CL – don’t want to discourage people from updating, making more safe, etc.; W – laity doesn’t know that, but L do and tell them

3. remediation is kind of like an admission – are extremely damaging with a jury

4. Anderson v. Malloy p.77

a. P raped in motel – sues them for inadequate security (no peep holes)

b. Verdict for D – P appeals saying TC didn’t allow me to show they put in peep holes and chains right after

c. TC excluded it under 407

d. P argues feasibility exception applies here – remedial measure only forbidden if used for certain purposes – negligence, culpable conduct, defect in product

e. Can be admissible if related to some other purpose

· ownership/control – D denies they’re in possession of premises where injury occurred

· if they put in light bulbs and have an employee check these everyday, they’re in possession

· also could use liability insurance that says staircase is insured as part of their property

· feasibility

· dissent here says testimony didn’t controvert feasibility

· does include a claim that that it’s not practical, not just that it’s impossible – broad meaning

· impeachment

f. D pitch is that they went out and got police advice – we did what expert told us to do – expert said peep holes and chains would give “false sense of security”

g. D should have just said that these devices weren’t recommended; false security suggests it makes situation less safe – P ought to be able to say “but you just did that, you’re misleading us”

h. P gets new trial – court says remedial measures should have been admitted for feasibility and impeachment purposes

i. W – she may lose again – “but for” cause – she didn’t look out window or ask who he was

j. On remand, they can’t keep out remedial measure – they’ve already said “false security” – this will be admissible no matter what

k. If didn’t say false start in 2nd trial, evidence shouldn’t be admitted – they should get a clean start

5. measures taken by nonD – p.83(3)

a. subsequent measure by 3rd party might be relevant to show what could’ve been done

b. if you’re not D, you’re not deterred by its admissibility

c. this goes against rule – “when … measures are taken” – doesn’t say when measures are taken by D

d. Grenada Steel – someone came up with new design after

· court said 403 should bar this

· have to look at device at the time

6. Products liability

a. subsequent measures allowed in TX

b. can be a significant forum shopping issue

c. TX follows Ault – says rule doesn’t apply in products liability based on strict liability

E. FRE 408 - Compromise/Offers to Compromise

1. Rochester Machine p.84

a. Letter that T wrote accepting responsibility for some repairs to be made

b. Objection was that letter was an offer to compromise, so it’s not admissible – court says NO

c. 2 alternative reasons they shouldn’t allow it

· Penn. doesn’t have federal rule – federal rule is broader in terms of what it excludes

· 1st sentence of 408 excludes terms/facts of offers to settle or settlement reached

d. 2 bases for the rule”

· privilege policy reason – settlement is good

· relevancy – it isn’t an admission, doesn’t mean they think they’re culpable – just want it to go away

· Wigmore  says it does have some relevancy, but it’s pretty weak

e. Penn. court adopted the relevancy rule; federal rule will exclude more – specifically statements of fact

f. Anything said in context of settlement is inadmissible – TRE and FRE same here

g. First part of the opinion says it wasn’t part of an effort to compromise – we’d admit the letter even if we did have a 408

h. For 408 to apply, have to have:

· claim

· dispute

· effort to compromise

i. here there was a claim, not all was disputed and NO effort to compromise

j. bias or prejudice of the W – W and P injured in same accident – W settles with RR

· P wants to introduce that W settled with RR

· Inadmissible – this would discourage settlement

· Exception if jury needs to know nature of W’s relationship with RR (D) – purpose of reflecting his credibility

k. criminal cases – authority both ways with regard to incriminating settlements in attempt to settle related civil cases

· rule doesn’t say it’s inadmissible period – validity /invalidity or amount not admissible (for this person)

· prosecution says I’m not offering it for validity of claim, 

· could argue that it’s a deterrent to settlement if these statements can be used in a criminal context

F. FRE 409 – Payment of Medical or Similar Expenses

1. could just be paying this because it’s good business

2. McDonald’s mass murder – they paid for medical expenses and funerals

3. not admissible to prove liability – doesn’t extend to statements of fact

G. FRE 410 – Inadmissibility of Pleas, Plea Discussion, and Related Statements

1. criminal counterpart to 408 – excludes offers to plea guilty, statement made in pleas negotiations

2. applies to criminal and civil cases

3. Greene p.89

a. made statements to DEA agents

b. 410(4) – “with an attorney for prosecuting authority”

c. D says he was talking to agent of prosecution – court says NO

d. p.90(1) – if cop has authority or apparent authority, it’s not admissible

e. practical implication  - DA has authority to settle (“party” doesn’t get to decide here); law enforcement doesn’t have this authority unless it’s expressly given – can say I’ll put in a good word for you

f. 408 isn’t limited like this – no L is required; there has to be a L in criminal case

H. FRE 411 – Liability Insurance

1. only excludes it to show liability of culpable conduct – can use it for other purposes

2. Charter p.91 – 

a. W to be impeached is L (insurance defense L) – he’d been called to say P’s doctor lies

b. P complaining that their cross was limited

c. He doesn’t want jury to know he’s an insurance defense L

d. TC allowed him to say he sometimes represented insurance companies

e. P wants it in that he works for them on a regular basis, therefore he has lots of reasons to lie

f. Jury has to know this

g. Bias/prejudice impeachment – most probative type of impeachment

h. Liability insurance is clearly prejudicial – hard to see why this is even relevant to culpable conduct

i. Exceptions – all you can bring out is that there is insurance – can’t bring in amount (though that would be really good for P)

V. Hearsay

A. Dangers:

1. perception – thinks she know, had bad info

2. memory – “

3. narration – misinterpretation/ambiguity, any accidental miscommunication

4. sincerity – declarant has good info, trier gets bad info

B. Ideal Testimony Conditions

1. oath – vaccination against intentional falsity

2. presence – concerned with accuser being in presence of accused; face-face thought of as deterrent to deliberate fabrication

· W demeanor – trier gets to observe W while they’re testifying

3. cross – most important relationship is cross to narration – clarify what W is trying to say – clear up misunderstanding

C. Purpose of HS rule – 

1. have to make from 2 inferences from W saying X to X is true – 

a. W believes X

b. X is true

2. in X is said out of court, dangers are more rough, unalloyed – this is why we have HS rule

3. someone has to object to invoke HS rule – it’s not self-propelling

4. it’s a right that a party has because of special dangers of statements

5. only have to put up with personal statement being used against you under ideal conditions

6. W can quote each other and do it without being HS

D. Definition - Commonwealth v. Farris p.94

1. robbery – bartender thinks it’s Farris, cop thinks it’s Farris

2. detective testified he interviewed Moore – doesn’t say what he said, just said he arrested Farris after the interview

3. FRE 801(c) is statement other than testimony offered to prove matter asserted

4. HS here is inference that Moore said it was Farris – only possible relevancy is that out of court, he made statement to prove the matter

5. HS = 

a. it’s a statement

b. it’s offered to prove the matter asserted

6. TX case p.97 – “son of Farris”

a. try to get info over phone

b. court says not admissible

7. Hanson v. Johnson  p.98 (VERBAL ACT)

a. rent paid in crops, T keeps some, LL keeps some; T mortgaged crop to bank, band agrees to take over corn and sells corn to Johnson

b. Hanson (LL) says Johnson bought his corn

c. Part of P’s (LL) evidence is that he and another W heard/saw T point to corn and say this is your corn

d. This isn’t HS because saying it makes it so – can’t be false in this context – it was basically a verbal agreement to the division

e. It’s either executed and delivered or it’s not

f. If trier believes this is said, they stop – don’t have to make trip into his head and back out – credibility of declarant doesn’t matter

g. D wanted to offer evidence too, but saying those words didn’t make the statement true

h. Words as manifestation of belief in a fact v. words as fact

8. McClure p.100 – Effect of SOM on Listener

a. convicted of murder - D wanted it to be voluntary MS

b. wanted to testify that Haynes told him his wife was cheating on him

c. doesn’t matter if what Haynes said was true or not – jury could believe that he wasn’t told this or that it didn’t have any effect on him

d. not a verbal act – her statement doesn’t make anything happen

e. court says what Haynes said should have been admitted

f. utterance offered to show the state of mind which ensued in another person

9. Smedra p.101 - NOTICE

a. sponge stuck in guy after surgery 

b. have to prove that 

· it was left in there

· left in there due to doctor’s negligence

c. testimony of  another doctor in there that he heard nurse say “Dr, sponge count didn’t come out right”

d. wasn’t HS as to his knowledge

10. Player p.101 – NOTICE

a. have to show

· condition of tires

· her notice 

b. W testifies that inspector said tires are bad

c. This does and doesn’t matter – even if not true, she had notice

d. Purpose of showing her notice is non-HS; to show condition, it’s HS

11. 105 – things are admitted for a limited purpose, D has right to limiting instruction 

a. have to ask for it

b. offering party can also ask for it (good idea)

c. parties’ responsibility for asking for limitations – improper for judge to do counsel’s job

d. have to ask for limiting instruction in a timely manner too

· TX case -  if it’s asked for in a timely manner and not given then, it’s potentially reversible error

· Federal law says it’s discretion to put it off, but bad idea

12. Bell v. State p.102 – MOTIVE – relevant to show motive/response it evoked

13. US v. Zenni p.102 – IMPLIED ASSERTIONS

a. Wright v. Tatham – family saying Marsden was too incompetent to make his will

· want to use letters to imply that authors of letters thought he was competent

· If direct statement would be HS, then implied statement is too – dangers are still there

· “sea captain” example – experienced sea captain inspects boat then takes his family on it – it’s HS – goes to prove matter asserted

b. FRE reject Tatham – no oral or written expression is to be considered HS unless it was an assertion concerning the matter to be proved – same with non-verbal

c. TX pretty much sticks to it

14. HYPO:  D prosecuted for assault on another man – V doesn’t testify – nurse who attended to him does

a. V said D did it – VERBAL ASSERTION – HS

b. Nurse says V was so beat-up he couldn’t talk, but took out picture of D, points to it and his injury – NON-VERBAL ASSERTION – HS

c.  Nurse tells V he has a visitor, D – V hides from D – NON-VERBAL, NON ASSERTIVE CONDUCT – NOT HS in FRE or TRE

· not HS in FRE because not a statement 801(c); (a) says statement is verbal or non-verbal conduct intended as an assertion

d. nurse – V said if D comes, don’t let him in – VERBAL, NON-ASSERTIVE  - NON HS

· not an assertion – it isn’t a statement, so it’s not HS

· TRE – this IS a statement – it’s a verbal expression (d) - HS

e. nurse – V said “I didn’t tell them anything about you” to D when D comes in the room – ASSERTION USED INFERENTIALLY – NON HS

· it’s an assertion, but it’s not being used to prove the matter asserted

· TRE – HS – it’s a verbal expression

15. HYPO:  deceased’s estate – claim that deceased didn’t pay a particular debt – secretary says we need to send another about the debt (offer to prove debt wasn’t paid)

a. TX – HS

b. FRE – non HS

16. HYPO:  assault on woman, evidence that husband of V say D = husband was in station when D was brought in, attacks him without saying anything – non-verbal, non-assertive

a. TX – non HS

b. FRE – nonHS

17. HYPO:  suit on life insurance policy – company refused to pay because they claim insured died after the policy lapsed for non-payment.  W to testify she drove by house and there was black bunting on the windows – NON-VERBAL, ASSERTIVE

a. TX – HS

b. FRE – HS

· exception 804(b)(4) – family history/personal history – concerning declarant’s own birth, adoption, etc.

18. HYPO:  same insurance – W2 saw doctor basically “wrapping up” at 11:45 – turned off machine – NON-VERBAL, NON-ASSERTIVE

a. TX – non HS

b. FRE – non HS

· if saw dr. pulling sheet over insured’s head – more like an assertion – borderline

· AC note says if something depends on intent, that’s a question/matter of fact – should resolve ambiguity in favor of admissibility

19. HYPO:  same case – patient says his last wish is for hospital bill to be paid – ASSERTION USED INFERENTIALLY

a. TX – HS

b. FRE – non HS

· FN 21, p.106 – do have to look for intended meaning; if it’s verbal, have to decide

· if it’s an assertion

· if offered to prove the matter asserted

· figurative language – “he must be colorblind” about guy who ran light – doesn’t mean he was colorblind, it’s an assertion he ran the light

20. IF IT’S AMBIGUOUS, ADMIT IT

21. Bridges p.108

a. V describes crime, place – don’t catch guy til a month later

b. Discover her earlier description of surroundings in his home – same as what’s in his house

c. Court says this shows that she had knowledge – she could’ve only gotten it in the house

d. Not offered to prove the matter asserted – not that he did it, but that she was there; circumstantial evidence like fibers from his couch, soil from his garden on her shoes

e. If she’d described the accused instead, it would be HS

f. D will want to argue that child’s actual recollection is faulty, that there have been suggestions to her; then this evidence would be really powerful as rebuttal that she said this  before adults messed with her

g. 801(d)(1)(B) – impeachment of improper influence

h. W – Bridges is debatable

i. Nasser p.110(2) – 

· was injury incurred in the employment – if guy assaults you at work for personal reasons, it wasn’t incurred in employment – no worker’s comp

· evidence that Daryoush was out of his mind, so it wasn’t personal – infer from statements that he’s deranged 

· not HS – not offered to prove matter asserted

· OR 803(3) “then existing mental, emotional or physical condition” NOT including a statement of memory or belief to prove fact remembered or believed

E. FRE 801(d) - Prior Statements by Witness

1. 801(d)(1) – 

a. (A) inconsistent with declarant’s testimony

b. (B) consistent with declarant’s testimony

c. (C) identification

2. A & B are both highly restrictive – only a very small number qualify; C privileges its statement – always admitted releases this category from A and B

3. (A) – have to be

a. under oath

b. subject to perjury

c. trial, hearing or other proceeding, or in a depo

4. US v. Castro-Ayon p.110

a. turn-coat Ws – incriminated accused out of court, when in court said he didn’t do it

b. could be recanting from a false accusation or could be true and now W is afraid or promised a benefit or both

c. distinction between impeachment use

d. impeachment use – all usable to impeach a W – very effective to catch them in a contradiction

· prior inconsistent statement can impeach credibility without being true

e. substantive use – can support a verdict or a conviction

f. here it doesn’t do the government any good to use statements to impeach – if that’s all they have, get directed verdict

g. critics say all prior inconsistent statements should be substantively admissible – this is what rules originally said – in compromise, House got most of what it wanted

5. main thing this rule does is allow grand jury testimony (like immigration proceeding here)

6. TRE 801(e)(1)(A) – excludes grand jury testimony – almost has to be testimony in a previous trial or hearing – basically puts TX back at CL

F. 801(d)(1)(B) – Prior Consistent Statements

1. not a problem with HS, problem with relevancy

2. Tome p.113

a. offer to rebut an express or implied charge of recent fabrication or improper influence

b. Campbell  - murder case; primary W was neighbor of V who witnessed the shooting and who also knew D, identifies him

· impeached by fact she’ll get crime stoppers reward

· prosecution tries to say she’d IDed him consistently every time

· court says HS because none of the prior consistent statements were made before she knew about the reward

c. pre-motive requirement

d. Vlach- D trying to rehabilitate W who supposedly coordinated their testimony – this would have been OK, but Ws had already been discharged so they weren’t subject to cross

e. Court says rule still has CL temporal requirement – pre-motive

f. W – bothering Bryer that here statements have above average relevancy

g. Bryer says its hard to maintain distinction between substantive use and rehabilitative purpose; don’t have this problem with inconsistent statements

G. 801(d)(1)(C) – Identification

1. rule requires W to be available for cross

2. Lewis p.122 

a. allow it to be shown how the person identified the D

b. W identifies wrong guy at trial; when presented with the pictures again – she gets it; cop also testifies to how she got it when showed the pictures initially

c. D argues:

· rule only permits corporeal ID – have to ID in the flesh; court says this doesn’t work because of legislative history – Senate report (can be a picture, sketch, Mr. Potatohead kit)

· rule requires a consistent in-court ID, so the cop’s testimony was inadmissible – text doesn’t support this, neither does legislative history (Senate report recognizes that there may be a discrepancy)

· this was a prior inconsistent statement that’s inadmissible – court says (C) isn’t limited like A and B are – the only point to having C is that it overrides A and B

3. Owens p.124

a. W gets skull fractured and has amnesia – 1st time interviewer comes, he’s groggy; 2nd time – W had recovered memory

b. At trial, W testifies to having identified D at earlier time, but can’t remember now

c. Confrontation clause – court says it’s NOT violated

· no precedent square on

· Green – kid testifies correctly at pre-trial hearing, but not at trial; court says he doesn’t have to recall events or statement of situation

· came to mean as long as declarant is available for cross at trial, it’s constitutional to allow the evidence

· Fensterer – expert W can’t remember how he formed his opinion, so they introduce prior statement – OK as long as have opportunity for cross

d. Scalia (majority) agrees that clause only guarantees opportunity for cross

e. Dissent (Brennan and Marshall) say it needs to be an opportunity for effective cross

f. Here, he’s not forgetting on purpose or refusing to answer the questions; W – as long as W is cooperating, need to admit the evidence

g. Owens also says W not subject to cross of statement because he has no memory of the statement – answer is that he was subject to cross, he just can’t remember

h. Owens tries 804(a)(3) – says he’s unavailable as a W

· Scalia turns to legislative history – if they’d wanted to exclude loss of memory, they would’ve done it

· If claim of loss of memory would knock out C, it would knock out A

· 801(d)(1)(C) has a different purpose

4. 4 kinds of HS

a. prior statement by a W – OK (even if W denies it or testifies to a lack of memory)

b. former testimony – Rules and Constitution require unavailability despite good faith effort to produce

· prosecution has to show unavailability

· only place where SC has said unavailability is constitutionally required

c. in a “firmly rooted” exception – understood that Confrontation didn’t mean no HS

· state decides traditional HS exceptions

d. not “firmly rooted” – has to be scrutiny here – have to be particularized guarantees of trustworthiness of statement

H. 801(d)(2) – Party Admissions

1. Jewel p.131 – Individual Party Admission

a. car wreck – step-mom and daughter hurt, dad killed; suing RR

b. Brittney makes pre-trial statements re. parents arguing – RR introduced these and won

c. Ps claiming on appeal that statements were unreliable – she’d overheard relatives’ speculation about the fight

d. AC says these complaints go to weight to be given her testimony, not admissibility – trustworthiness isn’t a requirement

e. HS admissible against anyone for anything ONCE trustworthiness is established; party admissions only admissible against the other party – one way (trustworthiness isn’t the theory)

f. Theory of estoppel – you’re estopped to object to own statement being used against you; makes no sense to complain about your own reliability

g. Wigmore, McCormick listed party admissions as true exceptions rather than part of definitions

· admissions not based on reliability – estoppel

· can’t be introduced by anyone

· misguided to count party statement (you against you)

h. distinction between party-opponent admission and true HS exception of statement against interest – if statement is harmful now, it probably was before too

2. Krajewski p.133

a. P is wife of deceased trying to get insurance money – she had made statement in divorce papers that he was a drunkard

b. Statement is used against her even though they may not be reliable

3. Ward p.133

a. owner said land worth less for tax purposes, wants to go with a higher appraisal when selling the land

b. his self-appraisal gets used against him

4. Morgan p.133 – Adoptive Admission

a. warrant issued on basis of Timmy selling drugs

b. D (Morgan) wants to admit affidavit to show cops believed in its truth– TC refuses

c. AC says it should’ve been allowed

d. 801(d)(2)(B) – statement of which party has manifested belief in its truth; an affidavit sounds like manifesting belief in truth of the statement

e. p.136(4) – are out-of-court statements by government officials admissible against the prosecution – courts divided

· cop acting as employee of government – can be held admissible against state

· old line of cases says government was protected by disinterest of government against

f. Pilgrim – university prof held to adopt committee’s view because he accepted the contents and implemented recommendations

g. If you’re adopting a view, it’s basically the same as saying it yourself – shouldn’t be able later to claim it’s unreliable

5. People v. Green – p.137

a. wife of D had had child with deceased – W overhears argument about D’s infidelity at W’s house – W says wife said “I’m not afraid of you just because you shot Frank”

b. prosecution arguing that his silence was an adoption of the statement

c. court says silence is ambiguous here and she had a gun and had threatened him before – he’s not free from an “emotional impediment” to respond

d. sometimes silence is adoptive admission – D saying nothing when mom says D is the child’s father

e. after Miranda, problems with saying silence is adoption of admission

f. Doyle v. Ohio – post-arrest silence can’t be used against you – it’s a DP violation

g. Jenkins – hid out, not saying self-defense for 3 weeks; pre-arrest silence is admissible – can cross on this

h. Fletcher – if Miranda hasn’t been given, post-arrest silence may be admissible (USSC)

· court says OK to presume he wasn’t Mirandized – why not presume the opposite

· if he wasn’t Mirandized, this doesn’t mean he doesn’t know it

· W - this is a BAD decision

· TX says post-arrest silence is never admissible

· Can elicit during direct whether or not D was Mirandized though

6. Kirk p.140 – Authorized Statements

a. meso case – D’s W says meso wasn’t cause by our product; in another case, a different W for D said something different

b. P wants to use this as an authorized admission- say he was speaking as an agent of the company

c. Court says expert W is supposed to testify impartially, just based on their expertise – expert is not an agent (not subject to control of the company)

d. Estoppel rationale extends to (C) – you authorize this person to speak for you – idea is that it’s you speaking – speaker has to have been given either implied or express authority

7. Mahlandt p.141 – Agent/Service

a. wolf allegedly attacks child – Poos leaves a note for his boss saying “Sophie bit a child” – also tells Sexton that; also have minutes from board meeting

b. TC excludes all of this on basis that Poos had no personal knowledge (602 says in order to testify, need to have personal knowledge) – court says 801(d)(2)(D) doesn’t require this

c. Court says his statements were admissible – he was an agent of the company and statements were made concerning a matter within the scope of his employment

d. Board minutes were not admissible though

e. Courts have rejected the view that personal knowledge is an implied requirement

f. Poos’ statement admissible under (A) or co. under (D)

g. AC notes on in-house statements (refer to (C)) – communication to an outsider not thought to be a requirement

8. Big Mack Trucking

a. driver made statement to either party or cops

b. Tx court says it’s not admissible – it had to be a speaking agent

9. Co-Conspirators 801(d)(2)(E) 

a. estoppel theory getting thin with D

b. theory for CC has always been linked to substantive responsibility for your co-conspirators – you enter into an illegal enterprise, we’ll hold all of you responsible as long as it was “part of the program”

10. Inadi p.147

a. AC takes its decision from Roberts – says that for former testimony to be allowed, have to have unavailability

b. SC says unavailability rules doesn’t apply to CC statements

c. Can’t recapture CC statements in live testimony

d. Not about reliability, but Court lapses into reliability talk to explain why unavailability shouldn’t apply to CC statements

11. Bourjaly p.150 – 

a. government seller than the buyer here – want to convict “big mama” but want to use little guys to get her

b. elements:

· have to be a conspirator

· declarant has to be a member of it

· party against whom statement is offered = member

· made during course of conspiracy (in this sense, E is stricter than D – has to be doing job while making statement)

c. Judge decides if elements are present – 104(a) – preliminary questions of fact determining admissibility of evidence determined by JUDGE  and judge isn’t bound by rules of evidence except privileges (court can consider HS, inadmissible evidenct)

d. Burden is preponderance of the evidence

e. Judge can consider the statements themselves

f. 801(d)(2) 2nd sentence – have to have something besides the statements themselves

I. 803(1) - Present Sense Impressions

1. Houston Oxygen p. 156

a. McCormick basically invented this exception

b. Have to meet contemporaneity requirement (can be inferred circumstantially) – once you’ve stopped perceiving, it’s over; W – “immediate” should mean a few seconds

c. McCormick rationale

· report at moment is safe from error of defect of memory

· little or no time for fabrication

· statement usually made to someone else there who also had opportunities to observe and check a misstatement

d. W – no emotional stress (like excited utterance), no guarantee of paralysis of fabrication 

e. W of declarant’s statements doesn’t have to be in position to observe the matter, but often is

2. Phelps – “my gym bag” – OK; D wants “but Taylor put it in the trunk” – it happened in past, so not admissible

J. 803(2) – Excited Utterance

1. City of Dallas v. Donovan p.159

a. woman tells W she told city stop sign was down days ago – this is a neutral S

b. woman not describing the scene, saying what she did in the past

c. rationale of excited utterance – it’s immediate, state of shock, paralyzes mental faculties needed for fabrication

d. this is more broad than (1) – contents aren’t the key, condition of declarant is

e. city says:

· no relationship between statement and accident – court says it is related – it explains the accident and relates to the cause of it

· statement of incident is too remote in time – court says time is important, but only in determining declarant’s condition

· no independent evidence to show/prove the utterance – court says this isn’t a requirement – this isn’t to show the event itself; there only has to be independent evidence of the startling event itself

2. Napier – reaction to newspaper article with picture of D – admissible

3. Hunt – child seeing news story was trigger, mom allowed to testify to child’s statements

4. 162(3) – needs to be an exciting event, stress and stress up to time of event – Padilla (statement of ten-year-old girl to mother three days after last of 3 sexual assaults)

5. TCCP 38.072 – outcry statute; reference to it in 801(e)(1)(D)

6. 163(6) – accept utterances by declarant who’d be incompetent to testify due to age or mental impairment

K. FRE 803(3) – Then Existing Mental, Emotional, or Physical Condition

1. Salinas p.164 – Present Bodily Condition

a. workman’s comp case – question is how much did his back hurt and when

b. TC excluded his complaint statements made to others

c. Court says statements of present pain (not made for medical treatment) have long been admissible

d. Wigmore says there’s a lack of any better evidence

2. Adkins p.165 – present state/condition of mind in issue

a. alienation of affection case

b. have to show 

· wife loved me before

· you messed with her

· because you messed with her, she doesn’t love me anymore

c. trier of fact is required to ascertain wife’s emotions (just like condition of Salinas’ back)

d. Wigmore saying what she says is good to show how she felt

e. No danger as to memory – has to be how you feel NOW; no perception danger – you can perceive how you feel; have narration dangers but Wigmore says trier of fact needs this info

f. Court says that D needed to be protected from this evidence being misused by the jury

3. Hillmon – state of mind to prove conduct

a. Hillmon and Brown went on trip – Hillmon dies; insurance company says it’s not Hillmon that’s dead it’s Walters

b. HS statements were Walter’s letters to sister and fiancée that he had met Hillmon and was going on a ranch hunt with him

c. SC says statements are admissible – doesn’t require that state of mind be an issue in the case

d. Optional way of finding out what happened to him

e. OK to use statements about future conduct – this involves conduct of another person

f. Have to find declarant’s state of mind and then infer what he did – this involves all the HS risks

4. Pheaster  p.171

a. Adell is dead – had made that statement “I’m going to meet Angelo at Sambo’s to get a free pound of grass”

b. SOM isn’t an issue here either – it’s an optional way of finding out what happened

c. AC note says rule is codifying Hillmon

d. Shephard FN18 – says you can’t use SOM statement to show past conduct; statements of memory are not OK; if he has said “Angelo’s going to be at Sambo’s tonight to give me free grass” – he’s referring to a past conversation – can’t do that

e. W – still not a good reason for this SOM exception, but in cases where it’s used the evidence is very compelling so it seems OK

f. Alcade – statement that “I’m going out with Frank tonight” admissible (girl was killed)

g. W – hard to say that in general people’s statements about the future are more reliable than their statements about the past

5. Norton p. 178

a. wife doesn’t hear phone call come in – just hears Bailey say “I’m going to shop to help Norton (he called”

b. court says you have to excise the part that says Norton called – it’s a past event

c. in Hillmon, they let the whole letter in; now, if part of it can be redacted you have to do that

6. Testator statements OK – not many cases on this

L. FRE 803(4) – Statements for Purposes of Medical Diagnosis or Treatment

1. AC notes say patient’s statement as to cause OK as long as reasonably pertinent – statements as to fault not normally medically 

2. rationale 

· there’s a clearly identifiable motive to get a proper diagnosis – takes care of sincerity

· no risk of error in perception because it’s bodily sensations

· maybe some danger of memory

· unique circumstantial guarantee against narration danger – doctor basically does her own cross

3. Moen p.181

a. murder case - Chatfield (mother) going to doctor – she’s upset about daughter and son-in-law living in the house

b. doctor diagnoses her with situational depression – puts her on meds, says son-in-law needs to get out; can’t treat her for her other problems because of this

c. question is can you admit statements about behavior of son-in-law?

d. Court says statements were made for medical diagnosis – to her physician during regularly scheduled visits

e. Critics will argue that ascertaining perpetrator isn’t part of medicine

4. Johnson v. State p.188-189

a. court says the fact that it was husband and not a stranger that beat her isn’t medically relevant

b. need to treat underlying problem too – preventing reinjury

c. W – this stinks- when husband is beating me, there’s a medical course of action to follow

5. p.189(2) – provision not limited to statements to doctors – statement just has to be for purpose of diagnosis or treatment – could be to parent, person on street; physician doesn’t have to be in picture (counts if you go straight to counselor or social worker)

6. declarant doesn’t have to be patient – can be someone speaking on behalf of patient (for parent for child)

7. Gohring 189(2) – statement made to social worker during investigation not admissible – would have been if statement was used for purpose of diagnosis/treatment or BOTH

8. O’Gee v. Dobbs House – 

a. 803(4) extends to statements of non-treating physicians consulted for expert testimony purposes

b. have to let expert recite what their opinion is based on

M. FRE 803(5) – Recorded Recollection

1. US v. Patterson p.190

a. Nephew rats on uncle at grand jury – tries to un-rat at trial

b. 1st testimony was almost 2 years ago – says he did tell truth at grand jury and that he remembered mor then

c. grand jury testimony gets read in (doesn’t go to jury room) – writing that’s treated as a substitute for oral testimony is treated this way – don’t want to give it more weight than it deserves

d. change from CL – CL says “at or near the time” (803(6) says this) – now it says when it was fresh in W’s mind; FN 4 says 3 years is OK

2. p.192(2) – can have another W describe the statement W made; Booz – if both had testified to accuracy of each other’s role, it would’ve been OK

3. 193(3) – requirement that W has failed memory; W – Wigmore got this wrong because he failed to take into account abuse

· try to refresh memory first, even if you know it won’t work to establish failed memory

· idea if that refreshed memory is better if you can get it

N. FRE 803(6) – Records of Regularly Conducted Activity

1. Keogh p.196 – 

a. underreported tips on taxes

b. Whitlock = fellow employee that kept records; he doesn’t show up to testify – his ex-wife testifies to how he kept the records

c. If this had been Keogh’s record – it would’ve been admission by party opponent

d. 803(6) looks more like a statute – that’s where it came from; basic ingredients are still the same (W- they should’ve started from scratch)

e. has to be a regularly conducted “business” activity – Keogh argues this isn’t business

f. elements:

· has to record of business

· regular practice of business activity to make the record

· record made at or near time of event it records

· record made by or info transmitted from person with knowledge

g. Seattle First National Bank  p.195 – loan procedure manual not admitted – not a regular practice

h. Kim p.195 – telex in response to subpoena not admitted

i. Business records thought to be accurate, reliable because declarant has to rely on it too

j. D tries to argue Whitlock has to be the one to testify; court says ex-wife is good enough – “custodian or other qualified W” – have to have personal knowledge to ID the records and to testify to the elements  - any # of people can lay the foundation

k. Records of illegal activities are OK; usually criminal records are invoked by party admission

2. Baker p.197

a. stealing SS checks – forms used to show people didn’t get their checks and didn’t authorize anyone else to get it for them

b. 1133 forms are business records under 803(6), BUT source of information is from someone outside the treasury department “by or transmitted by someone with knowledge” (W – should say has to be someone part of organized activity that has knowledge)

c. not admissible to prove she doesn’t get her check because she’s not a member of the organization

d. if outsider statement isn’t being offered for truth of it (to show SOM), it’s OK

e. court says forms shouldn’t have been admitted, but it was harmless error

3. Scheerer v. Hardee’s

a. slip and fall

b. P doesn’t want incident report admitted:

· Premised on information by unnamed acquaintance or friend

· Prepared in anticipation of litigation

c. Palmer v. Hoffman (granddaddy case) – RR employees sue RR for negligence, SC says RR can’t use its own incident report (even though they showed it met all the elements)

d. Court says incident report not admissible because the source of information wasn’t identified, so couldn’t test reliability

e. Also say not admissible because it wasn’t done in regular course of business, but for litigation

f. Key is what’s the reason for making the report

O. FRE 803(8) – Public Records

1. doesn’t cover all public documents

a. (a) – basically business records

b. (b) – matters observed – limited

c. (c) – factual findings

2.  can be more liberal than 803(6), but also more strict in some ways because of limitations on b and c

2. Quezada p.202 –

a. illegal alien deported – comes back and is arrested again; warrant of deportation – used to show that he was deported and that warning was read in native language

b. matters of observation – observation of police officers and other law enforcement personnel are excluded; detective’s reports could be allowed without calling detective – this clearly violates Confrontation

c. if it’s not an adversarial situation (like a crime scene would be), it’s allowed

d. EX:  record that breathalizer was recalibrated today = business record (firmly rooted exception)

e. p.205 – chemist in drug lab – report OK if it’s routine, but if it’s investigative, not OK (courts divided on this)

· TX – if it’s a police technician it’s not admissible, if it’s a private lab, it’s OK

· TX also says the deputy medical examiner isn’t law enforcement personnel

f. warrant of deportation was properly admitted

3. Beech Aircraft p.207 – 

a. Navy plane crash – did its own investigation – points more in the direction of pilot error instead of mechanical difficulties

b. P sues plane manufacturer – D wants to and does admit Navy’s investigative report

c. SC says report was properly admitted

d. Issue is if opinions are admissible as fact finding – Court goes through legislative history (says ignore House report)

e. Also says text of rule doesn’t distinguish between fact and opinion – says the reports setting forth factual findings are admissible

f. Last clause – safeguard for untrustworthiness

g. Court says opinions are OK as long as based on factual investigation and meets trustworthiness

h. Leaves issue of legal conclusions hanging

P. FRE 803(16) – Ancient Documents

1. documents more than 20 years old and authenticated – OK

2. authentification rule 901(8)

3. theory that fraud isn’t usually perpetrated that patiently

Q. FRE 803(18) – Learned Treatises

1. frequently done during cross and not direct – exception employed as a way of impeachment – undermine what the expert says

2. lets you read orally to the jury – it doesn’t go to jury room

3. Zwack p.213 – 

a. have to do this while expert is on the stand – reason is that treatises could be misunderstood by jury without someone to explain them

b. counsel here didn’t try to read this until expert was gone

c. judge has to make a finding that it’s reliable – can then use it on cross even if W denies that it’s authority

d. authority can be established by judicial notice, but it’s not likely

e. p.214(1) – not enough that the article appears in a journal

R. FRE 804(b)(1) – Former Testimony

1. State v. Ayers p.215

a. D and present husband kill ex-husband – 1st time tried together, both are convicted, but overturned because of illegal confession

b. 2nd time, he’s convicted; they call him to testify at her trial and he won’t – claims the fifth (doesn’t work because he’s already convicted) so they read his testimony into record; can’t compel him to testify – he’s already in jail

c. she objects to this – says she didn’t have similar motive at the two trials – she had to use justification for murder at the first trial because confession was in; 2nd trial she can say I didn’t do it – she has no opportunity to cross him on this theory of defense

d. court says she did have opportunity to cross him at 1st trial and didn’t (only have to have opportunity

e. court says she does have similar motive

f. W – common for evidence to be a little different at the 2 trials

2. other courts agree – strategic decision is different than motive; discovery depo can ask anything, but don’t because don’t want to give them a dress rehearsal) – court says this is strategy, depos are admissible

3. courts allow this because choice is between taking former testimony (where ideal conditions exist) and having nothing at all (isn’t between live and former testimony) – trier of fact should have the opportunity to consider it

4. In re White’s Will –

a. Opponents of will are close relatives – beneficiaries

b. They had opportunity to go to commitment hearing but didn’t 

c. CL would say issues are the same, so it’s admissible

d. Now rule says you have to be a party and have similar motive – there are different motives in a commitment proceeding and in a will probate

5. W – similar motive = stakes are the same

6. Clay v. Johns-Manville p.218 – 

a. excluded deposition of doctor (of D company for 22 years) in a different case – doctor is dead at this point

b. Johns-Manville was not a party to earlier proceeding

c. Someone else had similar motive before you – would’ve asked the same questions/done the same things

d. “predecessor in interest” = surrogate for you

e.  in a criminal case, you must have been a party of interest

f. CL – much stricter – had to be you or your privy present; SC wanted to liberalize this

g. House changed it to “predecessor in interest” form “with a motive and interest similar” (W – Senate didn’t get it either) – courts have interpreted this as if the House amendment hadn’t been made

h. TX uses “person with similar interest” – language is different, but law is the same

S. FRE 804(b)(2) – Dying Declarations

1. Quintana p.221

a. guy knew he was seriously injured and that there was a strong possibility of dying – court says this is enough

b. it’s enough that he’s not surprised that he’s dying

c. CL – “abandoned all hope” of recovery

d. If it can be reasonably inferred from state of wound or illness that they were aware of the danger, requirement is met

e. Rationale is that motives for misstatement are removed

2. Siler p.223

a. 911 call – guy asked three times for an ambulance – identifies D as guy who stabbed him

b. could also fall back on excited utterance here

T. FRE 804(b)(3) – Statement Against Interest

1. TX 803(24) – abolished the unavailability requirement (no good explanation for the requirement)

2. other Texas rule does – statements against social interest “to make declarant an object of hatred, ridicule or disgrace” – this language was in federal rule but Congress took it out

3. 4 types of interest:

a. pecuniary

b. proprietary

c. penal 

d. social

4. social interest not widely used – there aren’t many things that aren’t a crime or tort that will cause you ridicule, hatred, disgrace

5. Timber Access

a. want to admit testimony about bad purchase order

b. say his interest, though not pecuniary, was enough to insure he wasn’t lying

c. argument for letting it in – this isn’t going to subject him to ridicule, hatred, disgrace

6. Robinson p.224 - Civil

a. on way back from job, stopped to have drinks, then they run into a train

b. wife is suing company – she’s paraplegic (husband who was employee and in wreck has left her)

c. central fact disputed is who was driving the truck

d. wife says court erred in not admitting IAB report and statement husband made to her that would’ve shown he was driving

e. court says these statements were against all 3 types of interests – should have been admitted

f. it was self-serving for him in that he’d get money by making the report

g. W- court could have just said that TC had discretion – it wouldn’t be abuse either way

h. CL didn’t recognize statements against social or penal interest – had to be proprietary or pecuniary

7. Williamson p.227 – offered by the prosecution

a. prosecution wanting to bring in statement by someone other than the accused that incriminated himself and the accused

b. Harris initially lies to DEA agent, then tells truth – ends up refusing to testify even though they offer him immunity – so he’s unavailable

c. Prosecution wants to introduce his conversation with the DEA officer – TC admits it

d. Collateral statements  – 

· Ginsburg (concurrence) says nothing he said wasn’t against his interest – he’s already as busted as he could be

· CL – let the whole thing in; idea that reliability bleeds over

· Kennedy – quoting authorities

· Wigmore – let it all in

· McCormick – middle – neutral collateral v. collateral self-serving

· Jefferson – only statement against interest should be let in

e. O’Connor – language and reason for the rule don’t justify letting collateral statements in at all; reliability doesn’t bleed over – she chooses to disregard the history 

f. Law isn’t clear

8. Lillian p.236

a. this exception is not firmly rooted (statement against interest offered by prosecution to inculpate another)

b. have to have particularized guarantees of trustworthiness

c. not firmly rooted because use of it in criminal cases is novel

d. this constitutionalizes Williamson approach

9. Paguio p. 237 – statement against interest offered by the accused

a. sr. was guy who initiated the process of the false statements – he’s not available because he’s a fugitive

b. son’s L had interviewed the dad – TC bifurcated the statement – admitted “I did it,” but not “my son didn’t do it” (it wasn’t privileged because she wasn’t sr.’s L)

c. Williamson says you have to look at the statements separately but in context

d. Statement is admitting he induced son and daughter-in-law to do the crime 

e. Ask if it was him on trial would it be against his interest? YES

f. Might have opposite of motive to shift blame because it’s his son – court recognizes this but says the trustworthiness is corroborated by the evidence

g. Court says all of the statement should have been admitted

U. FRE 804(b)(6) – Forfeiture by Wrongdoing

1. Aguiar  p.242

a. rule is codification of case law – notes cite Aguiar

b. Albino gets busted with heroin at the airport – agrees to cooperate to get Aguiar; is interviewed by narcotics guys – tells them that Aguiar had hired him, sent him to Brussels, etc.

c. Albino gets threatening letters from Aguiar so he won’t testify (even after granted immunity and held in contempt civilly and criminally)

d. These statements are like Williamson statements, but they’re admissible because D played a part in Albino becoming unavailable

e. Theory of estoppel – it’s your fault it’s not testimony

f. If he’d killed Albino, it’d still be admissible – “intended to or did” procure the unavailability of the W

g. TX doesn’t have this rule yet – courts could just use the precedent though or adoptive admission by conduct (by intimidating the W you’ve asserted your belief in truthfulness of W’s statement)

h. SOP = preponderance – preliminary determination for the court

V. FRE 807 – Residual Exception

1. Idaho v. Wright – 

a. H and W get convicted (tried separately)

b. TC decides 2nd daughter  not capable of communicating to jury because she’s too young – her statements to the doctor are admiited

c. Can’t admit under 803(4) because he’s looking at her for an investigative purpose (if it had been both, it would’ve come in)

d. Wife’s conviction reversed by IdahoSC – USSC affirms their decision

e. O’Connor says this is not a firmly rooted exception (W – this is weird – nothing could be more firmly rooted)

f. Initially rule said HS admissible if trustworthy, here are EX; bar said that was too unpredictable, gives too much discretion – so Congress added conditions to rule (more what Senate and Court wanted)

g. Also add notice-requirement – this would really limit the residual exception but unless prosecution can show they were prejudiced (which is rare), it’s OK

h. TX didn’t adopt this in any form – said clever used of exceptions will take care of what needs to get in (thought it left too much discretion)

i. O’Connor says because it’s not firmly rooted, have to have particularized guarantees of trustworthiness –

j. says you can’t look at corroboration, can only look at circumstances of the statement; Kennedy says this is ridiculous – contrary to our own precedent (W- this is true)

k. as applied here, proper to look at how long it had been since attack, terminology used

l. Court says interrogation was leading

m. W – this makes sense – if all HS was admissible if there’s corroboration for trustworthiness, prosecution would just show prima facie case with the physical evidence, then let in the HS – let the corroboration justify the HS – D not getting to confront the declarant – violates Confrontation

VI. Procedures for Admitting and Excluding Evidence

A. 2 objectives when objecting

1. want what they want on the spot

2. or want at least to preserve the possibility of complaining on appeal

3. 103(a) – is it likely this error affected the outcome

4. constitutional errors – find harm beyond a reasonable doubt

5. other errors – more likely that not

B. 103(a)(1) – Timeliness

1. Archibald p.256

a. aggravated rape (because of age)

b. D denies the intercourse – this is only issue

c. Timeliness problem comes with V’s mother – her testimony brings up another crime

d. Defense objects to this at colloquy at bench – judge overrules the objection

e. AC say it is error and reversible error because it was prejudicial – question is was the objection timely

f. If question sets off bell, need to object them

g. If W answers to quickly, move to strike

h. Here, defect only appears in the answer and not the question

i. AC cuts some slack – say he didn’t wait too long

j. Sometimes defect doesn’t even appear in the answer

2. notes p.258-260

a. motion in limine – to exclude or admit; judge generally has discretion whether to grant the hearing – can say wait and decide at trial

b. if judge says no, can’t mention it in trial

c. FRE new rule – won’t have to object again at trial

d. TX – have to make a trial objection or it’s a waiver

3. McEwen p.260

a. counsel objects to inquiry about P playing bridge, attorney

b. general objection – overruled; didn’t give ground – doesn’t preserve error

c. there has to be some context in record = “apparent” – read back in record, colloquy

d. HS is regarded is specific objection

e. P saying it was prejudicial – didn’t say that in objection – needed to say why it’s prejudicial

f. If make a specific objection not on proper ground and judge sustains it, appellate court will affirm

g. If objection made on untenable ground is overruled, ruling will be affirmed on appeal even if it would have been sustained; if objection naming untenable ground is sustained, won’t be upheld on appeal if valid ground might have been obviated had it been raised at trial

h. If objection is wrong (say HS instead of leading) and sustained, it sets up an insurmountable objection – would get affirmed

i. Has to be specific as to parts as well as grounds

C.  Offers of Proof

1. Padilla p.262

a. have to make an offer of proof

b. W making an inconsistent statement – prosecution says need to use a transcript, D says there is none

c. Judge erred in cutting off the inquiry and excluding the evidence

d. Excluded evidence needs to be part of the record – the document itself is the offer of proof

e. If it’s oral testimony, have to get the jury out

2. Form

a. Q and A form (this persuades AC more) – might get judge to change mind

b. Attorney offer/informal offer – can work if everyone accepts it

c. Can make offer of proof at appropriate time

d. TX rule says court may or at request of either party SHALL do Q and A form

e. FRE makes Q and A form discretionary

D. Preliminary Questions

1. 104(a) – judge determines admissibility

2. 104(b) – conditional relevancy – more elusive 

a. if only issue is relevancy – should be decided by jury, not judge

b. judge just has to say there’s enough to support a finding

c. don’t want judge stepping in

E. FRE 105 – Limited Admissibility

1. have to request instruction in order to complain about not getting it

2. has to be timely

3. Federal courts allow judge to postpone the instruction

4. TX – judge has to give instruction when asked for in criminal cases

5. if don’t give it then, judge has to reiterate the evidence that’s borderline

6. TX rule not different in substance, just appearance

F. FRE 106 – Remainder of or Related Writings or Recorded Statements

1. limited to writings and recorded statements

2. get to object AT THAT TIME

3. fraction of optional completeness – get to interrupt opponent’s presentation

4. didn’t expand it to cover everything for practical reasons

a. if it’s written, judge can look at it

b. if it’s oral, judge would have to send jury out – let counsel develop the whole thing

G. Rule of Optional Completeness – TX 107

1. CL rule of completeness – allows party calling W to elicit on redirect “the whole thereof, to the extent it relates to the same subject matter and concerns the specific matter opened up”

2. TX 107 codifies this + any other act needed to complete the picture

3. part of the story can be misleading – other side should be entitled to develop the rest of it

H. Curative Admissibility

1. Archibald p.272

a. statutory rape of Latoya

b. defense asked if mom had overheard any conversations between the two sisters and if she’d ever seen D and Latoya alone

c. D objects to redirect question about if Tanya had ever told mom anything (this is HS)

d. Prosecution says defense had opened the door – 2 reasons

· opening door – only allows evidence in response to inadmissible evidence

· in effect, gives opponent to object to  HS or waive objection or waive objection to come back through open door

· allows you to cure the tainted evidence (inadmissible) the other side has presented

· question of fairness

· W – this is the right view

· D didn’t try to argue that her testimony was inadmissible so can’t use this

· optional completeness

· doesn’t apply here because it’s 2 different subjects – this subject wasn’t raised in cross

· this can’t be justified as completing the picture

· often these 2 overlap – can have one but not the other

· every time a party introduces part of something that’s admissible, opponent has opportunity to introduce the rest of it (as optional completeness, not opening door)

VII. Witnesses

A. 601 – Witness Competency

1. Odom p.274 – Mental Competency

a. casting absentee votes – use names of old people in rest home

b. prosecution brings old people to court – D objects, wants to evaluate the Ws’ competency – want it out of hearing of jury

c. TC says not – have to go through whole thing again in front of jury – no reason jury shouldn’t hear this; up to judge’s discretion whether it should be out of hearing – 103©, 104(c)

d. TRE 601(a) taken from statute understood to be statement of CL – in order to do what W does, have to have brain – have to be able to observe, remember relate – lists insane persons and children as not competent (have to be examined by the court)

e. AC says the design of 601 was clearly to abolish competency

f. Weinstein says the court isn’t determining competency, but minimum credibility (W- this seems to be the same inquiry)

g. Not much difference in practice between FRE and TRE

h. D arguing that it was prejudicial to bring in W that weren’t competent (some of these Ws were more like exhibits than Ws – some not sworn in) – court says it was important for jury to see their demeanor

i. D didn’t object until later and then stated no grounds with regard to Ws who weren’t sworn in –court says D waived the swearing

2. mentally incompetent person can testify – rule assumes jury can asses their competency; court is allowed to rule a W incapable and can hold a hearing to do so

3. Capps v. Commonwealth  p.278 – Children

a. competency to testify is up to the judge

b. court had conducted a voir dire to determine the competency

c. jury entitled to weigh her testimony once judge decides she’s competent

4. Farley v. Collins - Dead Man’s Statutes

a. not in FRE

b. D dies – estate says accident was a transaction (so P’s testimony about his motorcycle before the accident)

c. TC says it’s not a transaction – allows it; AC says it is a transaction and reverses

d. FlSC says it’s not a transaction – it was involuntary

e. CL – not interested party was able to testify

f. Rationale – temptation to lie; rationale would seem to apply in this case

g. TX – only thing can’t testify to is oral communications, but they’re OK if corroborated

5. Kemp v. Balboa  p.282 – Lack of Personal Knowledge

a. guard taking prisoner’s epilepsy medicine

b. controversial evidence that he failed to pick up his medicent

c. not allowed to introduce the records because hadn’t been listed as a pre-trial exhibit

d. call nurse as a fact W – she had reviewed the records but hadn’t written them

e. she had no personal knowledge of prisoner not taking his medicne

f. court says she had no knowledge capable of being refreshed by the records – 602 should have barred her testimony

6. Visser p.284-285

a. P says he was fired because of his age – has affidavits from fellow workers – they’re just recounting their gut feelings

b. 701 – inference has to be based on rational perception

c. only fact known here is that boss knew P was approaching retirement age

d. affidavits were just amateur psychoanalysis – no personal knowledge – no admission

7. Rock v. Arkansas p.284 – 

a. hypnotically refreshed testimony at issue

b. Arkansas SC says dangers of admitting this kind of evidence outweigh any probative value

c. D says this violates her right to present her defense

d. Get suggestion, confabulation (unconscious fabrication with this) – fully conscious memory has the same risks (W)

e. Court finds a constitutional right for accused to testify corollary to other rights – to testify, compulsory process, guarantee against compelled destimony

f. Court says you can’t have a per se rule against the accused – could have it with everyone else

g. Declines to authorize it without qualifications as an investigative tool

8. Scheffer p.293 – Court upheld MRE that bars polygraph evidence

a. D wants to rely on Rock

b. Court distinguishes Rock saying that had to do with her right to testify in her own defense

c. Here, this didn’t infringe on his right to present a defense

9. Wilson v. Vermont Castings  p.293 – Competency of Juror as W

a. juror isn’t competent to impeach verdict, except:

· jury can testify that jury received extraneous prejudicial information

· jury subject to improper outside influence

b. extraneous information = information not presented into evidence – reading news article, visiting scene, getting info from someone else

c. improper outside influence = bribes, threats

d. D doesn’t want users manual in – gets to keep it out but it’s immaterial because she (juror) didn’t read it

e. Jury finds defect, but says it’s not causal – P wins on defects

f. Court says manual was extraneous info, but that its consideration didn’t prejudice P

g. Want to stay out of the jury room as much as possible

h. TRE 606(b) – last sentence – can testify to outside influence or to REBUT claim that juror wasn’t qualified (she’s crazy); can’t testify about extraneous information though

i. TX – formerly could testify about anything

B. Impeachment

1. Notes p.296

a. five categories of impeachment – 

· prior inconsistent statements

· bias or interest

· bad character for truthfulness 

· defect of capacity

· contradiction

b. distinction between cross and extrinsic evidence

· can’t use extrinsic to show collateral matters

c. distinction between bolstering and rehabilitation

· can’t bolster – can’t support credibility of W until it has been attacked – we assume people tell truth

· can rehabilitate

2. State v. Hines p. 297 – Prior Inconsistent Statement

a. need to show that W is contradicting herself – doesn’t matter which is true, she’s unreliable either way

b. can have inconsistent statements by omission

c. Queen Caroline’s Case – CL requirement that W had to first be shown the statement before they could be crossed on it

d. FRE 613(a) – statement to be shown to opposing counsel upon request, but don’t have to show it to W; TRE also abolish this requirement

e. FRE abolishes the time, place, person, substance rule; TRE retains it

f. 613(b) – W has to have opportunity to explain or deny statement and opposing side has to be able to interrogate W on it in order to get in extrinsic evidence

g. TRE 613(b) – opportunity to deny or explain – if W unequivocally admits to statement, extrinsic evidence not admitted

3. Harvey p.302 – Bias

a. bank teller couldn’t say for sure that it was D - 

b. sole eye W = Martin; big discrepancies between the 2 Ids – Martin’s ID is suspicious (didn’t report anything when she first heard about the robbery)

c. she denies that she had previously accused him of fathering a child and not paying child support

d. D wants to call his mom to testify to statements Martin made about getting revenge

e. TC says it’s collateral and inadmissible

f. General doctrine is that a party isn’t allowed to use extrinsic evidence to prove a collateral matter; asking questions on cross is always OK, but if it’s collateral the questions are it – can’t call another W

g. TC thinking this is relevant only to her credibility, not the merits

h. AC says BIAS ISN’T COLLATERAL; extrinsic evidence is admissible to prove that a W has a motive to testify falsely

i. Have to provide W opportunity to address the statement

j. TRE 613(b) – bias attack – have to say time, place, person, contents

4. Character for Truthfulness

a. 403(a)(3) – says 607-608 are exceptions to prohibition on this

b. 609 –

· FRE says imprisonment for one year (a)(1) – basically means felony OR crime involving dishonesty or false statement, regardless of punishment (a)(2) [automatic admissibility – NOT in TX]

- only do reverse 403 balance (probative value outweighs prejudice) if evidence is on the accused

· TX says felony or crime involving moral turpitude (regardless of punishment); ALWAYS have to do the reverse 403 balance

5. State v. Roy p.305 – Conviction of Crime

a. prior conviction of D admitted (with limiting instruction)

b. AC says it shouldn’t have been admitted – incest conviction had little bearing on character for truthfulness

c. 609 balance – TC has to determine that probative value outweighs the probative effect

· need this balance to not discourage Ds from testifying

· and it’s likely that jury will make improper use of this evidence

d. great danger of unfair prejudice

e. wouldn’t be allowed in TX for character, only for impeachment

f. concurrence says state exceeded scope of cross – nature and breadth were improper

6. 309(2) – OK to ask the sentence (what’s on the face of the judgment), but not supposed to ask details

· redirect – can explain, extenuate the crime – but this may open door on recross

7. 309(3) – on direct, W can introduce prior conviction himself

8. 309(4) – Luce – in limine motion – judge says I will allow prior conviction so D doesn’t testify

a. SC says we won’t review this – only way to get this is to “take your medicine” – testify, bad stuff gets brought out on direct

b. Now SC says if you do testify, you waive your complaint – prosecution might not use conviction

c. Misleading to let D look forthcoming and that he’s not hiding anything

d. Jury doesn’t know about motion in limine

9. Bracken  p.309 –

a. D takes his medicine to get his appeal

b. Issue is whether bank robbery is a crime involving dishonesty

c. TC says can’t let it in under 609(a)(1) – won’t pass balancing test; let it in under 609(a)(2)

d. AC says rule is using more narrow definition – robbery isn’t a per se crime of dishonesty

e. TX 609(a) – no automatic admissibility

10. 609(b) – time requirement – basic 10 year rule of thumb

11. TRE 608(c)(2) – Texas thing – if on probation and complete it satisfactorily, can’t use it in evidence (this allows for a lot)

12. 608(d) FRE and TRE – juvenile adjudications

a. language different, but same effect

b. Davis v. Alaska – D tried to impeach prosecution W on grounds that he was then on juvenile detention

· offered as a bias attack – theory that he was a puppet on prosecution strings because of probation

· SC said it violated Confrontation not to allow this

13. FRE 608(e) – pendency of appeal doesn’t render evidence of the conviction inadmissible

· TRE – can’t use it if it’s on appeal

14. FRE 608 – Bad Act/Conduct

a. codifies majority approach

b. permissible during cross to ask about an act that would be indicative of bad character for truthfulness

c. restrictions:

· collateral matter – bound by the answer

· inquiry subject to – 

· good faith basis

· is is indicative of bad character for truthfulness (question of law for the court)

· 403 balance


d. TRE 608(b) – specific instances of conduct are flatly forbidden in TX – no cross or extrinsic; can only ask about crimes under 609 (W – this is the better rule)

15. Gustafson  p.313

a. TC sustains objection on one act and allows the other

b. D says self-incrimination – court says have to answer

c. 608(b) 2nd sentence – giving of testimony doesn’t operate as a waiver accused’s or W’s privilege against self-incrimination

d. it can be waived by testifying to acts that can only be rebutted by evidence that would incriminate

e. can’t go beyond the answer given if W answers no

f. questions were proper on their face

16. Rhodes and Sitz  p.316

a. Rhodes overrules Gustafson – said theft its probative of dishonesty, but not truthfulness

b. Sitz says even embezzlement isn’t sufficiently pertinent

c. Federal courts are divided on this

17. Smith v. State p.317

a. D wants testimony of himself and 9 other W saying V had falsely accused them of sexual misconduct

b. TC says rape shield laws bar this

c. GSC says alleged false accusations aren’t protected by shield laws – evidence doesn’t involve V’s past conduct but rather V’s propensity to make false statements

d. This has to yield to D’s right of confrontation and to present a full defense – court has to made a determination outside jury hearing that probability of falsity exists

e. Court says 608(b) doesn’t allow this – it’s extrinsic evidence; could’ve asked her on cross (isn’t it true that you falsely accused), but can’t offer extrinsic evidence

f. Another line of cases analogous to false accusations of sexual assault = torts suits, insurance claim (people’s cars keep disappearing) – want to show a pattern of similar false claim

g. Here theory isn’t that this person has told lies before and is likely to tell lies again – this is specific

h. W – this isn’t character evidence – it’s 404(b) non-character evidence – probably plan

18. FRE 608(a) – Reputation/Opinion Witnesses

a. if party attacks X’s character in this way, can introduce evidence in form of reputation or opinion

b. Lollar  p.319 – 

· addresses form – “would you believe him under oath” = OK

· W can be asked directly to state opinion of the principal W’s character for truthfulness

c. Maule comes out differently because rule is different

d. 320(2) – broadly forbidden to have W give opinion if she believes another W’s testimony – do you believe what W said here today = NOT OK

19. Medical Therapy Sciences p.320 – 

a. D accused of medicare fraud

b. Prosecution brings Russell (unindicted co-conspirator) – brings forth evidence of her prior convictions

c. D says not OK because her character hadn’t been attacked

d. It is OK to impeach own W- government only anticipating impeachment by D

e. Defense cross – asks a lot of specific questions

f. On redirect, prosecution tries to rehabilitate her

g. Question is was door otherwise opened  - court says yes “or otherwise”

h. Allegiance bias – not a character attack

i. Corrupt bias – is a character attack

j. Very situational as to whether W’s character has been attacked – rule allows for flexibility

20. Lindstrom  p.324

a. court calls W’s mental capacities into question

b. TC excludes the evidence – says it’s collateral – history of crazy acts don’t have any relation to merits except via credibility

c. Capacity isn’t collateral

d. Court says D should’ve been able to examine W on this

21. 328(1) – Sasso – court doesn’t allow extrinsic or cross about W’s psychiatric illness – virtually non-probative

22. 329(4) – drug/alcohol use (general history of) likely to be off limits

23. 329(5) -  lack of personal knowledge isn’t collateral either – can be shown by extrinsic evidence

24. Kellensworth p.329 – Contradiction

a. K’s character as husband and father first addressed in direct of his mom and again on cross with him and his father

b. Collateral facts doctrine -  if fact is relevant to the merits, not collateral and can use extrinsic evidence to prove it

c. This isn’t on list of things that aren’t collateral

d. Dissent says D opened the door – use curative admissibility

e. Court says mama’s testimony is incompetent evidence – it’s not a pertinent character trait and it’s specific instances of conduct

f. On cross of mama, say isn’t it true that …(would be improper but for door opening)

g. W- there’s clearly door opening here, but you can only do cross because it’s a collateral matter

h. Court says even if it wasn’t collateral, it’s prejudicial

25. FRE 607 abolishes limitation on CL concept of vouching

26. US v. Webster – Impeaching One’s Own Witness

a. prosecution not sure what W would say (at one time, he’d said D was involved) – asked ahead of time if she could examine him outside jury’s hearing – defense counsel objected (bad in hind sight)

b. jury was instructed that they could consider his statements only for impeachment purposes

c. D saying statements shouldn’t have been admitted at all – prosecution just trying to get in inadmissible evidence

d. Court says prosecution manifested utter good faith – she’d tried to get it out of jury hearing

e. If had voir dire, she wouldn’t have put him on, or if she did knowing what he’d say and then tried to impeach him, she couldn’t get the PIS in

f. Court rejects the Graham standard of surprised and harmed (CL standard)

g. If there’s been good faith and W damages their case, should have a chance to get back where they were

C. FRE 611 – Mode and Order of Interrogation and Presentation

1. grab bag of rules about testimony

2. 611(a) Control by court – codifying CL 

a. Caudle p.336

· L asking same question already asked and answered – not OK (within judge’s discretion to do this)

· Here, L is asking questions asked by the other party – OK 

b. order of evidence is up to trial judge

3. Child Victim/Witness

a. prosecution has child W testify by closed-circuit TV

b. D says this violates Confrontation

c. SC originally said in Coy that a screen between V and D violated Confrontation

d. Craig said state must make a showing of necessity – determined case by case

e. 3509 (statute) – Court says this complies with Craig

f. Court says prosecution’s evidence isn’t good – Court says good enough

· expert didn’t meet with child – court says the facts have been supplied to him

· mental health specialist who had worked with her doesn’t have the expertise – Court says she has experience

4. 611(b) – Scope of Cross

a. FRE retained CL restricted scope – subject matter of direct and matters affecting credibility of W; restriction just applies to merits of the case

b. TRE – wide open rule – on any matter

c. Lis  p.344

· infant taken to hospital, erroneously diagnosed with diabetes and given insulin

· P loses – jury says negligence wasn’t the proximate case – 10 doctors testified that it was some type of congenital defect

· P complains that defense exceeded scope of direct on cross (TC allowed it)

· SC wanted more wide open rule, Congress narrowed it

· TC says he likes the wide-open rule

· CA says he does have discretion, but he wasn’t exercising discretion at all – he’s ignoring Congress (we won’t reverse you this time)

d. HYPO:  building burns

· W talks only about day of fire on direct, D tries to (on cross) talk about day before

· P objection sustained (beyond scope)

e. HYPO:  dog bite

· P W saw incident – she knows the dog

· On cross, asked what happened right before – didn’t P kick dog right before he bit her 

· Same topic – scope objection overruled

f. redirect and recross

· all courts are on same page, even jurisdictions that follow the wide open rule

· redirect limited to matters addressed in cross

· recross limited to matters addressed in redirect

· everything you plan to get out, do it in initial direct

5. FRE 611(c) -  Leading Questions

a. TRE and FRE the same

b. Vice of leading is that L is telling the story – violates concept of personal knowledge and W not that committed because it’s L’s words

c. Courts don’t like narrative testimony much either

· W doesn’t know rules of evidence

· Opposing counsel has to object to the W – looks harsh

d. Lawrence  p.387 – L correcting leading question

e. Alexander – L continually ignored court’s warnings about leading – AC says sanctions should have been used here

f. “except as may be necessary to develop the W” –

· leading may be permitted if W is a child, has a mental disability, language problem, lapse of memory, emotional difficulty

· all a matter of discretion

g. hostile W, adverse party or W identified with an adverse party (NEW) – can lead

· 1st examination is really cross

· hostile requires judicial determination – other 2 don’t

h. objections during depositions – usually not anyone there to rule on these

· if question is leading, supposed to object there so they can correct it then

· OK to ask for HS – don’t have to give up privileged info though

6. 612 – Writing Used to Refresh Memory

a. Ricardi p.350 – 

· W/V would have a hard time remembering everything that was stolen, but if shown the list, she has an actual present memory

· D says she shouldn’t have been able to use them because they weren’t made at or shortly after the time

· Evidence is her memory, not the writings

· Not read into record like 803(5)

· 612 mostly devoted to opponent’s right to get this evidence

b. S & A Painting p.354

· applies 612 to depo

· overrides A-C privilege, work product

· judge looks at writing in camera and figure out what parts W referred to in depo – turn those over

· rest remains protected

c. FRE – distinction between while testifying and before testifying

· if during cross, W says she refreshed before testimony, it’s up to court’s discretion 

· if while testifying, opponent gets it

· CL – opponent didn’t get the document

d. TRE – 

· civil cases are same as FRE

· criminal side, if W admits to refreshing before, has to be turned over

· much more limited discovery rights in criminal cases

7. Court questioning W

a. federal courts follow CL tradition that court can question the W – judges vary personally as to how much they do it

b. TX disallowed judges calling W

8. 615 – Exclusion of Witnesses

a. only addresses getting them out of the court room, doesn’t address instructing them not to talk to each other

b. “invoking rule” – mandatory if requested by either party

c. TX is 614 – 

d. Exceptions:

· party who is a natural person

· attorney designated representative (any corp. officer NOT)

· in TX, this doesn’t extend to prosecution in criminal case (case officer booted out too)

· person whose presence is shown to be necessary (usually experts)

· TX ONLY – crime victims (unless court determines testimony would be affected by hearing)

· federal statute now – under limited circumstances, and be there (response to OKC bombing)

e. Towner  p.372 – 

· disallowing W testimony only allowable when W or party has been culpable in violation

· court says exclusion of their testimony for violating sequestration was abuse (neither D nor his counsel was involved in the violation)

· prosecution also says testimony was cumulative, so it should be exclued – court says no

f. rules now say rule doesn’t apply to depos per se – can ask court for a protective order

VIII. Experts and Opinion Testimony

A. 701 – Opinion by a Lay Witness

1. TX identical to FRE before most recent amendment (c)

2. sharply delineate between lay and expert testimony (W – not a big deal with regard to application)

3. requirements:

a. rationally based on perception

b. be helpful to trier of fact

4. reiterates 602 – requirement of personal knowledge

5. Virgin Islands v. Knight 

a. D convicted of manslaughter – wants cop to testify he thinks it was an accident and an eye-W to say the same thing; TC excludes both

b. AC affirms as to cop – say he didn’t see it – if he had a rationally based opinion, it had to be based on HS

c. Eye-W – had personal knowledge, but helpfulness to the jury is the problem

d. Want W to present facts and jury to draw the conclusions

e. Under (b), can’t say “I saw the accident – it was motorcyclist’s fault”

f. CL doctrine said W can’t state opinions, conclusions with the exception of short-hand rendition (basically 2nd part of opinion here)

g. Court says W should’ve been allowed to state opinion, but it was harmless error (W got to say what led to his opinion)

6. shorthand renditions – exceptions – husband looks tired, cop saying guy looked unconscious

B. 702 - Testimony By Experts

1. in substance, TX law is the same – been interpreted by courts that way

2. 2 questions under 702

a. is this a subject of specialized knowledge

b. does W possess the knowledge

3. Montas  p.382 – proper subjects

a. D has claim checks for bags with dope in different name

b. D says court erred in admitting expert testimony of DEA Agent – said that 99% of cases in which he’s been involved, involve using other names

c. Objection was that we’re only talking about one incident – didn’t object on 702 or 403

d. AC says should’ve been excluded probably – it wasn’t plain error (so shocking that it seriously affected the fundamental fairness and basic integrity of proceedings below)

e. AC says jury is just as well equipped to make that inference – not a subject for expert testimony

f. Have allowed testimony that involves criminal jargon, drug ledger, etc.

4. Paul  p.387 – Qualifications

a. extortion note to bank – D has brief case in back pack when caught

b. FBI documents examiner does handwriting analysis – D objects, TC lets it in

· D says jury could’ve done what Ziegler did

· AC uses fact that jury follows along to say expert testimony isn’t prejudicial

· Juror not able to do what expert did as well

c. D wants to bring in law prof as W – court says no

· AC says Denbeaux wasn’t qualified

· He didn’t do any primary research himself

· He didn’t do anything a lay person couldn’t do

5. 702 is major premise part – is there helpful knowledge and does W have it; 703, 705 – apply these to this case, how do you get facts

6. Daubert – 

a. Frye said GENERAL ACCEPTANCE for scientific technique – thought to be applicable in narrow area of novel scientific evidence (was mostly used in criminal cases)

b. Critics of Frye said rule was too strict – McCormick thought it was anti-science

c. New kinds of tort cases – defense claiming junk science – saying rule isn’t strict enough

d. Issue here is whether Frye is the law (defense wants it)

e. SC unanimously says you can’t have 702 and Frye – lots of state courts who’d adopted rules said Frye could be used

f. Court says that AC didn’t say anything about this – when they wanted to take a position, they did

g. Judge now has gatekeeper function – has to find reliability and helpfulness relevancy (fit) – judge has to decide it’s good science

h. Symptoms of good science – general acceptance still important, as is peer review/publication, rate of error

i. Judges now required to pass on merits of testimony (not usually a judge’s role)

j. Not limited to novel scientific evidence

7. Kumho Tire  p.411

a. Daubert applies to technical and other specialized knowledge

b. No basis for assumptions expert is making – 

c. To get to jury, guy would have had to show that premises were acquired by carefully, objectively done evidence

C. 703, 705 – Forms and Bases of Expert Testimony

1. 1st sentence of FRE 703 identical to TX

2. 425(1) three permissible sources of case specific facts– 

a. facts based on personal knowledge

· CL said even if W was giving opinion based on personal knowledge, had to give bases for opinion first

· 705 does away with this requirement – may have to do it on cross, but not before

b. based on facts not in her personal knowledge

· traditional form of presenting facts was hypothetical question

· don’t have to do that now – can just feed all information to expert before trial, then ask if she’s familiar with facts sufficient to for opinion

3. 703 says expert’s opinion is competent even if based on inadmissible evidence – expert acting as surrogate fact finder

4. Schell  p.420

a. guy who appraised chicken farmer’s (P) land called as hostile W by P

b. he’s giving opinion as to diminution value of the farm – wants to say basis of how he got this (goes to people who know about chickens_

c. P objects – HS – judge won’t let him testify to this

d. AC says that was error – he should’ve been allowed on direct to testify to basis

e. Say jury needed this info to weigh his opinion

f. Reasonable reliance standard

D. 704 – Opinion on Ultimate Issue

1. Harvey v. Radke

a. gave money away – relatives contesting will

b. Psychiatrist asked if when she made will, did she understand what she was doing, who her close relatives were, how much she had to give away

c. Objected to because it embraced ultimate issue

d. TSC says shrink should have been allowed to answer

e. Distinction between formal and legal conclusion (not OK)

f. 704 says ultimate issue is OK

2. Torres p.426

a. W can’t say she was discriminated against – fine to say decision not to promote was motivated by her race

b. Can’t make a legal conclusion

c. Her conclusion was rationally based on her perceptions, but it wasn’t helpful to jury because it gave a legal conclusion

3. Thigpen  

a. Everyone says the D is schizophrenic

b. D complaining about questions prosecutor asked expert about his ability to appreciate nature or wrongfulness of his acts

c. Questions just asked if a schizophrenic would be able to appreciate this

d. Court says prosecution didn’t cross the line – didn’t express opinion as to whether Thigpen understood

e. Can’t do thinly veiled hypo

4. 704(b)

a. Hinkley amendment – expert can’t testify whether he thought D had the requisite mental state

b. Not in TX

IX. Authentification or Identification

A. Real Evidence – 

1. Johnson  p.434

a. if it’s the axe used in the assault, it’s relevant

b. 447(2) – if actual axe was lost, could introduce an axe that’s similar- demonstrative evidence (emotional appeal)

c. trying to show here that axe is the one

d. burden isn’t to persuade that item is what it purports to be  - 901(a) says all you have to have is evidence sufficient to support a finding that it’s what it purports to be

e. real evidence

· single W method

· chain of custody – no chain of custody with axe – not needed

f. W identified it and can say condition hasn’t changed

2. Olson  p.435

a. bullet fragments are different – have to be subject to a bolistics test 

b. chain of custody – every custodian (not everyone who came into contact with it) has to testify before it can be offered into evidence; EX:  officer – evidence clerk – case officer who brought it to court

c. gaps in chain go to weight of evidence, not admissibility – if judge is satisfied it hasn’t been altered 

B. Writings

1. Mangan  p.438

a. need to show that D is one who filed false returns

b. 901(b)(3) – comparison with specimen

c. need to authenticate the specimen – D not cooperating

d. exemplars = his own returns with his name

e. use statute from IRC – signature on return in presumed to be authentic [901(b)(10) and 902(10) incorporate statutes]

f. 901(b)(4) – distinctive characteristics taken with circumstances = other things out of his personnel file

g. 901(b)(3) – comparison by trier of fact or expert has to have been authenticated

2. TX – CL approach – judge has to find it to be genuine before it would be given to jury to compare

C. Voices and Telephone Conversations

1. 901(b)(5) – identification of voice

a. after acquired familiarity is OK

b. doesn’t work with handwriting (b)(2) – has to be based on knowledge before litigation

2. 901(b)(6) – really only covers identifying recipient of call – enough to say I dialed their number, asked if it was Roy, he said this is Roy

3. 901(b)(4) – if you left a message for them and they called you back – circumstances – OK

D. Photographic evidence 

1. Fisher – surveillance tape of them taking groceries out of store

a. manager of store testified about how he set it up

b. 2 methods of authenticating photos

· pictorial testimony – basically uses a photographic as description of something of which W has personal knowledge

· can’t do that here since no one can testify to what tape recorded

· probably demonstrative evidence

· silent W theory – speaks for itself

c. court says tape can be admitted as substantive evidence under the silent W theory

d. says X rays are already implicitly recognized

E.  Demonstrative evidence

1. Smith v. Ohio Oil  p.445

a. W for P used plastic model of human skeleton to assist explanations

b. Demonstrative evidence left to trial court discretion

c. Has no probative value itself but serves as a visual aid

d. Court says skeleton was relevant, legitimate and helpful

X. Contents of Writings, Recordings, and Photographs

A. Duffy  

1. shirt with “DUF” on it – don’t have shirt at trial – it’s additional evidence that links him to the car, only thing admissible is 

2. BER – to show contents of  a writing the document itself

3. court says the evidence is OK

4. inscribed chattel doctrine – judge  can treat it as a chattel or a writing – application is discretionary; this has another purpose other than to convey information

B. 1003 – duplicates are allowed

1. Rangel  p.453

a. EPA employee submitting false receipts – gave photocopies of the altered receipts

b. Government uses merchant copies and photocopies that he submitted (the original of what he submitted even though it’s a copy of a copy)

c. Definition of original 1001(3) -  the writing itself “or any counterpart intended to have the same effect:

d. Merchant copy and customer copy are same thing under the law

C. 1001(4) duplicate = any copy made without hand of man – done mechanically

1. can’t use duplicate –

a. questioon of authenticity of original – if only dispute is terms, good copy is as good as an original

b. when it would be unfair – doubt as to completeness of the duplicate

D. Gonzales-Benitez  p.451

1. undercover narc testifies from memory as to D’s conversations – D says tapes were the best evidence

2. government didn’t have the tapes because they weren’t very good 

3. content of tapes wasn’t factual evidence – prosecution trying to prove the contents of the conversation

4. transcripts aren’t an original or a duplicate – received as illustrative or demonstrative evidence

5. don’t have to produce the writing always – board decision, officer about his report

6. wills, conveyance of real property – have to be written, have to use rule or find a way around it

7. if party could prove it without writing, but choses to do it with writing – rule is invoked

E. 1004 – Admissibility of Other Evidence

1. original not required and other evidence can be used if

a. original is lost or destroyed (unless lost in bad faith)

b. original not obtainable

c. original in possession of opponent

d. collateral matters

2. Nevilel Construction  p.456

a. once excused from production of the original, any relevant evidence is competent

b. attempted to introduce similar brochure – law doesn’t require the duplicate

c. can use oral testimony or manual copy

d. no degrees of secondary evidence – can use anything you want to

3. Marcantoni  p.457

a. detective sees marked bank bills in D’s house – goes back to get them, they’re gone

b. he’s allowed to testify he saw it

· lost or destroyed

· couldn’t subpoena them – can’t force guy to be a W against himself

· opponent had notice – estoppel doctrine

· insurance company has original of policy and knew it would come up (on notice, either implied or express) – can’t complain about opponent using secondary evidence

· notice doesn’t compel the party to produce – just justifies use of secondary evidence


F. 1005 – certified copies of public records – 

1. want originals to stay in their place

2. TX – you can use a fax of a certified copy

G. 1006 – Summaries

1. Bakker  p.463

a. D says summary tape not representative

b. Complains that didn’t offer originals in court – court says you don’t have to, this would defeat purpose of rule

c. Distinguish between summary of evidence and summary prepared by L of other evidence and exhibits (this just a form of arguing by counsel)

d. Only admissible if underlying materials are admissible

e. Underlying material has to be made available to adverse party before trial
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