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I. Collection w/out courts.  There may be ways to collect after or before getting a judgment from the court saying that you can collect.  IOW—use methods besides sheriff, writs, etc.  
A. Identification of Assets and Debts.  

1. Possible assets: $, RE, securities, vehicles, artwork or jewelry, machinery and equipment, pension funds, IP, accounts receivable, insurance (if payoff is generated or if there is a cash value component, or ownership of pre-paid insurance), pre-paid rent, salary owed, bonds purchased

2. Possible debts: mortgages, credit card debt, education loans, security notes, alimony or child support, utilities, medical bills, pension funds can be a liability for business, accounts payable, insurance premiums, tax owed, tort debt, payroll, bonds to be paid, warranty obligations (this is a debt even though it may not ever actually come into existence).

B. Identify order in which debts need to be paid—reasons for paying certain debts might not always be obvious.  

1. Home mortgage

a. Protect Equity:  For a person w/ equity in their home, they should try to keep making payments.  If the bank has to foreclose, they will only sell at a price that pays themselves off w/out worrying about whether or not they make enough to give homeowner equity.  

b. Protect Equity so you can get a home equity loan.  

c. Keep the place you live in.  

d. Save face.  Losing home can come w/ social stigma.  

2. Alimony.  In some states, if you don't pay, you go to jail.  
3. Country club dues—social stigma problem.  Country clubs often publish a list of delinquent members.  This could hurt a person socially and professionally.  
4. Car payment.  Need transportation; especially to get to work.  
5. Money owed to friend/co-worker.  Social problems could arise if you don't pay.  

C. Possible leverage in encouraging a creditor to pay

1. If a creditor doesn't have a security interest in some of the debtor's property, they may want to get one.  

2. Creditor needs to impress upon debtor the importance of protecting their credit rating.  

3. Creditors can report delinquent debtors to the IRS, and debtors must pay tax on the delinquent amount.  The bank can still collect though, and if the debtor pays, they will file for a refund from the IRS.  

D. Getting a lien on real estate.  It is possible to acquire a lien on real estate by recording a judgment in the real estate records.  This is also true for after acquired property.  

1. Minority rule on priority of these claims.  All liens are equal.  
2. Majority rule on priority of these claims.  First to file has priority.  
II. State Debt Collection 

A. Asset Protection.
1. Methods of asset protection:  
a. Self-settled trust in foreign jurisdiction that doesn't recognize US judgments or other legal processes, such as asset freezes.  

b. Include clause in self-settled trusts about divesting trustee (settlor) of interest if there is an event of duress like when a judgment has been entered against you and a party is trying to get to those funds.  Don't give yourself the power to determine whether or not duress has occurred.  

c. Make it impossible to repatriate money so that you can defend against a contempt charge.  

2. State remedies that may get past asset protection.  

a. Court may argue that a debtor has not truly relinquished control of their money, and so has ability to turn it over.  (See FTC v. Affordable Media at p 57).  

b. Court may not accept asset protection where a party has purposely relinquished control for the purpose of frustrating the court—if there is a possibility that a party will soon have a large judgment against him, this evaluation will be even worse.    

c. Self-settled trust doesn't keep personal items from being seized.  

B. Judgment collection.  

1. Debt becomes liquidated:  Claim becomes liquidated when creditor gets the judgment.  Debtor becomes a judgment debtor, and creditor is a judgment creditor.  
2. Execution:  

a. Issuance of a writ.  Court order issues a writ which orders the sheriff to seize non-exempt property, sell it and to pay the proceeds to the judgement creditor until the judgement is fully paid.  
b. Levy on the property.  Sheriff seizes property—will either actually take it or tag it.  Real estate can't be taken so it is seized by posting.  
(i) Majority rule on seizure—if you don't take the property, there is no judicial lien.  

(ii) Minority rule—you can leave the property and still have a lien, but only on the property that you levy on.

(iii) Can't levy on inventory w/out seizing it.  (Under Article 9, you can get an SI in changing inventory.)

c. Judgment Creditor becomes a judgment lien creditor once property has been levied upon.  

3. Sheriff reports efforts to find property of the debtor.  If no property is found the report is returned nulla bona.  
4. Property becomes custody of the court.

C. Garnishment.

1. Parties involved: Creditors that garnish are garnishors, and the person owing money to the debtor (like a bank holding the debtor's bank account) is the garnishee.  The debtor is the judgment debtor.

2. Process:  
a. Writ issued—asks appropriate questions.  Someone who supposedly has property of the debtor, or owes a debt to the debtor is issued a writ asking to verify if that is the case.  A bank account may be considered a debt owed to the debtor. 

b. Command not to pay.  The party is given a command not to pay any debt or turn over any property to the debtor. A command not to pay the debtor may stay in effect until released by the court.  If a party turns over property of the debtor, on in the case of a bank pays a check despite this order, they will have to turn over an amount equal to what they had before they violated the order.  
c. Answer filed.  The party must file an answer stating what they have.  They may state that they hold nothing, or that they have a superior right to the property held.  A bank will usually assert a defense to a garnishment writ, and will usually say that the debtor owes them a loan.  Typically they will win.  If any additional property is received after delivery of the writ and before the answer it should be turned over to the creditor, or included in the amount stated in the answer.
3. Temporal Net—In answer, need to say what bank account has including anything between date of receiving writ and date of answer.  There will be a deadline for filing the answer.  Some say that bank can't file early to protect customer when they know money will be coming in—fraud.  Others say that the temporal net includes the entire time until deadline, regardless of whether an answer is filed early.  

4. Priority—first in time has priority.  

a. Majority rule—relation back to issuance of writ. So the first writ issued will have priority.  

b. Minority rule—priority based on delivery of the writ.  So, if there is a tie and not enough to pay each debt, each creditor will receive partial payment.  Ex.  5000 in debt and 6500 in debt.  Pay out 5000/6500 x the amount that each party is owed.  

5. Garnishing Prop of debtor held by lessee.  Since lessee has prop of debtor, it could be subject to garnishment

a. If lease was entered into after issuance of writ of garnishment, it will be subject to the rights of the judgment lien creditor.  So, the property will be sold to satisfy the writ.  

b. If the lease was entered into before issuance of the writ of garnishment, then the lease will be valid but the money owed on the lease will be paid to the garnishor each month.  

6. Wage garnishment is governed by both federal and state regulation.  Federal garnishment restrictions act as a floor, creating minimal protection, which some states then exceed w/ further protection.  Wage garnishment needs to be restricted b/c of the amount of leverage that can be involved.  (p 86-88).
7. Garnishing possible tort award owed to the debtor—hard to get from court.  Even if there has been no settlement of issue, a creditor may still garnish the possible debt owed to the debtor from the tortfeasor.  Note that this works as a disincentive b/c debtor may be less likely to pursue claim if winnings will just go to creditor.    
D. Pre-judgment remedies (101-102)  

1. pre and post judgment remedies are the same, but prejudgment remedies will come into play if there is a strong need to protect assets—don't allow debtor to place assets out of reach of creditor should he win

2. B/c of concern over violating rights of debtor, there are certain requirements that must be met b/4 you can get prejudgment remedies. If you get prejudgment remedies wrong, there is a civil rights action possibility b/c of federal constitutional laws.

E. Exemptions.  

1. Exemptions vary from State to State—may give lump sum, or list of specific exemption categories or combination of both.  
2. Texas Exemptions—p 109-105.  
a. 42.001—Personal property exemptions.  (a)  For a family, there are exemptions of personal property up to 60k, and 30k for a single person.  Under (b), certain things are listed that are exempt and not included in the aggregate limitation under (a).  Included on this list are prescribed medical devices.  

b. 42.002—Personal property.  (a) Lists the personal property to be included in the exempt amount under 42.001(a).  (b) indicates that a security interest will be valid despite and will not be avoided because property is exempt. 
c. Art. 21.22—unlimited exemption of insurance benefits and certain annuity proceeds from seizure under process.  Note that this encourages taking tort settlements in the form of an annuity.  
3. DE exemptions.  

a. Fewer exemptions than TX.  P 109-111.  
b. Use categories w/ no dollar limit which leave the door open for the possibility of a greater dollar value of exemptions.  
4. Security Interests—exemptions good against an unsecured creditor, not a secured creditor.  
5. For the most part, exemptions are irrelevant to the IRS.  They only allow very narrow exemptions.  
6. Homestead Exemption:  Effect on decision to force judicial sale—If Equity is less than exemption then Judge won't force sale b/c nothing will be left for the creditor.  Judicial Sales often bring profit that is below what could be gotten on market.  Given the fact that the house is likely subject to a mortgage that will be paid first, and given that the owner will then get the next chunk to cover the homestead exemption, the judge will not order a sale if nothing is left to pay the creditor, and that is what happens when the equity is less than the exemption.  

a. note—when a creditor buys at its own sale, it is called bidding in.)  

b. Note:  equity = profit – mortgage due.  

7. Note:  Corporations do not get exemptions.  

F. Fraudulent Conveyances—

1. Uniform Fraudulent Transfers Act (UFTA) is primary source for determining whether or not there has been a fraudulent transfer.  

a. §1—Definitions
(i) (2)  Asset—Property of the debtor.  This is not to include (i) property to the extent that it is encumbered by a valid lien; property to the extent it is generally exempt under non b/r law; or (iii) an interest in property held in tenancy by the entireties to the extent it is not subject to process by a creditor holding a claim against only one tenant.  

(ii) (12)  Transfer means every mode, direct or indirect, absolute or conditional, voluntary or involuntary, of disposing of or parting w/ an asset or an interest in an asset, and includes payment of money, release, lease and creation of a lien or other encumbrance.  

(iii) Note:  Transfer is defined in terms of parting w/ an asset.  So, if something is not an asset, there is no transfer.  This means it is not possible to challenge the sale of exempt property, b/c it is not a transfer since, by definition it is not an asset.  

b. §4—Transfers Fraudulent as to Present and Future creditors.  Transfer will be avoided if made...

(i) (a)(1) With actual intent to defraud (factors evidencing intent are in (b)).  

(ii) (a)(2)  without receiving REV and if the debtor (i) was engaged or was about to engage in business or a transaction for which the remaining assets of the debtor were unreasonably small in relation to the business or transaction or (ii) intended to incur, or believed or reasonably should have believed that he would incur, debts beyond his ability to pay as they become due.  

c. §5—Transfer Fraudulent as to Present Creditors
(i) (a)  Transfer is fraudulent if debtor received less than REV, and was insolvent or the transfer caused the debtor to become insolvent.  

(ii) (b) transfer is fraudulent if made to an insider for antecedent debt when the debtor was insolvent and the insider has reasonable cause to believe the debtor was insolvent.  

d. Reasonably Equivalent Value (REV).  Under either 5(a) or 4(a)(2), one of the elements requires that the debtor transfer property for less than REV.  This is not defined in the statute, and the creditor has the burden of establishing that the amount received by the debtor was too low.  Creditor may argue based on amount below market value while debtor will say that the relevant figure is the amount below what would be received at a judicial sale.  

e. §2--Insolvency—insolvency is an required element under 4(b)(9), 5(a) and (b).  

(i) (a) A debtor is insolvent if liabilities outweigh assets.   

(ii) (b) a debtor who is generally not paying his debts as they become due is presumed to be insolvent.  This shifts the burden to the insolvent party to show that they aren't insolvent.  

f. §7(a)(1)—Remedies of Creditors.  If party is challenging conveyance, they bring suit against the buyer/transferee.  This section allows avoidance of the sale, and recovery of the property.

g. 8(d)—Protection of Transferee.  Notwithstanding voidability of a transfer, a good faith buyer is entitled, to the extent of the value given the debtor for the transfer, to (1) a lien on or a right to retain any interest in the asset transferred; (2) enforcement of any obligation incurred; or (3) a reduction in the amount of liability on the judgment.  (Note—buyer should show up at judicial sale and bid in using his lien—that way he either gets the prop, or if he is outbid, he gets his money back.).  

h. §9—4 year sol.  So, can bring claim for any transfer that took place in last 4 years.  

2. Leveraged Buy Out.  
a. How it works:  Assets of the corporation being acquired are used to secure the purchase price paid for those assets.  There are two options in financing. 

(i) The current equity holders are paid off in cash.  The financers takes an SI in all company's assets, not just the stock, so that the acquirer's take the equity w/ very little infusion of their own cash.  

(ii) Seller Financing:  the old equity holders may finance the operation by taking an SI in the company/s assets to secure the new buyer's promise to pay the selling price.  So, seller takes a security interest to secure the promise to pay and the buyer gets the company.  

b. Challenged by UFTA b/c looks like transfer for less than REV.  Problem w/ seller's financing—company turns over a security interest and gets nothing in return.  This is clearly less than REV, and so under UFTA 5(a), the conveyance will look fraudulent if made at a time when the debtor was insolvent.    

c. Generally, LBOs aren't attacked if the Co. is solvent, or if Co. is ok afterwards and is able to pay its debts.

3. donations to church made while insolvent.  Same say fraudulent b/c less than REV received since donor gets nothing in return (except maybe church services).  Others disagree.  

III. Introduction to B/R

A. Policy dichotomy:  fresh start v. protection of creditor.   

B. Three legal dichotomies involved.  

1. State v. federal law.  State law is important but it has to fit with b/r law.  Ex.  Exemption law is controlled by state and not federal law, and yet b/r law is supreme b/c of preemption.  (Note that international law may also be implicated.  

2. Consumer v. business:  most of the provisions in b/r code apply to consumers and businesses, but they are two different worlds involving different policies.  Note that for business b/r, the debtor may stay in control of business.  This makes sense in an environment where the entire economy is in trouble—you can't necessarily blame management for a failing business in that case.

3. Sellout v. payout b/r:  Sell-out:  trustee gathers all non-exempt prop, sells and pays off all of creditors.  Pay-out—debtor will keep assets, and pay off creditors over time with future income.  We have pay-out b/r b/c creditors have the hope that they will be paid more than they would if there was liquidation b/r.  Note that secured creditors would just assume skip pay-out b/c they are secured.

C. Source of Bankruptcy Power:  Congress given power to adopt B/R laws under Article 1, clause iv.   

D. B/R code—Title 11.  There are other relevant provisions in other titles, but the bulk is in 11.  It is divided into chapters.  

1. General Provisions—Ch. 1, 3 and 5.  

a. Ch. 1—general provisions including definitions.  

b. Ch. 3—case admin.  

c. Ch. 5—duties of debtor and trustee including the avoiding powers.  

2. Liquidation—Ch. 7. TIB is appointed.  All prop of debtor (individual or company) is collected and sold and creditors paid out of the money that is made.  The debtor gets rid of most preexisting debts—excluding things like taxes, and other specifically excluded items.  

3. Pay-out—Ch. 11, 12 & 13. Those chapters contemplate that debtor will get to keep prop in exchange for a promise to pay debts in the future.  Debts are typically reduced by some percentage and paid out over a long period of time.  

a. Ch. 11 is for corps and individuals w/ a lot of debt.  

b. Ch. 13—only for individuals and has debt limits if you want to use it.  

c. Ch. 12—sim to 13, but for family farmers.  

E. Bankruptcy Rules:  
1. Promulgated by S. Ct..  they have the force of law, subject to the b/r code.

2. Part 7 of rules which governs adversarial proceedings is very important. An adversarial proceedings is a full blown court case w/in the b/r proceeding—might be a fraudulent conveyance proceeding.  The rules resemble the federal rules of civ pro.  

F. Bankruptcy Jurisdiction:  
1. Federal District Court—exclusive jurisdiction as to the b/r case itself and all other related litigation.  The latter is brought in under the b/r code.  

2. B/r court— By local rule in every federal district, any b/r case that is filed is immediately directed to the b/r court.

a. Judge:  b/r judge sits in this court.  He is sort of like a magistrate, but w/ more power.  Article I judge who is appointed for 14 years.  

b. Jurisdiction—core and non-core
(i) Core case: opinion is a final opinion of the district court unless appealed.  If it is appealed, it will stand unless clearly erroneous.  Court allowed to have this kind of power b/c theoretically, the district court could take away its power at any time.  

(ii) Non-core case:  
c. Appeals.  All appeals automatically go to the district judge, but may go to the b/r appellate panel (BAP) instead w/ consent of parties if in one of the two districts where these exist.  The BAP tends to be faster and knows more about b/r law than the district judge.  In any case, you may then appeal up to federal appeals court and then up to the S. Ct.  

IV. Consumer bankruptcy.    
A. Things to consider for debtor who wants to file

1. Stigma

2. Affect on credit Rating.  

3. §525—Protection Against Discriminatory Treatment.  Governmental Units and employers can't discriminate against debtor simply b/c he files for b/r.  

B. Property of the Estate.  When b/r is filed, an estate is created which essentially gathers property of the debtor.  §541 governs what will become property of the estate.  

1. 541(a)—lists property that will be included in estate.  Most things come in under (a)(1), but look for special cases in other subsections.  Examples include:  
a. parakeet under 541(a)(1).  

b. Car that you are upside down on under 541(a).  Note that you have both legal and equitable title even though you are upside down b/c of possessory interest.  

c. Concert tickets

d. Household furniture (this might be taken out b/c of exemption, but that doesn't keep it from being included in the original list of what is in the estate.)  

e. Shares of stock.  

f. Baseball cards

g. Rights to a cause of action

h. Salary earned month before filing.  salary earned after filing won't be included in estate  

i. 541(a)(5)—the estate will include any interest in property that would have been property of the estate if such interest had been an interest of the debtor on the date of the filing of the pet, and that the debtor acquires or becomes entitled to acquire w/in 180 days after such date (A) by bequest, devise or inheritance, (B) as a result of a property settlement agreement w/ the debtor's spouse, or of an interlocutory or final divorce decree; or (C) as a bene of a life insurance or of a death benefit plan.  

j. Under 541(a)(6), proceeds of property of the estate come in, but money earned for services performed by an individual debtor after the commencement of the case does not come in.  

(i) Salary earned after the commencement of the case doesn't come int.  

(ii) Dividends received from the stock are likely to come in as proceeds.  

(iii) Eggs of parakeet likely to come in.  

(iv) Winnings of lottery ticket likely to come in since the ticket is the property of the estate and the winnings are proceeds.  

2. 541(b)—lists property that will not be included as property of the estate.  The list includes:  
a. (1)  any power that the debtor may exercise solely for the benefit of an entity other than the debtor.  

b. (2) any interest that debtor has as lessee of nonresidential property where lease has terminated b/4 commencement of the case or if it has terminated b/c it has reached the end of its term during the case.

c. (3)  any eligibility of the debtor to participate in programs authorized under Higher Ed Act of 1965, or an accreditation status or State licensure of the debtor as an educational institution.  

d. (4)  Certain oil and gas interests of the debtor.  

e. (5)  Any interest in cash or cash equivalents that constitute proceeds of a sale by the debtor of a money order that is made...

3. 541(c)—discusses affect of non-transferability.  

a. (1) provisions that require non-assignability or otherwise restrict transfer are ignored.    

b. (2) Exception to (c)(1)—if non-b/r law restricts transfer, that restriction will also be allowed in b/r.  Major applications:  
(i) Retirement accounts.  If there is an enforceable provision under ERISA that restricts transfer of property and that provision applies to a retirement account, the retirement account will not become part of the estate.  
(ii) Spendthrift trusts—If applicable state law allows grantor to set up trust that cannot be transferred, then such a trust won't become part of the b/r estate.  So, if debtor is bene of a spendthrift trust, the trust won't become part of estate, and neither will right to payments.  
4. 541(d)—if debtor has legal and not equitable title, property only becomes part of estate to extent of legal title.  For example, if debtor is trustee on account for niece, that would involve legal and not equitable title.  
5. Low/No value property may be abandoned by trustee.  Ex.  candid snapshots of friends would be part of the estate, but have no value and so trustee could abandon.  
6. B/R Planning—if debtor is going to receive pay-check soon, may want to wait to file until after the check is received.  Since it covers services already performed, it will be part of estate under 541(a)(6).  But, if he gets it before filing, he can spend it on exempt property that won't be part of estate.  (Exemptions discussed below.)  
C. The Automatic Stay--§362.  The stay prohibits any creditor's attempt to continue to collect from the debtor or the debtor's property.  This also applies to a co-debtor if filing jointly.  

1. 362(a)—Filing will bring automatic stay into action.  Everyone will be bound to it whether they have seen it or not. If you violate unknowingly, you don't pay fines or anything b/c you didn't know, but whatever you did to violate the stay is void.  If you violate it willfully, you may be subject to punitive damages.
2. §362(a)—When the automatic stay operates.  Filing a b/r pet will stop the following actions
a. 1.  commencement or continuation of a collection action.   

b. 2.  Enforcement of a judgment.  (This will stop garnishment)  

c. 3.  Action to obtain property from estate.  

d. 4.  Any action to create, perfect, or enforce any lien against property of the estate.  

e. 5.  Any act to enforce a lien against prop of the debtor, to the extent that such lien arose b/4 commencement of action.  (This will prevent garage from enforcing lien on car for example and LL from evicting you.)  

f. 6.  Any act to collect, assess, or recover a claim that arose b/4 commencement

g. 7.  Any act to setoff claim

h. 8.  The commencement or continuation of a proceeding b/4 the US Tax Court concerning the debtor.  

3. §362(b)—exceptions to the rule.  Filing b/r will not stop the following actions (not all are included—always check list)  
a. 1.  Criminal action.  (Ex.  if action on a bad check is considered collection action, it will be stopped—if it is a criminal action, it will not.)  

b. 2A.  Any action to est paternity, or to est. alimony maintenance or support

c. 2B.  Any action for collection of alimony, maintenance or support from property that is not property of the estate.  

d. 3.  Any act to perfect a lien, to the ext allowed under 546 or 547.  

4. 362(c)—when the stay is over.  

5. 362(d)—Lifting the stay.  
a. (1)—possible to lift the stay for cause including lack of adequate protection.  The idea of adequate protection is to make sure that a secured creditor will not be made worse off b/c of the automatic stay.  IOW, they may want to dispose of collateral b/4 it drops in price.  If a judge doesn't think that the creditor is adequately protected, there are ways of providing adequate protection are listed under §361.  There will be no need for adequate protection if property involved doesn't depreciate.  

b. (2)  possible to lift stay if debtor has no equity in the prop and the prop is not necessary for an effective reorg.  Creditor might say that it is not necessary for an effective reorg b/c there will be no reorg.  (So, comes into play under Ch. 13.)  Under 362(g) Creditor has burden of proving amount of debtor's equity, and trustee has burden on everything else.  

6. §361—Adequate Protection—may need this to prevent stay lifting.  Ways of providing adequate protection include:  

a. (1) require trustee to make a cash payment or periodic cash payments to the extent that the stay results in a decrease in the value of the prop.  

b. (2) Provide creditor w/ an additional or replacement lien to the extent that the stay will result in a decrease in the value of creditor's prop.  (If debtor doesn't have additional unencumbered prop, he can't use this section).  

c. (3) Granting such other relief.  

d. Note:  In valuing property to determine necessity for adequate protection, there is conflict for secured creditor who may prefer to value prop so they look fully secured—that way they get post-pet and post-confirmation interest.  

e. Note—Equity Cushion.  Debtor may say that a creditor is adequately protected w/out any of above actions b/c the collateral is worth more than the amount of debt.  Ex—SI of 2k on a computer worth 3k.  

f. Note—Adequate protection for under-secured creditor is only to extent of collateral.  
7. 366—Utility Services: Utility co. can't cut off utility as an enforcement device for past money due or b/c the debtor has filed for b/r.  The company can request assurances for future services, and if they don't receive it w/in 20 days after the date of order for relief, then they may alter, refuse or discontinue service.  

D. Ch. 7—liquidation bankruptcy.  
1. Dismissal and Conversion:  After filing, a case may not always stay in Ch. 7.  
a. §707—Dismissal.  The court can dismiss the case for cause

(i) (a) The court may dismiss a Ch. 7 case for cause including unreasonable delay, nonpayment of fees required by 123 of title 28, or failure to information required by 521(1) w/in 15 days of filing—but only on motion of US trustee.  

(ii) (b) The court may dismiss the case for substantial abuse if debtor primarily has consumer debts.  There is a presumption in favor of the debtor.  Only US trustee or court can move for dismissal based on substantial abuse.  

(1) 8th and 9th circuit say it is substantial abuse if you can pay most of debts in Ch. 13 or outside of b/r.  

(2) Other circuits say that you need ability to pay + some other wrong to be substantial abuse.  

(3) May be issues over what counts as consumer debt—does that include medical bills?  

b. §707—Conversion:  
(i) a.  The debtor can convert a case under ch. 7 to 11, 12 or 13, if the case has not been converted to ch. 7 from one of those other chapters.  

(ii) b.  On request of a party in interest, a case may be converted to Ch. 11.  (Note that a party may want to do this if a debtor w/ a lot of income and few assets files in Ch. 7.  Under ch. 7, creditors won't get much.  Under ch. 11, creditor will get part of disposable income pledged to UC's—that is a better deal.)  

(iii) c.  Can't convert to ch. 12 or 13 unless the debtor requests it.

2. Exemptions—If in Ch. 7, liquidation b/r, certain assets will be exempt.  This means that debtor can keep them—they won't become part of estate and won't be sold to pay off debts.  Idea is to help give debtor a fresh start, but not give so many exemptions that creditors don't get paid.  
a. Choice of Federal or State exemptions—unless state opts out.  Under 522(b), debtor can choose federal or state exemptions.  Joint debtors can split choice—can't have one choose fed and the other state exemptions.  If they can't decide, then they will be deemed to have chose the fed exemptions.  States are allowed to opt out of this scheme so that debtors are only allowed to use state exemptions.  39 states so far have opted out.  If in state that hasn't opted out, need to figure out which exemptions will be best for debtor.  
b. §522—Federal exemptions.  

(i) (a)—definitions.  Note that by definition, dependent includes a spouse.  
(ii) (b)—property that may be exempt.  Debtor can choose (1) fed scheme or (2) state scheme.  
(iii) (c)—exempt property can't be used to pay debts excepts for those listed under this section.  

(iv) (d)—exemptions if debtor chooses to use federal exemptions.  

(1) Home

(2) Car
(3) Household furnishings, goods, clothes, appliances, books, animals, crops, or musical instruments held for personal use
(4) Personal jewelry 
(5) Wildcard—able to cover any property you want w/ certain specified amount plus any excess exemption not used under (1).  
(6) Implements or tools of the trade
(7) Unmatured life insurance K owned by the debtor, other than a credit life insurance K.  (death benefit)
(8) Interest in accrued dividend or interest under or loan value of any unmatured life insurance K owned by debtor under which debtor or dependent is insured—up to 9300. (cash value)
(9) Prescribed health aid
(10) Right to receive SS, vet benefit, disability or alimony/support to the extent reasonably necessary to support debtor and dependents.  Also, certain pension benefit
(11) Right to receive payment from certain tort claims.  
(v) (f)—certain liens on prop may be avoided if they interfere w/ exemptions.  These include judicial liens, except for those that secures a child support/alimony payment, and a nonpossessory, non-purchase money liens on (i) certain personal prop, (ii) tools of the trade and (iii) professionally prescribed health aids.  

(vi) (m)—stacking:  the section will apply separately w/ respect to each debtor in a joint case.  For example, under 522(d)(1), there is a 15k (see sheet for indexed amount) exemption for a residence.  If H and W file jointly, they get a 30k exemption.  

(vii) Overlap of categories:  Ex.  Try to say that computer is tool of trade and home furnishing to get bigger exemption for that piece of property.  Little case law on this, but what little is out there seems to indicate that you can overlap.  

c. If exemption covers nearly all of a piece of property, may go to TIB to convince him not to sell.  Ex.  Might have violin, that w/ combination of exemptions, is entirely exempt except for $1000.  Can try to convince TIB not to sell, or could get $1000 from someone post-pet and give to TIB so that he won't sell.  

d. Valuing property subject to exemption:  One S. Ct. case say that replacement value is relevant amount, but footnote says that other factors may be considered.  Most courts just split the difference and pick a value that is somewhere in between replacement value and liquidation value.  

e. Pre-b/r exemption planning—
(i) be careful of this b/c courts may get pissed about it.  Ex.  In re Coplan—Debtors moved to FL to get a bigger homestead exemption.  Court found that exemption should be denied to the extent that the debtors achieved a benefit greater than their entitlement under previous home state law.  

(ii) some argue that you should be able to turn non-exempt prop into exempt prop b/c that is what exemptions are for.  You should be able to use them to the fullest extent.  Ex.  In re Reed—debtor allowed to sell non-exempt prop and put into home which is exempt prop.  Note that under the relevant TX statute, you could not have done the same thing by buying exempt personal prop.  

f. Remember, that you don't have to file b/r to get exemptions b/c they also operator under state law.
g. Exemptions will only prevent prop being brought into estate to pay unsecured creditors—they won't get over a voluntary lien.  IOW, someone w/ security interest in prop can still take—like mortgage holder.  
h. Empirical studies show that exemptions have nothing to do w/ filing rates.  A big reason for this is the fact that many people owe on secured property.  Still, a few well publicized cases make people lose confidence in the system.  

3. Claims and Distributions 
a. §502—Allowance of claims or interest (general section)  

(i) (a) A creditor will file a claim, and if there is no objection from a party in interest, the claim is allowed.  Since under this section, it will be the allowed unsecured claim.  (If someone objects the burden is on the creditor to prove the claim.)

(ii) (b)—the court will allow a claim, except for things listed—like post-pet interest.   

b. §506—Determination of Secured Status (section for secured claims).  

(i) (a)—the allowed secured claim is value of the debt or amount of the collateral, whichever is less. If there is not enough collateral to pay the whole debt, it is bifurcated into the secured claim and the allowed unsecured claim.  (Ex.  25,000 debt secured by prop that gives 24,000 post-expenses.  Creditor will have a $1000 unsecured claim.)  

(ii) (b)—a secured party can get post-pet interest and atty's fees to the extent of the collateral if they have such fees.  (Note that only 2nd circuit allows claim for post-pet atty's fees for unsecured or under-secured creditors.)  

(iii) (c)—trustee can recover from property securing an allowed secured claim the reasonable, necessary costs and expenses of preserving or disposing of, such property to the extent of any benefit to the holder of such claim.  (Ex.  If trustee sells stock that is subject to a SI, he can take the brokers fee off the top.)  

(iv) Note:  if SI is in collateral that is destroyed, creditor takes SI in insurance proceeds from collateral and remains fully secured.  

4. Priorities.  

a. Post-pet expenses not related to admin of the claim aren't paid out of the b/r estate at all.  Ex.—phone utility and other bills incurred after filing.  

b. Secured creditors are pretty much first in line. For secured parties, they always take first subject to payment of expenses for disposing of property under 506.

c. General Unsecured creditors are last in line.  Add up what is left, and determine the proportional interest of each such creditor to see what they get. Do this by determining the distrib fraction = amount left to distrib/total amount of claims.  Ex.  2k in claims, and only 1500 to be divided.  1500/2000 x how much party is owed = amount party will collect.  

d. §507(a)—Priorities.  (See statute for exact language—below, some examples are given.)  

(i) 1—Admin claims under 503(b).  

(ii) 2—unsecured  claims allowed under 502(f)—gap claims.  This covers debts arising in an involuntary case that the debtor incurs in the ordinary course of business after commencement of the case, but before the earlier of an appointment of a trustee and the order for relief.  

(iii) 3—wages owed to an employee—limited to 4650.  

(iv) 6—if a party put a down payment or deposit on something, and debtor doesn't deliver, then such a party is entitled to be reimbursed up to 2100.  

(v) 7—claims for debts to spouse, former spouse or kid of the debtor for alimony to, maintenance for, or support of such spouse or child, in a connection w/ a sep agreement or divorce.  This won't apply if the claim has been assigned to another entity voluntarily, by operation of law or otherwise, or if the payment is not in the nature of alimony, maintenance or support.  
(vi) (8)—Various taxes and customs duties are 8th in list of priorities.  (Note that if a tax has priority, then the interest and penalties will also have priority (check this)).  
(1) A—income or gross receipts tax.  Under (A)(i)—needs to be for a taxable year ending on or before the date of the filing of the pet, for which a return, if required was last due, including extensions, after three years before the date of filing the pet.  
(2) B—Property Tax.  A property tax assessed before the commencement of the case and last payable w/out penalty after one year before th edate of the filing of the pet.  

(3) C—If debtor was to w/hold employee's portion of SS tax from employee's earlier paychecks, these claims will get priority under 507(a)(8)(C) as a tax required to be collected or w/held and for which the debtor is liable in whatever capacity.

(4) D—If the debtor owes the portion of SS tax that he was to pay from employee's checks, that will have priority under 507(a)(8)(D) as an employment tax.

e. Income Tax example:  B/r date of 3/95.  Under first test—must be for a taxable year ending before the pet was filed.  That would be 1994.  Under test 2—it has to be for a year for which the return is due after three years before the date of b/r, which in this case means that it has to be after 3.92.  1991 satisfies test two—the year finishes b/4 3/95 and the return is due 4/92 which is after 3/92.  Other years that satisfy the test include 1992, 1993 & 1994.  (The property tax test works similarly.)  
f. §503(b)—Administrative expenses.  Under 507(a)(1), the first parties to be paid will be those w/ administrative expenses under this section.  Under (a)—a party can timely file for an admin expense or may untimely file w/ approval from the court if there is cause.  

(i) 503(b)(1)(A)—costs of preserving the estate.  This could include insurance premium on non-exempt personal prop prior to sale.  

(ii) 503(b)(2):  Trustee gets paid for services under 330(a).  Trustee's counsel will also be paid under this provision.  

(iii) 503(b)—cost of disposing of estate prop takes priority as an admin expense.  This may include cost of advertising.  

(iv) Atty's fees for atty of the debtor—not likely treated as an admin expense.  Could be if you have a sympathetic judge.  

g. Categorizing a claim for priority.  Since claims are paid in order, those that are towards the bottom of the list will try and argue that those above them don't fit into the category.  Ex.  IRS might try and say that something isn't in the nature of alimony so that money will go to them first, and someone who tried to claim alimony will be pushed down to collect w/ the rest of the general unsecured creditors.  

h. §726—Distribution of property of the estate.  Property will be distrib according to priority.  Note that under 726(b)—if a Ch. 11 or Ch. 13 claim has been converted to Ch. 7, the Ch. 7 trustee takes priority over the trustee's in the other chapters.  

5. Discharge. 

a. Discharge of unliquidated debt is possible—Ex.  debtor has tort debt in which he admits liability, but the extent of liability has not been adjudicated.  Even though the amount has not been determined, it may be possible to discharge this debt.  
b. 727—Discharge. Once creditor's claims have been paid to the extent that they can be in liquidation, the debtor will have all remaining debts discharged.  
(i) (c)—the trustee, creditor or US trustee can object to discharge.  
(ii) (d)—discharge can be revoked.  (e) provides time limits on such revocation.  
c. 727(a)—Global denial of discharge.  You will get a discharge unless you have done one of the things listed.  If you have done one of the things listed, none of your debts will be discharge.  This is a very harsh punishment and won't be easily done.  Reasons for disallowing discharge include (more in statute):  
(i) 727(a)(1)—the debtor is not an individual.  

(ii) 727(a)(2)—the debtor, w/ intent to hinder, delay or defraud a creditor transferred destroyed or concealed either (1) his property w/in one year b/4 the date of filing the pet or (2) property of the estate after the filing of the pet.  

(iii) 727(a)(3)—failure to keep or preserve records.  

(iv) 727(a)(4)—making false statements related to the claim.  

d. 523—Exceptions to Discharge.  This section is used if the judge decides to disallow a specific debt.  A creditor wishing to improve their position is more likely to move for discharge under this section b/c that way, they can take priority over other creditors whose debts have been discharged.  If there is global denial of discharge, then a creditor will be in the exact position they were b/4 b/r with all the other creditors, and will be less likely to get paid.  Examples of debts that won't be discharged: 
(i) (a)(2)(A)—can't discharge debt for extension, renewal or refinancing of credit if it was obtained by false pretenses, a false representation, or actual fraud, other than a statement respecting the debtor's or insider's financial condition.  (Ex—might not be able to discharge credit card debt b/c the issuer is entitled to rely on the fact that debtor will pay when they make the charge.  The burden is on the debtor to show that they intended to pay when the charge was made.)  

(ii) (a)(2)(B)—can't discharge debt for extension, renewal or refinancing of credit if it was obtained by use of a writing that is materially false, respecting the debtor's or an insider's financial condition, on which the creditor reasonably relied and that the debtor caused to be made w/ intent to deceive.  

(iii) (a)(5)—can't discharge debt to spouse, former spouse, or child of the debtor in the nature of alimony to, maintenance for, or support of such spouse or child.  This doesn't apply if the debt has been assigned.  Lump sum payments, and payments that go on to death instead of remarriage don't look like alimony.  Payments that coincide w/ kid's ages will look like child support.  

(iv) (a)(15)—can't discharge debt that is for child support/alimony even if it doesn't qualify under (a)(5), unless (A) making such payments would require the debtor to be unable to pay child support/alimony or (B) discharging such debt would result in a benefit to the debtor that outweighs the detrimental consequences to a spouse/child.  

(v) (c)(1)—if the creditor wants to prevent discharge under (a)(2), (4), (6) or (15), they have to raise the objection or lose it.  Otherwise, nondischargeability is automatic.  

(vi) Note:  Certain Taxes which are non-dischargeable under (a)(1), and spousal maintenance payments which are non-dischargeable under (a)(5) also take priority under 507.  

e. 524(a)—discharge injunction—enjoins the collection of any debt based on the fact that debt has been discharged.  
6. Post b/r actions-

a. §722—Redemption:  If debtor has prop subject to an SI, he can hold onto that prop if (1) the prop is exempt or has been abandoned by the trustee and (2) the full amount of the allowed secured claim is paid.  Again, the amount of the allowed secured claim is the amount of the debt or the value of the collateral, whichever is less—so that is what has to be paid to redeem.  Some cases have allowed installment redemption, while others have not.

b. §524(c)—Reaffirmation: 
(i) What it is:  Through negotiation, the unsecured or secured debt is reaffirmed under new terms that may include new interest, atty's fees, etc.  Since this debt is new, if you don't pay, you can be sued.  This is a completely voluntary transaction—either party can say no.  

(ii) How it works:  Need to negotiate a written agreement that is filed w/ the court b/4 discharge.  It has to have a conspicuous notice stating that the agreement can be rescinded b/4 discharge or w/in 60 days after submitted to court—whichever is later.  Needs to say that the agreement isn't required by law and it has to be accompanied by affidavit of atty saying it is not against the debtor's interest or it must be approved by court if debtor not represented.  (Debtors may quit b/4 this is done so they get out of having to write affidavit).   

(iii) Since this has to be done b/4 discharge, most creditor approach a debtor about it at the 341 meeting.   

c. §521(2)—Retention (whether this is allowed varies by district).  Under this section, debtors have to say what they will do w/ property that is subject to an SI.  The sections lists options.  Some circuits say this list is exclusive.  Others say that a 4th option, not listed, is to keep the prop and continue paying on the loan as you have in the past, assuming that you are not in arrears.   

E. Ch. 13—Reorganization.  Idea is to keep assets, reduce debt and pay out over time. 

1. §109(e)—Ch. 13 Eligibility.  To be eligible, debtor (or debtor and spouse, except a stockbroker or commodity broker) has to meet following requirements:  
a. must have regular income (courts tend to be liberal in construing this).  

b. must have non-contingent, liquidated, unsecured debts of less than 290,525.   

c. must have non-contingent, liquidated, secured debts of less than 871,550.  

d. Note:  Non-contingent and liquidate include tort debt that is being appealed.  
e. Note:  May be able to argue that a guarantee is contingent debt and so shouldn't be included in either above equations, unless the person for which guaranty made has defaulted.  
f. Note on guaranteeing loan secured by prop:  If guaranteeing loan secured by prop worth less than debt, then may bifurcate claim to fit under limits.  Ex—900k loan secured by 700k prop.  That is 700k secured loan and 200k unsecured.  May be arg that guarantee is not secured debt at all—but, could argue that the underlying debt is secured, and guarantor is subrogated to rights of the creditor.  
g. Note:  Way to work around this if you have too much unsecured debt—may give an unsecured party a security interest in something to bring unsecured debts down to level where it becomes possible to file.
h. Note:  If party has too much secured debt to file, may try to sell it first.  
i. Note:  If debtor is ½ owner of prop subject to security interest, need to look at deed to figure out if entire amount should be allocated to him to determine eligibility.  
2. Creation of b/r estate (see above)
3. Automatic stay and possibilities for lifting stay for certain creditors (see above)    

4. Claims (see above--§502 and 506).  
5. Ch. 13 Plan.  

a. §1322—contents of plan. 
(i) (a) What plan must contain.  

(1) Debtor will submit income to the plan to the extent necessary.  (Some courts say this is more than making it available to trustee.  Some may want a wage order under 1325(c).  Whether or not there are wage orders tends to make the biggest difference in whether or not a plan is approved).  

(2) Provide for full payment of §507 claims in deferred cash payments, unless the holder of such a claim agrees to different treatment.  (This include payment of tax debts—see below).  

(3) If the plan classifies claims—all w/in the same class must be treated the same.  

(ii) (b)—a plan may contain following:  
(1) provisions that classify claims.  

(2) Modification of rights of holder of secured claims, other than a claim secured by an SI in the debtors principal residence.  May also modify rights of holders of unsecured claims.  

(3) May provide for cure or waiving of default.  

(4) Provide for payments an any unsecured claim to be made concurrently w/ payments on any secured claim or any other unsecured claim.  

(5) Provide for curing of default and maintenance of payments while the case is pending on any unsecured claim or secured claim on which the last payment is due after the date on which the final payment under the plan is due.  

(6) Provide for payment of any 1305 claim.  

(7) Provide for assignment, assumption or rejection of an executory K under §365

(8) Provide for payment of part or all of debt w/ prop of estate or debtor.  

(9) Include Any other provision consistent w/ title.  

(iii) (c)—When lien is secured by personal residence, have until house sold in foreclosure to cure default under (b)(3)—cure or waive default or (5)—pick up payments and cure default over reasonable time.  
(iv) (d)—plan can't go more than 3 years, unless court approves up to 5.  

b. §1325—confirmation of plan.  Additional things that you need for plan to get approved.  
(i) (a)(3)—Good faith

(ii) (a)(4)—Best interest test:  Unsecured creditors have to at least get the value of  what they would get in Ch. 7.  So, figure out what they all would get under ch. 7, and must pay in addition to that so they receive present value dollars.  
(iii) (a)(5)—Secured Creditors—plan must do one of 3 things:  
(1) (A)—secured party approves. 

(2) (B)—Cramdown rate:  the secured party retains the lien, and the value to be given as of the effective date of the plan is not less than the amount of the claim.  (Amount of the claim is value of collateral or amount of debt, whichever is less.  Debtor must then pay this amount over time plus interest to account for the time value of money.  The interest rate is based on the market rate of interest at the time.  Note that for an over-secured party, they will get post-pet interest in establishing claim as of effective date—debtor then has to pay present value of this amount.  For under-secured party, debtor only has to pay present value of secured portion—the rest is an unsecured claim.)  

(3) (C)—the debtor can just hand over the property to the creditor.  

(iv) (b)—In addition to best interest test, plan needs to provide that unsecured creditor will be paid in full or that all the debtor disposable income is pledge to plan.  Disposable income is defined under (b)(2).  

(1) Expenses:  basically anything left after reasonable expenses.  What is included in expenses is left up to judge—may include braces, private school or piano lessons, but there are cases against this.  Under (b)(2)(A)—expenses can include charitable contributions up to 15% of the gross income of the debtor.  

(2) Income: schedules will include income from previous years.  If last years debtor worked overtime, and she doesn't want to any more, judge may or may not allow that.  Could include something that says if debtor works overtime, money has to be turned over.  

(3) Cushion:  Most judges will want to see plan w/ some sort of cushion for emergencies.  

(v) (c)—court can order an entity from which the debtor receives income to pay all or part of that income to the trustee.  

c. Payments may be made outside of plan as technical matter.  Ex. TIB typically gets 10% of all payments made.  If mortgage payment is extremely high, this could mean that too much money will be going to the TIB, and so they will act like payment is made outside of plan.   
6. Tax Debts and other priority claims:  

a. Payment in full required under ch. 13.  Certain tax debts are priority claims under 507(a)(8), and so have to be paid in full under a ch. 13 plan under 1322(a)(2).  
b. Tax lien:  If IRS is fully secured, full payment over time must reflect present value of debt as of the effective date of the plan under 1325(a)(5).  

c. IRS claim based on tax fraud doesn't have priority under 507(a) and so doesn't have to be paid in full under 1322(a).  

d. Any tax claim for that doesn't have priority under 507 will be treated as a general unsecured claim.  
e. Ch. 13 stops the running of post-pet interest on this debt.  Under ch. 7, this debt is non-dischargeable, so you just keep paying it according to the IRS's terms.  Under Ch. 13, the plan needs to make payment in full, but just have to pay in full based on what debt is at the time.  

f. Ch. 13 payments are involuntary, so IRS gets to allocate them to whatever debts it wants to.  Ex.  taxpayer has dischargeable and non-dischargeable tax debt.  IRS can allocate payments to non-dischargeable debt first,  and leave dischareable debts still to be paid.  

7. §1328—Discharge:  Debts that won't be paid under plan are discharged, w/ a short list of exceptions.  

8. Consumer credit counseling:  Studies show that this makes virtually no difference in the success of a plan.  
F. Ch. 13 v. Ch. 7

1. Debtor w/ mostly unsecured debt, low disposable income and a mortgage in arrears—Ch. 7 better if bank willing to work it out through reaffirmation.  This is especially true if most prop exempt.  That way, unsecured debt is discharged, they can keep home and keep disposable income.  
2. Ch. 7 is not attractive if most of debtors prop is non-exempt.

3. Neither ch. Provides good incentive to file for debtor w/ most prop subject to SI.  

G. Ch. 20—Debtor files Ch. 7 followed by Ch. 13.  

1. File in this order:  Discharge unsecured debt under Ch. 7 so that you don't have to devote disposable income to it under ch. 13.  In Ch. 13, all you will be left w/ is non-dischargeable debt and you can stop the running of interest on such debt.  

2. Can't be in bad faith—court usually requires very egregious acts for something to be considered bad faith.   
H. Ch. 12 for family farmers:  basically Ch. 13, w/ some variations. It raises the debt limits, it allow modification of mortgage on family home and changes the requirements for adequate protection on the family farm.  §101(18) defines family farmer.  Farmer is a defined term under (20).  

V. §303  Involuntary Bankruptcy:  

A. 303(a)—Who case can be brought against.  An involuntary case may be commenced under Ch. 7 or 11, and only against a person (defined term), except a farmer, family farmer, or a corp that is not a money, business or commercial corp, that may be a debtor under the chapter under which such case is commenced.  

1. 101(41)—Definition of person—includes individual, partnership and corporation.  

2. 101(9)—Definition of Corporation—include unincorporated individual.  

3. Note:  Can't file against corp that is not for money/business—this could include non-profit orgs and election campaigns.  

4. Note—remember that if you can't file involuntary b/r, there may still be a state law remedy available.  These include:  

a. prejudgment remedies—like freezing of assets

b. appointment of a receiver—sort of like a trustee put in place to ensure that funds aren't dissipated.  (this remedy usually tends to be regulatory).  

c. Judgment.  

B. 303(b)—Who can bring a case:  
1. Can be filed by three or more entities, each w/ a claim that is not subject to a bona fide dispute, if such claims aggregate to at least 11,625 of unsecured claims.  

2. If there are fewer than 12 such claimants, excluding any employee or insider of such person and any transferee of a transfer that is voidable under section 544, 545, 547 – 549, or 724(a), then one may file if he has at least 11,625 of unsecured claims.  

3. If the debtor is a partnership...

4. A foreign rep of the estate in a foreign proceeding concerning the debtor may file.  

5. 303(c)—A creditor holding an unsecured non-contingent claim who did not file, may join in the pet w/ the same effect as if he were a petitioning creditor.  

6. Note:  Partially secured parties not likely to file here unless they are grossly under-secured—better just to go after debtor through Art. 9.  

C. Bond and Penalty for bad claim.  (Acts as disincentive to file involuntary claims).  

1. 303(e) After notice and a hearing, and for cause, the court may require the petitioners under this section to file a bond to indemnify the debtor for such amounts as the court may later allow under subsection (i) of this section.  

2. 303(i):  if the court dismisses the pet, the court can grant judgment (1) against the petitioner and in favor of the debtor for (A) costs or (B) reasonable atty's fees or (2) against any petitioner that filed the pet in bad faith for (A) any damages proximately caused by such filing or (B) punitive damages.  

3. Free rider problem—those creditors who don't file claim won't have to pay the bond and don't have to take on the risk that they will have to pay costs under 303(i), but they will still get paid in b/r.  

D. 303(f)—Debtor may continue to operate, and may use, acquire or dispose of property unless told otherwise by the court and until an order for relief is entered.  

E. 303(g)—Court may appoint trustee to take possession of goods and operate business in order to preserve property.  Debtor may be able to regain possession b/4 order for relief by posting bond.  If there is an order for relief, debtor has to turn over prop to trustee that is valued at what it was worth when it was originally regained.  

F. 303(h)—When Relief Ordered.  If not controverted, then court will order relief against debtor.  If debtor contests, then court will order relief only if (1) the debtor is generally not paying such debtor's debts as such debts become due unless such debts are subject to a bona fide dispute; or (2) w/in 120 days before the date of filing of the pet, a custodian, other trustee, receiver, or agent appointed or authorized to take charge of less than substantially all of the property of the debtor for the purpose of enforcing a lien against such property, was appointed or took possession.  

G. 303(j)—Dismissal.  Only after notice and a hearing may a court dismiss a pet under this section (1) on the motion of a petitioner; (2) on consent of all pet's and debtor; or (3) for want of prosecution.  

H. §706—Conversion.  If petitioners file involuntary ch. 7 case, debtor may convert it into a ch. 13 or Ch. 11 case.  

VI. Ch. 11 Reorganization.  This is mainly used for reorg of business, but may be used by some individuals.  Some of above information is applicable here and so may be repeated.  
A. §362 Automatic Stay—comes into play under as w/ any b/r case. (See p. 8)  

1. (a)  What the stay applies to

2. (b)  What the stay does not apply to 

3. (c) When the stay is over

4. (d) When the stay may be lifted.  

a. (1) failure to provide adequate protection.  (if the property involved doesn't depreciate, you don't need adequate protection.  Also, won't win here if there is a big equity cushion.)  

b. (2) Stay can be lifted if debtor has no equity in prop and such prop is not necessary for an effective reorg.  This eval will look at if prop is necessary for effective reorg and if reogr is even possible—if not, may be good candidate for conversion to liquidation.  Under 362(g)—creditor has burden of proving debtor's lack of equity.  

B. §361—Adequate protection.  (see p. 9). Usually done in first day orders.  

1. Ex.  ASC of 160k.  Property depreciating at 10%/year.  So, in one year, will be worth 144k.  The debtor will need to pay 16k cash payment or series of periodic payment over the next year to provide adequate protection under 361(a).  Could also give a lien on prop for this amount under 361(2).  

2. Determining amount of necessary protection.  
a. Amount of allowed secured claim:  The allowed secured claim is what needs to be protected, so it is necessary to figure out what that is b/4 determining the appropriate amount of protection that needs to be provided.

b. Value of the collateral.  Value of the collateral may be difficult to determine—fmv v. liquidation value?  

c. How much it will depreciate in value over time, and what it can be sold for later.  Need to figure out how the product depreciates.  If product is highly specialized and may be difficult to sell later, especially if there is a buyer lined up now that might not be there later, the debtor may need to provide additional protection.  

3. Tax depreciation v. Actual depreciation.  If property is depreciating by 10%/year, but the debtor depreciates it at 20%/year for tax purposes, the creditor may try to argue that protection for 20% depreciation needs to be provided.  Debtor would argue that there is an artificiality to the tax process, so 10% is fine.  This latter arg makes more sense since you need to make sure creditor gets full value and nothing more—if they get prop at end of year, plus 20% depreciation from debtor and then sell prop that has only depreciated 10%, they have been overpaid.  

4. Adequate protection payments may or may not go to pay down principal.  Debtors will usually agree on this in advance

a. Facts:  Debtor has agreement for 12 mi loan w/ interest only payments of 1.2 mil/year.  At time of filing, collateral worth 12.2 mil.  Adequate protection payments—1 mil/month.  Default on 11th payment, and collateral now worth 11.4 mil.  

b. Debtor arg:  Creditor hasn't lost anything b/c even though collateral decreased to 11.4 mil, they have received 1 mil in the meantime and that has gone to principal.  May also say that at least a portion went to principal as soon as the collateral depreciated in value to the point that the debtor was under-secured.  At that point, the creditor isn't entitled to post-pet interest. One circuit court case that is out there agrees w/ this position.   

c. Creditor arg:  payments were going to interest per the original agreement.  So, they are worse off b/c they went form being fully secured to under-secured by 600k.  

5. Foregoing adequate protection for post-pet, and post-confirmation interest.  Creditor may prefer to say that he is fully secured so that he can get post-pet interest under 506(b) and post-confirmation interest through present value payments under 1129(b)(2)(A)(i)(II).  Adequate protection litigation that fixes the value isn't necessarily binding, but you could have problems going before the same judge and indicating a higher value of same prop for plan confirmation.  

C. §363  Use Sale or lease of property

1. 363(c)(1)—TIB or DIP can continue to run the business in the ordinary course.  

2. 363(c)(2)—Can't use, sell or lease cash collateral, unless each entity w/ an interest in such collateral consents, or if the court approves.  
a. §363(a) defines cash collateral.  Basically, if cash comes from selling inventory and the inventory is subject to a valid SI, then the cash be subject to an SI.  Also, may just have an SI in cash or cash equivalents.  
b. If you want to use such prop, you have to go to court—not every time though.  Just need to provide adequate protection for such pro under 363(e).  According to Earth Lite, it isn't good enough to just have an equity cushion for adequate protection—you need something more.  
3. Set-off—Important to figure out if creditor holds cash that is subject to setoff b/c the amount held will be treated as a secured claim.  Thus, it will be cash collateral under 363(a), and debtor will have to go to court b/4 using it.  
a. 506(a)—An allowed claim of a creditor...that is subject to setoff under §553 of this title, is a secured claim...  So, if creditor has right to set-off, then that amount will be treated as a secured claim.  

b. §553—B/r won't affect a state law right to set-off, unless the debt owed to the debtor falls under one of the listed categories.  These include:  

(i) 553(a)(1)—the claim is disallowed.  

(ii) 553(a)(2)—such claim was transferred by an entity other than the debtor, to such creditor (A) after commencement of the case or (B) (i) after 90 days before the filing of the pet or (ii) while the debtor was insolvent.  

(iii) 553(a)(3)—the debt owed to the debtor was incurred by such creditor (A) after 90 days before the date of the filing of the pet; (B) while the debtor was insolvent; and (C) for the purpose of obtaining a right of setoff against the debtor.  (Note that if part of money in an account was deposited for purpose of obtaining right of set-off then only that part cannot be set-off and will not be treated as a secured claim/cash collateral).  

(iv) 553(c)—presumption of insolvency for 90 days before b/r.  

D. §1104—Appointment of a trustee.  If creditors don't think that the DIP is doing a good job, they may request that a trustee be appointed.  

1. 1104(a)—court may appoint trustee on request of a party any time after commencement of case and before confirmation of the plan.  Appointment made for cause—examples of cause given under (a)(1), if it is in the best interest of the creditors of the estate.  (Typically, court is reluctant to do this, and will only do so if there is clear and convincing evidence for need.)  

2. 1104(b)—election of trustee if appointment desired by court.  
3. 1104(c)—appointment of an examiner.  If a trustee is not appointed, then on request of interested party and after notice and a hearing, the court shall appoint an examiner to conduct an investigation of the DIP's conduct if (1) such an appointment is in the interest of creditors or (2) the debt is over 5 mil.  (This is more common and could be a step on the way to the appointment of a trustee b/c the examiner may find misconduct.)  

4. Turnaround management—professionals who turn companies around.  Not appealing to current management who will be thrown out.  

E. Post-pet financing.  Important for debtors w/ a cash-flow problem.  
1. 364(a)—unsecured debt may be obtained in the ordinary course.  Such debt is treated as admin expense and given priority under 503(b)(1).  
2. 364(b)—unsecured debt may be incurred not in ordinary course if court approves.  

3. 364(c)—can obtain credit through other means if above two don't work.  In luring creditors into giving additional credit, can offer one of the following incentives:  
a. (1)—give priority over all claims, including admin claims.  

b. (2)—offer SI in prop of estate that is not otherwise subject to lien or 

c. (3)—give creditor a junior lien on prop that is already subject to a lien.  

4. 364(d)—can obtain credit by giving senior or equal lien on prop that is already subject to a lien if (A) the trustee is unable to obtain other credit and (B) there is adequate protection of the interest of the holder of the lien on the property of the estate on which such senior or equal lien is proposed to be granted.  Trustee has burden of proving adequate protection.  

5. 364(e)—reversal of authorization of credit doesn't affect validity of debt incurred if credit extended in good faith, unless the incurring of such debt was stayed during appeal.  

6. Priority of claims when post-pet financing involved.  
a. 726(b)—If a claim has been converted to Ch. 7 form Ch. 11 or 13, then trustee will take priority over all other claims.  

b. 364(c)(1)—if debtor secures new debt by giving priority over all other claims, that creditor will have priority over all other claims.  (this may be difficult to get b/c other parties may object to it.)  

c. 507(b)—If a fully secured party was granted adequate protection, and still ends up w/ a claim allowable under 507(a) (iow, owed more after collateral sold and adequate protection taken into account), that will be treated as a de facto extension of credit, and will take priority over every other claim.  

d. 364(a) and (b):  Creditor who gives post-pet unsecured credit has priority under 503(b)(1).

F. Preferences

1. 544—Strong arm clause.  

2. §547—Preferences.  TIB or DIP may avoid transfers of debtor so that prop is brought into estate.  
a. (b) What transfers may be avoided.  If all requirements on list are met, then the transfer can be voided as a preference.  
(i) The transfer to be avoided can be money, property, security interest, etc.  
(ii) Transfers can include things that are involuntary—like a judgment lien or a recording in the real estate records.  
(iii) To be avoidable, the transfer needs to have been made in 90 days b/4 b/r, unless to insider—then look back between 90 days and full year.  A party may be classified as an insider if transfer made to company he is director of and he is also director of the debtor.  §101(31)—defines insider.  
(iv) One factor requires determining if debtor is better off than they would have been if in Ch. 7—so compare real world and hypothetical world. Need to look at what creditor would have gotten on b/r day—if no collateral on b/r day, but fully secured at time of transfer—too bad.  The transfer will be avoidable.
(v) If transfer was an SI, creditor will be better off if the transfer made him a secured party when he would have otherwise been unsecured.  
(vi) Note that if a creditor goes from being over-secured by a little, to over-secured by a lot, that is not an avoidable transfer b/c they wouldn't be any better off under Ch. 7 liquidation.
(vii) If creditor is fully secured, property is destroyed and insurance proceeds are received, the creditor remains fully secured b/c they have an interest in the insurance proceeds—thus, any transfer to them wold not be avoidable as a preference b/c they are not made better off.
(viii) Under (g), the trustee has the burden of proving the avoidability of the transfer. 
(ix) One of the elements requires that the transfer be made while the debtor is insolvent—this is presumed under (f).  The presumption is rebuttable.  
(x) One of the elements requires that the transfer be for antecedent debt—note that a transfer of an SI may be for antecedent debt if it is deemed to have taken place after attachment b/c of (e)(2).  
b. (c) Transfers that cannot be avoided as preferences.  Creditor asserting an exception has burden of proof.  
(i) (1)—Substantially Contemporaneous Exchange.  Parties need to intend that this be a contemporaneous exchange and it must be substantially contemporaneous.  (Most jurisdictions say that if parties clearly understood that payment would come later—even just the next day, that is not intent to have contemporaneous exchange.  Leg history shows that such intent is in transaction where payment with check and check bounces so you come and give cash).  
(ii) (2)—Ordinary course payments.  Debt needs to be incurred in ordinary course, payment needs to be in ordinary course and terms of payment need to be ordinary business terms.  Following factors to consider:  
(1) If debtor is behind on bill and only paying b/c being threatened w/ discontinuance of service, that doesn't look like ordinary course.  

(2) If debtor has to use a large amount of income to catch up on a bill in one month, that might not be in ordinary course.  

(3) May look industry wide or just at the company to see if something is in the ordinary course.  

(4) Regular loan payment looks like it is in ordinary course.  

(5) Payment to an insider might take it out of ordinary course status.  

(iii) (3)—purchase money/enabling loan.  Won't avoid as a preference when creditor has PMSI that is perfected on or before 20 days after the debtor receives possession of the prop.  
(iv) (4)—new value

(v) (5)—floating lien.  For transfers made in relation to a floating lien (ie, transfer of SI in after acquired prop), take amount that creditor is under-secured on b/r day and subtract amount that creditor was under-secured 90 days before b/r or 1 year b/4 b/r if made to an insider or on the date on which new value was first given under the SA creating the SI if that is later than first two dates.  If you get a positive amount, that will be avoidable as a preference b/c that is the amount that the creditor was able to improve his position.  Note that if you are fully secured on relevant look-back day, you can never be better off on b/r day.  
(vi) (6)—statutory lien
(vii) (7)—bona fide alimony/child support payment
(viii) (8)—if debtor has mainly consumer debts, and value of transfer is less than $600.  
c. (e) When SI is perfected and when transfer is deemed to have occurred.  

(i) (e)(2)—a transfer is made (A) at the time it attaches if it is perfected at or w/in 10 days of attachment—except as provided in (c)(3)(B) if it is an enabling loan, (B) at the time of perfection if it is perfected more than 10 days after attachment or (C) immediately before the filing of the pet, if the transfer is not perfected at the later of (i) the commencement of the case or (ii) 10 days after attachment.  (This could have effect on whether transfer of SI is for antecedent debt.  Note that the important date is when there was attachment—different than (c)(3)(B) which is concerned w/ when the debtor received possession.)  
(ii) (e)(3)—A transfer is not made until the debtor has acquired right in the property.  (So, if creditor has lien on all current and after-acquired property (or accounts receivable), the transfer of the SI in the after acquired prop is not made until the debtor gets it.  If this is w/in the 90 days before b/r and it makes the creditor better off than they would have been (ie, under to over-secured), then it will be avoided if all other requirements met.)  

3. Earmarking Doctrine.  There is no preferential payment if an old creditor is just replaced w/ a new one.  Ex.  Owe Creditor A 50k and get loan from Creditor B to pay creditor A.  
a. Debtor needs to not have control over any of the debt.  For this to work, need to clearly indicate in loan documents that money will go directly to A—never under dominion and control of the debtor and so never his property.  If the debtor simply tells the bank to pay—that looks like he had control, and the doctrine won't apply.  
b. If new creditor gets SI, when old creditor had none, trustee will try to avoid that SI as an indirect preference.  In above example, say that B got a 20k SI and A had no SI.  The 20k SI won't look like a transfer for antecedent debt b/c it was only given when 50k provided by B.  Trustee will argue that it was for the benefit of A, and thus transferred on account of antecedent debt—so should be avoided as indirect preference making B unsecured.  At that point, B may try to sue A to get money back since this is not what he bargained for.  
4. Indirect Benefit—if debtor pays off a fully secured senior creditor, then the junior creditor will be elevated to secured status and thus receives an indirect benefit.  That could be avoided as a preference under 547(b). 

5. Transfers may also be avoided as pref under UFTA.  (See above).  

6. §545 avoidance of statutory liens:  essentially invalidate two kinds of liens:  

a. If the state statute requires some perfection procedure (like filing in land records), and it has not been done, then it is like any unperfected security interest and it can be avoided  

b. A b/r only lien—a lien under state law that is only triggered by b/r or insolvency can be avoided.

7. §550—liability of transferee's for avoided transfers.  

G. Fraudulent Conveyances in b/r. 

1. §548 allows the trustee to avoid fraudulent transfers or obligations incurred that occurred 1 year b/4 filing, either voluntarily or involuntarily. For the TIB to bring an action to avoid a fraudulent conveyance, you need to have an unsecured who could avoid such a claim.
a. §548(a)(1)(A)—Actual intent to defraud:  Can avoid a transfer that was made w/ actual intent to defraud the creditor.  
b. §548(a)(1)(B)—less than REV:  Can avoid a transfer if debtor received less than REV when (i)(I) balance sheet insolvent, or (II)when engaged in business where what is left is unreasonably small, or (III)when it was going to incur debts that would be beyond ability to pay.
(i) Note:  If debtor hasn't received item he paid for yet, this is clearly less than REV.  

(ii) Note:  Can't show that debtor received less than REV when transferring an SI in prop worth much more than the debt that is secured.  If the collateral has to be sold, the only amount that will be taken by the debtor is the amount of the debt. At some point though, the hostage value created in the creditor by virtue of the SI, may exceed the value received by the debtor.

c. Avoiding obligations incurred:  

(i) Ex.  Debtor buys 5 bil equip w/ 1 bil down and 4 bil obligation.  Turns out that equipment was for inflated price and is now worth 1 bil.  Could try to avoid the 4 bil obligation incurred as less than REV.  
(ii) §550 fails to indicate the liability of transferee of avoided obligation.  Drafters may have thought that you could just avoid obligation and that was enough.  

2. §544(b):  Avoiding transfers under State Law UFTA. TIB steps into shoes of unsecured creditor in this cases.  In order for trustee to use this power, need to find an unsecured creditor in this case that could have brought such a case—can't just bring action on behalf of hypothetical unsecured creditor as you could under 544(a) strong arm clause.  (Note that this option may be more attractive b/c you may be able to look back for a longer period of time—model UFTA has a 4 year SOL).  

3. Determining REV— 

a. does it depend on what parties knew at the time?   In example under G(5)(a), some would argue that this was REV at the time and that is all that counts.  If selling party knew that price would drop, then others would argue that this is less than REV.  Depends on the court.

b. BFP v. Resolution Trust Corp—REV should be conclusively deemed to have been given at any judicial foreclosure sale that was (1) noncollusive and (2) properly conducted under state law.  In many cases, the biggest thing to insure compliance w/ state law procedures is making sure that parties got notice of the sale.  (Note that the bigger the dif between value of prop and what is gotten at sale, the more the procedure will be scrutinized.)

H. §550—Liability of Transferees of Avoided transfers:  

1. (a) If trustee has avoided a transfer under 544, 545, 547, 548, 549, 553(b) or 724(a) the trustee can recover for the benefit of the estate the property or the value of the property from the initial transferee, any or immediate transferee of the initial transferee

2. (b)  The trustee may not recover from a (non-initial) transferee that takes for value, in good faith and w/out knowledge of the voidability of the transfer.  
I. Liquidating trusts:  Takes care of litigation that may involve getting more money for the debtor.  
1. Trust may sell the cause of action to a third party, and give proceeds of sale to estate.  

2. Trust may allow all or some parties to agree to take the benefit of these cases as they become available.  

J. Executory Contracts

1. §365(a)—except as otherwise provided, w/ court approval, the trustee may assume or reject any executory K.  

2. 365(a)—trustee may only assume or reject a K if it is executory.  
a. Basic requirement—need to have obligations on both side.  If one party will only be obligated if the other acts, that may not be executory.  

b. countrymen test:  A K under which the obligation of both the b/r and the counterparty are so far unperformed that the failure of either to complete performance would constitute a material breach excusing performance of the other.  

c. If only obligations going forward are negative, this probably won't be enough.  Ex.  Agree not to do advertising for another company.  Could go back to party and agree to positive obligations so that K looks executory  and can then be rejected in b/r.  But, this looks unethical and could be thrown out as bad faith.  

d. Some courts say that owing money is not enough of obligation—they are in minority.  

e. A guarantee may or may not be an executory K.  

3. 365(d)(2)—Trustee can accept or reject a K at any time before the confirmation of a plan, but the court may specify a time period in which decision has to be made upon request of any party to the K.  (This may be to a debtor's advantage who is waiting for a key market indicator to determine whether or not it will be profitable to assume the K—unless the court forces a decision on the request of a party to the K, but that isn't likely.)  

4. 365(d)(3)—during time prior to assumption or rejection, trustee must perform all duties of debtor if K is a lease of non-residential property.  
5. Rejecting a K—party has claim for breach of K.    
a. 502(g)  A claim arising from the rejection of a K pursuant to §365 shall be allowed under subsection (a), (b) or (c) or disallowed under (d) or (e), the same as if such claim had arisen b/4 the date of filing of the pet.

b. 365(g): rejection constitutes a breach of K immediately b/4 filing the pet.  So, litigate for breach.  Debtor may owe nothing if there is a defense in K law—so damages will be based on appropriate amount under state K law.  

c. 502(c)(2)—there shall be allowed for purposes of allowance under this section any right to payment arising from a right to an equitable remedy for breach of performance.

d. Ex.  Trustee rejects K where other party was to buy 100k barrels of oil for $15/barrel.  Oil now selling for $25/barrel.  Cost of cover is $10/barrel or 1 mil.  This is the amount of the unsecured claim.  If unsecured creditors are only getting 30 cents on the dollar, this creditor will only get 300k.  Note that the estate ends up being 700k better off.  If under Ch. 7, that means that there is more to go around to all the unsecured creditors.  In Ch. 11, the company gets the benefit going forward, and presumably the UC's will end up w/ more this way.  
6. 365(n)—Rejecting K where debtor is licensor of right to IP

a. 101(35)—Defines what counts as IP.  Note that Trademarks are absent from the list.  

b. 365(n)(1)(A)—licensee can treat license as being terminated by the rejection if that is ok under its own terms, or other law.  

c. 365(n)(1)(B)—the licensee can elect to retain its rights under a license agreement to IP as such rights existed right b/4 the case commenced—excluding rights of specific performance.  These rights will go on for duration of K, and may be extended as of right under non-b/r law.  

d. 365(n)(2)--If the licensee retains, the trustee respects that and the licensee continues to pay royalties.  The licensee also waives its right to set off and any claim allowable under section 503(b) of this title arising from performance of such K.

7. 365(b)—Assuming K in default.  

a. (1) If there has been default, the trustee can't assume unless it (A) cures or provides adequate assurance that it will cure the default, (B) compensate or provide adequate assurance that the trustee will compensate, for any pecuniary loss resulting from the debtor's default and (C) provide adequate assurance of future performance under the K.  
b. (2)—This section doesn't apply if default is due to (A) insolvency or financial condition of the debtor, (B) filing b/r, (C) appointment of taking possession by trustee b/4 commencement of a case or (D) the satisfaction of any penalty rate or provision relating to a default arising from any failure by the debtor to perform nonmonetary obligations under the K (ex—failure to meet schedule is failure to perform non-monetary obligation.  So, if you breach that obligation, you can assume w/out meeting requirements of (1)).  
c. (3)—to provide adequate assurance for lease of prop in a shopping center the DIP must show A) the source of the rent and other consideration (like insurance payment), (B) that any percentage rent due under such lease will not decline substantially, (C) that the leases assumed will be subject to the same terms of the old lease and that (D) assumption won't upset the tenant mix in the center.  (Note:  if lessor wants adequate assurance of source of other consideration, and other consideration is insurance, debtor might pre-pay or have LL be a co-payee on insurance).  
8. Dealing w/ K's that say they can't be assumed:  

a. 541(c)—debtor prop become prop of estate under 541(a).  An interest of the debtor become prop of the estate, notwithstanding a provision in an agreement or non-b/r law (A) that restricts or conditions transfer of such interest by the debtor or (B) that is conditioned on the insolvency or financial condition of the debtor or on the filing of b/r.  

b. 365(e)—can't terminate or modify rights under a K after commencement of b/r case solely based of provision that terminates or modifies leased base on (A) insolvency or financial condition of debtor at any time prior to closing of the case or (B) filing for b/r or (C) appointment of trustee or taking possession of prop by custodian b/4 commencement of case.  (Note this doesn't apply if K can't be assumed under applicable law, or if it is a K to make a loan or extend credit to the debtor.  Cherry picking may also come up in this context.)  

9. 365(c)—The following K's can't be assumed:    

a. (1)(A)&(B)—If applicable law excuses the party from accepting performance from someone other than the debtor, and the party doesn't consent to assumption or assignment.  (Local law may states that you can't assume a K that can't be assigned.  Ex.  A K for personal services can't always be assigned, so under this provision, it can't be assumed.  Note that it could still be rejected).  

b. (2)—if such a K is to make a loan, or extend credit... (ex. mobilization payment in a construction K)  

c. (3)—such lease is for non-residential prop, and it has been terminated prior to the order for relief.  (any K that has terminated b/4 b/r can't be assumed according to Westbrook).  

d. (4)—deals w/ lessees of aircraft terminals.  

e. Cherry Picking—If one clause in a K makes it impossible to assume (ie, contains clause to make loan to debtor), then you can't assume the rest of the K and just omit that clause.  Under Riodizio—can't cherry pick—have to assume or reject the whole thing.  Some might argue that if it is not an integral part of the K, it can be separated off, and the rest of the K can continue.  

10. Breaching an assumed K—measure of damages based on post-b/r claim.  Admin claim under 503(b) and given priority under 507(a)(1).  (What is source on this?)  

11. 365(f)—Assigning a K
a. (1)—Provisions in K regarding assignment.  Notwithstanding a provision that prohibits or restricts assignment under a lease, the trustee can assign the K.  There is an exception involving air carriers.  Note that restriction of assignability might just be a clause requiring the debtor to turn over some profits of the assignment if he wants to assign—case in book threw such a clause out.  
b. (2)—the trustee can assign a K only if (A) the trustee assumes the K in accordance w/ this provision and (B) adequate of future performance by the assignee of such K or lease is provided, whether or not there has been a default.  

c. (3)—can assign a K notwithstanding provision in K that terminates K upon assignment.    
d. 365(c)—lists K's that can't be assigned.  

12. Issues may arise if court thinks that you are filing for b/r solely for purpose of rejecting a K—looks like bad faith.  
a. Ch. 7—
(i) 707(a), courts can dismiss after notice and a hearing for causes.  Some say that filing in bad faith is cause, and some allow creditors to bring a claim stating as such. 

(ii) 707(b) can dismiss if debts are primarily consumer debts and relief would be a substantial abuse of provisions of the chapter. this can't be done on request of a party in interest, and there is a presumption that there is not abuse, so the burden of proof may be hard to get over.  Things to be considered are same as listed below.  

b. Ch. 11—Under 1112(b), the court can dismiss for cause on request of a party in interest.  Case law states that cause can be bad faith.  

c. In re TLC:  court will examine factors involved in filing to see if filing made in bad faith.  In this case, creditor claimed that TLC filed just to get out of K.  Court found in favor of debtors.  Factors to consider include:  

(i) Whether the debtor is financially distressed (this doesn't necessarily mean insolvency).  

(ii) Whether the debtor is solvent.  

(iii) Whether the debtor has disguised their financial position.  

(iv) Whether the debtor has changed their lifestyle post-pet 

(v) Whether the debtor entered into b/r just to get out of the K.  

K. Tax issues in Ch. 11.  

1. COD—cancellation of indebtedness income.  If debt is cancelled, the amount will b treated like the debtor received income. Remember that for consumers under new regs, creditor can report you to IRS, and they can still collect debt.  Recent b/r case says that such a creditor won't be heard in b/r court as a creditor still trying to collect.  (is this taxable income?)

2. NOLs—whenever a business loses money, it can carry the debt back for up to three years to reduce taxes or get a refund, or it can carry the loss forward for up to 15 years to reduce income in future years.  (So, may have tax credits for estate?)  

VII. Chapter 11 Plan: Generally speaking, in order to have a plan confirmed, you need to satisfy the requirements of 1129(a), unless you can fit into an exception under 1129(b).  

A. General info needed in either 1129(a) or (b).  

1. 1122-Classification of claims or interests.  

a. Except as provided in subsection (b), a plan may place a claim or an interest in a particular class only if such claim or interest is substantially similar to other claims or interests of such claims.  

b. A plan may designate a sep class of claims consisting only of every unsecured claim that is less than or reduced to an amount that the court approves as reasonable and necessary for admin convenience.  

c. Possible ways to classify creditors:  

(i) By legal rights: secured, unsecured, under-secured, priority, general, impaired, unimpaired, debt that was due immediately or over time.  Won't see secured and unsecured in the same class.

(ii) By dollar amounts

(iii) By the type of creditor you are and what relationship you will have w/ co going forward—that will have an effect on your interests.  Ex.  Lender v. Supplier.  As a supplier you may want fast cash and then you will go away.  As a lender, you may be willing to take less now, so you can it all later.  

2. 1124—Impairment of claims of interest.  A claim in impaired unless, the plan 
a. (1) leaves unaltered the legal, equitable, and contractual rights to which such claim or interest entitled the holder of such claim or interest or 

b. (2) notwithstanding any contractual provisions, or applicable law that entitled the holder of such a claim or interest to demand or receive accelerated payments of such claim or interest after the occurrence of default—(A)—(D).  

3. 1125—Post pet disclosure and solicitation.  

a. (b) Requirement of disclosure:  An acceptance or rejection of a plan may not be solicited after the commencement of the case under this title from a holder of a claim or interest w/ respect to such claim or interest, unless, at the time of or b/4 such solicitation, there is transmitted to such holder the plan or summary of the plan, and a written disclosure statement approved, after notice and a hearing, by the court as containing adequate information.  The court may approve a disclosure statement w/out a valuation of the debtor or an appraisal of the debtor's assets.  
b. 1125(a)(1)— adequate information in a disclosure statement 

(i) need to give info sufficient to allow reasonable investor to make an informed decisions.  

(ii) Disclosure just needs to be whatever is reasonably practicable considering the nature and history of the debtor.  This means that there may be less of a disclosure requirement for small businesses as compared to what should be disclosed for big public held corporations.  

c. Example of possible inadequate disclosure

(i) failure to disclose possible preference case against one of the creditors.  Some will say they still made informed decision b/c they were satisfied w/ what they were getting.  Others will say that wouldn't have voted for the plan b/c it should have included more money to UC's since the pot could get bigger if the pref case is won.
(ii) Debtor may misstate a fact—like say that he has more backorders than he actually has in order to make prospect look better.  Note that isn't a lie about projections b/c you know how many backorders you have.  
d. 1125(e)—Safe harbor rule—No person connected w/ the solicitation of plan acceptances and rejection is liable for a violation of the securities laws, so long as that person acts in good faith and in compliance w/ Title 11.  Extremely hard to win on claim that disclosure fails to comply w/ SEC unless you show things like intentional misrep.  

e. Possible remedies for failing to give adequate disclosure:  

(i) §1144—Revocation of an order of confirmation.   These are very difficult to get.  Have to show that the order was gotten by fraud.  (Possible fraud—misstating backlog of orders—that is fraud on court who has to determine feasibility as well as on creditors.)
(ii) Estoppel:  A party who made a misrep or failed to state something in a disclosure statement may now be estopped from asserting it.  (Ex.  Debtor might be estopped from pursuing pref action against creditor b/c he failed to disclose it.)
(iii) Res Judicata:  A party who made a misrep or failed to state something in a disclosure statement may not be able to reopen issues that should have been addressed b/4 confirmation.  
4. "Equitable mootness":  It is difficult to appeal confirmation of a plan.  If you don't get a stay (which is tough to get), the plan will move forward and by the time the appeal comes, it is too late.  B/r has policy of speed and efficiency.  

B. 1129(a)—the court shall confirm a plan if all of the following requirements are met:  
1. 1129(a)(7), Best Interest Test: need to show that unsecured creditors will get as least under Ch. 11 what they would get under Ch. 7.  

a. If only asset is encumbered, then UC's get nothing, so if plan gives them something, then the best interest test is passed.  

b. In determining best interest, always look to see if there are any avoidable preferences that would put unsecureds in a better position by adding to the estate.  Ex.  UCs w/ 1.25 mil in debts would get nothing under Ch. 7 and are getting 50 cents on the dollar in Ch. 11—so best interest test is passed.  But, if there is a 750k avoidable preference, that means that in Ch. 7, UC's would get 60 cents on the dollar.  Given that, the best interest test is failed.  Note that no one actually has to do the avoiding—dealing w/ what would happen hypothetically.  

c. This test must be done for each creditor.  They must either approve or if they don't approve, they have to at least be getting the best interest.  

d. Most arg that best interest test is based on how much you will get under the plan, not including collateral effects like tax issues.  Ex.  Creditor might argue that he wants liquidation b/c that will allow him to deduct for loss now, instead of deducting loss over time w/ Ch. 11.  Better to deduct now than later, so best interest test not met.  But, if we don't consider collateral effects like this, then this argument fails.  

e. Present value requirement: liquidation now, will give you more value than the same amount paid over time through the plan. So, you have to get present value through the plan on amount that you would get in liquidation in order to solve this test—this is indicated under the statute in §1129(a)(7)(A)(ii).  This doesn't mean that creditor gets PV on whole claim—only on amount he would get in liquidation.  May get this w/ a flat amount plus interest, or a flat amount that takes the interest into account.  The rate is supposed to be the market rate.  

2. 1129(a)(11)—Feasibility:  will only approve a plan that will work.  

a. If reason that caused financial downturn is still present, need to figure out if it can be overcome.  Ex.  If b/r caused by a drop in demand for products, need to show that demand will return or that there will be sufficient cost savings to overcome the drop.  Also, note that in this situation, debtor needs to show that if demand rises again, they will have sufficient capital to meet demand.  

b. Tension in making this arg if you are an unsecured creditor:  If the plan won't work, then you are kicked to ch. 7.  This won't necessarily get you more money and may very well get you less.  

3. 1129(a)(8)—Each class of creditors, except for those that are unimpaired has to accept the plan.  
a. 1124 lists what does not count as an impaired claim.  So, if you are listed here, you don't have to approve of the plan.  Note that you are not impaired if receiving accelerated payments and the plan decelerates you.  (see wording of statute above.)  

b. 1126(c):  a claim has been accepted by a class if 2/3 of the creditors in amount and more than ½ in number have accepted the plan, excluding an entity designated under 1126(e).  

c. 1126(e):  Bad faith acceptance/rejection excluded.  On request of a party in interest, and after notice and a hearing, the court may designate any entity whose acceptance or rejection of such plan was not in good faith, or was not solicited or procured in good faith or in accordance w/ the provisions of this title.  

(i) Example—if creditor offers personal guarantee for certain debts in order to gain an acceptance, and this is done in an underhanded way, the amounts of votes that were "bought" will be taken out when determining acceptance or rejection.  

(ii) Note that offering extra incentive to get votes to approve plan won't always be considered bad faith—every creditor is entitled to get what he can.  

d. 1122—Classification of claims or interests.  (see above) If certain members of a class have gotten an extra incentive, could argue that this takes them out of the class. The arg against this is that the guaranty is outside of the plan, so don't worry about it—just need to make sure that everyone w/in a class is treated the same under the plan.

4. 1129(10)—At least one impaired class has accepted the plan.  if a class of claims is impaired under the plan, at least one class of claims that is impaired needs to have accepted the plan, determined w/out including any acceptance of the plan by an insider. 

C. 1129(b)—a plan will be approved, notwithstanding failure to get acceptance from all impaired creditors under 1129(a)(8), if requirements under this section are met.  
1. 1129(b)(1)—still need to meet all other requirements of (a), besides (a)(8).  
a. 1128(a)(10)—At least one impaired class needs to have accepted the plan.  (See above).  Need to be careful of gerrymandering.  Note that, b/c of this provision, there may be some incentive to create a class that is impaired and will likely approve the plan.  Court may not let you do this.  

2. 1129(b)(1):  Plan cannot discriminate unfairly, must be fair and equitable w/ respect to each class of claims that is impaired that has not accepted the plan.  
3. 1129(b)(2)—Absolute priority rule—UC's and equity holders:  if a class votes against a plan, it must be paid in full or the plan must provide that any parties junior to them will get nothing.  

a. 1129(b)(2)(B):  UC's who have as a class rejected the plan cannot be crammed down unless all of the equity owners are getting nothing under the plan.  

b. 1129(b)(2)(C):  preferred stockholders must receive the full value of their preferred position or they cannot be crammed down unless the common stockholders get nothing.  

c. Possible new value exception:  equity holders may be able to keep their stake in the company if new value has been given.  There are arguments both ways about whether or not that should be allowed. 

(i) old equity needs to show that they paid top dollar.  Under 203North Lasalle, if there is no opp for others to give new value, there is no way to tell if top dollar was gotten.  So, he should have more than one bidder.  

(ii) NBRC revision:  if the debtor moves to cram down a plan that provided for the sale of an interest in the business to old equity then exclusivity should be terminated so that any party in interest could propose a competing plan.  

4. Secured Parties in cram down:  
a. 1111(b)—claims of interest:  A non-recourse debt becomes a recourse debt in Ch. 11. 

(i) Background:  A non-recourse debt means that as a matter of K law, it will look solely to its security for payment—can't go after any other assets.  Classically, it is a device used in real estate financing.  Congress turns the debt into recourse d ebt b/c of a concern over abusing lien stripping—iow, they were afraid that debtor would buy prop and get non-recourse financing.  Then market would plummet, so collateral would be worth very little.  Since non-recourse debt, could declare b/r and strip down value of debt to value of prop.  Congress wanted to prevent his from happening.  

(ii) 1111(b)(1)(B):  A secured party may elect to have its entire claim treated as a secured claim.  

b. 1129(b)(2)(A):  Liens are retained by secured parties, and the amount they receive in cram down has to pass 2 tests:  

(i) debtor has to pay an amount totaling at least the allowed amount and 

(ii) debtor has to pay value, as of effective date of at least the value of such holder's interest in the estate's interest in such property (value of the collateral).

c. Example:  100k debt and 75k collateral.  If no 1111b election—debtor will have 75k secured claim and 25k unsecured claim.  W/ an 1111b election, the debtor has a 100k secured claim.  Eval plans to see if they will work:  

(i) pay 100k over 5 years:  

(1) Test 1:  passed.  Debtor pays amount that is at least the allowed amount—100k.  

(2) Test 2:  passed.  Debtor pays an amount in plan that is value of collateral (75k) plus interest over 5 years.  (Presumably 75k + interest over 5 years is less than or equal to 100k).  

(ii) pay 100k over 10 years.  

(1) Test 1 passed:  same as above.  

(2) Test 2—failed:  creditor doesn't at least receive 75k plus interest over 10 years.  

(iii) 75k plus interest over 1 year.  

(1) Test 1 failed—not getting 100k—amount of allowed claim.  

(2) Test 2 passed

VIII. Ethical issues:  being counsel for the debtor:  

A. B/r code requires that counsel 
1. only serve w/ court approval (327(a)), 

2. that counsel's fee be approved by the court (328(a), 329(b), 330(a)), 

3. that only disinterested persons may serve as counsel (327(a)) and 

4. that rep and fee agreements be disclosed to court and creditors (329(a)).  

B. Don't make less than a full disclosure to court—they won't put up w/ that.  May not only disallow appointment to case, they can also take you off when you've already been appointed and deny fees.  So, if there is some conflict, let them know.  

C. Possible conflicts that could prevent a firm from representing a client in b/r:  

1. Atty that is also a creditor.  Ex.  client owes atty 300k in fees.  Under 327(a), Debtor can only employ attys that do not hold or rep an interest adverse to the estate.  A creditor is someone who holds an interest that is adverse to the estate.  

a. could try to get paid b/4 you file so that you are no longer a creditor, but this could be avoided as a pref.  In any case, it needs to be in the disclosure statement.  

b. Could try to get an SI or cash retainer to secure payment of bills—this could also be avoided as a pref.  (Note that if the only concern is payment going forward, may be able to do this—won't be avoided as a pref b/c not on account of antecedent debt.)  

c. Could write of the debt or sell the claim so that you are no longer a creditor.  

2. Atty reps the company that is going b/r and its owner. If you rep the individual in his own capacity, there is almost a presumption that you rep for benefit of equity instead of benefit of the corp—that is problem.  It is possible to get a waiver to fix this, but the court may want a waiver from the DIP, owner and all the creditors.  If you have to get out b/c of this conflict, do it early or judge may prevent you from representing either one.  

3. 327(c)—the fact that you have represented a creditor of this debtor doesn't by itself disqualify you—only disqualify if there is an actual conflict of interest.

D. Priv when dealing w/ a b/r client:  
1. Communication w/ employees of debtor:  
a. Tell them that you are the atty for the company and not for them, so what they tell you is only covered by priv, to the extent that the company wants to assert it.  IOW, they don't have power to assert priv over their own statements.  

b. Even though disclosure that you are not their atty may have chilling effect on investigation of employees, still want atty to do it b/c want company to have opp to assert priv over info if they need to.  

2. Once client enters into b/r, power to assert priv sits w/ TIB or DIP.  So, priv may be waived, even though current management would rather not.  

a. 542(e):  Subject to priv, the court may order any atty or other person w/ recorded info relating to debtor's financial affairs to turn over or disclose that info.  (Looks like you can keep info out b/c of priv—but not necessarily if TIB person w/ ability to waive) 
b. courts are split about whether TIB can waive priv of an individual.
IX. Jurisdiction

A. Background:  
1. 1978—both houses of Congress find that litigation and disputes should be consolidated in b/r court.  

2. Northern Pipeline:  S. Ct. finds that broad jurisdiction for b/r judges is ok, but you can't give it all to article I judges.  This case involve a lawsuit against someone who had no claim in b/r, but the trustee went after him on a K claim and brought that claim in b/r court.  S. Ct. says no way—such a case needs to be before an article III judge.  

3. Granfinanciera:  Defendants may deserve a jury trial.  

4. B/r judged are appointed for 14 years and are appointed by court of appeals in each circuit—so Art. I judges.  

B. Basic framework:  

1. Is case in fed or state court—1334.  (Remember that it may also automatically be in district court just b/c it already has federal jurisdiction.)  
a. is it related to b/r?  1334(b).  

b. is it subject to abstention—mandatory or permissive?  1334(c)

2. if it belongs in fed court, does it go to the article III judge or the Article I b/r judge?  157

3. Despite given framework, have the parties consented to b/r jurisdiction.  

C. 28 USC §1334—b/r cases and proceedings—fed court jurisdiction.  

1. (a)  fed district court given exclusive jurisdiction over the b/r case.   

2. (b)  fed courts have jurisdiction over any matter related to b/r.  Examples of related matters include:  Claim against supplier for defective goods sold where damages are due to the debtor.  

4. (c)  abstention

a. (1)  permissive—district court can abstain from hearing a b/r related case.  

b. (2)  mandatory:  upon timely motion of a party, district court has to abstain from hearing a b/r related case if...

(i) it involves a state law claim or State law cause of action, related to a case under title 11 but not arising under title 11 or arising in a case under title 11

(ii) it could not have been commenced in a fed court absent jurisdiction under this section (so can't have diversity jurisdiction).  

(iii) it can timely be adjudicated in a state forum of appropriate jurisdiction.  (Note that if b/r judge can get it done in 6 months, and state will take 18 months, that might not be considered timely).  

(iv) Note:  Supplemental jurisdiction.  If you have a claim that involves a state law cause of action that can be removed b/c of mandatory abstention, but it is related to a case in federal court, the federal court may keep it w/ the other case b/c of supplemental jurisdiction if there is a common nucleus of operative facts.  Ex.  State law claim for breach of employment K due to sexual harassment might be in fed court w/ a Title VII claim.  

D. 28 USC §157 Procedures:  If you are in fed court, who gets it?  The b/r judge or the district judge?  

1. (a)  district court may refer all b/r cases to the b/r court.  

2. (b)  b/r judges may hear and determine all cases under title 11 and all core proceedings arising under Title 11, or arising in a case under title 11, and may enter appropriate orders and judgments which are reviewed on a "clearly erroneous" basis.  

3. (b)(2) lists things that count as core proceedings—not an exclusive list

a. (B) allowance or disallowance of claims against the estate or exemptions from property of the estate, and estimation of claims or interest for the purpose of confirming a plan under chapter 11, 12 or 13 of title 11 but not the liquidation or estimation of contingent or unliquidated personal injury tort or wrongful death claims against the estate for purposes of distrib in a case under title 11.  Note that under 157(b)(4). claims like the one described in the preceding underline sentence are not subject to mandatory abstention under 1334(c)(2).  

b. (C) counterclaims against the estate against persons filing claims against the estate.  

c. (O) proceedings affecting the liquidation of the assets of the estate or the adjustment of the debtor-creditor or the equity security holder relationship, except personal injury or wrongful death claims.  

4. (b)(5)  Personal injury and wrongful death claims that estate has against another party are non-core claims that shall be tried in the district court.  Assuming no diversity jurisdiction, this will be subject to mandatory abstention under 1334(c)(2).  

5. (c)  b/r judge can hear matters that aren't core proceedings but that are otherwise related to the b/r case.  If hearing non-core matters, the judge only makes recommendations to the district judge and any objections to findings are reviewed de novo—so they hear it as a master.  The district court judge could hear the whole case again if they wanted, but this never happens.   Under (c)(2), if all parties agree, then the b/r judge can hear the case and review on a clearly erroneous basis.  

6. (d) The district judge can pull a case out of b/r court at any time.  

7. (d) Mandatory w/drawal from b/r court:  The district court shall, on timely motion of a party, so w/draw a proceeding if the court determines that resolution of the proceeding requires consideration of both title 11 and other laws of the US regulating org or activities affecting interstate commerce.  

a. District courts still try to limit mandatory w/drawal by saying they will only do it if there is a material issue of law involving fed law on interstate commerce.  For example, if it is a cut and dried anti-trust action and just an action on the fact, they might not w/draw.  

b. Examples of things that could be w/drawn under this section:  

(i) anti-trust action.  

(ii) Title VII claims—ex. Sexual harassment case.  

(iii) Truth in lending act claim.  

c. Tactical issue:  If this provision will cause debtor to have to go to district court on a matter, they may just drop it so they can stay in b/r court for everything.  

8. (e)  if the right to a jury trial applies in a proceeding that may be heard under this section by a b/r judge, the b/r judge may conduct the jury trial if specially designated to exercise such jurisdiction by the district court and w/ the express consent of all the parties.  

E. §158  Appeals:  

1. (a)  District courts are the courts of appeal for b/r courts.  

2. (b) certain districts may have b/r appellate panels—will only go there if the parties agree.

3. In either above cases, after appealing to district court or BAP, you go to the courts of appeal.  

F. 28 USC §1408:  Venue provisions: 
1. Company can file where its principal assets are, where its principal place of business is, or where it is incorporated under 1408.  So, many file in DE.

2. If venue is proper for any of the companies in a corp group, you can have one file in a jurisdiction, and then all the other companies can follow suit.

G. International Jurisdiction:  

1. Treco:  

a. Facts:  2nd circuit reverses decision of district court which required BNY to turn over prop of the debtor, even though they had an SI in the prop.  So, BNY didn't have to turn over prop.  

b. Possible Interpretations of decision:  

(i) don't cooperate if any US creditor would be worse off in a foreign b/r than it would be in a US proceeding

(ii) Only cooperate w/ foreign proceedings for unsecured creditors.  

(iii) Narrow interp based on facts of this case:  In the Bahamas, where the case took place, secured claims are behind admin claims.  So far, 80% of the proceeds were already gone to pay admin claims.  The court probably made the decision based on the fear that the SP would get nothing.  

2. §101(23)—def of foreign proceeding.  Proceeding—whether judicial or admin and whether or no under b/r law, in a foreign country in which the debtor's domicile, residence, principal place of business or principal assets were located at the commencement of such proceeding, for the purpose of liquidating an estate, adjusting debts by composition, extension of discharge, or affecting a reorganization.  

3. §304—Cases ancillary to foreign proceedings:  
a. (a)  Filing ancillary proceeding, which is a proceeding brought in the US w/ the purpose of helping a similar action in another country's court.  It is not a full b/r proceeding.  

b. In order to file an ancillary proceeding, have to show that debtor is foreign—so debtor's domicile, residence, principal place of business or principal assets are located outside US.  

c. (b)  judge can grant relief/comply w/ a foreign proceeding.  This includes granting a stay to prevent US creditors from collecting debts under 304(b)(1).  

d. (c)  If a judge gives deference to a foreign proceeding, such a decision must be consistent w/ the following:  (Note that creditor who does not wish for foreign proceeding to get deference may challenge complaining that one of these is not met.)  

(i) there needs to be just treatment of all holders of claims against or interests in such estate; 

(ii) need protection of claim holders in the US against prejudice and inconvenience in the processing of claims in such foreign proceedings.  

(iii) Need prevention of preferential or fraudulent dispositions of property of such estate; 

(iv) Need distrib of proceeds of such estate substantially in accordance w/ the order prescribed by this title

(v) Need comity

(vi) If appropriate, need the provision of an opportunity for a fresh start for the individual that such foreign proceeding concerns.  

4. §1334(e):  The district court in which a case under Title 11 is commenced or pending shall have exclusive jurisdiction over all property, wherever located, of the debtor as of the commencement of such case.  So, if you have a debtor filing for b/r here and he has property all over the world, the district court has jurisdiction over all of it.   

5. Subjecting self to personal jurisdiction.  If you do enough business in a foreign state or have enough assets there, you may subject yourself to personal jurisdiction.  In such a case, an automatic stay, and any other applicable b/r laws may apply to you even though an ancillary proceeding has not been filed to indicate this.  This is the case in the US and Canada.  

6. Ex.  Attempt to violate Canadian automatic stay and seize goods.  If a party wants the goods, he should

a. try to show that automatic stay shouldn't be allowed if an ancillary proceeding is filed under 304(a).  Can do this by showing it wouldn't be consistent w/ US b/r ideals under 304(c).  

b. Get judgment, attachment, and Seize prop b/4 ancillary proceeding is filed—assuming not subject to personal jurisdiction in foreign country.  Then say you are secured creditor, and under Treco, US courts may automatically refuse to cooperate w/ foreign courts.  (Still, Canada may just avoid this as a post-pet pref transfer (like US 549) and US court may agree to let them do that in a 304 proceeding.  Also, if a full b/r is filed in US, this can be avoided as a preference under 547.)    

7. 303(b)(4) and 303(h)(2)—foreign rep of estate in foreign proceeding can file involuntary b/r w/out worrying about 3 creditor rule.  

X. Bankruptcy Theory:  There is not a generally accepted theory for b/r.  Some say that system we have now should be done away w/ and replaced w/ contractualism—parties get what they K for.  
A. Args in favor of contractualism:  See handout.  

1. also, current system is no good—UC's don't get anything.  

2. The current system also has some contractualism—you can choose to be a UC or an SC.  

B. Args against contractualism:  

1. Contractualism doesn't take into account less sophisticated debtors who have a poor bargaining position.  May limit application to the big guys.  

2. Against Schwarz—ever creditor gets what they can as they go—doesn't make sense if creditors have conflicts of interest.  He thinks they do not.   

3. None of the theories on contractualism have been proven—supported by Lopucki.  

4. No human element to contractualism—doesn't consider the fact that things change.  

5. Tort liability?  Most agree that you need to do something special for them.

6. Externalities: Do costs of externalities (like job loss for exmployees of bankrupt) that may be more extensive in contractualism exceed the savings in contractualism?  Those who do not like K'ism say no.  

7. If you want Kism, you still need a system of enforceability if you want it to work.  
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