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I. INTRODUCTION

(1) RESTRICTIONS ON TESTAMENTARY POWER
general rules

 there are virtually no restrictions on testamentary power, so testator can leave property subject to any restrictions allowed if giving an inter vivos gift

 no constitutional right to succession by will or intestacy, so states may limit disposition of property within its jurisdiction

> issue is the extent to which we should allow "dead hand control"

 restraints should be allowed, b/c T can disinherit B if he wishes, so should be able to condition gift  no RIGHT to inheritance

VALID RESTRAINTS

 T's intent determines whether restraint is valid

1. changing name

UNLESS the dominant purpose is to separate B from his family (restriction to force B to change name from adopted family to natural father would be VOID)

2. particular education/personal habits

3. partial restraint on marriage

inducing B to marry or refrain from marrying w/i religion is OK, unless restraint is an unreasonable limit on B's opportunity to marry at all. [Rest. 6.2]

Shapira:  "To my son Daniel if he is married to a Jewish girl within seven years of my death.  If he is not so married, then to Israel"  Daniel sought to set aside this provision on two grounds: 

(1) constitutionality  Daniel argues that if ct enforces will, is state action restricting his freedom to marry, which is protected under 14th A.

 ct says no, are only enforcing T's restriction on the inheritance, not enjoining Daniel's marriage to a non-Jew

Johanson thinks this really is state action b/c a will is just a piece of paper until the judge gives it effect  admitting a will to probate sure looks like state action!  See Shelly v. Kraemer (restrictive covenant preventing blacks from living in neighborhood; enforcing it would be state action)

(2) public policy  Daniel argues that restraint is vs public policy as in Maddox, where niece takes as long as she married w/i religion, restricting her to 5 men, was VOID.  D also argues under Fineman, which held that a will conditioned upon divorce is not supported by public policy of OH

 ct says no b/c T's INTENT wasn't negative; he wanted to preserve Jewish faith & blood

Exception:  If B refuses to comply w/marriage restraint b/c of strongly held religious beliefs, Restatement says restraint is invalid

INVALID RESTRAINTS

 basically, cannot restrain any relationship that is favored by society

1. total restraint on first marriage

2. a restraint which unreasonably limits B's opportunity to marry at all

Maddox: Niece gets $ as long as she marries w/i religion, restricting her to 5 men in community  void b/c this partial restraint acts as total restraint

3. a gift for as long as a person remains single, then to someone else is invalid, b/c discourages marriage

4. restraints on  remarriage

VALID, if intent is to support a single W who might no longer need it if she remarries, but not if encouraging singleness

5. encouraging divorce

INVALID unless T's dominant motive is to provide support in case of divorce.  If T has a legitimate motive to provide for W while single and in need of support, restriction is VALID   Fineman
6. restraint against having children

void as against public policy

7. other restraints on the family unit

generally void as against public policy (i.e., condition that B not talk to X member of the family)

8. free choice of religious practice

INVALID UNLESS only a partial restraint on marriage and not explicitly on religious practice as in Shapira  (devise to grandkids provided they remained faithful Catholics held INVALID as against public policy  Drace)

Effect of an Invalid Restraint

 B takes as if the restraint were not there

(2) PROFESSIONAL RESPONSIBILITY IN WILL DRAFTING AND ESTATE PLANNING
DRAFTERS DUTY TO THIRD PARTIES

PRIVITY OF K  NOT A DEFENSE

Modern Trend:  attys duty of care extends to the intended B's under the will, so they can sue for neg.  Privity of K is NOT required to have c/a  atty may be able to get indemnity from unintended distributees by analogy to law of trusts

Ogle v. Fuiten: will provided that nephews take if W & H die in common disaster, but they died within 15 days of each other   passes through intestacy, despite intent that nephews take if W & H not alive  nephews had c/a for negligence b/c atty had a duty to provide a will that reflected T's intent

> ct rejects privity of K defense the atty was trying to use against the nephew

attorneys argument

 says that if testator wanted to benefit the nephews, would have said so

counter > this last point is circular b/c attorney expresses the testators intent  also, it would be weird indeed that testator would intend one thing if they died together and another if they died a few days apart

the lawyer never asked what testator would want to happen if died within 30 days of independent causes, and thus created the opening for a contingency

argument is that don't need privity of K to sue b/c if required, the only possible plaintiff would be dead!

statute of limitations begins running at T's death, since atty has continuing duty to fulfill T's intent until that time

Berry v. Dodson (1986, supp. 1-3) affirms result  no privity between B and atty

PRIVITY OF K  YES, A DEFENSE

Texas Rule:  privity of K is a defense to the action by remaindermen against atty

CONTINUING DUTY OF DRAFTER TO UPDATE WILL

General Rule: 

 if atty has actual knowledge before drafting the will of an imminent change in family circumstances that will affect distribution under the will, she has a duty to draft the will to reflect the change

Heyer v. Flaig (Cal. 1969):  T told atty that she was about to marry, and that she wanted all to go to her kids  CA had an omitted spouse statute atty didnt consider, and T's new husband ended up with a share of her estate

 ct found kids had c/a against atty for negligence for amt they would have gotten had the will been properly prepared

the negligence occurred in original drafting

while it is true that an atty may become aware of changed circumstances, it is too much of a burden to impose a duty to inquire or a duty to recognize that knowledge concerning changed circumstances may affect will where that knowledge is gained outside of the initial relationship

Social Setting Hypo:  atty hears of client's plans to marry at a social gathering and later receives a wedding invitation  two chances to advise client and failed to act

no negligence in original drafting

solution:  advise client at time of drafting that changed circumstances may affect will; send out occasional reminders to update will

if there's an ongoing attorney/client relationship and atty has reason to know of change in T's circumstances, this approach may not satisfy Heyer
DUTY TO CLIENT

note that there can be conflicting interests among H & W that come to one atty to prepare will

Ex:  W may want to leave to son, but is H's step-son, and he may want to exclude

this does not preclude representation of both

can rep both unless/until conflict so great that can't rep one w/o detriment to the other

should advise clients from the beginning, and let them know that you will keep no secrets  get their consent to the arrangement in writing  anything one tells the atty, if it impacts the other, the atty may disclose it to the other party

DUTY TO PROPERLY ADMINISTER AN ESTATE

Lewis: 1st yr atty hired by prisoner to get parole and handle admin of W's estate  atty (w/no previous experience in probate matters) was appointed administrator, gave self $20K fee, gave client $14K (both w/o ct approval), failed to inventory estate or file tax returns, borrowed from estate, mingled funds, and didn't consult an atty w/experience

> ct found negligently and improperly conducted the admin of estate

 but, ct only suspended for 30 days w/probation; was violation of R's of Professional Conduct to engage in this behavior w/o requisite knowledge

(3) THE ESTATE PLANNING PROBLEM OF HOWARD AND WENDY BROWN
TRANSFERS TO MINORS

GUARDIANSHIP

 no such thing as independent administration in a guardianship  must have detailed court supervision

two functions of guardianship:

1. guardian of the person   care and custody of child only, no authority to manage property  designated by will or picked by ct among nearest relatives

doesn't have to be a resident under TPC  681  must still appoint a resident agent for service of process

2. guardian of the property  may be the same person as the guardian of the person  designated by will/picked by ct among nearest relatives

very limited powers w/o ct permission

can't change investments and can only use income for support, not principal

typically name the same person for both functions, and generally is construed to be this way, but should make it clear in the will > guardian of persons and estates of my minor children
 of all the ways to manage properties of a minor or incapacitated person, guardianship is the worst way  expensive and constrained by number of court appearances, etc.

CUSTODIANSHIP

must be appointed by will or inter vivos instrument via the Uniform Transfers to Minors Act

 can spend income and principal for child's support w/o ct supervision

TRUSTEESHIP

must be created by will or inter vivos instrument

 while guardianship terminates at age 18, trust can keep assets out of reach for longer

TEXAS RULES ON GUARDIANSHIP

TPC  676  Guardians of Minors

if both parents live together, both are guardians; if do not, ct appoints one to be the guardian, considering kid's best interests

ct appointed guardian  nearest ascendant in direct line (if 1+, one that best serves interests of kid); if no ascendant, nearest kin; if none, then "qualified person"

parent may designate by will

TPC  680  Selection of Guardian by Minor

a 14 year old may pick her own guardian if ct approves choice either upon initial ct designation; or upon removal, death, resignation of any other guardian

TPC  681   Person Ineligible to be Guardian

a non-resident guardian of the estate may not be appointed unless they file the name of a resident agent w/ct who can accept service of process

TPC  690   Only One Person Appointed Guardian

only one person can be appointed as guardian of the person or estate, but one person may serve as both, or can be separate for each position

PROPERTY RULES AND CONCEPTS

NON-PROBATE ASSETS

not subject to a will or intestacy statutes

these assets pass immediately

can comprise a huge proportion of estate

1. survivorship estates

JTWROS  any right of survivorship thwarts testacy

2. contract  property that contractually names beneficiary

 life insurance

 employee benefits

cannot change beneficiary through will, but must be done through issuing co.

3. property held in trust

4. property subject to power of appointment

II.  DO THE BROWNS REALLY NEED WILLS? > INTESTATCY AS AN ALTERNATIVE TO A WILL

(1) UPC STATE  INTESTACY DISTRIBUTIONS IN THE BROWN ESTATE
EXEMPT PROPERTY:  Family Protection Devices

exempt from creditors claims

go to immediate family

are amounts outside of the estate that passes by will or intestacy

comes off the top of the estate  first thing that is considered

amt is the FMV, not replacement value

Interrelationship with probate code

TPC  271

exempt property of the estate is set aside for use and benefit of spouse, minor kids, and unmarried kids remaining w/family, after inventory and appraisal

note that they get "use," so title doesn't pass

TPC  272  To Whom Delivered

homestead:  always to surviving spouse; if none, to kids or their guardian, if minors

exempt property:

if surviving spouse and no kids, or if all Kids are the surviving spouse's: to the surviving spouse

if kids only:  to kids or guardian, if minors

if surviving spouse and kids who are decedent's but not surviving spouse's [i.e., surviving spouses step kids, but decedents kids]:  decedent's kids get their share, except of the homestead

TPC  278

if estate is solvent after final settlement, exempt property (except the homestead) is subject to distribution to heirs just like all property of the estate [if estate insolvent, then exempt property kept by spouse]

spouse gets use of the prop until the estate is determined to be solvent

[note that this is different than NY, where vests regardless of whether solvent]

Family Allowance

 ct may award a family allowance for maintenance and support of spouse and dependent kids which is exempt from creditors' claims while assets are tied up in probate > ends when estate is closed

 amt is fixed by ct to support surviving spouse and minor children for one year after death

 can be awarded regardless of whether decedent was testate or intestate, but provisions made for support in the will are taken into account

TPC  286  Family Allowance to Surviving Spouses and Minors

after inventory and appraisal, and upon petition, the ct shall fix a family allowance for the support of surviving spouse and minor kids of decedent

TPC  287  Amount of Family Allowance

ct shall award a "reasonable amount" to cover expenses for 1 year, based on circumstances existing and expected to exist; lump sum or installments [look at last years 1040]

not capped, as in some states

TPC  288  When Family Allowance Not Paid

no allowance for surviving spouse or minor kids if they have separate property sufficient for support

does not count spouse's community property, which could be substantial; same is true of non-probate assets  if there is a $1M life insurance policy, is still possible to get this, because this is not separate property

TPC  291  To Whom Family Allowance Paid

if surviving spouse and NO kids, or minor kids who are all surviving spouses:  to surviving spouse

if surviving spouse and minor kids, some of whom are not surviving spouses:  their share to guardians

if no surviving spouse: to guardians of minor kids

Forms of Exempt Property

 note that the spouse will rarely petition for either the personal property exemption or family allowance, because spouse normally gets everything (most spouses are not disinherited)

 will want to assert if:

1. will leaves 0 to wife

2. intestacy

3. insolvent estate

4. personal property

5. certain tangible personal property set aside for spouse and sometimes minor children, in intestate AND testate distribution, REGARDLESS OF ANY DISPOSITION IN T'S WILL

Texas Prop. Code  42.001:  personal property exempt from garnishment, attachment, execution or other seizure if:

for a family, the prop value does not exceed $60K
for a single adult, the prop value does not exceed $30K
current wages for personal services and professionally prescribed health aids are not subject to the aggregate limits, and are exempt regardless of their value

Texas Prop. Code  42.002 defines "personal property"  See supp. S-22

(2) COMMUNITY PROPERTY STATE  INTESTATE DISTRIBUTION IN THE BROWN ESTATE
GENERAL PRINCIPLES OF COMMON LAW STATES

ownership of property is determined by how title is taken
three possible forms of ownership in C/L states:

separate property

JTWROS

TIC

INTRODUCTION TO COMMUNITY PROPERTY

Community Property States:

La, Tex, NM[upc], Az, Cal, Ore., Wash., Idaho[upc], Nev[upc] + Wisconsin

1. COMMUNITY PROPERTY HAS A CONSTITUTIONAL BASE

2. SEPARATE PROPERTY

SP includes: 

(a) property owned before marriage

(b) property acquired during marriage by gift, devise, or descent

(c) recovery for personal injuries sustained during marriage (not including medical expenses or lost earning capacity)

(d) or under following circumstances:

 CP may be partitioned into SP

 by written agreement of both spouses

 tracing principle

 conflict of laws separate property

 quasi-community property for purposes of division on divorce

3. COMMUNITY PROPERTY

 defined negatively as all property that is not shown to be the separate property of one of the spouses

(a) income from separate property is community property

(b) the community presumption

CLASSIFICATION OF ASSETS AS SEPARATE OR COMMUNITY PROPERTY

1. INCEPTION OF TITLE RULE

 character of an asset is determined by the time it is acquired, and no subsequent action will alter its character

(a) installment purchases begun before marriage  separate property

(b) assets purchased during marriage  presumptively community property

(c) assets acquired on credit during marriage

 community credit presumption

 what does it take to rebut presumption of community credit?

(d) community funds used to enhance value of separate property  reimbursement claim

 discharge of encumbrance

 interest and taxes

 improvements  reimbursement based on enhanced value

 no reimbursement claim if expenditures merely maintain value

 burden of proof on party asserting reimbursement claim

 separate funds spent for living expenses  gift to community

(e) community reimbursement claim  amount to which other spouse is entitled

 death  spouse entitled to  of community reimbursement claim

 divorce  reimbursement claim subject to just and right equitable division

2. EFFECT OF HOW TITLE IS TAKEN

(a) common-law states  how title is taken determines ownership

(b) community property states  community presumption applies

(c) exception  title in spouses name as her sole and separate property
3. COMMINGLING OF SEPARATE AND COMMUNITY PROPERTY; TRACING

(a) commingled bank account  community out first presumption

(b) lowest intermediate balance principle

4. ATTEMPTS BY SPOUSES TO ALTER CHARACTER OF ASSETS

(a) spouses cannot convert separate property into community property by agreement

(b) related principle  gifts to the community are separate property

(c) spouses can convert community property into separate property

 partition must be based upon voluntary agreement of both spouses

 spouse can make gift of interest in community property to other spouse

5. COMMUNITY PROPERTY WITH RIGHT OF SURVIVORSHIP

(a) 1980 constitutional amendment expanded scope of permissible agreements

 spouses and persons about to marry can partition

 spouses can agree that the income from eachs separate property shall be that spouses separate property

 if one spouse makes a gift to the other spouse, the gift is presumed to include the income from the donated property [least important part of 1980 amendment]

 status of survivorship estates after 1980 amendment

(b) 1987 constitutional amendment  community property with right of survivorship

 joint tenancies as to real property  rarely encountered in Texas

SPECIAL CLASSIFICATION RULES

1. INCOME FROM SEPARATE PROPERTY IS COMMUNITY PROPERTY

(a) corporate distributions

 cash dividends  community property

 all other corporate distributions  separate property

(b) spouses may agree that income from separate property shall be separate property

(c) interspousal gifts  income presumed to be donee spouses separate property

2. LIFE INSURANCE POLICIES  INCEPTION OF TITLE RULE APPLIES

(a) first premium payment determines ownership

(b) policy acquired after marriage but while domiciled in common law state

3. CLOSELY-HELD BUSINESS INTERESTS

(a) stock in closely-held business is separate property if owned before marriage

(b) extent of reimbursement due community property estate

(c) business incorporated during marriage

CONSEQUENCES OF CLASSIFICATION AS SEPARATE OR COMMUNITY PROPERTY

1. DIVORCE

(a) just and right division of community property

(b) community property not divided in divorce proceeding

2. MANAGING THE ASSETS; CREDITORS CLAIMS

3. DEATH OF SPOUSE

(a) intestate succession

 separate real property

 separate personal property

 community property

(b) testamentary disposition

(c) federal estate taxation

LIFETIME GIFTS OF COMMUNITY PROPERTY

1. FRAUD ON THE SPOUSE

(a) relationship of donee to spouse

(b) amount of gift in relation to entire community estate

(c) whether spouse made whole out of remaining community assets

(d) spouses remedy for fraudulent gifts

2. ILLUSORY TRUSTS  LAND v. MARSHALL
3. TRANSFERS SUBJECT TO LIFETIME TRANSFER RULES

4. CURRENT PRACTICE  GET SPOUSES JOINDER OR CONSENT

RELEVANT TEXAS STATUTES

TPC  451: Spouses may agree that CP may become property of surviving spouse on death of other. (CPWROS)

compare TPC  46, which deals with joint tenancies  whole different set of R's

Const Amend left the question unanswered

TPC  452  Formalities

agreement must be in writing and signed by both spouses; and

should use one of following phrases (though if otherwise valid, lack will not invalidate it):

"with right of survivorship";

"will become property of the survivor";

"will vest in and belong to the surviving spouse"; or

"shall pass to the surviving spouse"

TPC  454:  

this is a non-probate transfer  dont have to meet requirements of a will

TPC  455:  

agreement can be revoked by either spouse in accord w/this section  as long as write to the other

TPC  456 Proof of Agreement:  

agreement creating CPWROS is effective w/o adjudication; however, need decree that agreement is effective and must go to ct for it

 avoid probate, but still have a ct proceeding if the title company insists upon proof of valid right of survivorship

TPC  458:  

if an order adjudging CPWROS is valid is obtained, it is sufficient authority to all persons owing money, having custody of prop, etc. to give to surviving spouse

contrast Joint Tenancy WROS  TPC  46
no legal obstacles, if in writing, but not done much b/c not part of TX legal tradition

if not in writing, D's interest passes by will or intestacy

this section is entirely separate from  451 ‑ it is only provision governing CPWROS

INTESTATE DISTRIBUTION:  SPOUSE'S SHARE

1. Colorado  common law state thats enacted the UPC

 old UPC until July 1, 1995  new UPC on or after July 1, 1995

old UPC:

intestate share of the surviving spouse:

(1) if there is no surviving issue or parent of decedent: spouse gets the entire intestate estate

(2) if no surviving issue but there are surviving parent(s): spouse gets $25K +  of the remainder

(3) if surviving issue, all of whom are kids he had with the surviving spouse: spouse gets $25K +  of the remainder

(4) if surviving issue, one or more of whom are not issue of the surviving spouse: spouse gets  of the intestate estate
new UPC  2-102:

intestate share of the surviving spouse:

(1) if no surviving issue or parent of decedent OR all decedents surviving kids are also the sole kids of the surviving spouse: spouse gets the entire intestate estate

(2) if no surviving issue but there are surviving parent(s): spouse gets $200K +  of the remainder

(3) if surviving issue, all decedents surviving kids are also the kids of the surviving spouse, but surviving spouse has other kids, too: spouse gets $150K +  of the remainder

(4) if surviving issue, one or more of whom are not issue of the surviving spouse: spouse gets $100K +  of the intestate estate
old UPC: if kids inherit property, probs in selling  the kids own part of the property, but cant sign anything b/c not of legal age  have to get mom appointed guardian, post fiduciary bond, go to court to petition, etc. [there isnt a will saying its in trust, or whatever]

 corrected in new one by  2-102(1)  all passes to spouse if no kids from other marriage

2. Texas  community property state

three schemes for intestate succession:

1. TPC  45 community property

2. TPC  38 separate property  personal property

3. TPC  38 separate property  real property

1. TPC  45 community property

TPC  45  Community Property

 surviving spouse retains  interest in community property, and gets the decedents  interest if:

no child or descendant of the deceased survives; or
all deceased's kids are kids of surviving spouse

 surviving spouse retains  interest in community estate, and the decedents  interest passes to the decedents children if:

decedent leaves descendants who are not descendants of the surviving spouse

 effectively, this means that the surviving spouse retains  of all community property no matter what, and gets  of the community estate if there are step kids 

2. TPC  38 separate property  personal property

TPC  38(b)  Intestate Leaving Husband or Wife

THIS IS ONLY NON-COMMUNITY PROPERTY

 if decedent leaves surviving children:

surviving spouse gets 1/3 of the decedents personal property [the personal estate]  the rest goes to decedent's kids

 if decedent leaves no surviving children:

surviving spouse gets all of the decedents personal estate

3. TPC  38 separate property  real property

TPC  38(b)  Intestate Leaving Husband or Wife

THIS IS ONLY NON-COMMUNITY PROPERTY

 if decedent leaves surviving children:

surviving spouse takes a life estate in 1/3 of all land, remainder to kids

 if decedent leaves no surviving children:

surviving spouse takes  of the real property

other  goes to surviving parents, siblings, or their descendants  if none, surviving spouse gets all real property

if Wendy dies first, Howard retains his  interest in the community estate, and Wendys  interest goes to the 3 kids, Michael, Stephanie, and Sarah

 Michael shows up with his girlfriend and Andy  hes got 1/6 of the community property, which includes the house  as a tenant in common, right to occupy (co-equal right to occupy)

> what does Howard do?

turn to the homestead laws . . . homestead right to occupy trumps tenancy-in-common rules

Hill v. Hill > house willed by father to his two kids, who are then the Fee Simple owners of the land  the widow uses the homestead rule to live there rent-free for life (or as long as use for personal residence [creditors look for abandonment])

Homestead Allowance

1. CONSTITUTIONAL DEFN OF HOMESTEAD

Tex Const Art 16  50-52 (EXTREMELY Liberal)

 decedent's surviving spouse and minor kids have right to occupy "homestead" for life, regardless of value

 exemption determined by size of property:

(a) rural homestead: 200 acres

(b) urban homestead: one acre

(c) business homestead is part of the urban homestead

(d) whether urban or rural is a question of fact

(e) requisite of the family homestead: actual or intended occupancy on behalf of a family

(f) homestead exemption for single person: one acre if urban, 100 acres if rural

2. CONSEQUENCES OF CLASSIFICATION AS HOMESTEAD

(a) freedom from creditors claims during lifetime

 exception  purchase money liens

 exception  taxes on the homestead property

 exception  mechanics and materialmans lien

(b) both spouses must join in the lifetime conveyance of the homestead

(c) homestead passes at death free of creditors claims in some cases

(d) probate homestead  right to occupy the land

(e) exemption from real property ad valorem taxes

3. HOMESTEAD PROTECTION ATTACHES WHEN LAND DESIGNATED AS HOMESTEAD

4. RESPONSIBILITIES

re: payment of property taxes, mortgage, casualty insurance:

 homesteader  pays all property taxes

 pays interest on mortgage

 fee simple owner  pays the principal on mortgage

 pays for casualty insurance

if the home is in Texas and is SEPARATE PROPERTY, and Howard dies intestate:

under TPC  38(b)  1/3 life estate to Wendy, remainder to Sarah and Stephanie

 Wendy is a tenant in common, with no homestead aspects  lousy way to own property b/c presupposes the family will get along

 if a rental property, Wendy gets 1/3 of income

 if a vacation home, can occupy if dont exclude, etc.

(3) INTESTATE DISTRIBUTION AMONG DESCENDANTS AND COLLATERAL KIN
ILLEGITIMATE CHILDREN

trend towards including illegitimate children, called nonmarital children,  under Equal Protection Clause of the 14th Amendment, S.Ct. said issue must include nonmarital children, too

TPC  42:  Inheritance Rights of Children

mother:  illegitimate child inherits from all maternal kin, and they inherit from him

father:

if biological father, the child inherits through the father's kin, and the father's kin inherit through the child

is the biological child of the father if:

born under circumstances in Family Code  12.02
Family Code  151.002  Presumption of Paternity:

5 areas of presumption

a person claiming to be the biological child of decedent can petition probate ct for full inheritance status as "child," which he will receive if the ct finds paternity to exist by clear and convincing evidence (a safeguard for the family) > split in authority over whether let someone with an allegation in a petition get a body exhumed for testing [OH  okay; NY  hell no]

EXCEPTION:  a purported father has NO right of inheritance through his purported child IF the father's parental rights have been terminated [See Tex. Family Code  161.206]

TYPES OF REPRESENTATION: (Type used depends on jurisdiction)

Classic [Strict] Per Stirpes
 old English way  per child, per share, i.e., one share for each family line

 grandchildren take only by representation

decedents property is divided up in as many shares as he had children whether those children are living or not; then each child's descendants (no matter in what degree) divide that line's property into equal shares

Ex:  A has 3 children  one dies, leaving 2 kids  share is divided into thirds, and the 2 grandkids share  of their parent's 1/3 share (or 1/6 each)

Per Capita with Representation (Modern Per Stirpes)
 division is determined at the first generation (nearest degree) with any survivors; then, each share is divided equally among that line's descendants

Ex: if Wendy dies, having had three kids (Michael, Sarah, and Stephanie), two of whom are dead, Sarah gets 1/3  the remaining 1/3 shares go to Michael and Stephanies kids by representation [if Michael has Andy and Stephanie has Connie and Donnie  Andy takes 1/3, Connie takes 1/6 and Donnie takes 1/6]

TPC  43

if intestate's children, descendants, brothers, sisters, uncles, aunts or other relatives standing in the first or same degree alone inherit the estate:  then they take per capita

if some of these are dead and some are alive, such that their descendants inherit:  they take per capita with representation (descendants inherit only the portion their parent would be entitled to if alive)

Per Capita at Each Generation [No Representation] > (1990 UPC, North Carolina)

division is determined at the first generation with any survivors; that generation's survivors take their share; then the balance goes into 1 pot, so that descendants at the same level always take equal shares

UPC  2-106
divide into as many equal shares as there are 1) surviving descendants in the generation nearest to the decedent w/a survivor; and 2) deceased descendants in the same generation w/surviving descendants.  Ea #1 gets one share.  Ea #2 gets a share of their deceased ascendant's share, divided out the same way

initial division is at level where there is one or more living descendant; shares of deceased persons on that level are treated as one pot, divided equally among rep's at next level.

Ex: if Wendy dies, having had three kids (Michael, Sarah, and Stephanie), two of whom are dead, Sarah gets 1/3  the remaining 1/3 shares are added together and then divided equally among the surviving grandkids [if Michael has Andy and Stephanie has Connie and Donnie  Andy takes 2/9, Connie takes 2/9 and Donnie takes 2/9]

 this more closely approximates the giving of Xmas and birthday presents at the grandkid level

Per Capita

each survivor takes in equal shares, regardless of degree or generation; each descendant at some degree of kinship takes an equal share

Ex:  if gift is per capita, and A has 3 kids, and one of those has 2 kids, the inheritance is divided into 5 shares

COLLATERAL KIN AND ANCESTORS

collateral kin are all persons related by blood, but not descendants or ancestors

 descendants of parents (bro's and sis's) are first line collateral kin

these people, or their descendants, normally take by intestacy if there are no descendants of the decedent or no parents that survive

 descendants of grandparents (uncles/aunts) are second line collateral kin

for more on who takes, see table of consanguinity, page 87

NOTE:  UPC  2-103 does not allow taking by these remote relatives, and instead limits possible heirs to grandparents and their descendants

removes the "laughing heir" problem

STATUTORY SHARES OF HEIRS OTHER THAN THE SURVIVING SPOUSE

Ex: decedent is survived by mother, sister, and two nephews (children of deceased brother)

COLORADO

 mom takes it all

UPC  2-103
any part of the estate NOT going to surviving spouse passes to:

decedent's descendants by representation;

 if no surviving descendants, to parents equally

 if no descendants OR parent(s):  To descendants of parents by representation (brother and sisters)

 if none of the above:   the estate goes to the paternal grandparent(s) or their descendants, and  to the maternal grandparent(s) in the same way

 if either side has no takers, its  goes to the other side

UPC  2-105:  If there are no takers under this provision, estate passes to the State

 kills off the possibility of laughing heirs  only searches out to surviving grandparents and their descendants

TEXAS

 mom takes , sis takes , nephews each take 1/8

TPC  38(a)

any part of the estate NOT going to surviving spouse passes to:

to his issue and their descendants

 if no issue or descendants: decedent's parents take in equal portions

 if only one surviving parent,  to that parent, other  to bro's and sis's of decedent and their descendants

 if there are no bros/sis's or their descendants, the one parent gets all

 if no surviving parents, bro's/sis's and their descendants take all

 if none of these, to grandparents in basically the same manner [NOTE that  43 modifies this section and covers distribution to collateral kin]

 if none of these are met, it escheats to the state, but this is rare  laughing heirs are taken care of >  38(a)(4) says to look and so on without end
HALF BLOODS

UPC  2-107
‑ a half-relative is treated as if related by whole blood, and takes the same share

TPC  41(b)

‑ a half-blood receives a half-share, unless ALL heirs are half-bloods, in which case, each takes a full share

 alternative position of a few states > half-bloods take only when no whole-blood relatives of the same degree exist

 note that these provisions only apply to brother/sister, nephew/niece type relationships, and do not affect the share that a husband or mother, etc. takes

ADOPTED CHILDREN

Maryland Rule: an adopted child has no rights, including intestate distribution, regarding her natural parents; neither can the natural parents inherit from a child given up for adoption.  Hall V. Vallandingham
adoption of a child by the spouse of a natural parent has NO effect on the relationship between the child and that parent

rationale:  avoid double rights of inheritance

UPC  2-114
an adopted person is the child of an adopting parent and NOT the natural parents

adoption of a child by the spouse of a natural parent has NO effect on the relationship between the child and either natural parent

the child or his descendants can inherit through either natural parent

natural parent can inherit from child only if he has openly treated the child as his and has not refused support

TPC  40

an adopted child inherits through the adoptive parents (and vice versa) [a two-way street]

an adopted child inherits through the natural parents (but not vice versa) [a one-way street > can give but not receive]

EXCEPTION:  TPC is trumped by Tex. Fam. Code  161.206 (if it comes into play):

parent has legal import  can only have one set at a time

mother and father are merely biological terms

 under the Family Code, ct can issue an order terminating the parent-child relationship, divesting the parent and child of all legal rights and duties with respect to each other

Ex: if natural father (first husband) is still alive, and second husband wants to adopt, can turn to the Family Code:

(1) voluntary termination proceeding  natural father steps aside (no more support pmts)

(2) involuntary termination proceeding  for abandonment, abuse, etc.

e.g., young single woman puts kid up for adoption  shes still the mother, but parental rights are terminated as a predicate to adoption

 the adoption papers are sealed away

 the Family Code trumps the probate code when as part of decree terminating parent-child relationship, if clause also terminates inheritance rights

Note: if natural parent just dies, Family Code not implicated b/c no ct order termination decree

e.g., per probate code, after adoption, child continues to have inheritance rights from natural parents  child wants to know who her natural parents are, but the records are sealed > argues that natural parent may have died without a will and need to see if have right to intestate distribution

 Illinois (same law as Texas in this regard) shoots doen this argument in Aimone v. Finley > says hypothetical death is not enough

INFANT ADOPTION:

court ALWAYS revokes power of inheritance through natural parents, b/c Texas gives "parents" the rights, rather than "father and mother"

REMARRIAGE ADOPTION:

child retains right of inheritance from divorced/deceased natural parent, but the kid's natural kin do not inherit through child [one-way street]

ADULT ADOPTION:

the adopted person need not be a minor child

useful if a person wants to leave property to a friend, and anticipates a will contest by his family

Greene:  man adopted a married woman with whom he was having an affair ‑ ct found the adoption valid, even though it disinherited heirs

rationale:  adoption for the purpose of preventing a will contest is "perfectly proper"

there are some courts that do not allow adoption of an adult lover

New York > In re Robert Paul: a 57-yr old homosexual male couldn't adopt his 50-yr old lover, even though statutes allowed adult adoption

limited impact of adoption: Kentucky case > Minary  trust set up  income to husband for life, then to kids for life  as each son dies, his share to go to his heirs > one son grows sick and adopts his wife  ct says wife is not allowed to take as an heir  why?

 purpose of adoption was not to create familial relationship, but to write his wife into his mothers will  ct asks whether this was within the mothers intent (most people would not want this to happen) [other courts have even argued that this would make the marriage incestuous]

STEP CHILDREN

absent contrary intent, "children" is presumed NOT to include step-children

EXCEPTIONS:

a few states allow step-kids to inherit if intestate has no close relatives

in California:  step-kid takes IF parent-child relationship began during minority and continued throughout both's lives AND it is established by clear/ convincing evidence that step-parent would have adopted but for a legal barrier
POSTHUMOUS CHILDREN

General Rule:  where, for purposes of inheritance or of determining property rights, it is to the child's advantage to be treated as in being from the time of conception rather than from the time of birth, the child will be so treated if born alive
gestation ‑> there is a rebuttable presumption that gestation is 280 days (10 months); burden of proof on child to establish a longer period [can be submitted to jury > the record is North Carolina, where jury accepted child born 322 days later]

UPC  2-108 ‑ afterborn heirs

‑ person in gestation at a particular time is treated as living at that time if the individual lives 120 hours or more after birth

TPC  41(a)

General Rule:  no right to inherit unless in being and capable of taking in law to take as heirs at the time of the death of the intestate

in being means two feet on the ground

Exception:  children and lineal descendants of decedent take if conceived at the time of decedent's death

(4) SIMULTANEOUS DEATH
old CL rule  a person inherits ONLY if he survives the decedent at least for an instant

Uniform Simultaneous Death Act [USDA]

majority rule (including Ill and NY)  if 2 persons die under such circumstances that there is no sufficient evidence that they died other than simultaneously, each is treated as if the testator survived the beneficiary
thus, if there is no sufficient evidence of the order of deaths, the beneficiary is deemed to have died first

if there is a joint tenancy or TIC,  distributed as if A died first,  as if B died first

question as to meaning of sufficient evidence > expert opinion that 1 predeceased other by a nanosecond  does this overcome the USDA?  no! would swallow the rule

e.g., supp 2-8  coroner's opinion that B died 1/250,000 of a second after T

e.g., carbon monoxide in wifes blood and intact brain v. husband with no carbon monoxide and scrambled brain?  or evidence of being a better swimmer/ sign of struggle v. poor swimmer and no sign of struggle?

 can draw reasonable inferences, but still only inferences  a number of scenarios could explain it one way or the other

 prefer to say no defeat of USDA, b/c these would swallow the rule

UPC  2-104:  120-HOUR RULE

a person must survive decedent by 120 hours [5 days], for purposes of intestate succession, homestead, and exempt property or else deemed to predecease

this is a default, so that if times of death cannot be determined, it is deemed or presumed that the 120 hr requirement hasn't been met

EXCEPTION:  this section is not applied where its application would result in escheat to the state under  2-105

TPC  47:  120-HOUR RULE

Survival of Heirs  TPC  47(a):  a person must survive the decedent by 120 hours, for purposes of intestate succession, homestead, and exempt property or else deemed to predecease

if time of death cannot be determined, it is deemed that the person failed to survive for the period

Disposal of Community Prop  TPC  47(b):  if neither H nor W survive each other by 120 hours,  of CP is distributed as if H survived, and  as if W survived H

 this effectively means that CP is partitioned, so that ea spouse is treated as if he was single > means that TPC  38(a) controls
Ex: 100K CP  H's  (50K) will be distributed to his heirs, according to TPC  38(a)

Survival of Devisees or Beneficiaries  TPC  47(c):  devisee MUST survive decedent by 120 hours to take, UNLESS the will contains language to the contrary (the word "survive" will be read to mean "survive by 120 hours")

 multiple devisees:  if 2 or more devisees take on condition that they survive each other, and all die within a period of 120 hours, the property will be divided up into as many equal portions as there were devisees, and each estate takes one portion

Joint Owners  TPC  47(d):  if any real or personal property, including CPWROS, shall be so owned such that one of JO's is entitled to entirety on the death of the other, and neither survives the other by 120 hours,  of the property is distributed as if A survived and  is distributed as if B survived

Insured and Beneficiary  TPC  47(e):  

separate property:  unless the beneficiary survives the insured by 120 hours, the insured is deemed to have survived the beneficiary

community property  47(b):  if neither H nor W survive each other by 120 hours,  of all Liability or Accident. Ins. payable to either estate is distributed as if H had survived, and  is distributed as if W survived

EXCEPTION  TPC  47(f): does not apply where any instrument, such as a will, living trust, deed, or insurance contract, provides for different disposition of property

III. WILL A PROBATE ADMINISTRATION BE REQUIRED IN THE BROWN ESTATE?

(1) THE PROBATE PROCESS
PERSONAL REPRESENTATIVE is approved/appointed by Court, and files Application for Probate

Duties
1. collect and inventory decedent's assets within 90 days

2. manage the assets during administration of the estate

3. clear title in name of D's successors 

4. notice to and pay creditors

5. satisfy taxing authorities

6. distribute the remaining assets to those entitled

Types of personal representatives

executor:  appointed by the will

 must give bond, unless the will waives the bond requirement

administrator:  ct appoints if an executor is not named in will

 statutory list of potential administrators:

Surviving Spouse; Children; Parents; Siblings; Creditors

 administrator must ALWAYS give bond

Restrictions

nonresidents may be precluded by state law from serving as personal representative

if an executor has an adverse interest to the estate, the ct may refuse to confirm him as executor

1  Getting Will Admitted to Probate

Application for Probate

PR seeks letters of administration (administrator) or letters testamentary (executor) in probate ct for decedent's domicile

 if real property is in another jurisdiction, PR must obtain ancillary jurisdiction to prove title and subject assets to probate for the protection of local creditors [situs rule]

UPC allows for  

Informal Probate: no notice required before petitioning to be PR, but normal UPC notice requirements to interested parties and creditors required after letters are issued

Formal Probate: a judicial determination after notice to interested parties  can be chosen originally by PR or can be demanded by any interested party after notice is sent of informal probate

Both must be initiated > 5 days after death and < 3 years after death 

Notice of Administration

PR must give notice of administration to:

Interested Parties

Creditors

 if any statute bars a creditor's claim after a short time from the receipt of the Letters, a requirement of ACTUAL notice to the known or ascertainable creditors will probably be imposed, as opposed to notice by publication. Pope (US 1988)

Hearing on Application of Probate

Wendy testifies to all facts  attesting witnesses testify that will was properly executed, etc.  affidavits already prepared summarizing testimony

Order Admitting Will to Probate and Authorizing Letters Testamentary

Wendy given letters testamentary, authorizing her to take steps on behalf of estate

II  Administration of the Estate

1. Collect and Inventory Decedent's Assets Within 90 Days

PR takes possession of assets  bank accounts pay PR when she gives them receipt discharging their liability to testator's creditors  securities registered in PR's name

then PR must file an inventory and appraisal of assets of the estate, but NOT J/T property or any otherwise non-probate assets

 in Texas, PR must file an inventory and appraisal of assets in the estate within 90 days after filing probate

2. Manage the Assets During Administration of the Estate

 pay bills and debts

 manage real estate

 collect income (like rental payments and dividends)

 all income of the estate is paid to the estate during administration

Heirs Right of Immediate Title:  heirs or devisees get immediate title to decedent's assets and the concomitant right to any income the assets produce, subject to PR's right of possession during estate administration (never a hiatus in title)
Heirs' Taxes:  heirs are probably NOT subject to Constructive Receipt Doctrine:  The estate pays tax on any income received after decedent's death

[Constructive Receipt Doctrine:  taxpayers can be taxed on income that they have NOT received, but that is deemed to be in their effective control]

3. Clear Title in Name of D's Successors 

4. Notice To and Pay Creditors

UNSECURED CREDITORS

Non-Claim Statutes

prior to 1988,  of all states had some form of non-claim statutes setting a time limit from the first notice in which creditors would have to make their claims against the estate:

Illinois  6 months

UPC  4 months

Oklahoma  2 months

in 1988, Tulsa Professional Collection v. Pope was handed down, holding that the Due Process Clause of the 14th Amendment requires that known or reasonably ascertainable creditors receive actual notice before they are barred by a short-term non-claim statute

 a one-year statute of limitations running from the decedents death has been held to be constitutional even without notice to creditors, and most states now have such a statute [see UCC  3-803]

COLORADO

permissive personal notice with one-year statute of limitations

UPC  3-801  Notice to Creditors:  PR must publish notice once/wk for 3 successive weeks in paper of general circulation in county, stating that creditors must present claims within 4 months of first publication of notice or be forever barred

UPC  3-803  Limitations on Presentment of Claims:  a one-year statute of limitations on claims regardless, even without notice to creditors

TEXAS

permissive personal notice with general statute of limitation

Texas never had a non-claim statute

historically, TPC  294(a) was it > within one month, PR must publish in a paper a notice requiring all persons having claims against the estate to present the claim within the time prescribed by law

now TPC  294(d) has been added, providing for permissive notice to unsecured creditors > it is therefore optional to give personal notice to known or reasonably ascertainable creditors in Texas

1. if decide to give personal notice, must be by certified or registered mail, and creditor has 4 months to present claim or its barred under TPC  298(a)

2. if dont give personal notice, TPC  298(a) defers to the general statutes of limitation [tort is 2 years; debt is 4 years] > therefore, the maximum time in Texas is 4 years, as compared with the UPCs one year maximum

Tex. Civil Prac. & Remedies Code:

 16.003 tort  2 years

 16.004 debt  4 years

 16.062  death tolls lesser of (1) one year, or (2) appointment of PR [b/c cant sue the decedent (dead) and cant sue the estate until it exists (PR)]

 would choose to notify a creditor to shorten the window in which a claim could be made (from 4 years to 4 months) > keep from wondering if a suit is to come later

 a creditor not paid in an administration has a direct action against the distributees, but this is obviously not very satisfactory!

SECURED CREDITORS

TEXAS

TPC  295  Notice to Lien Claimants

within 2 months, PR must give actual notice to secured creditors by registered or certified mail

implies there is a duty to seek out lien holders

TPC  306  says secured creditors must choose status

1. Matured Secured Claim
immediate payment out of estate assets, pre-distribution

if necessary, sell the asset to pay the claim  however, creditor is not entitled to any deficiency after a sale

2. Preferred Debt and Lien
electing to let lien remain and be paid according to original terms of obligation

creditor's recourse is limited to the property securing the claim, and he has no right to decedent's assets  TPC  306 and Cessna
 matured secured claim rarely elected for residential property, b/c will not be enough cash in estate, and looks bad for the bank [Places in the Heart]

 there is an incentive to choose matured secured claim status if interest rates are higher today than in past  6% mortgage in a 9% world 

> best solution for bank (given publicity issues) is to get assumption of the mortgage by surviving family members  bank asserts its right under the law to collect it all now, but says it wont do that if the beneficiaries sign an assumption agreement, whereby successors are personally liable on the note

 there is an incentive to choose preferred debt and lien status if value of property has gone up since purchase, OR if there is lots of equity 

 because heirs are not personally liable, often will choose matured secured claim

This is an affirmative election that the secured party must make

 if no election, automatically made preferred debt & lien, per TPC  306(b)

PR may always choose to pay off the lien if it is in the best interests of the estate, even if the creditor chooses "preferred debt and lien"

Ex: want to pay off mortgage if at high interest rate, and are now lower (rarely asserted)

any homestead issues?

 purchase money mortgage takes it out of the homestead exemption

EXONERATION OF LIENS

COLORADO

UPC  2-607: a specific devise passes subject to any security interest existing at the date of death, regardless of a "just debts" clause in the will  (rationale:  you get exactly what decedent owned) 

a Just Debts clause is worthless, then, b/c does not satisfy specificity req'd by UPC, and will be paid at CL whether or not is in the will [!]

TEXAS
 1 of Vernons Annotated Tex. Statutes says that the CL of England applies except where modified by statute or judicial decision

Texas has no statute addressing this, so the CL rule applies . . .

at CL, liens on specifically devised prop were exonerated (i.e., heir was entitled to have PR pay off liens against property with the residuary estate unless decedent specified otherwise)

specific direction in will is required in Texas:  "pay off debt on Blackacre so that B takes free of lien."

Note: payment is only out of residuary  it cannot come from a specific bequest

remember that PR may always choose to pay off the lien if it is in the best interests of the estate, even if the creditor chooses "preferred debt and lien"  if exoneration of liens in effect, this would be in best interest of estate

5. Satisfy Taxing Authorities

may require filing multiple returns  year before death, year of death, and estate income return if estate earns income in excess of $600

6. Distribute the Remaining Assets To Those Entitled

(2) IS PROBATE NECESSARY?
INFORMAL FAMILY SETTLEMENT

 Cook County (Chicago) study reveals that about 75-85% of all estates are administered informally  in Texas, informal family settlement is encouraged

 an option where no or minimal distribution of decedent's estate is necessary, and the rep has possession of most of the property in the estate

 if dont probate, what lose?

 NO probate of will

 NO appointment of personal representative

 NO letters testamentary

 NO small estate administration proceeding

what of the functions have a problem with?

1. collect and inventory decedent's assets within 90 days

2. manage the assets during administration of the estate

3. clear title in name of D's successors 

4. notice to and pay creditors

5. satisfy taxing authorities

6. distribute the remaining assets to those entitled

#1  how do this without letters testamentary?

> in Martha Greens estate (and most estates, for that matter), a sizable amount of the property is non-probate, so no problem

#3  how show this without probate?

> also, dont have to show title to sell sofa [possession > 9/10 of the law] > title to assets without certification of title passes immediately upon change in possession

> the real issue here is always title assets, where ownership is established by paper, e.g., stock, bond, real estate

 see special affidavit procedures, below
#4  Martha Green can just whip out her checkbook and pay bills that come in

 only a personal representative has a duty to publish notice in paper [on question of unknown debts decedent may have had  subject to the 4 year statute of limitations for debts, like normal]

#5  Johanson  if an estate the size of the Greens has to worry about estate taxes, God help us all! > estates are exempt from estate taxes up to $600K

1040 form  if the items are included on her form, thats usually enough

the estate has to file normal taxes only if it generates $600 in taxable income [all couches and stuff do not generate income]

 does TPC  75 [page S-11] compel the probate of the will?  NO  just requires delivery to the court [probate involves a court order]

  75 deals with the tort of will suppression, and is an effort to prevent persons adversely affected by the will from suppressing it

SPECIAL AFFIDAVIT PROCEDURES

(1) automobiles

page S-24 > VATS  35  fill out affidavit on page S-25, but a problem with the language in the affidavit  says died with no will
 the statute doesnt mention intestacy  its just the form provided by the highway commission that includes the no will language

 can strike the language and write in, decedent left a will but family not probating it or can just retype the affidavit if dont want to bring attention to the strike out

(2) last paycheck.

TPC  160(b) allows surviving spouse [only] to collect where there is an affidavit stating no administration, etc., > this protects the employer against liability for other creditors claims]

(3) bank accounts

 some states allow release of bank accounts through similar procedures, but not Texas
 banks and others holding assets are reluctant to release without ct order, b/c may find themselves liable to other creditors for the money  the only person who can take the money and indemnify the bank against future claims is the duly appointed executor [however, may make sense from a business perspective to allow the withdrawal, especially in a small town setting]

 the bank can be satisfied by TPC  138 affidavit as well, issued under a small estate administration

SMALL ESTATE ADMINISTRATION

 the clerks affidavit serves the same purpose as letters testamentary  designed to keep de minimis estates out of court  releases banks, etc. from liability to future creditors

TPC  137 & 138

the decedent must die intestate [Johanson takes issue with this  big policy arguments against it  hes pissed about it  calls it an invitation to commit perjury (as to lack of will)]

the probate estate (excluding homestead and non-probate assets) does not exceed $50K

does not include nonprobate transfers, so could be a huge amt

within 30 days of the death of the decedent

no personal rep has been appointed or has a petition pending

affidavit sworn to by 2 disinterested witnesses and all distributees attestation to these conditions, as well as to the assets of the estate, identity of distributees, and their right to receive assets

cannot include real estate other than homestead in the estate

MUNIMENT OF TITLE PROBATE

link in the chain of title  documentary evidence of title

where there is a will or theres property other than a homestead in estate

muniment of title clears title to real estate, and acts as letters testamentary

how different from probate?

(1) doesnt qualify Mrs. Green as executor (even though named executor in will)  no letters testamentary, then, because dont need them  only concern is title to the house

(2) no inventory has to be filed, and theres no formal admin in probate court

(3) cost  regular probate runs from $900-1,000, and muniment runs $600-700 [the big difference being no need for inventory]

TPC  89A

summary probate-like proceeding declaring the will to be valid and resulting in a court order giving evidence of title as if conveyed by deed
clears title for real estate and personal property  can use order as a link in the chain of title  can also use at the bank (as good as letters testamentary)

requirements:  the will must be eligible for probate, and no unpaid debts other than secured liens on real estate [so, must pay for funeral home, etc.]

cannot use this if there is no will, b/c will is the missing link in title

does everything that admitting to probate does

N.B., law of the case > Houston attorney had to eventually do letters testamentary to get stock registered in new name, even though under Texas law, muniment of title is sufficient [Maryland broker, or something]

STATUTORY HEIRSHIP PROCEEDING

first cousin to muniment of title
TPC  48

applies when decedent dies intestate
if decedent dies intestate owning real/personal property in Texas, or the will doesn't cover some property in Texas, ct can declare who the heirs are

TPC  54  judgment of the court in a proceeding to declare heirship gives names/addresses of heirs and their shares in the prop

 order is part of title records, and provides the link in the title chain

 is a lawsuit, though, and therefore runs around $800-1,000

TPC  55 states that the judgment protects bona fide purchasers for value, and those who deliver assets on the strength of the order from claim of an omitted heir

what if the property is in two counties  two lawsuits?

 get a certified copy of the will and the order judgment issued under  54, and go record them in the other county

[note that if the other property is in Tennessee, the situs rule means that Tennessee law applies . . .]

NON-STATUTORY AFFIDAVIT OF HEIRSHIP

decedent dies intestate and owns real estate

 used where there is a bigger gap in title to real estate than one person  over time, the land has stayed within a family, but they never bothered with statutory heirship proceedings

> the options would be like 1) 3 statutory heirship proceedings and 1 muniment of title probate, or 2) non-statutory affidavit of heirship

procedure:  2 disinterested parties with knowledge of the family sign a sworn affidavit reciting family tree and that there is no will  conducted like an interview at a kitchen table [example at page 1-26]

file them at the court, and they work as link in title

 get crazy looks in other states, but here in Texas, it works because title companies want it to  dont want trouble with title (oil and gas leases) > also, historically, someone died and you buried him  dont ride 100 miles to file something in the courthouse

 presumption of validity arises after awhile (usually, the older the affidavit, the better)

again, the law of the case shines through here  real estate law is made by Stewart Title & Trust, not politicians, etc.

SPECIAL RULES FOR COMMUNITY PROPERTY

TPC  155 says no administration is needed where community property passes by intestacy to the surviving spouse

however, practical problems remain  title must be cleared if in decedents name or in their joint names, and  155 doesnt give the survivor any authority in this regard (such as will satisfy a bank, title insurance company, or stock transfer agent)

> in such a situation, survivor must pursue small estate administration [TPC  137] or do a statutory heirship proceeding [TPC  48]

under TPC  45 (Community Estate), if the decedent had children from a previous marriage,  passes to survivor and  goes to the kids  survivor could still get independent administration under TPC  145, if all the kids agree, but could also go for a qualified community administration under TPC  161
all on page 1-34 > called qualified because survivor must qualify as a community administrator in probate proceedings and must give bond

qualified community administrations are not widely used (in part b/c of the bonding requirement)  and third parties like banks often wont accept their authority

(3) SUPERVISING THE REPRESENTATIVES ACTIONS
all of (2) aboves options are largely irrelevant in Texas because of independent administration [doh!]

court-supervised administration consists of:

1. application/ petition

2. set date for hearing

3. notice to creditors/ interested parties

4. hearing  pro forma
5. confirmation hearing

[repeat steps 1-4] > all very expensive and very time-consuming

generally all transactions must be approved

reflects attitude that the executor is incompetent or should not be trusted

results in big transaction costs and multiple ct appearances

INDEPENDENT ADMINISTRATION

 entails just two trips to the courthouse

 only found in Texas and Washington (where its called non-intervention will)

 model for UPC, though

UPC  3-715 allows unsupervised admin as long as no party demands a supervised administration  even if the will specifies that unsupervised admin is to occur, any party can demand supervision

 can provide for this in the will or it can be agreed upon by all distributees of the estate (including intestate estate)

 if the independent executor is not named, or the one name is unable or unwilling to serve, all distributees can agree upon one

 decedent can expressly negate an independent administration in his will, and this cannot be overridden, even by agreement of the distributees

what does it mean, though?

 has to do all the things required by a dependent administration, just outside of the supervision of the court, per  145 and 146

TPC  145(b)

decedent can provide that no other action shall be had in the county court in relation to the settlement of his estate that the probating and recording of his will, and the return of an inventory, appraisement, and list of claims of his estate.
[needs to include the buzz words from the statute]

TPC  146

the independent executor is free from control of the ct, but shall handle all claims to the estate according to the code, set aside and deliver the exempt property, etc. as if under ct supervision basically, has all powers that the court would have

can deny claims he thinks are without merit

 note that creditors can sue independent administrator in proceeding outside probate to force payment [TPC  147]
 means that there are only 2 court appearances by the independent administrator  (1) to probate will and get letters testamentary, and (2) to file the inventory w/in 90 days

Closing the Independent Administration

this was historically a problem b/c want it to be a matter of record in title searches, etc. (has land been distributed free of creditors claims?) > in 1955 Probate Code says can close independent administration by filing a final accounting that is verified by an affidavit [TPC  151]

TPC  152 says that a distributee who thinks the independent executor has been holding onto the assets too long can bring a court action to close the independent administration

REMEDIES AGAINST THE ALLEGEDLY WRONGDOING INDEPENDENT EXECUTOR

 really, few effective measures can be taken against the independent executor

 courts have historically treated the independent administration as independent, and didn't remove  two statutes gave the distributees a direct action against an independent administrator in the probate court:

(1) TPC  152, discussed above  action brought on grounds that no further need for an administration

 however, this action went to the duration of the administration, and not to the executors conduct

(2) TPC  149  Requiring Giving of Bond authorizes an action to compel an independent executor to give bond (remember that bond is not required if will has the without bond language in it) if it is determined in the action that the independent executor has been mismanaging the property, or has betrayed or is about to betray his trust, or has in some other way become disqualified . . .
 incredibly, if it is established in such a proceeding that such is the case, ct cant remove [!!]  can only make his give bond!!

 other rights have been added to the meager arsenal over recent years:

(3) TPC  149A  Right to an Accounting was added to the books in 1971 and authorizes any interested party [distributee, creditor] to demand an accounting at any time after 15 months from date of order appointing independent executor, and can demand successive accountings each 12 months

 the independent administrator has 60 days to provide the accounting, and if he fails to do so, he can be removed

(4) TPC  149B  Right to Petition for Distribution was added to the books in 1979 and authorizes an interested party to request such after the later of:

12 months after all estate and inheritance taxes are paid; or

3 years after the independent administration was created

 ct should grant unless there is need to continue administration, and the burden is on the independent executor to show that such is the case

(5) TPC  149C  Removal of Independent Executor was also enacted in 1979 and authorizes such, but only for cause
what constitutes cause?

1. failure to file inventory and list of claims within 90 days after qualification

2. misapplication/embezzlement of estate prop, w/sufficient grounds to believe, or belief that he is about to do so

3. failure to make a required accounting w/i 60 days

4. proven gross misconduct or mismanagement in duty

5. incompetent, sentenced to a prison, or legally incapacitated

 if challenger is not successful, independent executor gets attys fees out of estate

 Rule 13 of TRCP  when filing complaint must have good faith basis (or else subject to sanctions) > if its no more than suspicion or conjecture on part of distributees, could get their attorney in trouble

 only 1 in 30 or 1 in 40 independent executors is crooked or stupid > state says its not enough to justify all going through supervised proceedings

 also, independent executor invariably needs attorney help anyway (how to do land, tax, etc.) > eliminates routine courthouse appearance

IV. WILL PREPARATION

(1) EXECUTION OF ATTESTED WILLS
FORMALITIES OF A WILL

Groffman  English case  statute requires that testator sign in their presence, or acknowledge his signature in the presence of both witnesses at the same time  man fails to do this

 man makes res gestae argument (its all part of the same transaction)  ct says this fails b/c his acknowledgment of his signature began in the parlor but was concluded in the dining room

the ct thinks that Groffman intended that the document be his will, so why fail?

 meets the justifications for formalities:

channeling functions of requiring these formalities

Ritual: reinforce that this is a significant, legally binding act

Evidentiary: proof of testator's intent; avoids problems of oral evidence, mistake

Protective: protect testator against undue influence, etc. by requiring disinterested witnesses

the problem is the statute > we would have little sympathy if had only one witness b/c every state requires two  the English statute has the funky requirement detailed above, so were more sympathetic (as well a different court may have been in this case . . .)

if T does not comply with statutory procedure, then, document is void

WHO MAY MAKE A WILL

UPC  2-501:  anyone 18+ of sound mind

TPC  57:  anyone 18+, or has been married, or is in the service and is of sound mind

GENERAL EXECUTION REQUIREMENTS

COLORADO

philosophy of the statute  have the requirements pared down, so dont have to have an attorney

UPC  2-502

(1) in writing

(2) signed

by testator or

another person in testator's conscious presence and at testators direction

(3) signed by two witnesses, who must witness

testator's signing,

testator's acknowledgment of signing, or
testators acknowledgment of the will

covers situation where testator covers signature  Blake
TEXAS

TPC  59

(1) in writing

(2) signed

by testator in person or

by another person for testator at testator's direction and in testator's presence

(3) signed by two witnesses

over the age of 14

witnesses must sign in testator's presence (contra UPC  2-502)

PRESENCE REQUIREMENT

CONSCIOUS PRESENCE TEST (UPC and Texas)

Infectious Disease Hypo: testator has infectious disease, w/screen in way  witnesses attest from behind the screen, but can't see the testator

 okay under this test > Texas defines it as not being necessary that the testator able to see the witnesses at signing, but must be conscious of them and could see them if minimal effort to do so

Ex: failed when atty had to go searching through numerous offices for another witness

LINE OF SIGHT TEST (IL, minority view)

 cannot be any physical impediment ‑ witnesses and testator must be in range of vision if they choose to look, though they do not actually have to do so
thus, the infectious disease example fails this test

Ex: testators buddy in Winetka, 42 feet away and through the bay window (testator stayed in the car and waved)  fails in Illinois

OTHER HYPOS:
Telephonic attorney hypo: not signed in testators physical presence  fails

Intrepid attorney hypo: testator has massive heart attack (and dies instantly) in hospital after he has signed his will and with the attorney and two witnesses standing over him  attorney gets the witnesses to sign anyway > Oregon says conscious presence means alive
SIGNATURE REQUIREMENT

 most courts take liberal position, e.g., first name, nickname, initials, "Mother," even a trembly X held sufficient, as long as meant to serve as signature

 California is the exception, but there is a statute there which requires that if testator signs with a mark, another person has to sign testators name and then sign their own name (legislatures heart in the right place, but screws people without an attorney)

 UPC allows signature within a reasonable time after testator signs, but cases have not allowed much cushion there

Over-anxious witness hypo: witness signs first, then testator signs (the attesting witness is there to attest a signature)

Connecticut  no good

Georgia  contemporaneous transaction doctrine  is okay in virtually simultaneous transaction (like res gestae argument)

ADDITIONS AFTER SIGNATURE

 if words are added after executed by testator and witnesses, those are disregarded
Ex:  where will signed and witnessed, and then extra typewritten sheet added and initialed by testator, leaving ring to sister, sister will not get the ring, b/c this is an addition to the will after the formalities [and thus ignored]

 if words are there before execution, but are beneath the testators signature, that is no good [in jurisdictions where this matters . . .]

PLACEMENT OF SIGNATURE

 testators signature usually must be at the foot or end of will

1950s case  Estate of Winter  executor was named under the signature > ct denies the will to probate b/c the signature not at the foot, and the estate passes under intestacy laws [!]

statute now says that all writing above the signature is given effect; all below the signature is ignored (dont chuck the whole thing out)

 Texas does not have such a rule  TPC  59 just requires the will be signed  can appear anywhere

ATTESTATION CLAUSE

 clause reciting that all formalities of due execution have been met  is prima facie evidence that execution occurred as stated therein

 in most states, however, not enough alone  also need it to be a self-proved will

Texas, for instance > TPC  84(b) says if will not self-proved, must prove will by:

(1) court testimony of one of the attesting witnesses,

(2) by the deposition or interrogatory of an attesting witness, or

(3) by the testimony of two (or one) persons as to the signature of either the testator or one of the attesting witnesses

need a foot-in-the-door, then, to get to the attestation clause > one of these statutory requirements must be met first  either attesting witness in court (in person or by deposition), or witnesses who can prove the signature of testator or of either witness

once that hurdle is crossed, handy to overcome problems of:

 bad memory  if witness is on stand and has a bad memory

 hostile witness  remembers what happened, but refuses to acknowledge (attestation clause is very powerful cross-examination tool  as Koss case shows)

 witnesses dead or missing

SELF-PROVING AFFIDAVITS

 removes the need for calling any witnesses to swear to the elements of formal execution of the will  same function as deposition or interrogatory

TPC  84(a): if self-proved, no further proof of execution is req'd to make it valid  dont have to mess with TPC  84(b), above

TPC  59(b): Texas requires a two-step process  affidavits must be signed separately from the will and attached to it

UPC allows either the 2-step or 1-step (transform the attestation clause into a self-proving affidavit) > better to just use the 2-step, b/c more states allow this

must sign both the attestation clause (i.e., must sign the will) and the affidavit

Wich v. Fleming:  witnesses only signed the affidavit, and not will  ct says not sufficient b/c affidavit is merely a procedural document, not part of the will [following the Boren v. Boren case line that said this was invalid]

overruled by TPC  59(b): signature on the affidavit is enough if needed to prove the will was signed; however, still must prove the signatures > bottom line: signatures can only be used for one purpose  either to prove will was signed or to prove the will w/o witnesses' testimony

SUBSTANTIAL COMPLIANCE   argument made by Langbein (this is used in South Australia, two provinces in Canada, and the new UPC)

first step should be  is will executed properly?

second step should be  can we nevertheless conclude that statute was complied with in spirit? [a gray area between yes and no]

Langbein also talks of DISPENSING POWER  how is this different?

 substantial compliance looks to the statute as focus  was it complied with in spirit?

 dispensing power looks to the policy behind the statute  are we satisfied by clear and convincing evidence that this document is intended to be a will? [too subjective?  might be risks, but better than bad decisions under rigid formality]

> functionally saying can ignore the statute in certain situations, though

RECOMMENDED METHOD OF EXECUTING A WILL

Note: atty may be liable for malpractice if will is not executed properly, especially if the mistake occurs under his direction  of course, privity of K defense may be saving grace in some states (like Texas)

 these steps are more extensive than needed, but dont know where client will move > also want to set procedure in case questioned regarding it later on (I always did it this way)

(1) staple multiple pages, and specify the number of pages

(2) testator has read and understands the will

(3) lawyer, testator, 2 witnesses, and a notary go in room, close door, and don't let anyone leave until complete

(4) lawyer asks 3 questions:  Is this your will [called publication]? Have you read it and do you understand it? Does it dispose of your property in accordance with your wishes?  > testator answers Yes to each question so that all can hear

(5) lawyer asks testator, "Do you request (witnesses) to witness the signing of your will?" > testator answers Yes and is heard by witnesses

(6) witnesses see testator sign, on the margin of each page of the will (to prevent subsequent substitution of pages) and at the end of the will

(7) one of the witnesses reads aloud the attestation clause

(8) each witness signs and writes his or her address next to signature  the first witness to sign writes, under spaces for witnesses signatures, "The foregoing attestation clause has been read by us and is accurate," and places his or her initials immediately below this line, as does the other witness upon signing  the testator and other witness watch each witness sign

(9) a self-proving affidavit, typed at the end of the will, is then signed by the testator and the witnesses before the notary public, who in turn signs and attaches required seal

(2) SPECIAL PRECAUTIONS WHEN WILL CONTEST A POSSIBILITY
General Notes About Will Contests:

standing  only persons with an economic interest that is adversely affected may challenge a will ‑ this includes persons who would be entitled to take but for the will (i.e., heirs if the T was intestate and beneficiaries under a former will)

when is a contest likely?

 when the will disinherits child or spouse (unnatural distribution)

 divided family and the will favors: children over spouse, or spouse over children

 client has no close relations (heirs are remote)

 alternative lifestyles

TESTAMENTARY CAPACITY

 if this is found to be lacking, it invalidates the entire will

 REQUIREMENTS  testator must be able to know:

(1) nature and extent of property;

(2) persons who are the natural object of his bounty;

(3) disposition made in the will;

(4) how these elements relate to form an orderly plan for disposition of property

 this is a legal test when presented to the jury  a question of fact for the jury

but in Wright jury finds no capacity, on the basis of strange acts that have nothing to do with ability to understand his actions > shows jury doing its own thing, regardless of the legal test

 where undue influence or mental capacity is at issue, 77% of the juries found for the contestant of the will >  of these cases were then reversed by the S.Ct.

 standard is low > do not have to be legally competent  in Lee, ct allowed will of a person adjudicated incompetent to be admitted to probate (adjudicated incompetence evidence of incapacity, but not enough for directed verdict), even though deed signed same day was invalid (shows different standards of competence for will or K) > jury allowed to find that signing came during lucid interval
INSANE DELUSION

testator is otherwise of sound mind, but the will or one of its provisions is the product of a persistent and irrational belief which he adheres to beyond all explanation

Test: whether there are any facts from which the testator could have reasoned, regardless how improperly and regardless of whether the average person would have reached the same conclusion (rational basis test)

Honigman (NY): elective shares statute allowed wife to take, so testator made min amt available to wife under trust plus gave $2,500 outright (to avoid elective share statute kicking in)  wife challenged will on grounds of insane delusion b/c she was having an affair > she has standing b/c if will was denied probate, estate passed by intestacy and she got entire estate

 jury found insane delusion, appeals ct reversed, and ct of appeals reversed and remanded  Johanson said that there seemed to be some basis for his belief, even if it was odd

 don't want atty have to try to determine who is insane, do we?

 distinguish mistake, which is susceptible to correction if testator is told the truth

Ex:  T mistakenly believes S is dead and leaves all to D; will probated

mistake will not invalidate or reform the will, and is not admissible in will contests in most states

UPC allows reformation if evid of mistake is offered by kids of testator

mistake is based on oral evid, as is insane delusion, but insane delusion is objective evidence that is tied to the conduct of testator

UNDUE INFLUENCE

 if anyone in confidence of T benefits by the will and is involved in the wills preparation, there is a presumption of undue influence

 such power and control was exercised over the mind of T as to overcome his free will and substitute the will of another so as to cause him to do what he otherwise would not have done

 does not include voluntary decisions made after begging or pleading, but only things such as threats

Ex: Not undue influence that man leaves girlfriend money after she says she'll leave him if he does not

Effect
 portions of will that are product of UI may be stricken and remainder allowed to stand if invalid portions can be separated w/o defeating T's intent

Elements
1. existence and exertion of influence on the T;

2. effect was to overpower the free agency and free will of T [e.g., cajoling of mistress not enough in D.C. ct];

3. produced a will that expresses the intent of one exerting the UI; and that would not have been made but for the UI

Burden of proof is on the contestant

but burden shifts if

(1) a person in confidential relationship

 majority rule is that the mere existence of a confidential relationship b/w T and beneficiary (atty-client, doctor-patient, priest-penitent) does NOT by itself give rise to a presumption of UI unless B played active part in procuring the will

(2) receives the bulk of T's property

(3) from a T of weakened intellect

Lipper v. Weslow: T left nothing to step-son's wife, or her 3 kids (T's grandkids)  grandkids contest [not mom b/c she has no standing  someone with economic interest that is adversely affected by admitting the will to probate  would include legatees of previous will] will on grounds of UI  will prepared by T's son, Frank Lipper, a B, atty, and executor of will > ct finds that there is insufficient evid, though it included atty/son drafted will in his favor (ok to draft for own family); S was hostile to W; S lived next door to T; T never read will  ct said that while there may be suspicion, is not UI

TESTAMENTARY LIBEL

 arises when T tries to stave off will contest by giving reasons for disinheritance

 danger is that anything that is said must be 100% true
 because a will is a public document, it may be libelous if not true

 may also just add fire to the incapacity argument

 should make sure that T drafts, so that it is her words

TACTICS TO REDUCE CHANCES OF CHALLENGE TO THE WILL

(1) psychiatric report on mental condition of T at time of execution

> BUT, could backfire  "Competence was so Q'able that they had to get a psch report!"

(2) videotape

> T must look good, and shouldn't look rehearsed

> also, can't throw away a bad tape, b/c would look like you were trying to hide

(3) letter written by T

 atty requests client to write in own handwriting a letter to atty setting forth in detail the disposition client wishes to make

 upon receipt of C's letter, atty responds, detailing consequences of the disposition on heirs, and asks for 2d letter verifying what C wants

 will then drafted, w/letters as evid

(4) no-contest clause
 provides that any person who contest the will shall forfeit all interests he otherwise would have received under the will

Majority Rule (including TEXAS/UPC):  Clause is fully enforceable unless there was probable cause to bring the challenge

FL moves one step further, and says that these clauses are never enforceable [dont want to discourage meritorious or possibly meritorious litigation  dont want clause in will to chill]

Minority Rule (NY): gives full effect to no-contest clauses even if the losing contestant had probable cause for bringing the challenge [curb these highly-contentious actions; also, protect Ts post-mortem reputation from attack]

exceptions:

1. Fraud or Forgery;

2. Contest brought on behalf of infants or incompetents

Must Bait the Trap: in order to make the clause work, should leave a decent amount of money to the potential challenger  this will make them choose between taking nothing in a losing challenge, or potentially winning a will contest

Ex:  in Lipper, clause was ineffective, b/c grandkids didn't take anything under the will; thus, had nothing to lose by violating the no-contest clause and challenging the will

(3) SPECIAL PRECAUTIONS  MERETRICIOUS RELATIONSHIPS
Unmarried Relationships

 subject to challenge by family claiming UI  especially true where there is also a confidential relationship

Moses: T and atty were lovers  T had another atty draft her will, leaving all to her lover  ct denied probate, saying lover exerted UI  ct invoked presumption of UI b/c T gave gift to atty while A/C relationship existed  overcome only by evidence that T acted on independent advice  the drafting atty failed this test b/c he was only a scrivener, writing down her directions

if theyd married:

1. more natural to give to hubby

2. sisters standing?  look to states intestacy laws to see if the sister would get anything under intestate distribution in this situation

Kauffman: T independently wealthy due to holdings in family co.  left all to male lover  left coming-out-of-closet note explaining his disposition  family contested on grounds of UI, and will is denied probate  T left 9 wills, each giving more to lover, and ct finds all 9 were product of UI

Options to Prevent Challenges to these Relationships

1. adult adoption

 because only those with standing can challenge will, if T adopts an adult, T ensures that she has one "child" who will trump collateral relatives in intestacy 

 but may cut off the adult from his own family

 split of authority as to whether can adopt homosexual adult lover

Robert Paul P., (NY 1984) (homosexual adult male could not adopt his adult lover although NY statutes permit adoption of adults)

2. marry

 remove standing to challenge; legitimizes the relationship

3. write letter explaining disposition

4. Revocable Inter-Vivos Trust

(4) THE USE OF REVOCABLE TRUSTS IN ESTATE PLANNING (AND TO AVOID WILL CONTESTS)
 Basic trust principles:  Settlor divides ownership of the property  separation of legal title > trustee gets legal interest, and beneficiaries get the equitable interest (beneficial enjoyment of the property)

[trustee has fiduciary duties to manage the corpus for the benefit of the B, in accord w/terms of the trust]

 trustee is held to a high standard of conduct

 must administer trust solely in interest of the B's

 safeguard assets, separate from his prop; insure; keep records; pay tax

 remedies against trustee: if trustee improperly manages trust estate

(1) trustee subject to personal liability,

(2) Bs may reach the property itself so long as not to BFP for value (a right that other creditors of the trustee)

(3) trustee may be removed as trustee by a court

 trustee can be settlor, 3d party, or the beneficiary (or any combination thereof); however, cannot be a trust if same person is trustee and sole beneficiary (must have other person with equitable interest against the trustee)

 if not named, but there is intent to create a trust, ct will appoint

 RIVT conveys assets to trustee w/income to the settlor for life, then remainder to settlors designee > settlor retains the power to revoke or amend the trust
Use of Revocable Trusts in Estate Planning

 reasons to employ

 avoid probate (especially in states without Independent Administration)

 trustee holds for settlor's life, and upon death, transfers to designee, w/o probate

 no will formalities are necessary

CONSEQUENCES IN LIFE OF SETTLOR

(1) Property Management by Fiduciary

 third-party trustee may be selected to manage a funded revocable trust; the settlor may want to be relieved of the burdens of financial management

(2) Clarification of Title

 with community property, can use to keep separate and apart property that H or W want not to be commingled with their other assets

Ex: Texans move to Virginia (a CL state)  want their old CP to retain its characteristics  throw it in a trust

Ex: Virginians move to Texas [law of marital domicile at time of acquisition controls]  its not CP in Texas, but want to maintain it as sep property b/c of immunity to creditors (over time after the transfer, with more mingling, the presumption of CP gets stronger and it would lose this characteristic)  so, create RIVT for these to maintain this difference

 also can be used to avoid awkwardness of management of CP after death

(3) Income and Gift Taxes

 no tax advantages, b/c Settlor owns assets in trust

 income from principal is taxed to Settlor, even if paid to someone else, as long as Settlor retains right to revoke (its an incomplete gift)

 gift tax does not apply, b/c gift is incomplete

(4) Plan for Incompetency

Note: Durable Power of Attorney
tons of power to person w/ power of attorney > a choice on the form (choose either This power of attorney is not affected by my subsequent disability or incapacity or This power of attorney becomes effective upon my disability or incapacity
> most choose the latter, called springing durable power of attorney  the wrong choice  why?

 b/c where would a person want to use this power?  a bank or selling assets/real estate  and what will they say when they see that the power becomes effective on disability? > how will they know that the person is incapacitated?  i.e., the bank doesnt know whether the holder of the paper has authority to act or not b/c depends on fact off the record

 so, want it to say its effective immediately, but there may be doubts about the person  more importantly, there is a practical matter > dont have to deliver power of attorney once its granted [in the event you need the power, Suzy, come get it from us, and well give it to you]  many firms will not do this b/c it puts them at risk that they hand it over on inadequate data

RIVT can also be used in planning for contingency of incapacity (remember that guardianship laws are default legislation and the worst way for doing this); settlor may be co-trustee

"When I lose competency, my daughter, M, whom I trust, will become successor trustee and mange assets on my behalf"

RIVT property is included in gross estate of the Settlor, because there is a retained right to revoke

Standing Issues

(1) in settlors lifetime > only one who can challenge the trust is the settlor himself [only like four cases in Scott on Trusts re: capacity, and theyre by settlors saying they were unduly influenced]

> if settlor is incapacitated, guardian/conservator can challenge

(2) in settlors death > the duly appointed personal representative can challenge the trust

Davis: D's try to challenge dad's trust  ct says no standing, b/c only the personal rep of the estate has standing to collect money owed to the estate, and if the trust is not valid, the money belongs to the estate  here, there is no PR, b/c will not going through probate  further, could not have challenged during life of dad, b/c they have no right to the property, only an expectancy
 kids must set aside the will and the appointment of the executor  surviving spouse is always the default executor, so must show mom not qualified [BIG uphill struggle for the kids here]

 can name your guardian, and disqualify people as well; then they cannot serve under ANY circumstances > TPC  679
 slight inconveniences, in that must retitle assets in name of trust

 can fund w/small amt, and condition full funding on some occurrence

 fund by giving Trustee durable power of atty  will be accepted by the asset holder, b/c a corporate Trustee is legit

CONSEQUENCES AT DEATH OF SETTLOR

(1) costs

avoidance of probate

 note that with independent administration in Texas, probate not nearly as big a deal as in California)

but more costly to draft (and more complicated than) a will

(2) delays

rules governing trustees more liberal than those governing executors

(3) creditors

here probate holds an advantage by having a shorter time window for creditors to present their claims  trusts have no such short-term statute of limitations

(4) publicity

not recorded publicly  attractive to those craving secrecy [must be RIVT and not a testamentary trust]

(5) ancillary probate

can avoid this with an RIVT  transfer any land in another state to the RIVT

(6) avoiding restrictions protecting family members

elective share statutes can sometimes be construed equitably to allow a spouse to reach an RIVT; however, things like pretermitted child statutes apply only to probate property

(7) avoiding restrictions on testamentary trusts

court much more involved in these  no court involvement in RIVT

(8) choosing the law of another jurisdiction to govern

settlor of an RIVT has discretion re: state law which governs

(9) lack of certainty in the law

wills law far more developed for resolving the weird stuff like simultaneous death, etc.  but all this can be overcome by clever drafting

(10) avoiding will contests

must sue to be able to discover the terms of the trust (b/c not a public document)  also, once assets managed for some time by trustee, court reluctant to attempt unscrambling the egg, as it were

(11) estate taxation

 no tax advantages to RIVT

(12) controlling surviving spouses disposition

more attractive than trying to do this by K

NO CONTEST CLAUSES

 bait the trap by giving the likely contestor enough money under the will to make him think long and hard about challenging and risking the loss of the bequest

 both Texas and UPC have a reasonable/probable cause exception to no-contest clauses

 New York says that no-contest clauses are fully enforceable except for forgery, beneficiary incompetence, and beneficiary infancy

 Florida says that no-contest clauses are never enforceable

 if the contestant wins, and the will fails, then the no-contest clause fails with the will and has no effect

(5) MISTAKE; HOLOGRAPHIC WILLS
Competency of Witnesses

 witnesses must possess certain minimum qualifications or their attestation may be legally insufficient, and the will may fail for lack of due execution

Requirements:  Must understand nature of act

Mature enough

Age  in some states, statutes provide that a person must be a certain minimum age to serve as an attesting W

e.g., TEXAS  must be 14 or over [TPC  59]

Sufficient mental capacity

Rationale:  So that can testify if necessary

UPC  2-505: Who May Witness

any person generally competent to be a W may act as a W to a will

a will or any provision thereof is not invalid b/c the will is signed by an interested Witness
Mistake in Execution of the Will

wrong will signed

often in "mirror" wills  wills containing reciprocal provisions

 Pavlinko  ct denied relief on grounds that T lacked testamentary intent b/c she never intended to execute the document she actually signed (her husbands)

 New York has the better and modern view (for once)  that the court should grant relief since the existence and nature of the mistake are so obvious [see Snide]

relief granted is the reformation of the will

misdescription of property or recipient

these can be stricken from the will, after extrinsic evid shows true intent

Ex:  "I leave lot 6 to X," where T really owns lot 8

Ex:  "I leave residue to Bob and his wife Jane," where wife is really Sally

Conditional Wills

will which expressly provides that it shall be operative only if some condition stated in the will is satisfied

testamentary intent exists only if the condition occurs, and if it does not, the will fails for lack of testamentary intent > however, a court may determine that the conditional language really is only an indication of what induced T to write the will

Eaton  T's will says she was going on a trip, and if she did not return, this was her last request  T went on trip, returned safely, and died 3 months later  ct admitted the will to probate b/c language just expressed inducement for writing the will  said she did not intend "if and only if"

presumption is against intestacy, so in order for a condition to be upheld, it must be clear that this was the only intent of the T

Ex: T marries S in March  will written before wedding stated that she gets everything if he marries S in Feb  he dies 2 yrs later  argument could be made that he only wanted the will effective if he was married in Feb, b/c otherwise, did not have to specify date  further, he never changed will  could mean he meant the condition to stick, or that he thought will was valid > he might have presumed that the will was invalid, so he kept it around (cuts the other way  keeping it b/c thinks its still valid)

Holographic Wills

a handwritten, signed will that is unwitnessed
however, it must meet the statutory requirements very strictly, b/c we dispense with most of the formalities and allow an unwitnessed document to be admitted to probate  we cut with thin blades in this area of the law
(1) must be written with testamentary intent [this is always an issue with these things unless begins with this is my last will and testament]

Ex: letter to atty indicating that certain changes are desired in the will is not sufficient  letter is simply meant as a letter, not as an addition to the will [says changes to be made in my will (emphasis added)]  she knew she needed to sign a will

focus on the purpose and motive of the writing itself, not the purpose and motive reflected in the writing

Ex: "I leave everything to X, and request that he handle my affairs"  shows testamentary intent, b/c effectively names an executor, and "leaves everything"

 extrinsic evidence is admissible on question of testamentary intent, including oral testimony

(2) handwriting
does not have to be in cursive

 block printed names ok as long as there are W's to that type of writing
 per TPC  84 (b) > two witnesses as to handwriting, and need two who know the block printing, too

in Texas, entire document must be handwritten [UPC allows some typing]

Ex: one typewritten clause in a 3 pg written will invalidated the entire will as a holograph and it was denied probate [or even the Cragthorne stamp]

Overlay Concept: think of the handwriting as a plastic overlay > if they make sense in and of themselves, it is ok

Surplusage Rule: ignore anything that is not necessary  what counts is what is in the T's handwriting  if this alone is enough to complete a gift, then is sufficient  Maul (Texas case > check was stapled to holograph  didn't invalidate it, b/c was not necessary to complete gift)

UPC does not require entire document in T's handwriting

ok to have some typewritten stuff, but not a fill in the blank will, b/c there, material provisions not in handwriting [overlay concept]

but ok to have a form IF material provisions in writing

(3) date
required to be dated in some jurisdictions (Michigan, Louisiana, California)

not required in Texas or UPC

 however, is useful in determining which of two testamentary instruments was written later

Statutes
UPC  2-503: signature and material portions of the document must be in the T's handwriting, and then is a valid holograph even if not witnessed

TPC  60:  Valid holograph if wholly in the handwriting of T, and signed in according w/TPC  59(a)
 does not have to be signed at the end of the will in TX

 therefore, name appearing anywhere in the will can serve as a signature, even if not intended as a signature. ("I, George, leave...")

TPC  84: To be admissible to probate, 2 Ws who know the T's writing must testify that the instrument was written by T

 can also be self proved

Situations Appropriate for a Holograph

 (1) short time  if client needs will in a short period of time, can't come in [e.g., leaving for Europe that afternoon]

(2) interim periods before formal will executed [hot weather special for the interim]

(3) frequent codicils disposing of personalty [instruct him to write, "This is a codicil, an amendment to my will.  I give the items of tangible personal property listed below as follows:"]

 problems with this, though:

T's tend to make dispositions of property beyond tangible personal property and cause a disaster

T's copy language from the will that revokes prior wills

 [Johanson recommends having T write it out in Connecticut (non-holographic will state) or type it out in Texas  so, not legally binding, but articulates grandpas wishes so the kids dont fight] 

Oral (Nuncupative) Wills

allowed in limited circumstances

usually must be in last sickness, to devise personal prop of limited value, and must be before 3 W's, who must reduce to writing w/i certain time

some state allow only if no existing will

 not true in TX  can have an oral codicil to will

TPC  64 Capacity to Make a Nuncupative Will

any person competent to make a will may dispose of personal prop by nuncupative will in accord w/the Code

TPC  65 Requisites of a Nuncupative Will

must be made in the time of the last sickness of the deceased, at his home or where he has resided for ten days or more next preceding the date of such will, except when the deceased is taken sick away from home and dies before he returns to such home; 

value cannot exceed $30, unless it be proved by three credible W's that the T called on a person to take notice or bear testimony that such is his will

Ex: weak client in hospital, too weak for holographic  what do?

> oral for personal property only  how dispose of land?

 remember TPC  59  will signed by another person at the direction of T

(6) COMPONENTS OF A WILL  INTEGRATION, INCORPORATION BY REFERENCE, FACTS OF INDEPENDENT SIGNIFICANCE
 COMMON CONCERN: don't want the testator to be able to change the will w/o following the requisite formalities  there are some exceptions that have been made, but this underlies a lot of what follows

Integration of Wills

 all papers present at time of execution, intended to be part of the will, are integrated into the will

 this is demonstrated by stapling pages and internal coherence in the will [e.g., never end a page with the end of a paragraph or sentence]

 important, b/c only what was present at execution is valid part of will

 if its raised, the will proponents have burden of showing that all documents were with will when executed

Estate of Beale:  Secy retyped two pages of will either before or after testator executed it  witnesses couldn't verify which version they had witnessed  ct upheld trial courts decision to admit the will to probate as the will existed before any changes were made
Republication by Codicil

 will is treated as re-executed as of the date of the codicil

 only if this is consistent with testator's intent

i.e., can revoke Will1, execute Will2, and then execute a codicil that republishes Will1  in this situation, Will2 is revoked by implication, and Will1 is in effect

Ex: 1990 - testator's will leaves all to M; 1992 - testator marries N; 1994 - testator writes codicil with new bank as executor; 1995 - testator dies

> N cannot get pretermitted spouse's share, because 1994 codicil republishes the will, and makes that the effective date of the will  thus, not pretermitted

 applies only to a prior validly-executed will

Incorporation by Reference

 any document that was in existence at time of execution of the will can be incorporated into the will and deemed a part of the will if the will's language manifests an intent to incorporate the document and describes it sufficiently to identify it > UPC  2-510
Clark v. Greenhalge: a generous interpretation of the doctrines  ct allows notebook to be incorporated into the will, saying it qualifies as a memo, even though not specifically identified as a memo

Ex: will says "I leave 20K to each employee named in document titled supp to will, found in office safe"  thisll be incorporated b/c clearly referenced and intended  the document in the safe is sanctified by the reference in the pure document (will)

 cannot incorporate a document written after the will was executed (Texas absolute!)

 note that the document may be incorporated validly if there is a codicil that is validly executed after the document is written, which republishes the will

Ex: will executed; document written; codicil executed  because codicil republishes will, document is incorporated

 NOT recognized by LA, NY, and Conn

UPC state

UPC has an exception to this, but limited scope of what can be disposed of

UPC  2-513 Separate Writing Identifying Bequest of Tangible Property Only
 will may refer to written statement or list to dispose of tangible personal prop not in will, other than money

 must be in T's handwriting and signed by him

 must describe items/devisees with reasonable certainty

 may be prepared before or after execution of will

 may be changed after execution, and may be writing w/no other significance

 how different from incorporation by reference doctrine?  exception carved out  doesnt have to exist or have republication under a codicil > addresses the problems of those sentimental items which are a pain in the ass

NOTE:  specifically excludes money  also will exclude things like stock, b/c these are not tangible personal property, but rather are intangible personal property (the object itself is not the asset, but represents ownership of another asset) [can include coin collections (b/c listed), but not something like old dollar bills (intangible)]

Acts of Independent Significance

 if a beneficiary or property is identified by acts or events that have a lifetime motive and significance apart from their effect on the will, it will be upheld even though the phrasing gives the testator the power to alter the beneficiaries or property by a nontestamentary act

Ex:  Ts will leaves car to X  at time of the will, T owns a $400 car  afterwards, T buys a Mercedes > X gets the Mercedes, b/c motive was to get a nicer car, not to give X more  i.e., a lifetime motive, not a testamentary act
UPC  2-512 codifies this doctrine

 ct will not inquire into intent of the T as long as there is some lifetime purpose

 evidence is not even admissible as to what the motivation is

 however, if clear that intent was to change devise, change in the gift is invalid

Gift of Contents or Container [TPC  58]

 gift of a container does not include a gift of the contents unless the will specifically directs that contents are included  TPC  58(c)
 gift of cedar chest does not include what is inside the chest

 gift of "contents" includes tangible personal property that is not titled property, found inside of or on a specifically devised item  TPC  58(d)(1)
 cannot devise title to ranch, car or stock through gift of contents

 statute only addresses the situation in which the container is owned by the T.  See TPC  58(d)(1) (located in another item of tangible personal property)

 cannot devise contents of safety deposit box, b/c the box is not owned by T [a litigable issue]

 devise of real property does not include any personal property located on the property or contents of containers located on that property unless specifically included in devise  TPC 58(c)

(7) DESCRIPTION OF BENEFICIARIES  MISTAKE, AMBIGUITY > WHEN IS EXTRINSIC EVIDENCE ADMISSIBLE?
Plain Meaning Rule

 B gets what the plain meaning of the will says

 extrinsic evidence is not allowed to subvert the plain meaning of the will's language

 due to conclusive presumption that T read the will and approved its contents

scriveners error

Ex:  T tells atty to leave X 300 shares of stock  secy types "200," and T signs and executes will  there is no ambiguity on the face of the will  200 means 200, and even though unintended, this is what X will receive

 other 100 will go to residuary beneficiary or through intestacy

drafters error

Ex: Mahoney in Miss.  says heirs at law in will  it goes to the aunt, not the 25 cousins like the T intended  ct still lets aunt take the property

Exception:  Personal Usage Exception

extrinsic evidence is allowed to show that T habitually used words to refer to persons not indicated by their common meaning

Ex: "20K to Mrs. Mosely."  Ct gives the money to Mrs. Trimble, rather than Mrs. Mosely, b/c T always referred to Mrs. T as Mrs. M

Note that if the will is professionally prepared, words will be given their strict legal meaning, even though it might be more loosely interpreted if prepared by T himself

Ex:  nieces and nephews means blood only if prepared by atty, but may include spouse's blood n & n's if by T

Latent Ambiguity

 language of the will, though clear on its face in describing a beneficiary or property, is susceptible to more than one meaning when applied to the extrinsic facts

Equivocation

(1) when two or more persons/things meet the description in the will

"to my nephew Norman," where testator has 2 nephews named Norman

(2) when no person or thing exactly answers the description in the will

 extrinsic evidence is allowed to show facts and circumstances

Rationale:  not adding to the terms of the will, but rather making the terms of the will more specific; concern is to find testator's meaning

 also allow direct statements of testator's intent, though cts more uncomfortable with this than just with surrounding circumstances

Patent Ambiguity

 uncertainty appears on the face of the will

Akeley: testator devised her entire estate by giving 25% to each of 3 charities; ct construed clause to 1/3 shares, b/c testator intended to devise her entire estate

"I give twenty-five dollars ($25,000) to Bill" [NY case]

 ct gave 25K, on strength of atty's notes to that effect

 modern trend is to admit extrinsic evidence of facts and circumstances to discern meaning [e.g., relationship to Bill, the size of the estate, and anything he told his attorney]

Other Ambiguities

 can be so severe that the gift fails altogether, b/c too indefinite

Ex:  "to my friends"  determination would rely entirely on oral testimony, and the only person who truly knew is dead

 contra "to my family"  here, is usually upheld, though is rough

"Bills family" will generally include Bill [if took a picture of Bills family, hed be included]

(8) REVOCATION OF WILLS
1. by subsequent testamentary instrument revoking, or

2. by physical act, or

3. by revocation by inconsistency (common sense)

a) if revoke codicil, no affect the will

b) if revoke the will, also revoke any codicils, unless some indication T intended the codicil to operate wholly independently of the will

Missing will

1. rebuttable presumption that a will has been revoked if it was last in testator's possession, and now cannot be found  Harrison [Alabama]

2. also presumed revoked in same circumstances if found torn or destroyed by act

3. however, must be destroyed in testator's presence, so if atty destroys at her direction, but she is not present, is not effective (here, though, he mails pieces to her, and they are not found; thus # 1 kicks in)

 if only one of two duplicate originals is destroyed, presumption only arises if the destroyed original was the only one in T's possession  if both in her possession or control, there is no presumption either way if only one destroyed

 presumption holds true even though will was somewhere where a person adversely affected by the will had access to it last

Duplicate Wills

both originals are of equal weight

Millsaps case (Illinois) > lawyer keeps 1 original in office  client takes the other one home  clients will counts for purposes of revocation > couldnt find the will at home, presumed destroyed, denied probate

Etgen v. Corboy (Virginia) > 1 in safe deposit box, one at home  the one at home was physically defaced, raising the presumption of revocation  but the one in the safety deposit box is admitted b/c its in her possession

Probate of a Lost Will

 all jurisdictions allow proof in this way

 some states require will to have been in existence at testator's death, or fraudulently destroyed  this may conflict w/revocation statute, so they say even if not proven to exist that it was in legal existence

TPC  85

 must be proven in the same manner as an attested or holographic will in accord w/TPC  84  (due execution)  testimony of 1 attesting witness, etc. (obviously no self-attesting affidavit)

tough luck if you don't know who W's to will were  no relaxation of requirements

 must prove cause of nonproduction

must prove can't be produced by reasonable diligence

 must substantially prove contents of the will [Texas more lenient than NY]

can do this w/xerox, but note that you are not admitting copy to probate

Methods of Revocation

 oral revocation not allowed

 Subsequent Testamentary Document

 can be either expressly or by implication (due to inconsistency)

 inconsistency revokes if the testator intends the subsequent will to replace rather than supplement the previous will

 subsequent will that does not expressly revoke prior will but makes a complete disposition of T's estate replaces and revokes earlier

 subsequent will that does not completely dispose of the estate, but merely supplements an existing disposition is presumed to be a codicil, and does not revoke the earlier will

 if underlying will is later revoked, codicil may be revoked  definitely true if references the will; otherwise, may stand if it is independent enough

Requirements

TPC  63: Written will must be revoked by a subsequent will, codicil, or written declaration executed w/like formalities
UPC  2-507(a)(1): revoked by subsequent will/codicil that revokes either expressly or by inconsistency

requires present intent to revoke

insufficient to revoke by expressing an intent to revoke, but not itself revoking

note by T to atty "Please destroy the will I made" lacks intent b/c the document is not itself intended to revoke; but "I hereby revoke my will and you should tear it up" is enough

 Holographic Revocation

okay in those jurisdictions that allow holographic wills

is sufficient to revoke a typewritten will

must meet requirements of holograph

Thompson [Virginia]:  a judge writes "null and void" on back of will and T signs.  Not sufficient, b/c not wholly in T's handwriting, and not otherwise validly executed (Witnessed, etc.)

words must express intent to revoke

"Cancel" may not be enough, but "I cancel my will /T/" is [meets overlay test]

can also change gifts in this manner

overlay concept here: does what T wrote make a complete disposition and new gift?  if so, is ok if meets other holograph requirements  if not, is a problem

Ex: if just cross out 2K and chg to 5K, is not a complete gift if pictured on overlay.  But, if cross out and write 5K to Sis /T/, is whole new gift, and if holograph requirements met, is valid

Physical Act

UPC  2-507 (a)(2): act performed on the will by the T or by another person acting at the T's direction and in the T's conscious presence destroying, obliterating, burning the will revokes it

 does not have to touch any words of the will under the UPC [used to always have to obliterate some words of the will > UPC steps into a new dimension with this, and only a couple of states have followed its lead]

TPC  63: allows act by T or at his direction in his presence to revoke

> act must be to the original will

Ex: T tears up a copy of his will.  Not sufficient to revoke, b/c must be to the original. However, ct grants relief, b/c he thought that he had revoked

 Partial Revocation by Physical Act

UPC  2-507 allows

handwritten strikeouts of entire gifts are valid, and the gift is nullified, becoming part of the residuary estate

Ex: "I devise Blackacre to Billy" is scratched out and initialed.  Scratch out is enough for revocation by act.  Initials were not enough to give effect to substituted gift of Blackacre to N

Texas does not allow partial revocation (regardless of the explicit language of the statute  and no clause thereof
 in Ex above, do not allow, b/c by disallowing gift to B, are increasing the residuary estate, and effectively making a new disposition w/o formalities  ct reads the gifts as they were originally written

 what if original gift is so destroyed that cannot tell what it was?

 in NY, which normally follows the Texas rule, ct effectively allowed partial revocation, b/c did not give effect to the clause, and instead let it pass through residuary estate

could allow extrinsic evid, such as a xerox, of what gift was

Exception: if a holograph, and can prove that the change was made by T (2 W's to fact it was his handwriting), ct will allow change to stand

CONSTRUCTIVE TRUSTS

if T is wrongfully prevented from revoking will, the equitable doctrine of constructive trusts is invoked

 not a trust (a constructive cat . . . not sure what it is, but its not a cat!)

constructive trust does not separate legal and equitable title or involve a Trustee, but rather is a flexible doctrine to prevent unjust enrichment  will beneficiary gets legal title, but has duty to transfer to the true, intended beneficiary > a remedy, really

Requirements

1  wrongful act

enough:  murder, forcible restraint

not enough:  negligence

2  leading to unjust enrichment of someone

in Thompson there is no imposition of a constructive trust, b/c atty just screwed up; even though there was unjust enrichment, it was not due to malice on the part of anyone.

party not involved in wrongful act but who would not have otherwise benefited under the will also is prevented from taking

Ex:  H&W divorce  H agrees under party settlement agreement to keep $100,000 insurance party intact, with their kid as ben  H remarries and names W2 as ben > ct gives kid the insurance proceeds, and W2 nothing, even though W2 did nothing wrong, H did and it would result in W2s unjust enrichment

Latham v. Father Divine: (TX equivalent = Pope v. Garret) T requests change in will from A & B to C & D; atty reads new will to T in hospital bed in presence of A & B; A & B prevent T from signing; T lapses into coma and dies; ct holds new will cannot be probated b/c not signed and witnessed; first will not revoked, and thus admitted to probate

 however,  A & B hold in constructive trust for benefit of intended beneficiaries D & E., i.e., we won't let A & B get away with this! > estate then distributed to C&D

 impose a constructive trust in order to disgorge unjust enrichment

Dependent Relative Revocation [DRR]

 as weve seen, any revocation of a will requires an act of revocation and the intent to revoke

> DRR seizes on this need for intent to revoke, and finds the intent tainted by the error as to the validity of the new disposition

if T purports to revoke his will upon a mistaken assumption of law or fact, the revocation is ineffective if the T would not have revoked his will had he known the truth

intent to revoke is flawed

Ex: T destroys his will, believing new will is valid, but it is really invalid; if ct finds T would not have destroyed his will had he known the new will was ineffective, DRR will cancel the revocation and probate the destroyed will

rules governing probate of lost wills big here!

TPC  85  due execution; cause of non-production; substantially prove contents [b/c have to be looking at Xerox copy b/c 1990 will flushed down the toilet]

ct adopting a second best solution and going w/original intent where appropriate to approximate T's goal in new, invalid action

Ex:  In W1, T leaves prop to G'son and not D  in W2, T revokes W1 and leaves estate in trust w/income to G for life and then to descendants; however, is only 1 W  T destroys W1

 under DRR, ct will revive W1, b/c clearly did not want prop to go to D, and under intestacy that would result from disregarding both wills, is what would occur  T would rather have prop go to G, and mistaken belief that W2 was valid was the only reason revoked W1

however, if W2 had left all prop to Amer Cancer Soc, would not revive W1, b/c is seen as clear indication of intent to disinherit G [remember, its got to be the second best solution]

in General, any increase in gift will result in reliance on DRR, b/c intent was not to defeat the gift

also, any decrease in gift will result in disregard of DRR, b/c is closer to intent to disinherit

 rarely encountered in Texas, b/c no partial revocation by physical act

Examples:

T crosses out 2K gift to S, writes in 5K  is a valid partial revocation under UPC

DRR should apply though, b/c intent of T was not to eliminate S's gift but to increase it > therefore, S gets 2K

in same situation, if 2K changed to 500, is a valid revocation under UPC

DRR should not apply, b/c closer to intent to give nothing  clearly did not want S to get 2K

V. CHANGES IN CLIENTS FAMILY AFTER WILLS EXECUTION

(1) DIVORCE, MARRIAGE, BIRTH OR ADOPTION OF CHILD AFTER WILL IS EXECUTED  AND ELECTIVE SHARE STATUTES
Divorce
 most state statutes provide that a divorce revokes any provision [including fiduciary appointment of the spouse] in favor of the divorced spouse

UPC  2-804:

except as provided by ct order or K, divorce revokes any revocable 

1) disposition of property to former spouse or any relative; 

2) general or nongeneral power of appointment to spouse or relative; 

3) nomination of spouse or relative to act in any representative/fiduciary capacity  also severs interests in property held JTWROS and makes TIC [kill off right of survivorship]

 covers revocable trusts

(d) effect is that the spouse and relatives of the spouse are treated as if they disclaimed all provisions of the will, i.e., as if dead

TPC  69 ‑ Voidness Arising From Divorce

if T is divorced after making a will, all provisions in favor of divorced spouse or appointing spouse as fiduciary are null and void

can't be a SS if divorced from D unless remarried him and married at time of death

NOTE that this is different than UPC ‑ only applies to spouse, and not to relatives of the spouse

gift to S and then to her son will immediately go to her son, b/c she is disqualified, and will pass to him

Non-probate Assets

most state statutes only apply to wills, and do not recognize that many transfers take place outside the probate system

Life Insurance:

designation of B on a life insurance policy is not necessarily changed by divorce
e.g., Iowa: statute doesnt cover this, so the ex-wife would take

but in Texas, per Tex. Fam. Code  3.632 divorce divests spouse of status as B unless:

1. the divorce decree designates insured's former spouse as beneficiary;

2. insured re-designates former spouse as B after rendition of decree; or
3. former spouse is designated to receive proceeds in trust for, on behalf of, or for benefit of child or dependent of either former spouse

Marriage
 Pretermitted Spouse: T marries after execution of will, and leaves new spouse nothing

 only probate transfers are subject to the pretermitted spouse statutes

Ex: H transfers all assets to a trust, w/remainder interest to sister  estate only worth $20K at death  SS only gets share of 20K, and cannot touch the trust under this statute > would want to go to Elective Share Statute

UPC  2-301:  SS gets what amounts to an intestate share, but the share is based on less than the whole estate.  It does not include what was left to kids of previous marriage that are not SS's kids

statute does not apply when:

1. appears that the will was made in contemplation of future marriage to the spouse;

2. appears that the omission was intentional; or
3. T provided for the spouse outside of the will and evid shows this was intended to be in lieu of a testamentary transfer

note that the SS is not taking by intestacy, but rather that statute is using intestacy laws to calculate the SS's share  thus, the rest of the will is untouched

Texas does not have a pretermitted spouse rule, b/c is believed that CP system will take care of spouses, new and old  (however, this is not necessarily true if its a short marriage)

SS gets 1/2 of CP, and may also get the homestead right to occupy + family allowance, personal prop, etc.

N.B., where no non-probate transfers have been made, share under this statute will always be more than the 1/3 elective share

Elective Share Statutes

used in Common Law States (except Georgia)

CP states generally do not have under same rationale as above

still get allowances noted above in addition to share

MUST MAKE THE ELECTION TO GET THIS  NOT AUTO!

give SS right to 1/3 share of the augmented estate, rather than taking what was provided for the spouse by will

devisees contribute pro rata from their shares under the will to make up SS's share

personal right of protection for the widow, and cannot be elected by her heirs

 its for accidental cases > its a solution in search of a problem  a very small number of cases have a disinherited wife

 in some CL states [Connecticut, Florida, and Ohio]  immune from elective share if RIVT

Augmented Estate

includes certain lifetime transfers

courts have struggled w/what's included

some have now said whatever is included in gross estate for tax purposes

Dalia: ct does not include Totten trust (sign as O, trustee for B  not a true trust > O has control of money in his lifetime, but when O dies, B has rights to the acct balance  same as a payable on death account)  wife gets 1/3 (under the elective share statute) of a very small estate

an illusory trust is included in estate

Newman: H puts estate in RIVT 3 days b/4 he dies, clearly to deprive W of estate  ct finds illusory, and voids it for purposes of ESS

Sullivan: ct finds RIVT is illusory, should not be allowed to defeat ESS, but applies prospectively only, not to this case [thank you, Mrs. Sullivan]

NOTE that this is a tough doctrine to apply, and it is largely disregarded now b/c of this

Factors: intent to defraud, ctrl retained, amt of time between trans to trust and death, and other assets left to SS

UPC

 2-204 net probate estate 

probate estate less funeral/admin expenses; family/homestead allowance

 2-205 non-probate transfers to other than SS

(1) includes death transfers: 

(i) prop where D alone had Genl Power of Appointment; 

(ii) JTWROS; 

(iii) any other ROS; 

(iv) insurance benefits if D owned policy or had Genl Power of Appointment

[RIVT included if D had Genl Power of Appointment]

 only include these assets to the extent D furnished the funds; i.e., if there is a CD w/sis, JTWROS, this is included in estate only to the extent that it is D's money

(2) also during marriage transfers: 

(i) irrevocable transfers over which D retained right to possession of or income from prop; 

(ii) any transfer over which created power over income or prop

(3) transfers in 2 yrs preceding death: 

(i) any of the things in (1); 

(ii) other gratuitous transfers over 10K to one donee

 2-206 non-probate transfers to SS

JTWROS; other ROS estates; anything that would be in  2-205
SS actually hopes against these  wants to minimize as much as possible, so that her share is bigger under the statute, i.e., anything passing to her under the will or through transfer b/c of ROS will be subtracted out of her share
Hypo: 
Horaces estate > 
$600K probate

will: Acme stock > Sarah (wife)

$440K RIVT > to me for life, then Donna

$100K life insurance > Donna is ben

$60K CD > ROS/Sarah

 which portion of the $60K CD is includible in the augmented estate?  depends on who made the deposits [note that under  2-207 of the new UPC, it doesnt matter, b/c shes included . . .]

 2-206  to extent of decedents ownership interest in property or acct held in co-ownership

> how determine?

(1) if the CD is all Horaces $  the augmented estate is $1,200K  the elective share (a third of the augmented estate) is $400K

 where does this $400K come from?  per  2-209(a), subtract out anything going to the SS first

 so, Sarah ends up with $400K - $10K Acme stock in will - $60K CD = $330K
(2) if the CD is all her money  the augmented estate is $1,140K, and the elective share (one third of this) is $380K

 so, Sarah ends up with $380K - $10K Acme stock = $370K
(3) if Horace contributed $40K and Sarah $20K  the augmented estate is $1,180, and the elective share (a third of this) is $393

 so, Sarah ends up with $393K - $10K Acme stock - $40K CD interest that passes to her b/c of joint ownership = $343K
she will clearly argue that all the CD money was hers (look at the numerical impact on what she receives)  in the real world, proving this will prove highly messy b/c of the Dead Man statutes, etc.

 the key is the burden of proof! > in NY, e.g., it is on the SS to show it is her money [or on the SS to show that its her husbands money in a CD to a third person like Donna]  notable, the new UPC does not speak to this fundamental issue!

 2-207 of the new UPC [its crazy, and no one has adopted it . . .]

surviving spouses property is included in the augmented estate, including part of joint tenancy or joint bank account

 to make sure she gets the money if she needs it [if SS is independently wealthy, thats taken into account] > controversial  why?  probs of administration of estates is huge under this b/c now bringing in the interests of those who are not yet dead

 2-209 how to pay out the elective share

(a)(1)  the will is applied first, then theres a PRO RATA approach in  2-209(b) [not an abatement rule]

BIRTH OR ADOPTION OF A CHILD AFTER WILL IS EXECUTED

Child Alive at Execution of Will

there in no requirement that you give any money to your kids (except in Louisiana)  the only protection goes to a pretermitted child

that is, statutes only operate in favor of child born after execution of will

Pretermitted Child

Rule

 statute operates only in favor of children born or adopted after the will's execution (UPC  2-302, TPC  67) b/c concern is accidental omission and failure to update; assumes you considered existing family when you wrote will

 only if child is not provided for by advancement

[in California, the statute applies to existing kids as well  must mention (and exclude) all kids, even bastards!]

cases:

Azcunce: because T signed a codicil to his will after youngest daughter was born, will is construed to be executed after she was born (through republication doctrine), and she was not protected under statute > the overly zealous guardian ad litem sued the codicil law firm for malpractice

Espinoza: malpractice action following Azcunce  claim failed b/c privity of K, plus hard to show intended B

Exceptions to the General Rule

1. appears from will that intent was to exclude child

2. T devised substantially all of his estate to the parent of the omitted child

3. T provided for child through nonprobate transfers

Where does the little buggers share come out of?

under new UPC  2-302, share equal to amt from the other kids, and they are all reduced pro rata to make up this amt

Ex: A & B get $7500 each; C takes $15000/3 = $5000; others are reduced by $2500 each

Ex: A gets $10k; B gets $5K; C takes $5K, made up of 1/3 of $10K plus 1/3 of $5K

 no one else's shares are reduced to provide for the kid

under old UPC, intestate share, but this may give more than other kids got

cutting out illegitimate children

cannot be excluded unless referred to explicitly

Solution: insert a clause "any reference in my will to my children includes any children hereafter born to or adopted by me, as well as the children I now have" 

(2) DEATH OF BENEFICIARY BEFORE DEATH OF TESTATOR: ANTI-LAPSE STATUTES
General Common Law Rule

gift lapses if the ben dies before the T, b/c a dead person cannot take title to property

in this instance, the lapsed gift is part of the residuary estate, or passes through intestacy

if a gift to a class, and one member of the class predeceases, remaining class members divide the gift

default R's only  apply only if T didn't provide what happens if B predeceases T and gift fails (lapses)

also note, e.g., in Texas, to my daughter Debbie means Debbie must survive the T by 120 hrs; however, to my son Sidney if he survives me means that the 120 hr rule does not apply, per TPC  47(c) 

Interplay of Simultaneous Death Rules

note that these may kick in the operation of an antilapse statute, b/c they require the B to survive the T by a certain amt of time  if B does not, he is treated as though he predeceased, and the gift lapses  then must resort to the antilapse statutes

 UPC/ TX: 120 hr rule  TPC  47(c)
 USDA  deemed to predecease if there is no sufficient evid as to who died first

Statutory Solutions: Anti-Lapse Statutes

these statutes substitute B's where the B's that caused the gift to fail had a specified relationship to the T

UPC  not assigned  just know that its scope is similar to scope of intestacy statute

note that saying 'if he survives me' is not enough under UPC to indicate that this was a condition on taking the gift, and so antilapse statute still applies

Ulrikson (Minnesota): old woman outlives a ton of people, including every alternate ben  no further provision in will, so anti-lapse statute kicks in > UPC adopted here, and is like a laughing heir statute under intestacy  ct gives to issue of the siblings

TPC  68:

(a) if a devisee who is T's descendant or descendant of T's parents (bro's and their kids) is dead at time of execution of will; fails to survive T; or is deemed to predecease b/c of 120 hr rule, his descendants that survive by 120hrs take

descendants take equally if same degree, or by representation if not

Ex: T leaves stock to Daughter, residuary to H.  D has 2 kids.  T & D in wreck; T dies immediately, D dies 2 days later.  D deemed to predecease, so gift goes to D's kids.  If no kids would go to residuary ben, H

[note that under USDA, would go to D's estate, be probated under her will, b/c is evid that she survived!]

(b) if above does not apply, devise goes to residuary; if all residuary B's dead, passes through intestacy

(e) "To those that survive" defeats application of the A-L statute  thus, goes to residuary estate

 NOTE also that this changes the application of 120 hr Rule  merely requires that B survive by some amt of time, and 120 hr rule does not apply b/c the will addressed the possibility

 however, if another person's life is the marker for a gift, must survive that person by 120 hrs

Ex: income to A for life, and on A's death, to B, if B survives A  in this situation, B must survive A by 120 hrs in order to take

 all conditions of the statute must be met to avoid lapse

 must have descendants of the type required

 must be deemed to have survived if necessary under the gift

 A-L statute does not apply if there is an alternate gift:  "To A if he survives, and if not to B
 B will take if A doesn't survive

Lapse in the Residuary Clause

Common Law approach (and in Texas until 1991)

no residue of a residue  can only read the will one time, and if a gift in the residuary clause fails, it passes through intestacy

Texas Approach

TPC  68(c):  If the residuary estate is devised to 2 or more B's, and a gift to one fails, it passes to the other residuary B's in proportion to their share, if A/L statute does not otherwise apply (i.e., any failed gift in residuary does not pass to that person's descendants under (a) b/c B is a friend, not a relative)

Ex: A, B & C are to take under residuary.  B is a friend, and he predeceases.  A & C take 1/3 under CL approach, and the other 1/3 passes through intestacy.  In TX, B's 1/3 passes 1/2 to A and 1/2 to C, meaning that each will receive 1/2 of the estate

 note that this rule is trumped by the A/L portion of the statute

 if one of the residuary B's dies, but is related to T such that his descendants would take under the A/L portion, those descendants will take

Note on Disinheritance

at CL, had to dispose of entire estate in order to disinherit anyone  if anything was not disposed of, it passed under intestacy, even to an unintended/unwanted B [even if specific language of disinheritance in the will]

TPC  58(b) allows a T to specifically disinherit a B.  If so, he will never take, even by intestacy
[can define negatively  in NY, called the negative bequest rule]

Common Disaster Clause

takes care of deaths from same cause

better to have a time of survival clause, b/c this deals w/deaths in quick succession from different causes

time period should be around 30 days  longer, clients don't like, shorter, doesn't solve problems [family allowance helps in the interim]

(3) DEATH OF BENEFICIARY OF CLASS GIFT BEFORE DEATH OF TESTATOR
General Rule

if a class member predeceases the testator, the surviving members of the class divide the total gift

this is not statutory, but rather a ct-made doctrine to approximate T's intent

What is a class?

 "To A's children" is a class gift, i.e., a gift to persons defined solely by class label
if there are 3 children, one predeceases, remaining 2 take 1/2 shares

this type of gift allows expansion of the class

if A has 3 kids when will executed, any afterborn kids may still be included in the gift, subject to class closing principles

 "To A, B, and C" is not a class gift  cant be a gift to named individuals

this includes gift that describes the B's in class terms, but also names them

 "To A, B, and C, the kids of sister Sue" is not a class gift

does not allow for any expansion

if Sue later has D, D is not a member of the class

 "To kids of sister Sue, A, B, and C" is also not a class gift

[Joh thinks this is a bad outcome that may not approximate T's intent]

Hagood: "to my beloved bros, A & B" held not to be a class, and since one died, his 1/2 lapsed and passed through intestacy partially to another brother.  [Joh says obviously not T's intent, b/c would have provided for that bro if wanted to have anything]

remember that if any of these gifts lapse, A/L statute applies

Anti Lapse Rules and Classes

TPC  68(a) provides that if B would be a member of the class if B survived T, B is treated as a devisee at T's death

thus, anti lapse provisions apply to a devise to this class member, such that B's descendants are substituted as B's

Ex:  "To kids of Sister Sue," and Sue has A, B, and C.  A dies before T, leaving D. D will take share of the gift, as A was of the requisite relationship to T, and was a member of the class, meaning his descendants are entitled to take

EXCEPTION: if B died before will was executed, antilapse does not apply

(4) CLASS CLOSING RULES; BASIC TRUST LAW PRINCIPLES
Rule of Convenience  rule of construction

class closes when any member of the class is entitled to possession or enjoyment of his share of the class gift

this can be trumped by express provision in the will, e.g., if says children, whether now or after-born that is followed

also, children in gestation are treated as being alive when the class is closed

the rule only applies to principal, not income (i.e., if class members get distribution of income, class does not close b/c of this)

 class is closed periodically for distributions of income, but is only for that particular distribution  reopens for principal until someone entitled to it

closing the class doesn't mean that all members of the class will share; rather, means that no one can come in, but present class members can drop out by failing to meet some condition precedent

Immediate Gifts

where there is an immediate gift to a class, the class closes as soon as any member can demand possession, either at T's death or later

T bequeaths 10K "to kids of B"  B is alive w/2 kids, C & D  C & D demand immediate possession of their shares  the class closes and 5Kgoes to each  a year later E is born but does not share

Exception:

if no members of the class have been born before T's death, the class does not close until the death of the designated ancestor of the class (i.e., Bob's kids, then does not close until Bob dies)

 rationale is that T must have known there were no class members alive at his death, so assumed T intended class members, whenever born, to share

Gift of a Specific Sum

if a specific sum is given to each member of a class, the class closes at the death of T regardless of whether any members of the class are then alive

MUST do this so that the residuary B's know what they will receive; otherwise, waiting indefinitely to see if part of their gift is revoked

Postponed Gifts

class does not close until time comes for any class member to take possession

Ex: To A for life, and then to B's kids  class of B's kids does not close until A dies, b/c this is the first time that any member of the class has a right to the gift

Ex: T executes will in 1975 leaving Blackacre "to sis A for life, then to kids of B"  in 1975 B has C & D  in 1977 B has E  T dies in 1979, and in 1981 B has F  A dies in 1983  in 1985 B has G  C, D, E, & F take Blackacre, b/c class closed in 1983 when A died

 what if D dies in 1981?

(anti lapse does not apply, b/c D survived T)

(class gift R's also do not apply, b/c D survived T)

D had a vested remainder, subject to partial divestment

his interest will pass under his will or by intestacy

Future Interests

Remainders

always follows a life estate

future interest that is capable of taking on natural termination of the prior estate

never cuts short the previous estate

no gap in time between end of previous estate and beginning of this

 two types

vested  take no matter what

indefeasible

no change in gift

subject to partial divestment

may be reduced by increase in class size

subject to total divestment

if a condition occurs, title transfers

contingent  conditions are tied to taking

Executory Interests

cuts an estate short or there is a gap in time between commencement of this estate and the end of the previous one

Trust Principles

(1) trust can be created informally by expression of intention that property be maintained for the benefit of another

Lux  T left residue (35K real estate) of estate to grandkids (all minors), and ct presumed was to be in trust until they reached majority, b/c will said "maintained for their benefit
(2) trust will never fail b/c a Trustee was not appointed  ct can always designate

Lux:  Executor was appointed Trustee

(3) class closing in Trusts

Lux:  Major problem is when the class should close.  4 options:

 when the youngest, whenever born, reaches 21

violates rule of convenience  would have to wait until dad died to close (biological closure)

 when youngest of those alive at execution reaches 21

T presumed to mean ALL grandkids  if only those, could have named

 when youngest of those alive at T's death reaches 21

same problem  could have named if this is it

 youngest grandkid in being at any one time reaches 21

"picture" concept  if you can take a picture of all grandkids, when none are under 21 in the picture, class is closed

(4) rule against restraints on alienation does not restrict Trusts

while there are limits, T can restrict alienation of trust property, b/c is really restricting trust assets, not property itself

ct can lift these if necessary to protect the trust

 e.g., Pulitzer  trust of stock in NY World not to be sold as long as trust around  trustee petitioned to remove restriction on sale  the ct reasoned that his purpose in doing the restriction was to provide for the family for generations, so the ct authorized the modification to carry out the trusts primary purpose

rule against restraints on alienation only applies to legal estates

cannot convey fee simple and then restrict alienation  this is in conflict w/ownership rights of fee simple

Spendthrift Trusts

generally, creditors can reach assets left outright to devisees

however, if left in a trust that prohibits the trust assets from being encumbered, this is not true

income paid out of trust is always subject to claims of creditors  N.B. that if the will shows no intent that income accumulate, it gets paid out as earned]

[should give residue of estate in trust with a spendthrift clause b/c (1) protects the assets against creditors, and (2) divorce protection  dont have to worry about comingling even if wife is the trustee b/c has to follow the rules of trusts and keep it all separate]

Exceptions:

1. doesnt work with self-settlor trusts

i.e., settlor cannot create a spendthrift trust for his own benefit, as a shelter from creditors

2. child support or alimony reaches it

3. necessary services or support contracts [hospital, etc.]

4. IRS can reach

5. Tort P's in some states can reach (but not Texas)

Precatory (non-binding suggestion) Language

expresses a wish that something happen, but does not clearly indicate that it must be done

not a legally enforceable obligation

 examples of precatory language:  desire (even if express), wish, hope, suggest

 examples of mandatory language:  I direct, the trustee shall, even I want
(5) GIFT TIED TO REACHING SPECIFIED AGE: CONDITIONAL GIFT?
when a gift is tied to reaching a specified age, (1) is the gift contingent on reaching a certain age (and thus one that can fail) or (2) is the gift vested with enjoyment postponed (in which case the gift would pass to the beneficiary's estate)?  Clobberie's Case
gift of income, with principal to be paid at a specified age

"income vests the principal"

fact that income is to be paid suggests that it was vested at T's death

Gifts of Principal Alone

To A at Specified Age, if Age Reached, or when Age Attained
 survival IS required

"when" = "at" = "if"

 if the B does not survive, gift fails and goes to the residuary estate

"To A, to be paid to him at the age of 21"

 not contingent  NO survival required

 treated as vested, with enjoyment postponed (emphasis on grammatical construction)

[note: if A dies early, can the administrator demand immediate payment?  hasnt the reason for the deferral disappeared?

 but, the residuary ben loses these years of the use of the moneys earning power > could give the administrator the pres. value of 10K in 3 yrs.]

To A, to be paid to him if he attains the age of 21
 contingent on survival

"To A at the age of 21, with the income to be paid to A until he attains age 21
 interest vests the principal

Class Gifts and Clobberie
gift to those "who reach" a certain age require survival

Ex: T leaves "$30,000 to the children of B who reach 21," residuary to W  at T's death, B has two children, C (age 7) and D (age 4)  three years later, E is born to B  thereafter, C reaches 21  what distribution is made to C?

 C will take at 21, and the class closes then  so, C will take 1/3

one year later, F is born to B; then D dies at age 20

 C's share increases to $15,000 as does E's if E reaches 21  F takes nothing b/c born after class closed

Ex: T leaves funds in trust "to divide among the children of B, payable to each at age 21, and in the meantime they are to receive the income"  at T's death, B is alive and has three children:  C (aged 15), D (aged 12), and E (aged 10)

class closes when a kid is entitled to possession by reaching 21  afterborn child is entitled to a share of the income, and principal if reaches 21

if any class member dies, is entitled to a share of the principal, but not until would have reached 21

income vested the principal

VI. DOES THE BROWN ESTATE CALL FOR TAX PLANNING?

(1) THE USE OF TRUSTS IN WILL DRAFTING AND ESTATE PLANNING: CRITIQUE OF THIRD DRAFT OF HOWARD BROWNS WILL > TRUST PROVISIONS
(2) BORN-AGAIN WILL DRAFTING
(3) THE GROSS ESTATE: PROPERTY OWNED AT DEATH; NEW BASIS AT DEATH RULE

Valuation and Basis

Valuation

assets are valued at their FMV at the time of death

New basis at death rule

IRC  1014 - basis of prop passing at death is FMV on the date of death

the stepped up basis rule

Community property

IRC  1014(b)(6) - both halves of CP are given a new basis at death, not just the 1/2 of the spouse who died

Ex: if H & W own 100K house, and at H's death is worth 300K, entire basis is stepped up to 300K

however, ROS estates only get a stepped up basis for the 1/2 that passes

Ex: if H & W own 100K house JTWROS, and at H's death, is worth 300K, W gets step up in H's 1/2, to 150K, but her original basis in her 1/2, for a total of 200K basis

Basis for lifetime gifts

donee gets carryover basis on gains, but FMV at date of gift for losses

exception  cannot "launder" assets to get a stepped up basis  rule is that if property is given to donee, and it comes back to the donor [or donors spouse] w/i one year, there is no step up in basis  1014(e)

Ex: W cannot give sick H stock in which she has a 10K basis and which is now worth 100K, and get the 100K basis at his death in 6 mos.  her basis is 10K > however, she can give it to H, who then devises to D, and D will take stepped up basis [ 1014(e) just deals with donor or donors spouse  its grim, but its out there  morbid tax planning ideas]

The Gross Estate

Property owned at death.  2033

Everything owned at death that pass by will or intestacy

Included in estate even though spouse takes elective share

CP states: only 1/2 community is included in D's gross estate

Lifetime Transfers within three years of death.  2035

most not included b/c subject to the gift tax

transfers of the incidents of o'ship of life insurance are included if w/i 3 years

value of the inclusion: face value of the policy

Ex: I gives S a policy w/ CSV of 8K and then dies, paying proceeds of 100K.  No gift tax, b/c under 10K exclusion; but 100K in estate

if transfer more than 3 yrs old, only CSV is included, as a gift

Lifetime transfers with retained benefits or controls.  2036 & 2038

Retained Life Estate: because right to possession or enjoyment is most important characteristic of o'ship, GE includes transfers where transferor retains a life estate

Reciprocal Transfers: H & W create reciprocal irrevocable trusts, income to each other for life, principle to couple's children at death

Retained power to control beneficial enjoyment: Transferor sets up trust, naming self Trustee or co-Trustee, w/power to dictate who receives enjoyment and income from the property

Retained power to revoke, alter, amend, or terminate: 2038

RIVT is included in this category

Discretionary power over income or principle is considered to be power to alter or amend

Can avoid these by naming someone else as Trustee, and making irrevocable

Nontestamentary Transfers: interests that pass other than by will or intestacy

Annuities and Employee Death Benefits: IRC  2039

Property passing by ROS: IRC  2040

Qualified joint interest rule: Between spouses, 1/2 is includible in D's gross estate, regardless of the percentage of consideration furnished

Consideration furnished test: if JTWROS is between D and nonspouse, value includible in T's estate is in proportion to consideration furnished

Presumption that D furnished all consideration must be overcome by estate

General Power of Appointment. IRC  2041

GPOA exists where D had discretion to appoint prop to himself, his estate, his creditors, or creditors of his estate. (i.e., could use the prop for his own benefit)

Example:  Power to appoint at death trust principal to any recipient, not limited by Settlor to any class of Bs

Exceptions

HEMS ascertainable standard invasion power

Trustee has power to appoint principal to self, but only for HEMS purposes, not includible in GE of the B

ONLY for HEMS.  Other words do not work, unless modify one of the HEMS, like "comfortable maintenance"

Special/limited POA

Can only appoint principal of trust on death to a limited class of B's, specified by Settlor ("and then to such of her descendants as she shall appoint by will")

ByPass Trust

Life Insurance. 2042

Proceeds not taxed as income to the recipient

Included in GE > if CP policy, only 1/2 included

Only if D has incidents of o'ship; or

Power to chg B, assign policy, pledge as collateral, borrow vs CSV

If any one of these exist, it is enough

Thus, even a term policy, which has no CSV, is subject to taxation if D retains right to name B

Payment of premiums alone is not enough for incidents of o'ship

Included if any of the incidents are transferred w/i 3 yrs of death

If pd to D's estate or executor, b/c then are prop owned at death

Life Insurance policy owned on the life of another is included in D's estate at its CSV, as prop owned at death

When the insured dies, unless the policy has been transferred to the insured so that he holds incidents of o'ship, the proceeds pass free of tax

Ex: J's 200K policy names D as B, and has a CSV of 28K.  J transfers policy to D, but continues to pay premiums (this has no effect on his o'ship!).  J's taxable estate is 470K

If J dies 5 yrs later, the 200K is not included in the estate.  However, he has made an adjusted taxable gift of 18K (CSV less annual exclusion)

If J dies 2 yrs later, the face value is included in his estate, just as if he had never made the transfer, so that his estate is 670K.  No gift of the CSV is included, b/c does not qualify as an adjusted taxable gift "not otherwise included"

SEE BELOW FOR MORE ON LIFE INSURANCE

Marital Deduction QTIP. 2044

Where previously allowed deduction as B of this, is taxed in the SS's estate
(4) FEDERAL GIFT TAX
Transfers To Which it Applies

2501(c) imposes tax on transfers of property in which valuable consideration is not exchanged

Donative intent is not required

In CP states, where one spouse unilaterally transfers property, both spouses are deemed to have made the transfer for gift tax purposes

Must file return for any year in which cumulative gifts to any one donee exceed 10K, subject to marital and charitable deduction

These are the only available deductions

Marital deduction is unlimited, as long as passed in form that subjects to later taxation--rules governing this are the same as in the estate tax system

Indirect gifts are subject to tax

Forgiveness of debt is taxed to extent exceeds 10K if no consideration

Giving prop for inadequate consideration is taxed to extent needed

A gives B 50K land for 25K; A made 25K gift

Incomplete gifts are not subject to tax

Not complete until the donor has parted w/dominion and control so that he cannot change the disposition, whether for his own benefit or for another's

Ex: RIVT; irrevocable trust, "income to A for life and on A's death the trust shall be distributed to such of A's issue as she appoints by will." (b/c A still has power to determine B's of trust)

Split Gifts. 2513

To provide parity with CP states where gift of CP is split between two spouses, in CL states, prop given by one spouse to any person other than his spouse will be deemed as made 1/2 by donor and 1/2 by spouse, if other spouse consents to splitting gift

Effectively doubles the number of annual exclusions for a married couple

Ex: H gives 15K securities to H & W's D

In CP state, is presumptively CP, and each spouse is treated as having made a gift of 1/2. Thus, there are two transfers of 7500, and two fully excludable gifts

In CL state, or w/gift of SP in CP state, W must consent to treat the gift as a split gift, and sign gift tax return in order to get the same treatment

Exclusions

Annual Exclusion 2503(b)

taxpayer may exclude first $10K in gifts per year per donor, and need not report any gift below this amt

Future Interests do not qualify for the exclusion

Ex:  stocks are given in trust, "trustee shall pay income to A for life, and then to B."  The donee gets an exclusion for the value of the present income interest, but not for the remainder interest

Income is a present interest b/c "trustee shall" implies that A has a right to compel payment of interest.  Is annual exclusion

If was "trustee may distribute what he in his discretion" thinks is appropriate, is not a present gift, b/c D had no right to enforce payment.  No annual exclusion, b/c gift of future interest

If this was a revocable trust, it would be an incomplete gift, and there would be no gift tax on the present income stream until a distribution was made

However, gifts to minors under 21 are different if the property and income meet these qualifications, even though they are gifts of future interests:  2503(c) trusts

it may be expended by or for the benefit of the donee before attaining the age of 21 years; and  [NOTE:  "benefit" is a mandatory word--must follow words of Congress here!]

will to the extent not so expended either pass to the minor at 21 or to his estate or as he appoints under a GPOA if he dies b/4 21

 CAN extend these past age 21 with an "extended 2503(c) trust"
 give child a Crummey w/drawal right
30 day period to w/draw, and if not, it rolls over into a new trust.  Must be exercised in writing

Cristofani: Grantor gives 1/3 interest in warehouse to 2 kids and 5 grandkids, valued at 70K.  She claims covered by the 10K exclusions, so no gift tax return needed. Grandkids have a contingent remainder, b/c was to go to kids on G's death, and if they did not survive her, to the grandkids.  Ct finds present interest, b/c grandkids given 15 day window in which to exercise w/drawal right

It is the EXISTENCE of the legal power, and NOT THE PRACTICAL ABILITY TO EXERCISE IT that controls the legal question of taxation

Noel: guy buys accidental death policy on business trip; Estate claims he has no incidents of o'ship, so should not be included in estate, but ct finds that he does have power to chg B, even though could never exercise it--existence of power enough

Medical and Tuition Exclusion.  2503(e)

Unlimited exclusion for payments made on behalf of others

But, must be paid directly to service provider and not to donee, and only covers tuition, not living expenses, books, dorm, or food

Taxation

On a cumulative basis throughout lifetime  no tax is due unless cumulative lifetime gifts that do not qualify for the annual exclusions exceed 600K

Making 50K gift to son in one year will necessitate filing return to report a 40K gift, but no money need be paid, b/c only due when exceed 600K

No appreciation after the gift is made is taxed to the estate of the donor

The Taxable Estate

Take deductions out of the gross estate for

2053 debts, taxes, expenses, admin costs

2054 casualty losses during course of estate administration

2055 charitable deductions

Marital Deduction!

PPT Credit - credit for taxes on property previously transferred

don't forget this exists to give partial credit for taxes pd on death in quick succession (100% if w/i 2 yrs)

Adjusted Taxable Gifts

These are added to the taxable estate

Only those gifts that are not already included in the gross estate

Includible gift

Ex: T makes a 50K gift to each of her two children for two years.  Her estate is 600K  She has made 160K of taxable gifts during her lifetime, which must be added to her taxable estate, b/c they were not included elsewhere in the estate.  Thus, her tentative estate tax base will be 760K

Excluded Gift

J gives life ins policy w/28K CSV to D.  He has made a 18K taxable gift.  However, he dies w/i 3 yrs, so that the transfer is void, and the face value of the policy is included in his GE.  18K is "otherwise included," and so is not added back in as an adjusted taxable gift

No appreciation after the gift is made is taxed to the estate of the donor

Great way to get assets out of the estate that are expected to go up in value, and have them taxed at a lower value

Ex: each of T's gifts above increases to 70K at her death.  So, she really gave away 280K of assets. However, they are valued at the date of gift value, which is 200K, and taxed only on the 160K that does not qualify for exclusions

Does not matter that the transfer is w/i 3 years of death, unless is a transfer that would be covered under 2035

Methods of Reducing the Taxable Estate

Consume anything in excess of 600K

Make charitable deductions

Marital Deduction

Payment of Medical/Tuition Expenses

Annual Exclusion Gifts

Problem w/this is that you lose ctrl over the money, and it is irrevocable

Ex:  S has 800K taxable estate; can make 10K gifts to 4 grandkids and 2 kids to remove 60K/yr from her estate, and in 3 yrs, will have removed 180K from estate without tax consequences

COMPUTATION OF THE GROSS ESTATE

SECTION DESCRIPTION      

EXAMPLES 

+ 2033  Property owned at death     

Insurance w/ incidents of ownership

+ 2035  Transfers w/i 3 years of death       
Insurance only

+ 2036  Lifetime transfers with retained     
Retained life estate;

   control or enjoyment      


T custodian UGMA gift

+ 2037  Transfers taking effect at death     
Pension

+ 2038  Revocable transfers      

RIVT

+ 2039  Annuities and Employee Death Benefits

+ 2040  Right of survivorship property       
JTWROS bank account

+ 2041  Assets with GPOA      

GPOA Trust

+ 2042  Life insurance proceeds

+ 2043  Transfers for a partial consideration

+ 2044  Previously deducted QTIP Transfers

  = GROSS ESTATE

- 2053  Expenses        


Admin; debts; funeral expenses

- 2054  Casualty losses

- 2055  Charitable deduction

- 2056  Marital deduction      


Qualifying trust, outright gift

  = TAXABLE ESTATE

+   +Adjusted Taxable Gifts      

Taxable gifts after 1976 not

            




  otherwise includible in GE

  = TENTATIVE ESTATE TAX BASE

x 2001  x FET Rate Schedule   (See below)

  = TENTATIVE ESTATE TAX

- Gift Tax Paid           


Taxable gift after 1976 

- 2010  Unified Estate Tax Credit

$192,800

- 2011,2014 Credit for state & foreign death taxes

- 2012  Credit for pre-1977 gift taxes on property included in GE

- 2013  Credit for taxes on prior transfers

  = FEDERAL ESTATE TAX

(5) FEDERAL ESTATE TAXATION OF LIFE INSURANCE
Life Insurance Trust

Prime for use of Crummey w/drawal rt

Mom takes out 500K policy w/14K premiums.  Sets up irrevocable trust for kids for the proceeds.  Trustee applies for policy, and owns it from the beginning so that the 3 yr transfer rule does not apply.  On M's death, Trustee is to collect proceeds and hold in trust

However, 14K premiums are gifts of future interests, so do not qualify for the exclusion.  So, M will put them into trust 1 month b/4 the premium is due, give kids opportunity to exercise w/drawal, and get the exclusion.  Further, on death, full proceeds are excluded from M's estate, b/c she did not own

SEE ABOVE for most info on this subject; also below for CP treatment

(6) THE UNLIMITED MARITAL DEDUCTION AND MARITAL DEDUCTION FORMULA CLAUSES
See supp 12-7. for policies and history

Qualification Rules

If a transfer qualifies for the UMD, it is not taxed as a part of D's gross estate, but is deducted before the tax is calculated

Generally, only interests that will eventually be taxed to the SS qualify

Must be a US Citizen

Must be survived by spouse

Value must be includible in D's gross estate

Interest must pass from D to the SS

Interest must be a deductible interest. (cannot be a nondeductible terminable interest)

Nondeductible terminable interest:  Where upon lapse of time (to spouse for life), occurrence of an event (to spouse, but if she remarries) or contingency (to spouse if she remains unmarried) an interest passing to the spouse fails or terminates, there is no UMD if:

interest passes from decedent to some person other than the SS and

by reason of the passing, that person possesses or enjoys any part of the prop after the termination

Example of a deductible interest: outright gift

Qualifying Forms of Transfers

(1) Outright, fee simple transfer

(2) Marital Deduction Power of Appointment Trust

All income pd at least annually for life to spouse

Spouse must get a GPOA to appoint trust prop to self or estate

GPOA could be either inter vivos or testamentary

Ex: on W's death, Trustee shall distribute the principal to such persons, including W's estate, as she appoints by will.  If she appoints no one, to my descendants

(3) Estate Trust

Remainder interest must pass to spouse's estate at death.  Rarely used

(4) QTIPs.  See below

Tax Planning

Want to utilize both spouse's credit shelter

Equalizing estates during lifetime will make this easier

If H owns 1M and W owns 0, H will want to make an inter vivos transfer in any manner that qualifies for UMD of 400, so that if W dies first, part of "his" estate will pass to descendant w/o tax

Can do this w/QTIP, so that he can name B, as long as he elects treatment on the gift tax return

Formula clause should be used to maximize credit shelter and minimize UMD

UMD should be set up to produce the smallest UMD that results in no FET being paid

Remaining assets are left in a Residuary trust to SS

Trustee distributes income at least annually

Trustee can distribute principal for HEMS purposes, at SS's request

Trustee can also distribute principal in his discretion for non-HEMS purposes

On SS's death, principal is distributed to W's descendants as she appoints

Residuary Trust will hopefully not be taxed to SS, b/c it does not qualify for UMD in D's estate, and will be taxed to him.  So, want it to be a by pass trust for SS, which it should easily be if has the proper language

Goal is to arrive at a Taxable Estate of 600K

In estate of 1.25, with expenses of 40K, need a marital deduction of 610K.  Some of the assets are bequeathed to SS outright (house, life ins, etc.), and these should be removed from the amt of the cash legacy.  Thus, if 610 is needed, and 270K in other assets have passed to SS, cash gift should only be 340K

Clause is great, b/c it takes into account changes in valuation, assets bequeathed outright, and forgotten inter vivos gifts

(7) BYPASS TRUSTS: POWERS OF APPOINTMENT AND HOW THEY ARE TAXED
Introduction

2041 includes GPOA in the gross estate, and thus forms the limit of what powers can be given to the beneficiary of a bypass trust

Want to give the B of a bypass trust only a special power of appointment, not a GPOA, b/c this would be subject to tax in B's estate

Two types of powers of appointment

Inter vivos or testamentary power of appointment

Power to designate the remaindermen

Not a GPOA if B is limited in the persons to whom she can appoint the remainder

SPOA to say that W can appoint to those of her descendants that she chooses

Is a GPOA if W is given power to appoint to her estate

Invasion power

Distribution power of the trustee

No limitations must be placed on the power of the Trustee to appoint principal as it sees fit for the benefit of the B

B/c the B does not have the power to compel the Trustee to distribute trust principal, is ok

Drawdown power of the B

Not a GPOA if for HEMS, and therefore not included in estate if SS has power to w/draw for this purpose

Strictly limited by HEMS standard, although other adjectives can modify those nouns

Vissering: B is a co-trustee of a trust, which allowed Trustees to pay any amt of principal needed for comfort, EMS.  Ct found that this was a limited POA, despite fact it did not conform to the std; found that under state law, was an ascertainable std

De Oliveria: W as Trustee could make distributions to self for "benefit."  Ct found not limited by ascertainable std, and was a GPOA that subjected the trust to tax

Estate wanted to admit extrinsic evid, but ct did not allow.  Said the FET is determined on the basis of the will as written, and not from extrinsic evid of what else T considered when writing

These are generous trusts

Are exempt from tax as long as B does not have GPOA; B gets income for life; Trustee can distribute principal to B for any purpose as long as Trustee is not B

Wants to avoid spending out of this trust

Will be exempt from tax when she dies, so want all possible to remain there

SS 's own estate may exceed the 600K limit, so want to spend that down first
(8) WHAT INTERESTS QUALIFY FOR THE MARITAL DEDUCTION; MARITAL DEDUCTION TRUSTS
Qualifying Forms of Transfers

(1) Outright, fee simple transfer

Limited Survivorship Exception

Where D conditions gift on S's survival for a period of time, gift is still deductible, although potentially terminable, if survival period does not exceed 6 months and the condition is met

"To H if he survives me by 90 days" is ok; not if H dies 3 weeks after W, b/c condition is not met

However, note that you cannot condition gift on survival of some event that will occur at some indefinite time in the future

Ex: does not qualify if say 'to H if living when will admitted to probate.'  Don't know that the will is going to be probated in that amt of time, and the SofL for probate is 4 yrs. Could take that long.  Determined at the date of death

(2) Marital Deduction Power of Appointment Trust

All income pd at least annually for life to spouse

Spouse must get a GPOA to appoint trust prop to self or estate

GPOA could be either inter vivos or testamentary

Ex: on W's death, Trustee shall distribute the principal to such persons, including W's estate, as she appoints by will.  If she appoints no one, to my descendants

(3) Estate Trust

Remainder interest must pass to spouse's estate at death.  Rarely used

QTIPs.  See below

Foster (p. 1061):  devised to "W for life, w/power to appoint principle for her needs and the needs of my children."

Does not qualify for the marital deduction, b/c is not an "all events" power of appointment, b/c state law limited this use of principle with good faith

Demonstrates that, in order to be sure that the UMD can be obtained, it is safer to put in a general testamentary power of appointment

(4) Qualified Terminable Interest Property Trusts. (2056(b)(7))

Generally, this allows D's executor to elect to defer until SS's death all taxes on terminable interest gifts to SS that would not otherwise be eligible for UMD, and thus would be included in D's gross estate

Interest is included in D's gross estate as property owned at death, but is deducted under UMD.  At SS's death, prop is included under the inclusion for "QTIP transfers for which UMD was previously allowed."  2044

QTIP's major advantage is that it allows D to ctrl disposition of his property after SS's death, and while also taking advantage of UMD to the extent needed to minimize taxes

Remainder can go to any B designated by D or SS, through exercise of special power of appointment

QTIP Trusts meet all requisites of a bypass trust, and would not be deductible if Congress had not made special provision  

Requirements of a QTIP Trust

All trust income must be paid to SS at least annually for life

Won't qualify if terminates at SS's remarriage

Ok if there is no specification that the trustee must pay income at least annually, b/c in ea. state, SS can compel the trustee to distribute income at least annually by statute

Ex: T leaves $500K in trust: "The trustee shall pay all trust income to W at least annually for life, and on her death, shall distribute trust principle to my descendants." (probs 10-11, pg 12-49)

Before QTIP rules, this is a nondeductible terminable interest which would not qualify for UMD.  The full amt will be included in T's gross estate, but not in W's estate, b/c the interest terminates at her death

After QTIP, the result depends on whether the executor makes the QTIP election.  If so, there is a $500K UMD.  When W dies, the entire amt will be included in her gross estate, even though this type of interest would not normally be included.  If not, the result is the same as in (a)

During SS's lifetime, no other person may be a permissible beneficiary

No one, including SS, can deplete the trust corpus by giving it away

Prevents SS from removing QTIP assets from her estate by life time exempt gifts

D's executor must elect QTIP treatment

Partial QTIP elections are permitted

Use a formula clause in order to minimize UMD and take advantage of the full $600K exemption

Once an amount is elected, it is irrevocable

Should use the "self-adjusting" formula clause (see supp 12-52: "The numerator...shall be an amount which...produces the smallest marital deduction that will result in no FET") so that fluctuations in valuation and other unexpected changes are accounted for

Value of the QTIP included in SS's gross estate is the value of the elected trust corpus at SS's death

Includes any increases or decreases in its value since D's death

Ex: if a 960K QTIP increases to 1.2M, the entire 1.2M is included in SS's estate

If a partial election has been made, the fractional increase/decrease is included

Ex:  380 of a 960 trust is elected.  The entire trust increases in value to 1.2M.  W is taxed on 38/96 x 1.2 = 475K

Does not hold true if E separates the elected and unelected portions, such that he keeps track of expenditures and increases in value separately.  Then, are taxed on the actual value

Should try to spend for SS's support out of this portion of the trust, so that its value, which will be taxed at death, is minimized

Put growth assets in unelected portion, b/c it will not be taxed no matter how much it increases in value

Ex. comparing bypass trust and QTIP Trust. (probs 12 & 13, supp 12-50)

H devises residuary estate to W for life, with trustee directed to pay income quarterly for life, as well as principle as needed for HEMS.  Upon death, W has power to devise to H's descendants

Bypass trust:  valid, b/c only gives a limited power of appointment.  Thus, no UMD

Taxable estate is 980K (1.3M less deductions).  Tax on the estate is 338K, less 47K exemption (amt that existed in 1982), resulting in a tax of 291K

Residuary trust: 1.2M - 531K = 669K (probate estate less 2053 deductions, outright bequests, and tax)

When W dies, none of this is included in her estate, because it was a valid bypass trust.  Further, she does not owe any tax, because her estate was under 600K

QTIP:  the election can be made, because the trust meets the criteria

Executor wants to make a partial election, so that the credit shelter is maximized in this estate, and so will try to obtain a taxable estate of 600K, using an adjustable formula clause to allow for changes in valuation

1.3M estate - 320K other deductions - 380K UMD = 600 taxable estate.  Thus, no tax due on the estate

Residuary trust: 1.2M estate - 240K = 960K

Out of this, E will elect to treat 380K as a QTIP trust, in order to get the UMD for that portion.  This leaves 580K unelected

The elected portion will be taxed under 2044.  E should treat these as separate trusts, and spend down the elected portion in order to minimize tax

Taxes in W's estate

Assuming value of QTIP has increased to 1.2M, so that W is taxed on 475K (increase in elected portion), and she has 220K assets from H, 100K of her own prop, and 30K deductions, her taxable estate is 765K.  She owes 61,350 FET
(9) COMMUNITY PROPERTY ISSUES
Life Insurance Purchased During Marriage in a CP State

Because the community owns life insurance policies that are purchased with community funds, upon the death of the insured/uninsured spouse, only one half of the proceeds/cash surrender value are includable in the spouse's gross estate

Ex: H buys 200K life ins policy in TX, and pays premiums from salary.  W is named beneficiary.  Upon his death, only 100K is included in his gross estate (and is eligible for UMD, since proceeds go to W).  W's 100K, received by virtue of her CP interest, will be taxed in her estate

Ex:  same, but W dies first.  1/2 of the CSV is included in her gross estate.  If she leaves to H, the amt is eligible for UMD.  However, this makes H owner of the policy, and entire 200K proceeds will be taxed at his death

If the uninsured spouse dies first, should have a provision in her will leaving interests in ins policies on the life of the SS to someone other than the insured

If W leaves her 1/2 interest to someone other than H, 1/2 of the proceeds will escape taxation, although her estate will not get the UMD for the CSV

Ex: if W leaves any insurance policies on the life of H to D, D owns the policy.  1/2 of the CSV is included in W's gross estate (here, 14K).  But, upon H's death, D's 100K escapes further taxation.  Only H's 100K will be included in his estate

Life Insurance Acquired Before Marriage in a CP State

CA follows the pro ration rule:  policy is considered CP in proportion to the amount of premiums paid after marriage

Entire value of SP proportion of the policy proceeds pass to the B, as well as one-half CP proportion.  Remaining one-half CP proportion passes to SS

Ex (supp 12-26):  H buys 100K policy, naming M as Beneficiary, and pays 2 premiums.  H then marries W, pays 6 premiums out of salary, and dies

2/8 of policy is SP, 6/8 is CP.  SS is entitled to 1/2 of 6/8 of the 100K proceeds, or 37,500

Tax consequences

All SP and 1/2 the CP is in the gross estate of D.  In above example, 25K plus 37,500 is included in H's estate.  There is no need to include SS's 1/2 share of the CP proportion, because it was not an interest that "passed" to her--she owned it

Note that spouses are absolutely protected from the other spouse's disposition of CP by will or during life w/o their consent in CA.  If one spouse tries to dispose of property, remaining spouse can set aside the transfer.  (supp 12-35)

Same R applies in WA

Texas follows the inception of title rule

In above example, H owns the policy outright as his SP, b/c first premium was paid out of his SP before marriage.  Thus, M is entitled to the entire 100K

However, the community has a claim for reimbursement for any premiums paid out of community assets

Here, community has made 6-1500 payments, for 9K total.  W is entitled to 1/2 of this amount

Reimbursement is generally an equitable claim.  Here, will be allowed b/c community has not benefited from o'ship of the life ins policy

Tax consequences

Entire amount of policy will be included in gross estate, if the B is not SS.  In this example, 100K is included in H's gross estate, less 4500 claim for reimbursement, which is a 2053 deduction

Policy remains SP even if appears that a new policy is purchased each year, as long as there are guaranteed rights that the ins co cannot revoke

Ex:  term policy is annually renewable, and is "guaranteed renewable and convertible"  Even though appears that a new policy is purchased each yr, there are rights associated with it that relate back to the initial date of purchase

Cavanaugh confirms this result

Fraud on the Spouse Doctrine (TX, LA, NM, AZ)  (supp 6-16)

Spouse can make a reasonable gift of CP, but if it is excessive, it will not be allowed

CA test may be preferable, b/c this test is "spongy" in that it is not clear what will be considered reasonable or excessive.  These cases are unpredictable, and are usually litigated if not cost-prohibitive

Factors to consider include:

relationship of the transferee;

if related to the couple, probably ok if not otherwise unreasonable

Not ok to give to mistress

value of assets in relation to community estate;

If gift small in relation to entire estate, supports no fraud

special circumstances; and

i.e., if the transferee has a special health problem, etc

whether the SS has been otherwise provided for

If D left all other property to SS, but left life ins to kids by previous marriage, weighs in favor of no fraud, b/c D did provide for SS

No fraudulent intent need be shown; can be constructive fraud

Doctrine does not apply to above situation, b/c the portion that was devised was not CP.  It can clearly be demonstrated to be SP by the date on the policy itself

If a SS unsuccessfully challenges a transfer, the SS is treated as having made a gift to the transferee of her 1/2 of the CP for tax purposes

Donative intent does not matter; rather, transfer for less than adequate consideration is all that counts

Ex:  H & W live in TX; H buys 100K life ins policy, names M as B.  Though there are not enough facts, because H named his mother as B, looks like W may lose claim for fraud on spouse.  50K will be included in H's gross estate.  The other 50K is treated as a gift made by W to M, so that W will be req'd to file a gift tax return declaring a 40K gift

Further, in this example, SS does not get reimbursement of premiums, b/c community funds were expended on CP, not SP

Assets Acquired in CL Jurisdiction After Marriage and Imported into CP State

Generally, o'ship of prop is determined by the laws of the state where the couple is domiciled when it is acquired

CL jurisdictions

SS has rights in property under the elective share statutes

Tax consequences

2034 provides that the full amount of property is included in the gross estate, without deduction for elective share

However, any property that SS makes the election for qualifies for the UMD, b/c she receives outright o'ship of the property, regardless of D's intent

CA Rule: Property acquired in another state that would be CP if acquired in CA is quasi-CP

Unlike the prior, unconstitutional CA statute, this statute merely restricts the acquiring spouse's power of disposition, rather than depriving that spouse of property rights (previous statute said that such prop was CP, and thus effectively deprived the spouse of 1/2 o'ship)

Power of disposition is restricted, because upon disposition, property is treated like CP

Applies to both lifetime and testamentary transfers

This is automatic, and no election needs to be made

Ex: 300K stocks purchased in IL from H's SP.  Move to CA; H dies, leaving everything to L.  W is entitled to 1/2 of the 300K

Non-acquiring spouse must survive in order to take a share of Q-CP

Reflects the fact that this statute is intended to protect the SS, much like an elective share statute

Ex: in above ex, if W died first, leaving all to son, S is not entitled to a share of the 300K. W cannot give any interest in this property to S, b/c she has no o'ship rights

Applies to personal property only, because the situs rule will still apply to any real property

Life Insurance--same principles apply

Under facts of example above, assume that H married W before buying the 100K policy naming M as B

If W dies first, Q-CP statute is not involved.  She'd have a claim for 1/2 of 6/8 of the CSV of the policy, as that portion is CP

If H dies first, W gets 1/2 of 6/8, or 37,500 under the R that spouse cannot give away CP w/o consent.  As to the 25K SP component, Q-CP principles apply, such that W will get 1/2 or 12,500, for 50K total

Tax consequences:  H's gross estate will include his 1/2 community (37,500) plus his SP (25K).  He gets a 12,500 UMD for the Q-CP that went to W

Texas Rule:  there is no quasi-CP treatment of assets upon the death of a spouse.  While such does exist for divorce purposes, in probate, inception of title governs.  Hanau (supp 12-33)

Thus, no protection in TX equivalent to the elective share statutes

Community may have an equitable claim for reimbursement of premiums

(10) REVIEW OF LIFE INSURANCE BENEFICIARY DESIGNATIONS  HOWARD AND WENDY BROWN
A little review...H has a 175K policy; W has a 100K policy.  Each is CP in our example.

1/2 of the face value of the policy will be included in the estate of whichever spouse dies first, subject to the UMD

Other 1/2 will not be subject to gift tax or income tax, but is an asset owned by the SS, under CP principles, and will be taxed in that spouse's estate

1/2 of the CSV of the SS's policy will also be included in the gross estate of the first spouse to die

That spouse had a 1/2 o'ship right in the policy by virtue of the CP principles

Should designate kids as recipients of this o'ship interest in order to escape taxation on the death benefit at the death of the SS

Protecting the Life Insurance Benefits from Creditors:  Spendthrift Trusts

Can establish an unfunded RIVT, naming the Trustee of the trust as beneficiary of the life ins

Viable trust even though unfunded, under TPC  58

Note that the creation of the trust will be subject to challenge under the Fraud on the Spouse doctrine if consent of the spouse is not obtained

At death of creating spouse, there are two transfers of property, b/c CP

Should divide trust into W share and H share, and then W will be treated as settlor of her share

On death, creating spouse's share of the trust becomes irrevocable

Assuming that both spouses' shares are made irrevocable by the trust instrument, what are the consequences to creditor's ability to reach assets?

Creating spouse's share is untouchable by creditors, because it meets the requisites of a spendthrift trust:  it is irrevocable transfer by a 3d party for benefit of SS

However, if there are any distributions of income, these can be reached by creditors Protection only survives as long as in the trust

Note that the stream of income is protected, such that creditors cannot garnish or attach it.  This makes their remedy inefficient, b/c any time there is a distribution of income made to the SS, will have to sue

SS's share can be reached by the creditors

Her share has been transferred by her into a trust for her own benefit.  This is true even though the trust is irrevocable

Tax consequences: SS has made a taxable gift of her 1/2, b/c her share is irrevocable in this scenario, indicating a completed gift of the remainder to her kids

However, the gift is reduced by the income stream that she has reserved to herself, because she cannot make a gift to herself.  Thus, the value of the gift is 1/2 value of life ins death benefit less value of her retained interest

Tax consequences at the death of the SS

H's share will not be included in her estate, as it is a valid bypass trust (income to W for life, then to kids), unless executor makes QTIP election

W's share will be included in her estate, including any increase in the principal value of her 1/2 share

She made a transfer and retained income, and is taxed under 2036

Previous "tax" on gift will be taken into account.  It does not qualify as an adjusted taxable gift, and won't be included there; thus in estate only one time

1969 UPC 2-102 gave all to SS if no issue or parent; 1st 25K + 1/2 if parent or issue who are issue of SS; and 1/2 if issue who are not issue of SS

VII. WHAT THE BROWNS ATTORNEY NEEDS TO KNOW ABOUT ESTATES and FUTURE INTERESTS
(1) POSSESSORY ESTATES; REVERSIONARY INTERESTS
(2) REMAINDERS, EXECUTORY INTERESTS
(3) THE RULE AGAINST PERPETUITIES: BASIC PRINCIPLES
(4) THE REQUIRED CERTAINTY OF VESTING: THE WHAT MIGHT HAPPEN RULE
(5) CLASS GIFTS AND AGE CONTINGENCIES
(6) CHARITABLE TRUSTS AND THE RULE AGAINST PERPETUITIES
(7) PERPETUITIES SAVING CLAUSES
PAGE  
14
--11/9/01

