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I.
Commissioners

Franchise locations:

Antitrust loss (LA Raiders) hurt the NFL.  

· The single most important decision in modern sports.

MLB has franchise stability b/c the Commissioner can say yes or no to moving the franchise.  Last baseball team moved in 1971.

Anti-trust is the biggest problem facing the leagues today.

· Follow the money.

Baseball:

The National Agreement:  1903, created the structure of MLB. 

· Set 2 leagues with territorial exclusivity.  

· Cities with competing teams could keep them.  

The Reserve Clause: team had a right to reserve the players on their team (no other team could touch them).

· 1914 Federal League basically purchased by MLB w/ the exception of the Baltimore Orioles.  Sued on anti-trust.  

· Oliver Wendell-Holmes ruled baseball not subject to anti-trust laws (no link to commerce).

· No MLB competition.

· Black Sox Scandal 1919.  MLB appointed a commissioner (Landis was the federal judge that first gave them the anti-trust power).  Landis given unlimited authority:  bans all of the Black Sox that knew about throwing the game for life.  Banned gambling, kept MLB white.

· Strong Commissioner in MLB still today.

· 1953 structure of MLB changed:  3 teams moved (KC, Milwauk., Baltimore (Braves))  No moving since the 1960’s only expansion.

Basketball:

Lots of moving.

ABA 1960’s created a competing league with 3 point plays and slam dunks.  

· Merger w/ NBA.  

· Leads to instability (19 franchise movements in 20 years).

Changes:  1970’s: NBA is going black and drugs.  

Afraid the league may fold:

· Larry O’Brien = commissioner and the Salary Cap both happen in the early 80’s.  League agrees that a specific amount of revenues will be transferred into player’s salaries.  

· Sal Cap may have saved Bball. (Bird, Magic, and Jordan too).  

· Drug policy is initiated as well.

Football:

NFL not much of a league in the early 50’s.  

· 1958 Championship game = 1st OT game in history of football.  

· Johnny Unitas drives the Colts downfield wins game, greatest game ever played. 

· Only 2 years later a competing league came into existence.  

· American Football League.  

· Leagues merge:  Anti-trust problem solved by going straight to Congress.  

· Guarantee there will be no reduction in TV.  

· Pete Rosell the new commissioner.  Still moving.

Hockey:

Merger of leagues in 1960’s.  Hockey evolving to the south.

9/6/2000
On-field Misconduct

Golden State and Latrell Spreewell

1997-98:  What should Golden State do w. the star player and the coach?

· Internal matter initially?  Common law or collective bargaining?

· Mgmt suspends him for 10 days initially at a salary loss of $940K

· Protect the fans and their property?

· Press went crazy

· GS then terminates Spreewell’s contract.  4 yrs/$32 million lost.

· Violated the “morals” clause of the K and t/f GS had good cause to terminate.

· The Spurs then want to pick up Spreewell.

· Commiss. Stern then suspends Spreewell from the league for the rest of the season+ so that he doesn’t profit from his wrong-doing.  Excessive?

· Probably when looked at in the context of other major league disciplinary actions.

· What if it was the only punishment that was adequate?

When should penalties start?

· Should they be penalized in the playoffs?

· NBA: yes (see Patrick Ewing)

· MLB: no (appeal and defer till later)

· NFL:  yes

Legal structure behind all of this

· Commissioner has initial authority

· Players can appeal to arbitration under the players agreement’

· Sprewell went to arbitration

· Arbitrator was final.  Middle ground.

9/11/2000
Sprewell’s punishment:  was it racially motivated?

· No proof but possible.  Nothing to compare it to.

Stacking:  do coaches unconsciously stack their black athletes in certain positions?

· No proof but possible.  No way to know really.

· “Thinking positions” not traditionally black?

· Un-provable 

Leagues all say the right things.  

Is the lack of minorities in coaching and ownership of pro teams a legal problem?

· Not much you can do about it legally even if it is.

· More of a moral problem if it is.  This is how the leagues treat it.

· Commissioner v. individual owners

9/12/2000

John Rocker: interview with Sports Illustrated

· The Agent’s perspective:  damage control:  misquoted, didn’t say it, his actions are different than his words, apology.  Couldn’t get in front of it fast enough.

· The Braves management:  the interest of the team is not necessarily the interest of the league.

· The Commissioner:  $20K fine (highest ever), sensitivity training, and suspended for 60 days.

· The union:  Debated appealing the commissioners ruling and did appeal.

· The arbitrator:  lowered it to 15 games and $500.  Rocker thought that was fair.

Established that MLB has the right to take action for non-criminal off-field behavior, and the precedent that MLB can take action against a player for words alone.

MLB should have condemned it and moved on.  Rocker has a right to be a jerk.  

MLB still pays players when they are suspended

Each of the leagues is going to be one the side of the statistics.  Like a political poll.  What does the public say is the right thing?  Rocker became a cheap way for the league to say they aren’t racist.

Casey Martin:  ADA case, may be going to the USSC.  

Ken Venturi put forth by the PGA as a reason for not allowing a cart.  Is walking an essential part of golf.  Most courses require that you use a cart.  Inconsistency.

Weiler:  Civil Rights and Sports

· Difficult to decide how broadly to apply ADA while still maintaining a level playing field

· Monopoly power of leagues means can’t rely on market pressures to ensure sports will adhere to community value

· Lack of minorities in pro sport management no longer a problem

· Problems facing sports now:  disabled athletes (Casey Martin), HIV (Magic, Greg Louganis)

· HIV:  Nature of a sport may place limits on ability to modify rules while preserving integrity of the game

· HIV is protected under the ADA

· Full disclosure of conditions may be enough:  if opponents know of HIV condition and consent no need to bar anyone from participating

· Casey Martin:  ADA does not require accommodations that would alter the fundamental nature of a program.

· The Tour screwed themselves by not embracing Martin like they did Tiger Woods

9/13/2000
Gambling and Sports

Gambling and Sports: bad mix.  Immoral (Powe), Let it happen (Weiler)?

· Players have lost the incentive to throw games:  salary and bonus.

· Should we allow gambling in ML sports?

· Analogous to SEC?

· College players may be most vulnerable.

Gambling = victimless crime:  difficult to prove.

Weiler:  the problem is so bad in U.S. we should legalize it and require licenses

· Throwing a game is a capital offense

· Betting on a game isn’t

· Sanction on Rose was too harsh:  he was betting on his team to win

· The real threat is from who a player bets with , not what they bet on

· Save expulsion for players who throw games

MLB fan reaction against gambling:

· Born from the Black Sox scandal.

· Black Sox scandal also led to the power of the Commissioner (Landis).

· Anti-Gambling Rule 1926:  still in effect today

· The Rule:  Any player, manager, or owner who bet any money on a baseball game would automatically be suspended for a year, anyone who bet on a game involving his own team would be banned from baseball for life.

NBA Rule:

· Players cannot bet on or fix team games.

· Developed in 1950’s.  More lax than MLB

Player ejected from the NBA for betting on Pistons.  (Molinas) Sues back in anti-trust.  He lost.  Then went to jail for getting college kids to shave points.  Banning gambling makes sense?  Possibly.

NCAA Rule:  players can’t bet with anyone on any game involving their school teams, not just the team they play on, as well as can’t bet with a bookie at all on anything like the World Series or Super Bowl.

· Point Spread makes gambling attractive to gamblers and players

Freshman player at Iowa linked to Molinas, forced out of college bball.  Goes to ABA, prepares an anti-trust suit, comes out in discovery that he never was engaged in any illegal activity he goes to play for the Suns, NBA drops its suit. Hawkins eventually goes to hall of fame.

Rose v. Giamatti

ML Rule 20:  no carrying on with bookies.  He was.  Violation.

Commiss. Giamatti hires an investigator (Dowds = MLB’s 1st special prosecutor) relied on Peters who was Rose’s bookie. He cooperates w/ MLB due to federal case (cut a deal).  

· Says Rose always bet on the Reds to win (ie wasn’t throwing any games)

Giamatti wrote the trial judge recommending a light sentence b/c Peters was telling the truth.  

· By inference he is saying Rose is lying.  He never heard Rose’s side of the story.

Rose files a suit against the Reds and MLB in OH state court.  No diversity, not removable to Fed. Court.

· State trial judge is going to side with Rose.

· Reds eliminated, MLB removes to Fed Court

· Rose also evading taxes, IRS squeeze at the same time

· Lifetime ban with the ability to reapply settles it.  Rose agrees to this thinking he will be reinstated.

· Giamatti dies one week later. Faye Vincent becomes Commissioner.  No one will lift the ban.

· Rose is management and not a player at this time.  No appeal to arbitration allowed. If Rose were still a player may have had different options.

9/18/2000
Drugs and Sports

NBA 1st to recognize it had a problem, shortly after MLB did.

1984:  Len Bias died.  Demand to do s/t about drugs.  Reagan era:  Just Say No.

· Each sport embarrassed by player deaths.

· Got tough?

· What should a commissioner do about use of drugs?

· Cares about image

· Has the power to protect the integrity of his sport.

· Owners?

· Can they have their own policies?  Sure.

· Usually very forgiving if the player is good.

· Players?

· Form of assistance for those that use

· What if it isn’t affecting the team?  Live and let live?

· Again more tolerant the better the player

· The Players union?

· Want to protect the players.  Reflect the consensus of the players themselves?

· Strongest union = MLBPA

Steve Howe:  first ever lifetime ban for drug use:  but wait he’s still playing!?

Commissioners felt that fans wanted something done.  Look at Steve Howe, still playing after 7 offenses.

· Did the fans really want s/t done?

· MLB commissioner and the club can be involved in punishing a player (Good Cause Clause in the contracts).

· The club manager and gm both testified for Howe at arbitration. Left their principles at the door?

· Arbitration:  split the baby down the middle.  Risks of not doing it = arbitrator can be fired under the collective bargaining provision.

· Howe arbitrator opinion = by banning Howe for life you eliminate his livelihood.  An addiction = an illness, not a crime.  MLB is at fault for giving Howe more chances??? Huh?  League should have tested him daily.

· Unless the rules are clearly spelled out you get results like this.  

· NBA unlike MLB has clear rules on drugs.

MLB can penalize players for use of illegal drugs as contrary to the “best interests of baseball”

· Collective labor agreements with neutral arbitration, exposes a commissioner’s rules to challenge by players.

NFL

· Commissioners have unreviewable discretion to deal with conduct that is detrimental to the integrity of or public confidence in the game of football.

Two-part drug program:

1. Players accept drug testing of everyone as part of the pre-season physical exam

2. Owners won’t test again unless a team Dr. believes there is reasonable cause

NBA

· Drug program came at initiation of the players association (PR problems in basketball, all black druggies)

· Treatment plan:  3 strikes and you are out.

Drugs and Collective bargaining:  the union must agree on the rules.  

MLB union difficult:  always say no.  

NBA and NFL give more on this, had to from a PR standpoint.

· Random testing ok in NBA.  If you’re caught, you will be screwed.  If you come forward, you will be helped.

· Is this really the case? No.

· NBA policy is draconian, no one’s interest to enforce it.

· Reasonable cause is the only time a drug screen is initiated.

· The clubs are the initiators.  They don’t want to initiate it, don’t want to lose their best players.

· Boston’s next best bet Reggie Lewis, was his death drug related?

· No one wanted to test him for coke.

· NFL:  Bam Morris, Michael Irvin never drug tested by the league.

· Intentional?

· The drug tests are announced at the beginning of training camp or unless there is clause.

· Union notifies the players of the cut-off dates for purification.

· Players that flunk aren’t suspended by the league.

· As long as not caught the league will not pursue.

· PR job by the leagues.

Tony Phillips of the CA Angels.  Caught ready to purchase in a cheap motel.

· Club suspended him ASAP.

· On what grounds?  Arrested for attempting to buy?

· Union appealed and he was reinstated.

· Angels owned by Disney.  Disney at the same time signed entertainer who had violated the same.

9/19/2000
Olympics:  place where performance-enhancing drugs have been most impressive.

· East Germans

· Ben Johnson, Canada

· Michelle Smith, Ireland

· Performance enhancing drugs do work = the problem.

· At some level though they begin to hurt performance.

· Lyle Alzado

· Reasonable medical consensus that they do have long-term negative effects. Creates incentive to ban them in addition to better effort through natural abilities.

· If you don’t you will lose.  Pressure on players to take them.

· Test, test, test

· Justification for testing based on integrity of sport and the health of the participants is intertwined.

· Problem with testing:

· False or mistaken positives

· Consequences of getting caught are overwhelming

· Career ending for Olympians for example.

· What’s an explanation for testing positive improperly?

· There isn’t one but the tests are not always accurate.

· Masking what is being taken happens.

· What do you test for once you have the blood or urine?

· Unions matter here.

The Unions are significant:

· Stand as a block b/t societies good intentions and how they are imposed on the players.

· When you shift to athletics that don’t have unions you see different policies w. testing.

· Olympics, high school, college, etc

Drugs and 4th Amendment Problems

· 4th amendment has been eroded over last 30 years.  No 4th amend. Cases that haven’t involved drugs in recent history.

· It doesn’t protect what it used to.

· War on drugs 

· A 4th amendment case always has a guy that is guilty, why else claim unreasonable search and seizure?

· Puts real pressure on making the 4th amend. Looser

· Does the 4th amendment prohibit random drug tests?  Without probable cause there is no reason to search.

· Gov’t has no business doing this without suspicion.

· Privacy Arguments:

· Monitoring:  weak argument compared to probable cause.

Interest in random testing:

· Integrity of the game

· Roll models

How important is the interest when compared to probable cause and constitutional rights?


If testing for performance enhancers, may be strong


If testing for marijuana may not be as strong a basis

Stanford tried to get out of the NCAA testing but CA courts wouldn’t let them

· There is a legitimate gov’t interest in the testing that needs to be protected

· Private university, not covered by US const., NCAA is also a private org.

Veronia School Dist. v. Acton

Acton a 12 year old seventh grader.  School district decides to test for recreational drug use in its student athletes (not performance enhancers).

Affirming the right of a Jr High to test their students to test without suspicion.

· Diminished expectation of privacy

· Roll models = football players

Georgia required all politicians running for state office to take a drug test (from their own Dr.)

· Distinction:  they aren’t roll models but we can screw around with high school kids and not politicians.

Athletes that can’t protect themselves through collective bargaining can be tested randomly at the will of the governing body.

· Not a pretty legal picture.

Weiler:  Individual contracts between teams and players should deal with drug abuse not the league.

Domestic Violence

Are male athletes more prone to participate in domestic violence than the average society?

· Bulletproof culture for athletes:  cause misbehavior?

· Similar to recreational drugs they get away with it but we can’t?   or the exact opposite.

· Are there any penalties?

· Lime light if they misbehave

NFL states that criminal behavior will be punished by the league.  

· Ray Lewis fined $260K for w/holding info in a crim investigation.  Currently under arbitration.

Other leagues have no position on it.

Wives have incentive to support prof. Athletes if charges are brought against husband.  

Weiler:  Any seriously illegal behavior by players must receive the same response from their sports that a drug offense does.

· Athletes are more likely to be arrested than non-athletes when accused of assault (also more likely to be acquitted).

II.
Sports law: contracts, anti-trust and labor law.

Major League Baseball

MLB Reserve Clause dates from 1887

· If the player won’t sign the K, the club has the right to renew on the same terms as the prior years except to salary and salary is unilaterally chosen by the club.

· Lifetime agreement b/t the player and the team whereby the team can set the salary every year of the player’s career.

· Contract will last until the team trades the player or until the player retires. =  a lifetime contract.

· Before the draft was instituted it made sense

· When you sign a contract expect to be bound by it.

· Athletes are bound by the valid contracts he signs

· Most disputes center on validity of contracts

1902 American League formed:  Philly A’s try to offer a contract to one of the Phillies.  Phillies went to court, want an injunction.

· PA court ruled in favor of Phillies.

· Valid contract, unique player, negative enjoined.

· A’s traded to Cleveland

· Injunction was only good in PA, only had to miss PA games

· Becomes moot with the National Agreement b/t National and American Leagues:  all players forced to sign the same contract regardless of the team.  No tampering clause included on the owners:  I won’t steal from you:  Included the Reserve Clause.

· Reserve system leaves everyone in same position

· Federal League formed around WWI.

· Hal Chase:  good player.  Suit brought for injunction, defended against the injunction with Anti-trust law claim.

· Trial judge agreed with him.  National agreement violated Anti-trust laws.

· Federal league goes under

Federal Baseball Club of Baltimore

1922:  SC holds that baseball is not bound by the anti-trust laws. 

· Sherman Act applies only to interstate commerce, this found not to be interstate commerce.

· Reserve Clause is ok.

· The decision is wrong over time:

· Post 1937 theory:  if it moves its interstate commerce

· End of 1930’s:  lights, radio, commercial elements of baseball are greater than they were in the 1900’s

When Landis dies in 44 MLB is concerned about anti-trust status.

· So it appoints Commissioner Chandler, senator from Kentucky, to protect MLB from attack from Congress.

· Chandler was successful.

· Mexican League wanted to move into higher status by competing with MLB.  MLB informed its players that they would be blackballed if they signed with the Mexican league.

· Senate judiciary committee considering MLB anti-trust exemption.  Chandler convinced them the reserve system was essential to stability of baseball.

· Cases go to SC and it upholds Federal Baseball as good law.

· Players knew they weren’t making as much money as they could w/o the Reserve Clause.

· Marvin Miller hired by the Players to head their union, former steel workers union economist.

1968:  Curt Flood is traded to the Phillies and balks at the trade, Miller says the union will back him in suit against the MLB reserve clause.

· Involuntary servitude?  Being paid $100K a year in 1969.

· Lower court in Flood talked about stability of MLB, national standing, it could make the decisions in its own best interest.

· Flood then hires former SC justice Goldberg to argue his case

Flood v. Kuhn (1971)
Four reasons Federal Baseball and Toolson upheld

1. Congress knew MLB was a trust.  If they intended to include it in anti-trust they would have said so

2. To change MLB now would create too much unpredictability

3. A ruling could create a retro active effect

4. Precedent.

· Opinion was rhetoric.  Short history of baseball.  Listing of players.

· Justice Blackman wrote the opinion.

· Only 2 post war players on the list (Robinson and Campanella)

· Blacks added after the fact to the list.

· Omission:  Mel Ott.  Blackman oversight-never forgive himself.

· Opinion written by a fan of MLB.  Decision of what to do as seen by a fan.

· Flood loses. Baseball is not subject to the anti-trust laws. 

Toolson v. NY Yankees (1953) decision cited as holding MLB was not within the scope of the federal antitrust laws (see handout page 273)

· MLB develops its structures outside of laws on its own.  Nothing to litigate.

· Congressional awareness

· Reluctance to overrule Federal Baseball with retroactive effect

· Desire that remedy be by legislation not court

No congressional intent to include MLB in anti-trust laws.

Kurt Floods case was the same, may as well have been decided in 1953, stare decisis was a consideration for sure.  Fed Baseball was no more wrong in 1971 than it was in 1953.  

Toolson and Flood both talk about stability:  What did the judges mean?

· Is MLB more stable than the other major league sports?

· Players are traded more in MLB but

· It seemed more stable than it actually may be.

· It looks well run.  Is it possible it is stagnant.

9/26/2000
Sports law: contracts, anti-trust and labor law.

· Contract is a contract:  can be handshake deals.

· Oral K’s: have been honored.

· NBA:  it is illegal to rewrite a contract.

· Player’s shouldn’t hold out, there is nothing a club can do anyway.

· NFL:  hold outs = you can rewrite (especially for cap purposes).

Anti-trust:

· Flood holding that anti-trust laws don’t apply to baseball

· Sherman Anti-trust Act
· Section I Cause of Action:  requires a minimum 3 things

· A contract, combination or conspiracy (c, c or c):  

· There must be two parties in order to violate Sec. I

· The above c, c or c must not produce a restraint of trade

· Don’t they all produce a restraint of trade by definition?  Yes (basic contract law). 

· Makes every contract illegal if you interpret language literally.

· Common interpretation:  whatever the SC says it is.

· Only unreasonable contracts violate Sherman.

· Must come up with concepts of reasonableness to apply.

· The restraint of trade must affect commerce among the states (not usually looked at in this class, assume that it all does).

· Section II Cause of Action:  every person who shall monopolize is barred from doing so. 
· Monopoly power combined with evil intent.

· Microsoft.

· Not illegal to be a monopolist under Sec. II, but is illegal to use the monopoly power with the evil intent of stifling competition to remain a monopolist. Ex:

· Predatory pricing: price gauging to drive out competition.

· Threaten

· More rare in sports law than in business. Most of what we will see is Sec. I violations.

Interpretation:  Monopolies are bad.  Why?

· Supply and demand in a competitive market = equilibrium b/t price and output.

· Monopolists under produce fewer goods at a higher price.

· Dead weight loss is a loss to society = inefficiency that would not occur in the marketplace but for the monopoly.

· Wealth transfer occurs:  is it bad?  Consumers say yes, anti-trust specialists say maybe not (Chicago school).

· Per se violations identified in ‘70’s:  don’t require full analysis.  Ex:

· Price fixing

· Market division

· Group boycott

Chicago School critical of per se violations, say you need the analysis.  Does have a lot of impact.

Sports Law:  May not be clear that a c, c or c exists.

· Suppose one of the leagues is a single entity like Microsoft, it is then by definition impossible to have a c, c or c.

· The teams aren’t a single entity though.  But this doesn’t detract from the argument that the leagues are single entities, t/f they can’t violate Sec. I laws.

· Leagues use this a defense a lot.  League loses.

· Powe thinks there is more to this than the losing record indicates.

· Player restraints:  Group boycott?  Contract that restrains trade?  Complaining about the buyers not the sellers:  atypical anti-trust argument.  Buyers conspiring for excessive market power = Monopsony.

· Anti-trust laws prohibit Monopoly but do the prohibit Monopsony?

· Interpretation:  Literal = no.  Liberal = maybe.

· Who are Monopsonists?

· Government:  defense buyers.

· Sports leagues:  sports contracts, players

· Not clear whether Sherman applies here:

· Are there dead weight losses here?

· Wealth transfers?

· Yes players get less, owners more.  Beyond the two who cares?  Shouldn’t the public be neutral here?

· Players get less = prices of tix. goes down?  Questionable but possible.

· Few court opinions deal w/ monopsony, all assume it is equally prohibited as monopoly.  None of them provide explanations for it.  

· Powe would raise this issue in litigation

· Free Agency and Salary Caps are monopoly behavior

· Treble Damages = Anti-trust violations.

· Anomaly of sports law:  you get triple if you win.

· Doesn’t make sense.

9/27/2000

Collective Bargaining and Free Agency 

1974 Catfish Hunter: Pitcher.  Winning 20 games a season.  Became first free agent in MLB.

Breach of contract for owner failing to pay tax-free paycheck?  Hunter tried to become a free agent as a result of the “breach”.  Went to arbitration.

· A good faith dispute or a breach of contract?

· Arbitrator ruled for Hunter.  

· Surprising outcome.  Legalistic reading of the contract.

· Hunter became a free agent.

· Hunter went to the Yankees $3.7M over five years.

· Long term contract w. a lot of up-front money and guarantee at the end even without a guarantee he would stay healthy.

· Free Agency began to look good to the players.

· Hunter was a fluke.

· MLB thought the arbitrator was wrong.  Did not fire him.

2nd Arbitration:

Free Agency declared Reserve Clause:  Section 10, failure to sign of the MLB.  

Same arbitrator as in the Hunter case. 

Not subject to arbitration according to MLB, he lacked jurisdiction.

Held:  Reserve Clause was contrary to freedom of American approach to change jobs and companies when you want.

· Option Clause = perpetuity

· True but that is how MLB did it.

· Arbitrator declare Mesnersmith(???) a free agent

· He was fired this time for ruling against MLB 2X.

Baseball had 2 options:

· Go to court to overturn the arbitrator’s decision

· Negotiate with the players to include the Reserve Clause

Went to court.  Many players did not sign their next contract.  Exercised option to become free agents.

· Was not overturned.

· Powe thinks that the decision has had major impact of MLB

· His decision was really wrong but:

Rule of law that the arbitrator is upheld so long as they gave proper process and consideration.

Messersmith:  a free agent.  Signs 4 yr K with Atlanta.  $1M.

His career went south quickly and he still got paid.  

Now that free agency was possible:  how is it in the players best interest?

· Miller = leader of the players union = economist.  Wanted a limited # of free agents to be available ea year.  Keep the demand high and supply low.  More money.

· Owners = willing to give free agency after 9 years in the big leagues.

· Miller wouldn’t agree

Collective bargaining agreement had also expired at this point.  When it did the union was free to strike (can’t strike when in force).  

· Managers can also strike – lockout.

· Cash Flow: play for pay.  You don’t get a paycheck in the off-season.  From management’s perspective a lock-out in the spring makes a lot of sense.  Squeeze them at a point when they need to get paid the most.

· MLB:  revenues are back-loaded.  Hurts the owners least:  no one is watching anyway.

· Players always want to strike in August.

Management decided to lock the players out.  MLB players unify quickly.  

Kuhn ended the lockout after only a few days

Surrender Document

· 2 stages of free agency

· those that not eligible for free agency would go to salary arbitration

· arbitration = splitting the baby

· requires the arbitrator to chose b/t the last 2 offers made.

· Offers are supposed to be reasonable.  If not the other side should win.

· Player salaries quickly doubled.

· Marvin Miller = head of the players union worshipped by the players.

Issue in all collective bargaining agreements:

· How long do we go?

· This one ended at end of 1980 season.

10/02/2000

Standard that there is a lengthy period b/t collective bargaining agreements.  Doesn’t mean that there will be a strike or lockout.

· Probably will see a lockout in 2002.

· Umpires in 1999, submitted resignations in July.

· They can’t legally strike

· Union made bad decisions:  they were split internally.

· Many didn’t resign

· Assumed that they were the game not the owners and players.  Overestimated their power and impact.

· Replacements were available.

· Bad bargaining position

Labor relations today

Since 1976 MLB agreement:  Owners have pushed for changes in the system and players for the status quo

MLB

Miller retired and was replaced by Don Fehr.  1985 negotiations Fehr gave back one year of salary arbitration (after 3yrs not 2).

· Salary arbitration pushes up floor salaries.  

· Fehr allowed MLB to under pay good 3rd year players.

· Miller publicly criticized Fehr.

· Almost got Fehr fired, Miller = god

· Fehr now the most adamant in negotiation.

Collusion is prohibited amongst the owners. However, 1985-87 Uberroth required the owners to attend meetings.  This turned into a pd of collusion.

· Would publicly humiliate the owners

· No free agent movement as a result.

· Ex. Andre Dawson moves to the Cubs for only $400K.  He was the only free agent to move.

· Collusion issue went to arbitration.  $250M judgment against the owners.

Next Collective bargaining agreement the owners had to agree to treble damages if they are found guilty of collusion again.

· Players created their own alternative to the anti-trust laws.

MLB:  capitalistic

· Revenue created by the sport not shared equally among the clubs unlike the NBA (socialist) and the NFL (communist:  shares everything).

· MLB:  home team gets most gate receipts, TV not a big draw.  Cable contracts individually negotiated.

· Revenue disparities negotiated internally w/in MLB

· Salary cap, payroll tax

· Owners had no flexibility at the bargaining table. Nowhere to go.

· Union didn’t care.

· Collective bargaining agreement:  to run through 2000, w. option to extend to ’01.  Players extended b/c owners are going to lock them out.

· Anti-trust laws don’t apply here!  Yet they win collective bargaining all the time (the reverse is true for NBA and NFL)

· Suggests anti-trust laws don’t have much to do with anything.

· Blue ribbon commission:  took the audited books and looked at the financial state of MLB.  Grim findings.

Dilemma:  union refuses to give back anything.  Union says the problem is lack of revenue sharing not player salaries.
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MLB attendance up last season.  Avg attendance over 30,000.

· Three new ball parks opened.  

· Games are longer in duration.

· Teams often owned by broadcasting companies.

Curt Flood Act of 1998:  cautions that nothing in it should be construed as making anti-trust laws applicable to whatever baseball owners do in their dealings with communities about franchise location, or with minor league teams and players or with umpires

Minor League players get screwed:  no union, no competitive market for their services.  Still exempt from anti-trust:  doesn’t seem right.

Anti-Trust:  NFL

MLB gets salary increases through free agency and salary arbitration

NFL’s version of the Reserve Clause = Rozelle Rule.

Rozelle Rule:  a player can become a free agent when his contract expires but, the team that picks him up has to pay the team they take him from for their loss.

· Result:  next to no free agents.

NFL gets salary increases differently:  Competition.

· Competing league AFL:  focus on offense.  Signed college players b/c they couldn’t go after NFL players.

· NFL salaries went up too.  Competition b/t leagues results in increasing salaries

· Free agency was in the sense of competition

· NFL new this was going to get expensive.  Both leagues wanted to merge.

· Clear and clean violation of anti-trust laws in order for them to merge.  How do they get it done?

· Find a way around the law:  Express Congressional approval.

· Special legislation that their merger does not violate anti-trust laws.  Thank you Senator Long from LA.

· New Orleans Saints

· After the merger salaries stabilized.

· This causes the players to form a union.

· Had been ok w/out one when there was competition

· Garvey = first union leader = incompetent.

· Tries to get them to strike

· They don’t work b/c a NFL career is so short (3-5 years), players don’t want to strike.  Lose too much earning potential.

· Another competing league starts 1973 WFL.

· It spent $ on stars

· NFL salaries go up again.

· WFL doesn’t last long.

Mackey v. National Football League

Players decided to litigate free agency.  Struck down the Rozelle Rule.

· Claimed lack of free agency was an anti-trust violation.

· NFL lack of free agency was called the Rozelle Rule.

· Players who were taken by another team in free agency were free to do it but teams had to compensate each other like they had traded.

· As a result no one took free agents

· This was a concerted refusal to deal.  Conspiracy amongst the owners, deny competition in the market

· NFL’s argument:  we are a single entity t/f not capable of having a K with themselves and not subject to anti-trust laws.

· Argument failed. Not true.

· The teams are separate entities.

· Alternative Argument:  only unreasonable acts are anti-trust violations:  the Rozelle Rule is reasonable.

· Want a competitive balanced product.

· Free agency would create imbalance.

· Is it true?

· No way to know.

· Pro competitive is defined in economic terms by the court not competition on the field.

· Aren’t they related?

· 8th cir. Held that restraints on the field are irrelevant it is restraints in economic markets.

· Mackey decision appeared to put NFL system in question.

· The Labor Union however was not compatible with Anti-trust law.

· Two inconsistent legal regimes that can’t be co-existing forces choice of which applies.

· The Labor Laws trump the Anti-trust Laws.

· Those that take advantage of the labor laws (unions) may not simultaneously take advantage of anti-trust.

· The answer to the NFL’s problem.

· Garvey sells out the union in order to maintain the union.

· Gave away the free agency they had just won.

Smith v. Professional Football Inc.

Next:  Was the NFL player draft a violation of anti-trust laws?

Same arguments used in Mackey.  League lost again.  Treble damages.

DOOLEY’s GREAT NOTES:

Summary (union and antitrust):

1. Mackey case – Pete Rozelle rule 

2. Yazoo Smith case - draft

3. A union can immunize management actions from antitrust scrutiny!

4. Labor law stuff:

a. 2 points to multi-employer bargaining unit:

i. Takes labor costs out of equation of profits.

ii. Unions have no incentive to drive employers out of business – players must get paid by someone.

iii. Labor is dominant cost of sports teams

iv. Management must bargain only with the Union – law requires this and that both parties negotiate in good faith.

v. Collective bargaining agreements end on the day it says it is going to end.  On the day it ends, strikes or lockouts can occur to propel new economic discussions.

vi. I am Tiger Woods…

vii. Law must have default rules- if there is an old agreement, it is good unless one says that it is no longer acceptable.

viii. There is still a duty to bargain after the collective bargaining unit ends.  If they reach “impass” after lengthy negotiations, management as the legal right to impose its last offer on labor.  But if mgmt is wrong and not impass, then it is a violation of NLRB, and they will be punished!

ix. If players go on strike, owners can replace the professionals legally.

x. Impass is 100% in management’s favor!

xi. Totality of the circumstances is used to determine when impass is reached.

xii. Dec. 1994 – best example of impass, MLB declared impass and decided to use replacement players.  Not impass if either side has another new offer on the table.

xiii. Union decertification – when union ceases to exist under National Labor Relations Act – (ex:  major league umpires did this to get rid of Richie Phillips)

xiv. He apologized for all the dry legal concepts – ok, so maybe this was not very important.

NFL Labor Negotiations:


- 1977 – had free agency and gave it away


- had to survive the dues check-off?????


- signing free agent used to equal the loss of 2 first round draft choices


- Who the hell is Garvey?  Union rep?  You might need to know this.

- 1981 proposal – players receive 55% of revenue and they distribute that based on seniority and performance 

- Thus, Garvey would have tied salaries to performance more than any other sport.  Mgmt declined this and claimed that this was socialism.  Ironically, the NFL is the most socialist of all the sports leagues.

- Union decided to strike in midseason in 1982.  Players lost – they didn’t get any of their demands, unlike their player counterparts in baseball.  

- 1987, players gave up Garvey’s socialistic ideas, but wanted free-agency of some sort.

- USFL was very important for its development of rookies, but did not heavily recruit veteran players.  It did, however, help to raise NFL salaries.

- 1987 strike; games played with replacement players, no matter how bad they were.  In other words, the players SUCKED!

- largest revenue base of football is television, 2nd largest is season ticket holders.  Therefore, NFL was able to continue revenue stream even without the former professional players.  This was a crushing blow to the players and their union.

- The charge for my note-taking service is $100/day, but I will consider negotiating.
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NFL Collective Bargaining con’t

Assuming NFL owners and players want to reach a collective bargaining agreement that meets the needs of the other party what does it look like?

The union wanted a form of free agency after ’77 agreement is dead.

· One free agent jumped teams

· Negotiate in ’87:

· Owners don’t want more free agency.  Want to continue on the same terms they were using.

· Players strike.

· Replacements come in.

· Economically the owners were not hurt.

· Unions that lose strikes are forced to take management’s last offer.

· Tail b/t their legs

· Union has nothing at the bargaining table unless management wants to add concessions, it is not in the interest of the union to sign a new collective bargaining agreement.

· Go back and work with not Collective bargaining agreement.

· Negotiations and economics have failed.  Try litigation next.

· Restrictions on free agency given in collective bargaining are ok, restrictions not given in collective bargaining are antitrust violations

· Don’t give them anymore.

· Unions then claim existing restrictions are violations of Sherman (Mackey).  Management can only prevail then if there is something that prohibits anti-trust from being applied.

· When can union successfully sue management having once agreed to restrictions in free agency.

· Original agreement 77

· CB Expires in ‘82

· Management extends the terms and conditions forever

· Union possibilities:

· Terms and conditions expire at the time the agreement expires?  Nope. 

· Bad labor law.  Parties are required to maintain legal status quo until impasse.

· W/out the union’s agreement it is illegal to change the restriction in free agency unilaterally.

· Labor trumps anti-trust here.

· Ends when strike?

· Labor law presupposes strike and lockout to further goals at the bargaining table.

· Right to maintain comes with this.

· Ends at impasse?

· Management can impose its last offer on the players

· Do we want this?  No agreement with the union, t/f labor law unions believes this is where it should end.

· Union has an incentive to get to impasse if this is true.

· Problem:  Good faith bargaining is required by NLRA.  How can you bargain in good faith when your goal is impasse?

· Never ends?  Not likely.

· Lasts only so long as the union lasts.  If the union expires so does the restraint.

· If the union wants to end the restraint:  decertify the union.

· Makes no sense.

No good answer to these questions.

· 1978-1996 litigation involving all of this in NFL, NBA, NHL

· Courts answer it all differently

Brown v NFL  

If you are in labor law you can’t use anti-trust.  Only way to use anti-trust is to decertify the union.

Salary restraints are an anti-trust violation:  Rule of Reason Analysis

· Fixed salary is pro-competitive in its affects on the playing field

· Fixed salary is anti-competitive in its effects on the players services

· Eliminates economic competition among buyers for the services of the sellers

· Two different markets

Players’ goal:  expand free agency.

Once they are in court litigating under anti-trust they will win.

Union gets from the courts what it can’t get at the bargaining table with treble damages.

· Big hammer

If you get anti-trust = favors players

If not = favors management.

Anti-trust litigation spurred owners to Plan B.

· Management proposes 37 reserved players on roster, 37 unrestricted players on roster.

· Keep the 37 best.

· Held to be an anti-trust violation.

Union had to decertify.  Consequences:

· No union dues.  Union staffers not getting paid.

· All agreements b/t management and union are void

· Disability, pensions: void

· Management can no longer maintain the restraint on free agency.  Not under labor law anymore.  Treble damages under anti-trust.

· Draft is illegal as an anti-trust violation w/o a union.

Salary cap:  also a violation of anti-trust if there is no union.

After decertification what does management want?

· Level playing field among clubs

· Player loyalty

· Restraints on player movement

Union wants

· More player movement

· Some restrictions on free agency are a given (even in MLB which has the strongest union)

What if you couldn’t sue in anti-trust?  

· Look at baseball.  They can’t and they have the best deal for their players.

Anti-trust is the non-factor.  

· The ability to bring economic pressure on the other side is what makes the difference.

· Sub-cultures of the unions

· MLB willing to strike for long periods

· NFL not willing to strike for any period

· NBA have never struck (most fungible)?

Powe’s explanation

1. MLB players are dumber, follow leaders more willingly

2. MLB players have longer careers.

3. MLB players see the value of strikes by doing it regularly.  Like solidarity from industrial unions.

Salary Caps:  probably will be around awhile.

· NFL:  no team can spend more than a set $ amount in salaries.  % of Gross Designated Revenues.  Can never be over the cap at any point in time.

· Avg. salary = $1M/yr.

· No one cuts rookies b/c they are cheap.  Expensive players chew up the cap.

· Phil Simms = 1st casualty.  

· Veterans suddenly being cut.

1. now understood as ok b/c salary levels are higher.
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NFL:  Multiyear K’s are 1 yr K’s with management options for the remaining years

· handful of highly pd players:  get the real money

· Small Middle Class:  few players actually make the average salary

· Rookies:  They are cheap, and not important

· All a result of collective bargaining application

· CB agreement doesn’t require it this is the result

Veterans often cut in April if not enough cap room to draft.  See SF 49’s

· Kevin Green, Linebacker, Panthers:  cut b4 the season, went to 49’s for 6yr, $13M contract.

· He was old!

· If he played the full 6 years he would be 42

· Signing bonus:  Got SB of $750K

· For cap purposes SB’s are prorated over the life of the K

· 6 yr K = $125K/yr for cap purposes.

· Player gets the present value of the $750K

· Min Vet salary = $200K

· Incentive Clauses:  Make the playoffs, NFC champs, Super Bowl champs

· Likely if they did it last year, not likely if they didn’t

· Sum Total:  

· Green gets $1.5M and only $325 K counts against the cap the first year

· Also gets a bonus if he stays on the roster until March 1st = Roster bonus

· Being cut early is better for the players

· If you are cut before June 1st signing bonus’ are automatically accelerated.

· Roster bonus insures against early cuts and acceleration

· If players like their team they will retire after June1

· In year 2 Green becomes more expensive to keep than to cut.  Actually gets $2M but $2.6M counts against the cap.

· Salaries usually back-loaded, signing bonuses make up the difference

· Pay now and pro-rate till later

NFL salaries can always be renegotiated!

NBA doesn’t allow renegotiation

2 reasons to renegotiate:

1. player not worth it anymore.  Pay cuts, clear cap room

2. Player worth more or manipulate the cap with large signing bonus

a. Transfer money to make cap room

b. Eventually to cap hits and SB’s accelerate

i. Clubs in trouble when this happens

Incentive bonuses count against the current years cap.

Every dollar a player gets paid falls under the cap at some point.
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NBA Collective Bargaining

NBA:  first league to impose a salary cap.

Larry Bird Exception:  soft cap:  doesn’t apply to resigning stars

Leon Wood v. NBA

Judge Winter, 2nd Cir.  Former Labor/Anti-trust professor from Yale. 

· Rookie Wood would have made more $ w/o the collective bargaining agreement.

· Woods argument:  he’s better off without a union.  

· Loses at arbitration.  Just not one of the lucky.

Players like anti-trust litigation

· Get paid while doing it

· If you win, you get damages (treble).

History:  ABA couldn’t last but four teams absorbed by NBA.  All ABA players that were qualified could play.  Salaries no longer competing with each other.

Players sued to prevent the merger of the 2 leagues.

· They want settlements

Three dominant teams in the NBA in the 80’s.

· Lakers, Celtics, Philly

Merger negotiations:

· Salary Cap:  

· Larry Bird Exception (re-signing your own free agents you can pay them w/o regard to the cap).  Only an NBA exception.

· Drug Policy

· Revenue sharing

NBA contracts are guaranteed unlike NFL contracts.

· Loopholes in collective bargaining agreement:  get around the cap legally.

· Renegotiations:  limited by what was in the collective bargaining agreement.  Couldn’t do it whenever you wanted.

· Capped Out:  Balloon Payments.  Bonus for playing out the K = legal.  Contrary to the idea of a salary cap system.  Defeats the purpose.
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NBA Rookies

NBAPA is either the weakest of the unions or the one most willing to consider owner demands.

NBA Collective Bargaining agreements show the weaknesses (Larry Bird Exception)

Rookies:  became problems.  Leon Wood.

· 1st round draft choice for only $75K?  not all rookies are happy.

· Clippers:  Danny Ferry graduated from Duke.  Power forward who could shoot.

· Ferry said he wouldn’t go to the Clippers.  Went to Europe instead.

· Coll. Bargaining agreement gives 1 yr to get the K signed.  Clippers stood to lose a #1 draft pick.

· Ferry is the 1st rookie to state that they didn’t like the Coll. Bargaining agreement (draft).  Found a way to circumvent it.

1. If you don’t like the team or the offer you got in the draft, Europe is a possibility.

2. Result:  teams had to clear cap space to make sure there is $ to pay rookies.

· Orlando Magic:  Shaquile O’Neil

· Chris Webber and Penny Hardaway both demand huge salaries.  Could only get it through multiyear contracts

· 15 & 13 year contracts signed – guaranteed!

· People who had never played a minute of pro-ball were demanding the highest salaries in the league.

· Carl Malone questions it.

· The rookie demands pissed the stars off.

· The union agreed to cap rookie salaries. 1995 collective bargaining agreement set a rookie pay scale.

1. The K itself defined what a rookie would make based on the number they were picked in the draft.

· #1 gets 3 yr $9M K automatic.

· Limiting the amount that goes to rookies frees up the amount to go to veterans.

· IF the rookie is good he will be a free agent in a few years.

2. Second round picks could negotiate their own K, had little leverage though.

3. What good is an agent now?

· Became a wedge between players and their agents.

· Fiduciary relationship. Both hate the system.

· Law:

1. Agreed to by the league and the players association.

2. Were the players in the union selling out those not in the union?

· Is it smart to screw your own?

· The union can do it as long as in “good faith” legally.

· It is irrational that Glenn Robinson is the highest pd player in NBA.

· Union took steps to make salaries more rational = good faith.

· After the rookie performs he will get just compensation.

· No legal problem.

3. Woods unfairness claim n/a

4. The rookie salary cap changed college basketball.

· Stuck with the rookie comp.

· Ex. Tim Duncan stays at Wake Forest and gets the same K when he goes to the NBA that he would had he gone after his 1st year.

· Encourages college players to go to the NBA sooner.

· No one thought about this as a consequence of the cap.

· College programs are harmed.

· Problem with the Collective Agreement:  it didn’t work.

1. People jumping after high school = eligible for the big $ after three years at age 21.

2. Still young, can you tell if they will be any good?

· A team gets to resign after 2 years, Oct. 15.  If they don’t he becomes a free agent not eligible to resign until after 3 years.

· Really only have 2 yrs to decide if he’s worth a Larry Bird Exception.

· Ex. Kevin Garnet:  worth it.  Drafted by Timberwolves out of hs.

· After 2 years he’s worth:  $105M (the club’s estimated MV was only $123M).

· Garnett claims the offer is an insult!

· “Future of the Franchise”?  Owner not serious t/f fans won’t show and the franchise goes down the tubes.

· Franchise pays him the largest K in the NBA:  7 year $126M K.

3. Owners:  this is absurd.  The Collective Bargaining agreement didn’t achieve anything.  Same 20 year olds getting the most $.

· New Agreement:

1. Each rookie now gets a 4 year K with a club option for 5th year.

· Add’l time to evaluate the young talent.

2. Europe can’t pay they are no longer an incentive.

3. no track record to tell if this new agreement is any better

The Larry Bird Exception = the real collective bargaining problem

· Allows any team to resign its own free agents w/out regard to the salary cap.

· Beneficiaries:  Michael Jordan, etc.

· Stars make real money

· Dynasty:  the star player on a team will spend most of his career with that team.

· Continuity.

· NBA does a better job here than other major leagues.

· Owners want to get rid of the LB exception.  Continuity not as important as profits.

· Want a hard cap.

$ replacing championships as the measure of player success.

Danny Manning:  bad knee

· 6 yr contract (rare after these types of injuries)

Chris Dudley:  broken leg

· 6 yr $21 M contract

Cap evasions?  Not according to arbitrators.

3 Bargaining Sessions

Owners want to turn soft cap into hard cap (taxed for each dollar over the cap limit).  Want to make Larry Bird Exception available only after a player has been with the club a min. of three years.

Make teams more cap conscious.  Players union gave in.

· June 1995:  Owners win everything except eliminating the Larry Bird Exception.  In addition succeeded in limiting contracts to 7 yrs with a max pay increase of 20%.

· Total defeat for players.

· David Stern wins too big

· Players revolt.

· Agents and superstars prevented the ratification of the contract.

· League gives in.

July 1995 New Negotiation

· Owners get elimination of C. Dudley one-year opt out exceptions

· Also get max 7 yr and max 20% increase/year

· Gave up the hard cap tax.

· Owners also give $1M every other year in excess of the cap.

Agents want to get rid of the union altogether.

· Really good players better off, mediocre players hurt 

· Union decided to vote on its own de-certification

· League horrified.  

· Union prevailed 2-1 vote.

Players did well.  Contract turned out to be a goldmine.  

Lockout 1998-99

· League thought they were being killed.  Wanted relief

· Players now wanted to keep the contract.

· League said no basketball at all?

· Players blinked

· Now stuck with a max out provision.

· Defined the max amount paid.  

· If max out u don’t need an agent.

· Agents only help with endorsements now.

· The first K you sign after your rookie contract = your one chance at hitting it big.  Try to max out right off.

· Middle class exemption allows signing one free agent for up to $2M in addition to the $1M exception.

· Owners are victorious but players really don’t hurt too bad.

· Slight luxury tax that kicks in 2000-01, trying to hold salaries down.

· Revenue distributed to teams in the league.

· Threat of anti-trust is weak.

Players market in each league.  Solutions to sharing wealth dealt with differently in each league.
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Agents

Missed Ed Cunningham

Agents involvement in sports = directly related to rise in $ available to athletes

No one really likes agents, there are more agents than athletes.

Regulation of agents:

1. Common law (most)

a. Breach, damages, etc.

2. Statute

a. Designed to deal w. different problems than common law

3. Union

a. All regulate agents

i. Most extensive:  NBA

1. Agents can’t represent coaches or GM’s:  conflict of interest protection.

2. Activity that creates conflict of interest is prohibited (potential or actual).  Not serious in practice.

a. Representing two point guards on the same team is not a conflict of interest

b. If you disclose your conflicts you get around them

3. Players making minimum = agents get $2K max.  Player could have done it themselves

4. Limit % an agent can take = 4%

a. Market control mechanism

b. Pushes agent fees down

5. Agent gets paid only as the player gets paid his salary.

a. Protects against teams going out of business

6. NBA Agents are the strongest.  War b/t the two?

a. Power to determine where the players will play.

7. Code of conduct

a. Disclose qualifications

b. Highest degree of competence and integrity

c. Attend annual briefing session

d. Inform the union of commencement and termination of negotiations.

i. Lets union know who’s talking to who when.  Union = clearinghouse.

e. Don’t create conflicts of interests

i. But they do!!!!

ii. Not supposed to pay to get clients

Agents are usually fiduciaries for clients too.

Not a good idea to represent yourself as a lawyer while acting as an agent.

No misappropriation of funds allowed.
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Agent Regulation 

States regulate agents by statutes:  fear the agent has the player’s best interests at heart.  

· States want to protect the athletic program. 

Common law and unions want to protect the player.

· NCAA and college athletics:  questions of eligibility

· Rules:  nothing of value should be received for athletic ability.

· NCAA athletes can’t sign with an agent.

· Huward and Klingler QB problem:  offensive line graduated.  They were both beaten up hard the next year.

· Never recovered

· They should have both turned pro.

· Coaches encouraged them to return

· Who was looking out for their best interest?

· Not the coach:  inherent conflict of interest

· An agent is the one person who would have

· The information and

· The clients interests at heart

· What does the NCAA do to help the athletes?

· Allow BS sessions with agents

· NCAA university career counseling

· Hire a lawyer as a lawyer

NCAA motives: 

1. they don’t care

2. they want them to finish their education

Most people believe that agents are a problem in pro sports (not Powe)

½ States regulate agents:

· Florida, CA, TX, OH, NE

· States w/ strong football and basketball programs regulate agents, those that don’t won’t.

State requirements:

· Registration of the agent

· Bond posting

· Any agreement with an athlete must warn the athlete they are ineligible for NCAA play

· Illegal to give the athlete a bonus to sign

Texas requirements:

· Athlete defined as:  a male who is eligible for football or basketball.

· College only, not high school

· Only an athlete as long as you maintain your eligibility

· Goal:  protect eligible FB and BB players.

· Lose eligibility:

· Flunk

· Take money

· Graduate

· Sign with an agent

Can be a pro in one sport and still maintain eligibility in another

· Agents must register with the Secretary of State

· S of S responsible for making sure the agreements are followed

· Standard form contracts:  state the fees, advise athlete to read, 72 hour cooling off period to rescind.

State statutes dominated by:

1. Desire to keep players eligible

a. Agents don’t help this, their goal is to make players ineligible

b. None of the statutes make it illegal to play an ineligible player, the NCAA prohibits this

2. Designed to protect the athletic program

Use of ineligible players in NCAA tournament or bowl games you may see.

If you bring suit against the agent for $ = hundreds of thousands of $

Sue the agent for lost revenue of the university???

Wave of the future.

USC brought a lawsuit.  Quickly settled for $50K.

Common law restitution may be the most effective regulation of agents.
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Who will sue in anti-trust? (NFL)

1. Third parties (TV, fans, etc)

2. Competitors (USFL, World Football League)

3. Partners

Single Entity Defense

1. Is the league a single entity?

a. No according to minority point of view which has the judicial backing of the courts.

b. Powe says this question has not been definitively answered.

2. If the NFL were a single entity how could owner of the Cowboys make a lot more money than the owner of the Bengals?

a. Profit loss stmt of clubs has been used to prove that NFL is not a 9 for anti-trust purposes

b. Opposing argument:  all teams must compete and agree on many things like: Scheduling, size and color of football, salary cap, rules of game, etc.

i. Makes the league a single entity?  Argue it.

Copperweld case

· Overturned rule that a parent and wholly owned subsidiary of the parent can conspire to violate anti-trust laws

a. Makes no sense according to Powe

b. Reality should control over formality according to Powe:

i. Makes no sense that a parent and subsidiary ever conspire b/c one entity has complete control over the other

ii. Copperweld affirms this.

Therefore can’t defend on grounds that the league is not a single entity

Relocation:  

Why do teams move?
· To make more $ 

Baseball:

· Kansas City 

Sacramento Kings = last baseball franchise to move

· Why?

a. There are not a lot of attractive baseball locations left.

b. Vancouver Grizzlies may leave Vancouver in a few years.  Why?

i. Losing $ b/c they stink

ii. Grizzlies were purchased by a St. Louis family & St. Louis does not have a team there.

III.
Franchise Free Agency and Relocation:  NFL

Income distribution

· NFL:  communistic operation. Key = TV.

· Networks with NFL games pay more than they can recoup.

· No other program is a guaranteed draw every week.

· Use it as a way to promote their shitty programs

· $75-85M in revenue guaranteed each season for teams.

· Close to break even point for each owner

· All NFL team products are paid to all teams equally through NFL properties.

· Season Tix:  split 60% home team, 40% to visiting team.

· Non-shared revenue = increase in focus in last 10 years.

· Renaming stadiums

· Concessions

· Parking fees

· Luxury boxes

· Also tax deductible for the companies who buy them

· Stadium advertising

· 1990’s everyone on a costly new stadium binge

· multi-purpose facilities don’t work

· Alamo Dome sucks

· Public Education suffers when expensive stadiums are built

AFL franchise moves:

Dallas Texans:  moved to KC

Raiders I
Judicial enforcement of franchise free agency.

Held:  Al Davis could move the Raiders to LA even though they already had a team.

History:  NFL stable and adding expansion teams (New Orleans, Seattle, Tampa)

Rosenblum = owner of LA Rams having trouble in the Collosium.

· Bad neighborhood, Olympic stadium

· Offered a $ deal to move to Anaheim, he took it.

· Not deemed a relocation:  still in the same market (Giants moved to NJ, still a NY team).

· NFL defines the territory of a team as within 75 miles of a team

· Exceptions Bay area and NYC

· Raiders in Bay Area:  Al Davis makes them the premier franchise in the AFC

· Oakland sell out every week, highest ticket prices in the league.

· Loyalty to the team is huge!

· Davis = least liked owner by the other owners

· Wanted leverage to bargain with the stadium: threatened to move

· Why would he move when he sells out every week?

· NFL rules required unanimous vote on franchise moves

· Standard vote requires only ¾ majority

· Where are they going to move?  LA?

· Rams can keep them from the territory by voting against the move.

· Davis still threatened to leave and league decides to change the unanimity requirement.

· Club owners vote 21-6-1 to reject the move (Rams abstained).  ¾ said no.

· With the no vote, Davis not moving to LA

· Davis says he’ll sue in anti-trust

· Who?


· 12 women jurors decide the case.

· Where?  

· Sue in L.A. b/c more advantage.  NFL loses their venue challenge

· Why?  

· What?

· League wants to win pre-emptorally:  they are a single entity.  Judge says nope:  League is a joint venture.

      Argue Anti-trust Cases

      Conspiracy?  Yes.

       Interstate Commerce?  Yes.

Injury to Competition?

· What product market?  

· NFL Football?

· Entertainment?  NFL argument.  Compete for consumer dollars for entertainment.  

· Weak argument.

· LA Coloseum says the product is the stadium. (they joined the suit).

· What geographic market?

· United States?  Played all over? Not limiting.

· LA?  Yes by keeping Raiders out you are limiting them.

League will win if the product market is Entertainment or the geographic market is the United States.

League arguments

1. Single Entity Defense

2. Protecting fan loyalty

3. Local governance

Jury:  NFL violated the anti-trust laws!

· NFL folds on the temporary move of the Raiders to the Coliseum

· Treble damages already for 2 years, allow them to move while you appeal.

Meanwhile Oakland and the County:  preparing their own suit against the NFL, they thought the league would give permission to move.

· NFL would be sued either way in anti-trust.

· Lawsuit never happened though b/c NFL fought the move.

NFL Appeal 9th Cir.

· Can win if it is a single entity:  doesn’t fly

· Can win if the 9th Cir thought s/t was wrong:  ie the D would lose no matter what they did.

· Can win on Judicial error:  the 9th Cir. Says the trial judge was reasonable, no reversible error

· Can win if the rules on moving, as a matter of law, protect fans and protect local government.

· Not clear that this is true, would be a good argument if it were

· Court skeptical

· Local gov’ts don’t need NFL protection

· NFL has often threatened local gov’ts to agree with the team or they can go. Blackmail.

· League loses the appeal

· Goes for damages

· $ 11.5M x 3

City of Oakland

· Try to condemn the team under eminent domain proceedings

· CA SC:   Eminent domain: if you can use it to create a place to play you can use it to create a team to play there.

· Raiders forced to litigate:  they were in the same jurisdiction.

· Note:  Ursy family:  owned Baltimore Colts at the time.  Poor fan turn-out, indicated they would move.  Baltimore contemplated eminent domain condemnation, hence the middle of the night moving vans.  Nothing left to condemn.  Escaped eminent domain.

· What is the value of the Raiders for eminent domain purposes?

· The value in Oakland?

· The value in LA? (second largest market in the US).

· Big difference in market value:  Oakland can’t afford to comp for the LA value.

· Never get an answer

· CA App. Ct. second appeal:  this is unconstitutional violation of interstate commerce.

· They were WRONG.

· No one appealed though.

· City of Oakland having second thoughts about costs.

Lesson learned:  league hit with $34M judgment for a 2 year delay in Raider’s move.  Treble damages in anti-trust for saying no = expensive proposition.

· NFL saying no again is not likely = the result of Raiders I
Raiders I  Summary:  

· NFL is a joint venture of independently owned franchises.  

· Thus they have to pass anti-trust’s reasonability test for restraints of trade.  

· Granting exclusivity to a territory is justified only if the legitimate benefits it would create for the league could not be achieved by less restrictive means.  

· If the NFL wanted to protect itself from adverse jury verdicts it must come up with a set of objective standards that were clearly tailored to legitimate pro-competitive factors and procedures.

NFL has approved every single move since (including the Raiders move back to Oakland).

Wieler:  overturning Raiders I would not change much in the area of franchise free agency.

Raiders II

NFL argues that the damages were incorrectly calculated.  Failed to take into account value of the franchise in LA to the league.

· Davis stealing a league asset.

· 9th Cir affirms this argument.  Fucked up circuit.

· Court found NFL owns expansion rights which is arguably inconsistent with the finding in Raiders I  that they violate anti-trust

· Davis ordered to compensate the other owners in the league b/c the movement to LA created a windfall to Davis since the Coliseum could have attracted an expansion team.

· Raiders I and II cancel each other out.

Both sides file for cert.

Denied.  Good for litigators.

I hate this class with a passion.

Clippers v. NBA

Settles Raiders I and II?  Kind of.

League sued the Clippers when they moved to LA argued they stole a league asset.

Clippers sued saying the league was violating anti-trust laws by stopping the move.

9th cir. Gets another shot

· Characterizes Raiders I as merely holding (losers) the application of the NFL rule at the time could be found by a reasonable jury to violate the antitrust laws.

· Meant the Clippers v NBA would go back to trial on the NBA’s rule on relocations

· Litigation ends with this decision.  Case settles.  Clippers pay the league to move to LA.

Question of fact for the jury, not law:

If there are some objective criteria in place in advance dealing with relocations then the league application of voting on the criteria doesn’t = a violation of anti-trust law.

Most people agree with the holding in this case.

St. Louis Cardinals move to Phoenix right after Raiders II and Clippers
· NFL doesn’t do a thing about it.

· St. Louis would not upgrade the stadium.

NFL has created objective criteria since then:

1. What is the condition of the existing stadium?

· What is the willingness of the stadium authority to upgrade?

2. What is the extent of fan loyalty?

3. Has the team received local tax money or tax breaks?

· Usually yes

4. Degree to which management or ownership has contributed to the problem

5. Has the team suffered actual losses that threaten financial viability?

6. Degree to which the team has engaged in good faith negotiations

7. Existence of another team in the community

8. Existence of another team in the new community

9. Does the existing city want the team any more?

Is this good enough?

· 1995:  many moves

· Raiders go home to Oakland

· Rams go to St. Louis

· Browns go to Baltimore (mid-season)

· NFL dealt poorly

· Raiders unhappy in LA, they never fixed the Coliseum and it was too big.

· Guarantee 20K empty seats every game

· Not good for TV, ideally want a sell out every game and a demand for season tickets

· Davis wanted to leave for years

· Signed to go back to Oakland

· League wanted the Raiders back in Oakland

· Davis subsequently sued the NFL in antitrust for forcing him to move to Oakland.  What?????

· Rams move to St. Louis

· Rams had fallen on hard times

· Not a successful team in the 90’s

· St. Louis willing to give $$$$$$$ to the Rams

· All revenue from the luxury boxes

· All revenue from consessions

· 75% of advertisements

· Practice facility

· $20M profit guarantee a year

· League voted against the move

· 6 abstensions. (one was Al Davis)

· Art Modell voted against it

· Longer an owner has owned his team more likely to vote against a move.

· Rams interpreted Raiders I

· NFL interpreted Raiders II

· 23-6 approved Rams move to St. Louis a month later

· Rams proved the 9 criteria had been satisfied and the move was appropriate

· Really:  Rams owner gave the NFL $46-71M to let her move.

· Paid off the other owners

· The 9 criteria are a fraud.  Show me the $ and you can move

· League does have interests in the #2 TV market in the US

· Reason teams can leave major TV markets:  team revenue doesn’t depend on viewer-ship in its own market.  

· Unique in NFL, all others depend on their own market.

· Cleveland:  builds Jacobs Field and Gund Arena, Browns want a new stadium too.

· Art Modell doesn’t have his own $$$

· Everything tied up in the Browns

· Higher signing bonuses tough to come up with

· Wanted changes in the Stadium to produce revenue

· City said wait your turn, built the Rock N Roll Hall of Fame instead

· Modell took a deal in Baltimore

· Loss of Browns shattered Cleveland’s image of Modell

· If Modell would move anyone would move

Weiler:  Real sports problem stems from team movements or threats to move that are intended to force tax payers to build new expensive facilities for the profit of team owners.

· Giving leagues authority over team relocation would provide a hurdle to this social harm

· Elective representatives should focus on public finance and tax policy (not anti-trust) to avoid the team relocation of the 1990’s
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How to keep a team in a city

· Benefits to the community (all can be disputed).

· Recognition

· Money and jobs

· Really?

· Big League now

· Revenue generator

· No economists believe this.

· Stadiums aren’t used every day of the year

· Disputable

New Franchises 

· Leagues have been stingy in creating new franchises.

· parsimonious if you went to Yale

· Money incentive:  split the sale of a new franchise b/t the owners v limiting competition

· What is the ideal size of the league

Most likely team to move is the one with the worst stadium.

· Currently = Vikings

League will always claim to not like relocations

· Won’t always object though

League options:  How to keep a team where it is

· State Raiders II is the law: you can’t move

· Accurate but how much do you want to spend litigating

· Negotiate TX contracts to guarantee a team is in the given market or be penalized

· Change the revenue sharing

· Root of relocation

· Teams don’t benefit for being in a big market

· All sales and revenues are shares b/t the teams

· May impact the league but this is spread out over 31 teams not one

· Downside of NFL profit-sharing:  too socialistic

· Could change its revenue sharing

· ¾ vote required

· hard to get done

· Requires individual owners (only league to not allow corporate ownership)

· old time owners have invested less in franchise fees, purchased a long time ago

· new owners like the revenue from others to offset
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What can a city do to keep its team?

· Build a new stadium

· Condemn the team (not likely)

· Right of first refusal?

· Negotiate long leases so they can’t move (30 years)

· Exempt the team from taxation (not enough $)

· Tie the team to the city for the life of the stadium or the bonds on the stadium


· Strong liquidated damages clauses

Have to get the teams to agree to this:

· Not willing to agree to a lot of these things

Teams get leverage if they are willing to move

Case for a Stadium Cap:

· Collective self-restraint

· Stadium Unions formed by municipalities or Congress

· Congress could pass laws prohibiting any tax funds from being used for stadiums

Could congress act to deal with the problem?

· Not likely but

· Could relieve the league from antitrust laws and Raiders I so they can tell a team they can’t move

· Raiders I isn’t the law

· Raiders II and Clippers show a league policy could prohibit a move

· Neither side is really right; both of these are open to question

· Why not give the league the power to prohibit a team from moving?

· Lawyers like anti-trust laws

· Home district reps sometimes want a team to move (ie Al Gore from Tennessee).

· Muni bonds are tax-exempt:  if used to build a stadium for a team that has moved to another city, take away the tax-exempt status.

· Almost impossible to get action

Justice Department dealing with the problem?

Possible to take anti-trust action against the league.  Could go 2 ways:

· Need competition

· Form another league

· Would work in all sports

· Not likely to succeed

· How do you negotiate the championships?

Historically competing leagues have either merged or wiped each other out?

· Possible it is a natural monopoly

Consolidation after competition has created innovation within the games

Remedy if it is a natural monopoly:  any time a city meets certain criteria they will automatically be given a franchise

· League is a monopoly and has an interest

· Supply/demand manipulation

· None of this will happen

STADIA (Stop-Tax Exempt Arena Debt Issuance Act):  was not passed by Congress:  federalism problems.  Would have removed from “qualified” tax-free status any bonds issued for renovation of a professional sports facility that would cost more than $5M.
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Television and Competing Leagues:  NFL

Sports Broadcasting Act (1961):

· Immunized all league wide TV contracts from anti-trust challenge

Prior to 1961:

NFL Buy Rule: can’t broadcast one teams games in another teams territory

US brings anti-trust suit saying the broadcast rule limited competition

· League loses at trial, does not appeal

· Not much at stake

· Result:  you can only black out when there is a home game

· Ok with the league, they were concerned only with attendance

1958 TV and NFL = perfect match

AFL = reason pro-football so popular.  Competitor to the NFL:  share in the demand

· NFL responds with expansion teams in AFL markets

· Compete and sue

· Anti-trust outcome = loss for the AFL

· AFL = made for TV, league as a condition of joining, acquired all the TV rights of all the teams

NFL gets new commissioner = Pete Rozelle

· Good commissioner, bad manager

· Convinced the NY and Chicago owners should cede their TV rights to the league for the good of the league

· Rozelle knew the AFL model for TV rights was better

· Problem:  NFL was violating the consent decree they had signed in the AFL anti-trust suit

· NFL goes to congress and gets a statute covering TV rights for pro sports Sports Broadcasting Act, 1961.

· Anti-trust laws do not apply to any agreements b/t teams playing in organized pro sports (football, basketball, hockey, baseball) for telecasting games

· Can turn over your rights to the leagues and the leagues can sell as a package

· Special interest legislation

· Doesn’t apply to pay per view

· Blackouts are of home games only.  Can’t black out Dallas unless they are playing in Dallas

· Does not waive anti-trust laws in any other way

Al Davis becomes commissioner of the AFL:  wants the merger with the NFL

· Raids the NFL of its quarterbacks

· NFL begins to talk merger too

· Leagues knew the players would sue in anti-trust if they merged

· Went to congress again and had legislation passed saying it was outside the anti-trust laws to merge

· Congress concerned with less TV games:  league assured them that won’t happen.  2 network contracts in the future (NFC and AFC)

· Merger blessed by statute

Blackouts:  even if the games are sold out

· Only the fans cared.

Vince Lombardi retires just as the Packers start to decline.  Takes a year off then goes to coach the Redskins

· Problem:  he’s dying of cancer

· Not successful

· Redskins go hire George Allen (former Rams).  Assembles an old team.

Jan. 1972  Redskins playoff game:  tickets now desirable.

· Many congressmen could not get tickets and the game was blacked out.

· Amend the anti-trust laws

· Rozelle compromise rule:  if the home game is sold out then it can be televised locally

Futures contracts with NFL players:  WFL

· Enforceable

· 2 teams hit hard:  Cin. Bengals and Miami Dolphins

· League lasted one year 

· Created one remaining team:  Memphis Grizzlies

· All best players from WFL on this team

· Grizzlies applied for membership in the NFL

· NFL adding 2 expansion teams already:  told Grizzlies no.

· Grizzlies sue in anti-trust to join the monopoly

· They lose

USFL 1983-85

· Good players

· Formed under 2 good ideas

· Americans can’t get enough football

· Without TV it will fail

· Given thirst for football didn’t think this would be a problem

· Nothing to compete with play in the spring

· NBA a non-factor during this time

· Cable TV:  has dead time available

· Created a 12 team league in major markets

· Popular with fans inititally

· Acquired contracts with ABC and ESPN:  could make a go of it.
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USFL

Huge Losses:  from spending too much on salaries

Year 1-2 turmoil

· Should they expand?

· Quick shift 12 to 18 teams

· Franchise fees

· 5 original teams also changed owners from the first year

· Internal memo:  we are the enemy

· Overspending = leads to bankruptcy potential

· Donald Trump & new owners v. Old owners

· Trump = USFL’s sole purpose to merge with the NFL

Year 2

· Ratings down

· Salaries going up

· Profits way down

· Chicago and LA both go bankrupt

· ABC and ESPN could’ve cancelled at that point, don’t continue on to year 3

Year 3

· Full blown merger strategy

· Announce the last spring season, will shift to fall after 15 mo hiatus

· A disaster

· Needed a TV contract 

· ABC says no thanks

· Same with ESPN

· No TV contract = death of the league

USFL v. NFL
Lawsuit against NFL in antitrust

NFL Defenses

· They were idiots that didn’t know how to run a league

USFL Arguments

· Went bankrupt b/c of NFL practices

· NFL wooed off potential investors with franchise carrot

· NFL increased their roster size during the period the USFL played

· 45 to 49 players increase per team = 120 players not available for the USFL

· Jack Dolan memo:  Spending the USFL’s Dollar

· By entering a competitive bidding war, NFL can drive up the USFL costs and put them out of business

· Bad news for the NFL

· Network TV is an “essential facility” under antitrust law and must be shared

· Network contracts are essential facilities

· Tough argument to make

· NFL doesn’t own the networks and

· NFL contracts weren’t exclusive for ABC

· Jury

· NFL is a monopoly

· Ordered $1 in damages

· Trebling required $3 be paid.

· USFL really not competent, technically won

· NFL was guilty only of shooting the corpse

· Attorneys got millions for “winning” the case

Solidifies the merger trend:  re-creation of a league = merger for the strong teams and payoff for the weak teams

· Essentially buying rights to a merger when you buy a competing league team

· Bankruptcy is rare

IV.
Intellectual Property

IP = includes common law actions for our purposes

NBA 1990’s

· Kareem’s skyhook?

· Jordan’s dunk?

· No

Copyright and Trade Mark Problems

· Team has a copyright over its own games

· 1980’s MLB players try to argue they own the rights over their own performance, therefore MLB can’t show on TV without paying them

· Lots of cash in question

· Collective bargaining agreement states

· Parties don’t agree on who owns the rights

· Under common law the team does

· Players wanted common law redefined:  they lose

· TV rights in NBA 

· FCC changes allowed for “Super-Stations” 

· WGN, TBS, WOR

· Surprise they all own teams in their markets

· WGN’s right to televise Bulls games became valuable w/ Jordan

· Issue = locally televised Bulls games broadcast nationally

· Dropped from 40 to 15 games broadcast

· Bulls objected

· NBA v. Bulls:  value of any NBA game v. a Bulls game on another Super-Station or on the major networks?

· Bulls interfere with revenue of league-wide contract

· Consumers want all Bulls games televised

· League in competition with its own team:  Reinsdorf

· Jump in franchise values is directly related to TV incomes = league policy

· Bulls get Jordan in third round = league policy

· Reinsdorf wants to pick the league policies that benefit him and those that don’t

· Chicago Pro Sports and WGN v. NBA
· NBA can’t enforce b/c they aren’t in compliance with the Sports Broadcasting Act

· Result:  NBA can “tax” for viewers beyond the Chicago market

· Cable TV – Siphoning 

· Economic protectionism 

· Dooley:  What happens when a free program like the Super Bowl goes to pay TV?

· VT or TV?  Hmmmmmm.

· The Sports Broadcasting Act would be repealed

· Not illegal to do it, unlikely
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Publicity Rights

Common Law suit:  O’Brien v. Pabst Blue Ribbon

· Pabst ads have picture of O’Brien (TCU player) without his consent

· Privacy in your likeness recognized through statutes

· Appropriating O’Brien’s All-american status?

· Problem:  questionable what the law was.

· 5th Cir:  TCU could use the photo and sell it, t/f O’Brien had no cause of action

· 1953: 2nd Cir. Decision on baseball card suit

· Topps had exclusive contract with players

· Rival marketer of bball cards

· Topps sued, rival said they had no cause of action

· Court:  the ballplayer’s aren’t waiving privacy rights carte blanche, they are selling a right of publicity.

· Competitor is trying to steal the right of publicity

· Contract is exclusive, the competitor is enjoined

Current Publicity Rights:  People have a right to exploit their own publicity value

· Valuable

· More athletes make money here than their pro salaries

· Anna Kornakova

· Tiger Woods

· Andre Agassi

· Retirees too:  Arnold Palmer 

· This is where an agent matters!

· Most athletes don’t have any publicity value

· Downside if you tie your product to an athlete and something goes wrong with an athlete.

· Explains why they use retired athletes a lot now

· Assumption that Tennis and Golf are safer than football, basketball, etc.

· Most companies afraid of athletes that are suddenly national news

· Tiger Woods

· Buick endorsement = Buick Open 

· Mercedes takes out an ad congratulating Tiger every time he wins.

· Taking advantage because they sponsor the tour.

· Hurts Buick, Tigers agent concerned.

· Easy to take a piece of IP

· Trademark Law

· Gives incentive for product association

· Tries to protect against confusion, don’t buy one product expecting another

· Protects the quality of the products

· If you show consumers are confused and show you have the trademark you can stop the competitor.

· Problem now:  when consumers are not apt to be confused.

· Debbie Does Dallas

· Cowboys sued to enjoy Pussy Cat Cinema from distributing the movie for trademark infringement

· Pussy Cat should win under straight trademark law, consumers weren’t confused.

· They lost.

· Oh well

· MLB suing Little League

· NFL now requires a team to leave color and logos in their cities when they move

· Trading Cards

· History with the players union

· Topps chewing gum offered $5 for rights of minor leaguers that made it to the bigs

· Baseball cards and chewing gum

· Marvin Miller looked for more $ for union and the players from Topps

· Miller convinced the players not to renew their contracts

· Topps gives in

· MLB 70’s and 80’s licensed Fleer to market baseball cards

· Union told Topps they wanted non-exclusive contract

· Topps sues in antitrust:  the lose, have to sign a non-exclusive agreement

V. 
NCAA: Amateur Athletics

Article I:  athletics is important to education but NCAA is not pro sports.

“Student Athletes”

· Disputes still revolve around money.  No different than pro sports

· Colleges want to minimize cheating while maximizing revenues

· Defining moment:  U. of GA and OK sue the NCAA in anti-trust to USSC (Regents v. Oklahoma)

· NCAA lost

· Prior to 1984 NCAA didn’t lose litigation:  their main defense = it was a “great organization”

· Perception:  NCAA cleaned up college sports????

· Thought they were above the fray

· NCAA loses more frequently since GA and Ok won

· NCAA is really a strong cartel

NCAA = a voluntary association

· Only consequence for pulling out:  teams can’t participate in NCAA sponsored events (national championships for example)

· Universities are represented by their Presidents, not athletes or athletic departments

· Athletes interests are not considered

NCAA Football

Televised in 1950’s initially. 

NCAA thought TV was a threat to home attendance for football games (no evidence of this)

Restrictions implemented:

· Only one game televised each week

· Any team could be on TV only 6 times in 2 years and only 4 times nationally

Revenues 

· Shared equally between all schools

Regents v. Oklahoma

U of GA and OK thought they could get better deals on their own

· Didn’t want to share with smaller, less competitive programs

· NCAA said fine, go ahead but neither your football nor basketball teams could participate in any NCAA events

· Schools took the NCAA to court

· Looked clearly like an antitrust violation:  anti-competitive

· NCAA defense:

· Anti-trust law doesn’t apply to NCAA

· Immune from law

· Rejected by SC except for Rhenquist and White

· Just b/c you are non-profit and “good” doesn’t exempt from law

· Unique Product

· College sports aren’t like pro sports

· True

· Keep their product distinct, need:

· Amateurism

· Competitive balance

· BS

· Funding balance = means to the end

· Result:  what we have today

· As much college football as you want on TV

· Good for the fans

· Artificial restraints on distribution are knocked out and the market takes over

· As supply of games increased demand/price went down

· Big time programs actually get less from this than they did under the old system (one exception:  ND)
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College Athletics:  only men’s football and men’s basketball actually make money.

· Even success doesn’t guarantee money makers

· MI: Rose Bowl and NCAA basketball champs in same year, still lost $2M.

· About half all big time football programs lose money (usually $1.5 M a year)

· When you lose money, you have to make up for it somewhere

· Academic budgets subsidize athletic programs

· Alumni donations:  don’t make a difference to a winning record

If you want to make athletic departments profitable:

· Cut other money losing programs:  track and field

· Except they may be winning

· May not matter (UCLA men’s gymnastics)

· No one knocks out the big programs

· NCAA agreements

· College presidents make up the NCAA

· Tried to facilitate cost cutting

· Title IX:  1980’s, real costs

· Limit one coach’s salary:  Restricted Earnings Coach:  $16K/yr.

· 4th Basketball coaches

· Borders on anti-trust violation

· Price fixing

· NCAA still thinks they are outside anti-trust law:  for the good of the game

· 280 Plaintiffs in the class action suit filed:  All the #4 coaches in the country 

· NCAA should have settled:  too stupid

· Where are the NCAA lawyers?  Are they stupid?

· Coaches win, NCAA has to pay treble damages

· What can the NCAA do to reduce costs?

· Individual schools can’t do it themselves

· Need a central determination

· Congressional legislation

· NCAA could ask for legislation that gives them anti-trust immunity so they can deal with costs

· NCAA lobbyists

· Sen. Bradley and Rep. McMillon introduce legislation:  Athletes Bill of Rights to bring NCAA under Congressional control.

· NCAA lobbyists make sure that this never happens

· If you get cost containment it will only come with other controls.

· NCAA acts as if it is above the law still

Student Athletes and NCAA:  3 Rules

· Number of Scholarships awarded

· Defined by NCAA

· 95 total football, 14 basketball 

· Size of the squad

· No pay

· No agent

NCAA and Cheating

Academic:  Graduation rates are higher for varsity athletes than for university as a whole.

Basketball Graduation rates (6 years from entry)

· 105 teams, 39% of all players graduate in 6 years

· Some lower (Syracuse 21%, KU 21%, UCLA 25%, Duke 100%, Georgetown 88%)

Rule:  Athletes must make successful progress towards graduation

· Successful progress = eligible to play Varsity after the first year

1960’s Freshman eligible for Varsity Sports for the first time.

Why the change?

· UCLA Freshman team were the best in the country, coach wanted them on the floor

· Freshman eligibility

· What about cheating?

· Ringers who aren’t prepared to be in college academically but are ready to play at the college level.

· NCAA rule:  can use a freshman if you can predict they will have a min GPA of 1.6.

· Robert Parish

· Best H.S. player in the country.  From rural LA.  Not literate.

· Could anyone predict him to make 1.6 GPA?

· NCAA all points bulletin:  don’t take him or else.

· Centenary takes him and he graduates

· Ivy League schools

· Thought their athletes were smarter than the rest

· NCAA abolished this rule led to Prop 48.

· Prop 48:

· Required 2.0 GPA and 720 SAT.

· Problem:  racial disparity in SAT scores.

· White avg:  920

· Black avg: 740

· White athletes avg.:  820

· Black athletes avg.: 740

· Legal and moral arguments about SAT usage

· Why have the SAT? Why not just the GPA?

· Standard test v. different high school standards

· Ensures curriculum diversification

· Ensures the transcript is real

· Chris Washburn

· NC State Center, drafted in top 5 picks 1986.

· 470 SAT, did manage to graduate

· Drugged out of the NBA

· Knew he wasn’t going to do well, played him anyway.

· This is why the standardized test is used

· 2.0 GPA and 720 SAT scores are an indicator that you won’t graduate

· Prop 16 = Current Rule

· Freshman must have taken 13 core courses in h.s.

· Sliding scale on LSAT

· The higher your GPA, the lower your SAT can be and vice versa

· Disparate impact on minority athletes

· Leading opponent:  John Thompson (Georgetown)

· His program is proof that athletes can graduate from elite schools

· Rules are racist

· Prevent black athletes from scholarships

· Has moral authority in this area:  credible

· NCAA advocates are often blacks as well

· Argument:  want athletes in college to graduate

· Graduation rates have increased since the standards have been set

· 85% of athletes that fail eligibility rules are black

· Most athletes won’t make it to the pros, should have the education to fall back on

· Most h.s. athletes won’t make it to college, wouldn’t it benefit them to have to take college prep courses anyway

· Use NCAA rules to improve the condition of young black students regardless of whether they will play or not.

· Coaches v. Black educators

· Coaches want the best athletes, don’t want academics to get in the way

· Self-centered view

· Title VI

· Triggered by disparate racial impact

· Burden on D to show justification

· NCAA justifications:

· Deter cheating

· Maybe you should police cheating instead

· Trying to help blacks overall

· NCAA is about athletics not overall

· Principle arguments are legal losers

· Shifting burden among blacks, not one that harms blacks vis a vis whites

· Prop 16 challenged in Philly as violating Title VI

· All black high school

· Graduated #6 in class and couldn’t qualify for SAT

· Thrown out by district court

· Circuit court reversed:  NCAA isn’t subject to Title VI:  they don’t receive the federal funds:  not the right defendant

· Powe likes Prop 16

· Right thing

· Might actually work

· There are other options though

· Make freshman ineligible

· If they can get through the freshman year let them play

· Not realistic today

· College careers are shorter:  players go pro quicker

Coaches will cheat:

UCLA women’s softball.  Australian pitcher, never attended a class.  Became the national champions

Title IX

Civil Rights movement helped feminism:  springboard.

Neither political party initially balked at the feminist movement.

Equal Rights Am. 1972:  wasn’t gonna be debated!

· No debate to a constitutional amendment?

· Turned out to be hotly debated

Similarly Title IX was added to the Civil Rights Act of ’72 without debate

· Fed legislation that is construed without regard to legislative history b/c there isn’t any

· “No person shall on the basis of sex be excluded from participation in … any educational activity receiving federal funds”

· What is an activity that receives federal funds?

· All of them at the university level

· 1974:  Senator Tower proposed to exempt football from Title IX

· Prescient 

· What does Title IX mean in athletics?

· Create women’s college sports

· Why?

· Required to

· Debate:  where do college sports fit in a man’s v woman’s life?

· Male model

· Value of athletics in education

· Camaraderie

· Winning at all costs

· Football example

· Late 1960’s 

· Female model

· Don’t want to replicate the male model.

· Playing the game

· Winning not the goal

· Ongoing debate

· Should women’s athletics follow the male model?

· WM Athletic director at UT (Lopiano):

· Coaches get 5 years to win a national title or they’re fired

· Sounds like winning to me

AIAW:  Assoc of Intercollegiate Athletic Women:  association for women’s sports (not part of NCAA)

1978:  Lopiano school of thought triumphs:  will follow the male model of winning

· Took some time:  Until 1980’s only a few serious women’s B-ball teams

· NCAA swallowed the AIAW

· Schools 1 or 2 athletic departments 

· Different schools did it differently

· Did as they pleased

Women’s athletics not growing as fast as Title IX requirements

· Late 1970’s:  college budget problems

· 1984 Grove City College
· Federal money not given directly to athletic programs, therefore not covered under Title IX.

· Most colleges:  the decision was huge!

· No requirement for women’s sports

· Compliance with Title IX ended

· Some continued state compliance based on state constitutional amendments

· Texas, Washington 

· Blair v. Washington State
· Women athletes at Wash State litigated for equal funding of women’s athletics

· How do you have equality under the law when football is so expensive

· ERA doesn’t apply to football?

· State SC says no football exception to the ERA

· Money applies only to state $.  

· Revenue generated by a program itself doesn’t have to be shared equally with other programs?

· State SC says yes this is correct

· Eat what you kill

· Surprising decision

· Essentially created a football exemption

· Wash State = strong women’s program

· Civil Rights Restoration Act

· Reapplied Title IX:  if an entity gets fed $, then the components are required to comply

· University: athletic program

· Assume Groves City never decided

· 100% good faith compliance with Title IX would look like

· ERA anti-discrimination compared with CRA anti-discrimination

· Plessy v Ferguson: separate but equal

· Brown v. Board of Ed:  no discrimination on basis of race

· 14th am understood to mean no racial classifications in 1970

· Legislative history of ERA supports theory that women should have the same constitutional rights as minorities

· Race and Sex are invidious for legislative classifications

· Unisex bathrooms!

· Women in combat?

· After 1988 any woman that wants to try out for any Varsity sport can.

· Can guys go out for the all girls team?  No.

· Separate but equal becomes the default for women’s athletics

· Define separate

· Define equal

· More men than women play varsity sports in general

· Money:  men’s sports (football) brings in the $

Title IX:  Interpretation

There is no legislative history

Enforcing agency = Office of Civil Rights (OCR)

· Issued its own regulations for Title IX compliance. Statute is not self-explanatory.

· SC Chevron case (1983)

· Courts must defer to an agencies interpretation of its own statute unless the interpretation is unreasonable,

· Statutory interpretation now a function of the agency not the courts

· Amazing administrative law doctrine.

· The Agency is always right (just like arbitrators) even if it is wrong.

· OCR provides 3 prong Safe Harbor (any school that complies with the safe harbor are protected from litigation)

1. Are participation opportunities proportional to enrollment (w/in 5%)?

· If you have a quota you will win (not required to have a quota but if you do you will win)

2. School can demonstrate a history and continuing expansion of opportunities for women

· No school can pass this test (see Brown).

3. Shows that it has fully and effectively accommodated the interest of women

· Lots of litigation.

1980’s

Groves City

· Makes Title IX unenforceable.  

· No one in the 1980’s worried about Title IX.  

· No litigation during this time.

1990’s Title IX

· Budget crunch excuse.  Cut the programs.

· Which programs?

· Football?  Men’s Basketball. No way.

· Men’s and Wmns Swimming?  Yep.

· Statistically hurts women’s program more overall if you cut the same # of athletes from each program (as a %)

· Parallel cuts lead to lawsuits and losses.

Brown University v. Cohen (I):

1990’s litigation w/ its women athletes

Prior to Budget crunch: 16 (566) men’s varsity and 15 (328) women’s varsity teams.

· Cut 4 teams ( 2 men’s and 2 women’s)

· Men:  golf and water polo

· Women:  gymnastics and volleyball

· % of people playing sports stayed the same.  Spread the cuts equally between the departments

· Women sued on Title IX

OCR interpretation of Title IX:  Safe harbor rules

1).  Not proportionate (63-37 vs. 52-48)

2).  History of adding women’s varsity opportunities:  not now -- they are cutting.

· Any school that cuts a women’s sport disqualifies themselves from #2.

· But what about the history?

· Brown aggressively built a women’s athletic program

· Became impossible at all schools

· Grove City and budget crunches make the 2nd prong impossible across the country.

· Still the case today

3).  Full and effective accommodation of the interests of women?

· Full:  that there are plaintiffs who want to play indicates not full accommodation

· If there is a plaintiff prong three won’t apply.

Thus:  if prongs 2 and 3 won’t apply you are stuck with prong 1 

· Title IX does not require quotas it only requires substantial proportions.

· These are the same in reality

· It is a Title of quotas

But aren’t quotas unconstitutional?  See Bakke.

· Deny it’s a quota

· Say it’s significantly proportionate

How can this be true?

· It doesn’t matter

· It is what the statute means under the Chevron doctrine.

Measure discrimination from pool of interested applicants in employment law, some suggest the same measure here as opposed the % of women in the population in general.

· Every court where this has been raised rejected this.

· Title IX is not an anti-discrimination statute.  It is a trans-formative statute.

· How do they know when there is no legislative history?

· If it is trans-formative it is trying to create something different for the future.

· Want to eradicate the gender break-down in sports 

· This makes Title IX the single most important thing to happen to womens sports.

Top Down Revolution 

· Create the opportunities at the college level and the demand will filter down to high school and lower creating the athletes.

Result of Title IX:   You can never cancel a women’s sports program!

Athletic Directors

· Control their own admissions

· If they need to increase women athletes they can do this

· Not at the whim of the marketplace

· Trickle down:  if  the colleges need women athletes high schools will develop feeder programs for them

· Reasonable proposition of Title IX

· Budget problems

· Ask for more funding

· Hard to do

· Cost cutting

· Women’s sports cuts:  guarantee the school will be sued

· Never cut a woman’s program

· Men’s programs

· Fair game.  No sharing of pain

· Expenditures on women’s programs has increased 25% in the last 10 years, men’s program increase has been 60%

· Women aren’t stealing $ from men

· Costs more to run big time football/basketball program today than it did 10 years ago

· Recruiting expenses are huge.

· If you cut back here you risk not getting the players

· Non revenue sports are second class sports

· Must cut here

· Men’s Wrestling, swimming, gymnastics = goners

· Baseball soon to follow

· If enough schools make the same cut the sports will die out

· Harms the participation value in sports

· Powe could solve all Title IX problems if it wasn’t for football (the cash cow).

· Participation numbers could match

· Scholarships could match

· Could exempt football from the requirements of Title IX

· Won’t happen though

· Could cut back on football

· Do they really need 95 scholarships?

· Argue the quality of the game would go down

· Counter:  improvement of programs at second class schools like SMU.
· Women’s Sports Federation

· Football needs to get over themselves

· Double benefit of title IX

· Focus on women’s programs

· Decrease focus on football in general

· This will never happen

· UT sued under Title IX b/c not enough done to support women’s sports

· Settlement agreement:  UT will add women’s varsity teams and Football program can’t accept walk-ons.

· Soccer stadium

· Women’s crew

· Walk-ons in football not allowed

· Rudy would have been screwed here.

· GO Irish!

· But this holds men’s numbers down, not a great idea

· Basketball lost one scholarship

· Not a huge impact

· Scholarship taken from a black man to a white woman.

· Powe thinks this is just wrong!!!

Money Spent under Title IX

· Should you be spending as much on men and women’s programs?

· Not possible with football

· Mac Brown makes $1M a year.

· An untapped issue under Title IX

One case in this area:

· USC basketball program:  Cheryl Miller (Reggie’s sister) played for them in the 80’s

· MaryAnn Stanley:  coach making $60K, K expired, USC offered a 3 year deal capping out at $100K, (1990’s)

· Stanley thought this was an insult.

· Is it a Title IX issue? Or the Equal Pay Act of 1973?

· USC then offers 1 yr K for $90K

· She doesn’t reply

· USC withdraws the offer, she is let go

· The second deal looks good to her now

· USC hires Cheryl Miller to coach the team

· Stanley sues and loses

· She has a winning record

· Good coach

· Argued she should get pd the same as the men’s coach

· Title IX and Equal Pay Act

· USC argues they aren’t the same job

· Men’s coach has different responsibility, he also has 20 years more experience.

· He generates revenue she doesn’t.

· Miller treated as an outcast by the rest of coaches in women’s basketball

· She gets out.  Becomes an analyst and WNBA coach

· Stanley can’t get a job:  lawsuit waiting to happen

· Finally, Stanford coach leaves for the Olympics for one year

· Stanley gets a one year deal with Stanford

· Goes to the final game and loses

· Hired at Cal, still there today

Untapped Title IX issue: equal pay and equal revenue.

· The higher the salary for coaching a women’s program, the more likely it is there will be a man as a head coach

What can colleges do?

· Cut men’s sports

· Add women’s teams (double the student’s fees)

· De-emphasize sports overall

Likely to see the most litigation under Title IX in college sports.

· Assistance to women

· Fairness to men

· External enforcement: restraints on the economics of college sports

· Meanings and obligations

· Constitutionality (EPC potential)

· The three part test:  provides control for schools?

· Amateur v. Commercial model of sports:  show me the $

· Should football be included under the OCR tests?  Title IX exemption 
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