

20

PROFESSIONAL RESPONSIBIITY—Prof. Baker

Fall, 2000

Three Major Areas:

· Ethical Issues surrounding large dollar settlements & large numbers claimants.  Mass tort settlements.  Who gets how much?  Tobacco litigation settlement.  Attorney’s fees. 

· Assisting attorneys who are sued for malpractice or breach of fiduciary duty(w/ or w/o malpractice). 

· Ongoing ethics advice regarding conflicts of interest

Will not cover “special issues” – generic ones. 

Connotations of these phrases – not necessarily a good thing

· Law Governing Lawyers – emphasis on laws. why are the laws the way they are.  

· Law of agency – hired to act on behalf of the client.  Separate body of law governing agents more generally. 

· Fiduciary duties – Dr.—Pt. : embody degree of trust b/c one person has greater knowledge/skill. 

· Professional Responsibility – “Professionalism” Professions distinguished by fact that they regulate themselves.  Asymmetry of information b/c professional knowledge determines competency. Aura of superiority. Closed, mysterious. 

· Legal Ethics – above & beyond the law there are other responsibilities. A higher std than what is required by the law.  Lawyers are supposed to behave better than other people.  Can’t juxtapose ethics w/ economics. 

Three Theories of Legal Ethics to Scrutinize over the Semester:

1. The Wal-Mart Theory – Wal-mart always give you your money back, even though law doesn’t make them do this.  Good for business/ good will.  For the most part lawyers can be counted on to do what’s good for business & good for the clients b/c good for repeat business. What is good for business is also good 

for the public.

· Exception # 1 – Sometimes b/c lawyers are not rational, outside pressures influence their judgment. Economics assumes rational behavior.  Have to take some measure of protection in situations where lawyer can’t be counted on to do the right thing(emotional instability, substance abuse).

· Exception # 2 – Sometimes lawyers will have judgments to make and will keep client in the dark and client won’t be in a position to have input into decision.   Client may not know they haven’t gotten what they’re buying. The consumer cannot evaluate what they are buying.  In this situation, may need protections for client b/c client can’t self-protect and can’t monitor behavior of lawyer. 

2. Lawyers Are People – Incentives to which they respond are the same that drive other people(money, self-esteem, helping others). Lawyers have their problems but this is true of people in every profession.  When regulating people, should consider them just like everyone else & this is true in every profession. No evidence that  lawyers are worse or better. The practice of law itself may not be perfect but that is true of all professions.  ( there is no reason to target lawyers as being evil or unethical. There is no adverse selection in who chooses to come to law school. 

3. Legal ethics is not an oxymoron -- There is nothing inherently unethical about being a lawyer.  People get confused on these issues b/c:

· Lawyers are agents who act on behalf of a principle who is a client, if client asks them to do something, its not good but it’s the activity that’s not good, not the lawyer.  People frequently confuse the client’s behavior w/ the lawyer’s behavior (see Silver’s review). 

· Lawyers provide a service which is why they get paid by clients.  Both people believe the transaction is worth that amount of time and money.  Lawyers who undertake jobs on contingent fees, are being paid for the risk they are taking. That they will make nothing if they lose the case but still have expenses. There is nothing inherently unethical about doing well after taking these risks. It could be argued that lawyers are a transaction cost(which is bad) but they also add value.  Lawyers provide services that improve society. We delegate chores to them so they 1) save other people time 2) make many societal benefits possible (innovations, inventions, medical advances 3) the enforcement of rights.  There is a direct correlation between the number of lawyers in a society, the wealth of a society, and personal rights & their enforcement in society. 

· There is a public view that says some lawyers are bad b/c they’re not doing the right kind of legal work.  Some suggest that public interest lawyers are 

better than lawyers that do private work.  Underlying this view is that some clients are better than others. This suggests that certain groups of people are nicer than others, more vulnerable, less powerful. There is no evidence that “disadvantaged” groups are nicer people are deserve better legal services.   There is a view that lawyers who make less money are better people. 

There is no evidence that this is so. Its not wrong to make lots of money. 

Professionalism

Trend of the Legal Profession towards Crass Commercialism/ Business

Concerns that law is more of a business – lawyers are concerned with profit rather than with what’s right. Conflicts between client’s interest and lawyer’s interest .  Access problems.  Regulation of the profession. 

What Distinguishes a Profession from a Business:

· Requires special training 

· The clients cannot evaluate adequately the quality of the service they receive

· B/c of this asymmetry of expertise clients must trust the service provider. Now put a burden on the service provider to act in the best interests of the client particularly if they conflict with the lawyer’s.  Conflict of interest dilemmas.

· Professions regulate themselves b/c they are the only one who can.  

Lawyer Civility Issues

· Lawyer—statesman image – the good ol’ days

· Word was good

· Higher calling

In the old days only a certain class of person practiced law and they all knew each other.  It was a closed “Us v. them” attitude. 

Both clients and newcomers to the profession can be harmed by professionalism and self-regulation:

· clients – internal investigations are just window-dressing and clients may not be better off. “fox guarding the hen house” May be an inherent protectionism like a club

· Since it is a closed group there will be less competition, lower quality goods at higher prices. Less access to services. Monopoly qualities. 

· Newcomers can be hurt b/c there are 1)barriers to entry (training, employment, access to clients, class bias – what do people look like, now there is more diversity). 

What to Do About Self-Regulation:

Once people are in they want to close the door. This is what self-regulation is about. E.g. certain states (AZ, FL) make people re-take the bar again to reduce competition. 

But if we’re not going to self-regulate what are we going to do?

Possible Alternatives:

· Mixed Regulatory group with attorneys and lay people.  If outsiders are members, people might behave differently. Lay people can’t judge expertise but can provide an aura of common sense.  Sometimes people who want to be on these comm. are extremists. Esp. included on govt. reg. comm. Have to prepare differently when presenting to lay audience.

· No regulation – leave it to the market to deprive a defective practitioner of business. Costs less.  Regulation can lead to over-supression.  Downside: If everyone has to collect their own info, not efficient. Individuals are not experts. 

· Inspections

Presence of regulation makes it seem like the profession cares. 

Sources of Laws Regulating Lawyers (4-5)

Federal Standards:

1. Constitutional Law – 

· 1st Amdt – right of free speech in atty. advertising. 

· 5th & 14th Due Process – standards re. disc. actions

· 6th Amdt. – guarantee of counsel in criminal cases.

2.Texas Const – provides for the existence of the state bar.  Const. authorizes the highest court in the state to promulgate the Rules of admission to the bar and rule governing atty. conduct. Then the Const. gives the State Bar the authority to administer the rules. Either and explicit statutory provision or the “inherent powers doctrine”

3. Courts – left to interpret the bar rules and the constitutional decisions. 

4. State Bar Assoc. Comm. – Ethics Comm of the Bar promulgates the rules. Advisory Opinions issued by the bar regarding the rules.  Not binding precedent, can still end up in trouble but has a good faith aura. 

5. American Bar Assoc. (ABA) – articulates Model Codes which have to be adopted by states.  Adopted with enormous variations across the states.  

Lawyers Practicing in Texas

1. U.S. Const

2. Texas Const.

3. Texas Supreme Ct. (Civil Ct.)—has the provision to regulate the provision and does.  Art. II. § 1 (TX) – there will be a separation of powers, interpreted that there are  inherent powers that are the source of the regulatory authority (admin. powers).  Sup. Ct. delegates to STate Bar directors tasks.

State Statues for Disciplinary Rules – ultimate source is Sup. Ct. 

Court’s power includes maintenance of powers and right to dispose of individual cases of atty. misconduct.  Can not be discriminatory re. race, religion, etc.

State Bar can administer rules and individual proceedings and must be in accord with the rules of profess. conduct in Title II.

4. ABA promulgated the first set of codes (“the Canons”).  

Code of Professional Responsibility – 1970 overhaul.  Adopted in identical form by all states. 

1983 –Model Rules --  most recent re-working. Takes the form of the Restatement of Law

Even today not every state has adopted but the code.  

Ethics 2000 is new code about to come out.  

There is no trend towards a national standard.  Usu. adopt variations. 

Amer. Law Institute – Restatement since 1986. A proposal to the states re. rules.

Issue of Variation Across the States (2 potential problems):

1. Admitted in more than one state:

2. Admitted in one state, doing work in another state with 2 diff. sets of rules. 

4 Possibilities to Solve This Choice of Law Problem:

1. State where admitted to the Bar – still have problems where admitted to > 1 state. 

2. Locations of Court – at least for purposes of court appearance bound by that court’s rules.  But if it’s a federal court not clear that state laws should bind.  Second problem is that many matters are not being litigated. 

3. Location of Client – problems if clients are a corporation with many locations.  What if multiple clients are involved (diversity issue). 

4. Predominant Effect of Atty’s Conduct – impt. area  re. solicitation of clients. Could be more than one such place. 

ABA Model Rule 8.5(p. 444)

· If admitted to only one  jurisdiction, subject to those rules ( no choice of law problem. 

· If conduct involves proceeding before a court look at rules where court sit unless court says otherwise (e.g. bound where admitted).

· If the lawyer is licensed to practice in > 1 jurisdiction:

· Look to the state where the lawyer is admitted to the Bar.

· Principle practice location – big firm, can still be problems, international issues.

· whether the conduct clearly has its predominant effect in another jurisdiction. 

POSSIBLE EXAM QUESTION: Texas Law 8.05; Jurisdiction – better or worse?  Ideal rule? 

WHEN YOU DON’T HAVE A CHOICE OF LAW PROBLEM

· Only admitted to practice in 1 state.

· Laws in states agree.

How often do the laws disagree? It happens a lot esp. with respect to lawyer solicitation. 

Model Rule 8.5, p. 44

· Jurisdiction where the lawyer is admitted to the Bar but may be subject to jurisdiction where conduct occurs

· If only admitted to one jurisdiction, only that one applies.

· Where is the court sitting.

· If admitted to >1 go by where he principally practices and where it has its predominant effect. 

· What if the lawyer doesn’t know where the predominant effect is.  Rule 8.5 doesn’t solve this problem for us.

· What do you do where the choice of law provisions don’t agree. 

· Won’t necessarily get help from the Bar in sorting out these issues.

· Sometimes use a local counsel if have to practice out of state just to avoid this problem. 

· There is a distinction between whether you’re licensed in one state v. licensed in two states. Like cases can be treated entirely differently depending on many licenses someone holds.

Texas Rule 8.05 – Looks a lot different.

(a) Any Texas lawyer, appearing in an out-of-state court, if you do something wrong over there, you’re held accountable for it in Texas, no matter where the behavior occurred. 

· Still have a conflict problem. What if licensed in 2 states and behavior is against the law in Texas. So you’re a LA attorney and a TX attorney. So why get in trouble in Texas, just b/c licensed there.  Can get in trouble over very same issue depending on where you are licensed.

(b) Fascination with client solicitation in Texas perhaps b/c a lot of advertising done by plaintiff’s attorneys.  We have a lot of successful plaintiff’s attorneys. This is an odd (rare) provision. 


(1) If violate procedures governing lawyer solicitation e.g. mail a letter to everyone in Tyler, has to be screened by the Bar.  Bar Comm. approves all client solicitations: have to send in videotapes, etc.  Our choice of law gives extraordinary attention to this issue. 

· If you just forget to show it to the Bar Comm. even though its OK, screwed up. If its disseminated in another jurisdiction, even if it complies with other jurisdiction,  if the intent is to procure clients in Texas or secure employment in Texas against the law. Prevents circumvention of rules by having things disseminated from a neighboring jurisdiction.

(2) written letter mailed from another jurisdiction, to a Texas address, prohibited.  This could apply to web sites as well. Must follow the rules.  Can be hard to know the site where things are happening but in Texas doesn’t matter where the ad originated, the Internet would be included.  

Moral: if you are a Texas lawyer, need to get any solicitation approved by the Texas Bar, whether it was directed towards Texans or not (esp. if it was intentionally directed towards Texans). Doesn’t matter if put a disclaimer on ad or TV spot, its still an advertisement. 

· compare these 2 rules. What are the advantages and disadvantages. If you were sitting on the Bar Comm. how would you change the rule. 

GETTING CLIENTS – 3 ways

1. Go to a firm that already has clients. But they already came from somewhere. Distinction between corporate & individual clients. 

2. Go work for the Govt. – as a prosecutor or public defender.

3. Go work as in-house counsel for a corporation. Client = employer

What if you hang out a shingle and start your own firm?

Might want to market what you have & would need to advertise.

Untill 1977, (Bates) couldn’t advertise.

Bates: Issue: Can legal advertising be prohibited just because of the kind of work you do?  Could interfere with 1st Amdt rights. 

Year before Bates Sup. Ct. heard The Virginia Pharmacy Case, about price advertising, Could advertise pharmacy couldn’t say what the price of a prescription drug was. Sup. Ct. said that VA law violated the first Amdt b/c:

1. Ads serve an important public service – informs the public. seems like a good thing in a free market economy.

2. Sup. Ct. said that VA ban had an underlying notion that information is a bad thing but info by itself is not harmful. Ignorance is not bliss. People need more info to make decision and it’s a good thing.  

Were allowed to put yellow page listing b/f Bates. 

States of AZ gave 6 reasons to prohibit advertising:

· effect on professionalism – invoking this rule should set off an alarm.  Adverse effect. The State said “advertising will irreparably damage the delicate balance between he lawyers need to earn and his obligation selflessly serve.”  But need paying clients. There appears to be a class-based component regarding financial need. 

· advertising will errode client’s trust in atty. – if you think atty is motivated by money, might think they’re misleading you or doesn’t have your best interests at heart.

· Many people associate price with quality. AZ says increased price should be suspicious.

· Many people associate cost with success. Baker says there is nothing wrong with the money motivation and professionalism.

· AZ says ads will tarnish the image of attys but not clear what image that is

· advertising enables people to get the services that they want.  E.g. Lasik surgery can get a lot of info. and know of its availability. 

· Summary: We don’t know what professionalism is but don’t see a connection between that and advertising. 

· inherently misleading nature of attorney ads

· effect on administration of justice.

· undesirable economic effects

· effects on quality of service

· enforcement difficulties

Marketing Legal Services pp. 891 – 933

A. Defining the Borders:  Bates & Ohralik

· In re Connelly (NY, 1963) – Life magazine article causes censoring for firm for self-interest publicity.  

· Bates v. State Bar (U.S. Sup. Ct. 1977) – advertising by lawyers in Az was commercial speech & entitled to 1st Amdt. protection.  

· Allowed legal ads on TV. AZ’s arguments were that ads would have an adverse effect on professionalism & encourage commercialization.  J. Blackmum said strained connection between advertising & professionalism.  No evidence that advertising will diminish the attorney’s reputation in the community. Advertising might actually help inform the public.  Ban on advertising began as a rule of etiquette over ethics. Bates evaluated a print ad & Blackmum tried to limit the reach of the opinion but it expanded anyway. The Court required harm done by an ad to be greater than general anxiety.

Ohralik v. Ohio State Bar Assn. (U.S. 1978) – a lawyer may be disciplined for soliciting clients in person for pecuniary gain. 

Facts—in-hospital solicitation of young accident victims. 

Court’s reasoning:

· in-person solicitation does not “stand on a par with truthful advertising.”

· unlike advertising, in-person solicitation is not “visible” or open to public scrutiny.”

Ohralik – the only lawyer advertising case in the Sup. Ct. to uphold a permanent & categorical ban on in-person solicitation. 

Edenfield v. Fane(U.S. 1993) – whether an accountant could solicit clients over the phone. Sup. Ct. said yes, as long as done at a distance, not at a time of high stress or vulnerability.

Bates Case – She is going to spend a lot of time on this case!!!!!!!

Arizona bar raises 6 issues on why blanket prohibition is necessary (except for yellow pages, office sign).

· Adverse effect on professionalism – professionalism is focusing on low interest in making money. Now that money is mentioned, is that so horrible. 

· Inherently misleading nature of attorney advertising – especially if particular amounts of money listed for particular services. Hard to standardize how much a case will cost. But the State Bar was running a legal clinic with standardized prices.  The court said some cases could have a standard rate. Most people can figure out that what they are requesting is not mainstream and might cost more. The Court says the public can distinguish among these services. Public is better off for having this information.

[Aside: why is the state bar arguing against the interests of lawyers.]

· Effect of Ads on Administration of Justice

· Bar argues advertising will make more people sue. They will be “undesirably, unsettling societal repose.”  

· State Bar argument suggests that people are going to spend money wildly, that they have disposable income to spend on these services. 

· Counter – info about what services are available and what they cost is useful info to the public. 

· Economic Effects of Advertising is Undesirable – this argument is made in many consumer areas. Ads cost money, increases cost to lawyer of doing business, costs are passed on to consumer. So they’ll charge more.
Counter:  the total cost of product = price paid + search costs
It may be the case that w/ ads might cost more but search costs will be lower.

· Search costs are overlooked b/c people have the sense that their time is free but its not. Also, shopping can be fun. 

· Price will also be lower b/c atty will get more work and will be fully booked, has lower overhead per client.  Advertising will increase competition and drive down costs.  Bentham study (1972)—costs of eyeglasses. There once were prohibitions on prescription glasses. This study compared jurisdictions where their were no price restrictions to places where there were restrictions.  Found that in places w/ no restrictions on prices cost 25% less. 

· We should always be asking what alternatives to advertising will be. If no advertising would have to join community groups.  This is not efficient use of lawyer’s time. “Ol’ boy network” ( certain people within the Bar get to regulate and exclude women & minorities. Ads are cheaper to most alternatives.

· Consumer products – new entrants need to advertise comparatively in order to break into the market esp. if offering an innovative service. 

· The Effects of Advertising on the Quality of Service – not true for Mercedes.

· Fallacy that someone providing low-quality service is advertising. There is empirical evidence that is not the case b/c successful people can afford to advertise.  If they can stay in business, they can take out ads. People who are going to do shoddy work are going to do it whether they advertise or not.  The services are pretty standardized, they are what they are so no reason to think they might get the wrong service.

· Standardization can be a good thing – e.g. in surgery want to know that surgeon has done the procedure many times.   The more times you do something, do it more quickly, more efficient, better overall.  Might reduce the amount of error.  E.g. if lawyer has been writing will for 20 yrs probably pretty good at it.

· Difficulties with Enforcement – won’t be able to regulate the rules. 

· Bar says we have a problem with some lawyers taking advantage of clients, by providing overly-standardized services. 

· Competitors -- If lawyers are advertising their competitors are regulating whether they are making deceptive claims.  

Court concludes that none of these arguments go anywhere. It does acknowledge that restrictions will be permitted:

· can prohibit false, deceptive or misleading ads.

· can prohibit ads involving illegal transactions.

· regulate quality claims “I’m the best.” not subject to verification easily by consumer.

· restraints on in-person solicitations – these may be inherently misleading

· may require warnings or disclaimers in situations where public is likely to be mislead (“not licensed as a specialist by the bar”). 

· reasonable time, place, and manner restrictions – don’t want them in strip bars.  Raises 1st amdt issues. 

· May need special regs with regard to broadcast media.. 

Physician advertising  -- truthful, not misleading – can’t create an unjustified expectation about outcome, not allowed to say that the service is free but we will bill the insurance co., not allowed to have door-to-door solicitation. 

Have to keep ads. Lawyers have a prophylactic approach, review in advance. Drs. reviewed after the fact. 

Drs. have to list all the variables for the prices which is perhaps why we don’t see advertising by price by them.

Willingness to regulate escalates as go towards Ohralik

One end of spectrum: Bates represents print ads for routine services

Zauderer

Shapero

Other end of spectrum: Ohralik represents in person solicitation

Orhalik: Advantages & Disadvantages of In-Person solicitation:

	Disadvantages v. Print Ads

	· vulnerable – hospitals, mass disasters

· less visible

· coercion

· experts at persuasion

· adverse selection – in terms of who the lawyers are who are showing up at the bedside. 

· public appearances – neg. stereotype make profession look greedy, too eager.  insufficient respect. 

· if allow lawyers in have to allow in magazine/ hot dog salesmen. What about security. 



	Advantages v. Print Ads

· evidentiary concerns – ususally collected by others—police, media

·  


There is something about  in-person solicitation that is inherently dangerous ( prohibited and there are concerns over pecuniary gains. 

Undue influence,  privacy concerns.  Consumers need some protection and some time. 

The court indicated that we have to be concerned with maintaining standards.   But need to have an ongoing skepticism with respect to exactly what that means.  The lawyer’s judgment is affected by self-interest. 

p. 898 FN 19:  financial interest of lawyer may take precedent over client’s interest.   “Valid claim might be settled. Claim with little merit may be pursued beyond the point of reason. Problems of conflict of interest.” 

There are always 2 approaches that can be taken where we have a concern over attorney misbehavior:

1. Prophylactic rule = a ban

2. Actual proved harm may trigger lawyer discipline. 

Court  concludes due to visibility problem, etc. that we prefer the ban:

1. The likelihood that we will have harm is so great that it is safer to ban and avoid possible costs assoc. with this. 

2. Might want to let people enter into these contracts at the bedside but give them a month to change their mind. 

Ohralik is the extreme case regarding prohibition on lawyer conduct. 

Edenfield(p. 924)-- Solicitation by a CPA.  Court allows this in a complete about face.  Court allows this b/c  they are not trained in persuasion. The client of the CPA is a sophisticated business person.  The perspective client of the CPA has typically hired another CPA before and has some experience with that. 

The manner of solicitation in Edenfield was conducive to decision-making.   Meeting with the CPA in the client’s office arranged in advance.  Invasion of privacy is not a concern if you attend the meeting in business attire.

	Indirect Solicitation (DR 2-103C) – “a lawyer shall not request a person or organization to recommend or promote the use of his services.”

Rule 7.3 – forbids a lawyer to solicit professional employment in person or by telephone contact. 

Rule 8.4(a) – forbids a lawyer to do the same “through the acts of another.” 

Can a state use these rules to prevent lawyers from asking intermediaries to refer them to prospective clients? [ambulance drivers, funeral homes, etc]. There is a wide spectrum of behavior. 


	Defining the Center: Zauderer, Shapero, Peel

· Ask first if issue concerns commercial speech. If so, ask if it is of a type conducive to evils the state can prevent by banning.

· 20 years after Bates, debate continues (5-4 decision). 

Zauderer v. Office of Disc. Counsel (U.S. 1985) --  soliciting women injured by IUD. Court upheld Ohio’s requirement that contingent fee advertisements specify that the client might in any event be liable for costs. But the Court reversed Zauderer’s reprimand based on his use of an illustration & offer of legal advice.

* O’Conner was against unsolicited legal advice b/c 1) marketing of professional services could cause confusion & deception and 2) Attorney’s interest in getting business could color advice offered. 


Claims of Special Expertise:

Peel v. Attorney Reg. & Disc. Comm, Sup. Ct. 1990 – Court upheld Peel’s letterhead re certification as not misleading.  The state could require a disclaimer regarding the source of any certification. 

· ABA will not accredit orgs to certify lawyers as specialists in particular areas of practice.

Professionalism & Money – according to J. O’Conner pursuit of a profession & pursuit of wealth are inconsistent but there is no proof of that.

Defining the Rules
American jurisdictions probably vary more in their rules on legal advertising & solicitation than on any other subject in lawyer ethics codes except confidentiality. 

· Radio & TV – ads must be predominantly informational, not dramatic. Not subtle manipulation or inducement.

· Internet advertising – another vehicle for conveying info – must comply with local rules. 

· States may require disclaimers regarding source of certifications

· Can’t lure other lawyers’ clients. 

Texas Regulation on In-Person Solicitation – Rule 7.03

· 1st Amdt sets the outer boundary for these restrictions. 

· Solicitations arising out of particular event or series of events

· If there is a prior relationship, no problem, when a significant motive is pecuniary gain. 
· If lawyer is a member of a non-profit, can contact the members.

· Can’t communicate w/ coercion, duress, fraud, etc. 

Constitutional Inquiry when Litigated as 1st Amdt cases:

· What kind of speech is involved. Under 1st Amdt law, we distinguish between commercial speech and political speech. Political speech we try to leave as unfettered as possible b/c it is the foundation of a democracy. 

· Commercial speech can be restricted however at the discretion of individual states.

Existing precedent: 1980 case, Central Hudson, 4 prong test:

1. Does the speech that the state is trying to regulate come w/I the coverage of the 1st amdt? 1st amdt does not cover false, deceptive or misleading. Does the speech propose an illegal transaction. 

All of these cases pass the 1st prong easily.

2. Does the govt. regulation advance a substantial govt. interest.  E.g. O’Conner supports professionalism (vague term). 

3. Is the interest claimed to be advanced by the govt. regulation being directly or indirectly advanced? 

4. Are the means of advancing the govt. interest more extensive than necessary to serve that interest?  Lot of litigation on this prong. Sumi v. Fox (1989) Scalia elaborates: about a means/ends relationship.  The means have to be narrowly tailored but not necessarily the least restrictive means. 

Bates – PRINT AD – ROUTINE SERVICES

OHRALIK – IN PERSON BY ATTY

Zauderer – PRINT AD WITH ADVICE

The idea of soliciting business through an ad that contained information about a specific legal problem.  Giving substantive legal information, containing advice.  Could dispute advice v. information. 

· Court extrapolates from Ohralick

1. concern with overreaching

2. invasion of privacy

3. undue influence

4. outright fraud

5. the regulatory difficulties b/c of the lack of visibility in in-person solicitations. 

The Court says we just don’t see a problem here.  No need for an outright ban. 

· These kinds of ads don’t pressure people. 

· The mode of presentation is more conducive to deliberation(alleviates undue influence concern).

· Argument that it will increase litigation. Court sees no problem with that. Filing suit is not a per se evil. 

· Don’t need a broad prophylactic rule here b/c don’t have an enforcement/visibility problem. The most that ought to happen is a  Bar comm. to review ad in advance. In Tex. you have a choice to submit before or at the same time that it is released(have to give answer w/I 25 days).  

· Contingent fee arrangement was misrepresented. Still have to pay expenses, though not a lawyer’s fee.  Warnings & disclaimers can be required about fees.

· O’Conner’s dissent: In so many other ways she is a free marketeer but all of a sudden she wants to regulate attorneys.  She was never a practicing lawyer, didn’t have to attract real clients.  She says these ads are like handing out a free sample.  But professional services is potentially more harmful than beneficial.  Possibility of confusion and deception b/c profess. svcs. are complex & diverse & can’t guage the quality.  Attorney’s personal interest may color the advice given.  (p.910)  A potential client who reads the IUD ad & calls atty to see if their claim is time-barred turns into an Ohralik situation (in-person contact => overreaching, persuasion).  She says attorneys have other means to tell people about their legal rights. 

Targeted mail – statute there was a wholesale ban on targeted solicitations.

Shapero v. Kentucky Bar Assoc, Sup. Ct. 1988 – whether a State may prohibit lawyers from soliciting legal business for pecuniary gain by sending nondeceptive letters to potential clients known to face particular legal problems. 

Court says we’ve allowed this other stuff, b/c these are more efficient, targeted, there is a problem.  Court doesn’t agree.  Some people are always subject to undue influence but are these letters exploitative. 

· letter violated Rule 7.3 of the Model Rules which prohibited targeted mail solicitation. 

· Court’s blanket ban in Ohralik was b/c there was pressure in a direct, personal way.

· The Court here says that the mode of communication makes all the difference and outright ban is not necessary.  Can mitigate effects through advance review. 

· In Texas, have to tell targeted people how you got the info. about them.  Require the mailing to have on the envelope the word “Advertisement.”  Have to submit to the Bar the envelope & the letter. Can’t resemble a court document. 

·   Targeted, direct-mail solicitation is different from in-person.

· 1. not face-to-face and ( less possibility for overreaching, invasion of privacy, exercise of undue influence. Review in advance.

· 2. face-to-face is not visible and evades state regulation.

· a letter is more like an ad b/c don’t have to answer it – not coercive. 

· there could be abuses from targeted mail but these can be regulated by the State if the letter is filed and reviewed in advance. 

O’ Conner’s Dissent:  Baker was disappointed in this opinion.

· O’ Conner goes back to whether there is a substantial govt. interest: promoting the high ethical standards that are necessary in the legal profession. Unclear what she is talking aobut (916-17).  The really good thing from the restrictions it will act as a concrete reminder to the atty. of why it is improper for any member of this profession to regard it as any other(918B). 

· She thinks restricting ads helps preserve the profession as a profession. 

· States should have latitude to ban advertising that is potentially misleading.

· Bates was an experiment with the doctrine of commercial speech which has been  problematic, should be reconsidered.

· Economic argument against advertising restrictions does not take into account preserving the norms of the legal profession.

· Membership in a profession of any kind entails restraining one’s “selfish pursuit of economic success.” 

· System of justice can be manipulated by 1) over- zealous representation of clients and 2) abuse of the client for the lawyer’s benefit.

· Restrictions on advertising are a reminder to the practicing attorney of why it is improper to act like a trade. 

ABA Response to Shapero: Model Rule 7.3 – allows targeted direct mail but where the letter is aimed at a person in need of legal svcs, the words: “Advertising Material” must appear on the outside envelope & at the beginning & ending of any recorded communication. 

Florida: “If you have already retained a lawyer for this matter, please disregard this letter.”

FLORIDA STATUTE: ALL TARGETED COMMUNICATIONS IN PERSONAL INJURY AND WRONGFUL DEATH CASES ARE PROHIBITED FOR 30 DAYS AFTER THE INCIDENT.

Florida Bar v. Went For It, Sup. Ct. 1995 – Sup. Ct. upheld Florida 30-day rule(5-4, O’Conner brings her group) and affirmed Bates through Shapero.  The Ct. stressed that it was limited to a brief period & that lawyers had other ways to make their availability known to clients.

· This is only a temporary ban.

· There were good reasons for waiting period – grief, privacy.

Ficker v. Curran, 4th Cir. 1997 – Invalidated a Maryland rule requiring lawyers to wait 30 days after a charging document was filed before communicating with a criminal accused.  The court held that the state’s poll did not show that the reputation of the profession suffered when lawyers contacted criminal defendants. 

Federal Law 1996: U.S.Congress passes legislation prohibiting unsolicited communication before the 30th day after an accident re. personal injury or wrongful death.  (49 USC § 1136). 

SPECTRUM OF LAWYER ADVERTISING CASES

	BATES
	EDENFIELD
	ZAUDERER
	SHAPERO
	WENT FOR IT
	OHRALIK

	print ads – not many disadvantages
	cpa’s, more benfits than risks given the type of svcs. not 

“trained persuaders”
	legal advice

(IUD ad)
	targeted mail – bar reviews for 25 days
	targeted mail to vulnerable accident victims
	in-person solicitation—many disad-vantages


Bates end = tactics not particularly harmful or evasive

Ohralik end = invasive, potentially harmful tactics

Florida Bar v. Went For It (1995) p. 920

· prohibited solicitation of accident victims or their survivors for 30 days.  Upheld by the court (only a temporary ban). 

· In 1996 Congress adopted the same restriction.

Two questions associated with this case:

If part of reason for 30-day delay is that ambulance chasing image is bad for the profession, wouldn’t this behavior run its course, go away in the free market?

· Targeted mail to vulnerable survivors is a lot like in-person solicitation and very distasteful to the public.

· Concern is that there are market failures, slippage away from human rationality (systematic irrationality). 

· Lawyers are people too.  They are likely to behave in these ways if there is an opportunity.  Only need one person to sign up.

In re Primus – how would you distinguish this case, what ACLU is doing and what a successful plaintiff’s lawyer said “90% will go to the Ronald McDonald House.”

In Re Primus, U.S. 1978

Issue: Whether a state may punish a member of its Bar who, seeking to further political & ideological goals, advises a lay person of her legal rights by letter & discloses that free legal assistance is available from non-profit.

* Should the ACLU be treated differently from other lawyers who solicit?

Facts: Edna Primus was an ACLU lawyer.  She sent letter to Mary Etta Williams re. filing suit against Dr. who had sterilized her.

Arguments:  Appellant relies on NAACP v. Button (holding that the activities of the NAACP are modes of expression & association protected by 1st & 14th) & maintains that her activity involved constitutionally protected expression.

Appellee says that appellant’s letter to Williams falls outside of the protection of Button & that S.C. reacted lawfully in punishing for solicitation.

Analysis: Appellant’s letter comes w/i the generous zone of 1st Amdt. protection.  Because solicitation was for political expression, not pecuniary gain, did not fall under S.C. broad prohibition. Letter was not misleading.  Not for a commercial transaction. Regulatory legislation cannot abridge the associational freedom of nonprofit organizations. 

ACLU’s Arguments:

· ACLU is different (p. 937): “litigation is not a technique of resolving private differences . . . form of political expression.”  Suggests they have a more powerful 1st Amdt. right.  As you move from commercial speech to political speech 1st Amdt right becomes stronger b/c right to criticize govt. is at the core of the 1st Amdt.

· ACLU is not trying to make any money from this litigation.

· ACLU is performing a public service by imparting useful info. to the public.

Court agrees with ACLU:

1. not commercial transaction

2. political speech

3. shouldn’t have an outright ban.

Renquist Dissent (p. 940):

· Should focus on conduct of lawyer, not the reason for the conduct – motives are a gray area.

· If allow ACLU to make a political argument, anyone can make one.

What if an attorney, acting on a contingency basis, donates the proceeds to the ACLU?  Distinguish this from In re Primus.

Almost can’t. ACLU is free from usual market pressures b/c  almost a charity.  May be even more subject to overstepping their bounds.

Mass Actions(have met the people & are representing them in separate law suits) v. Class Actions(representing  people never met).  Court has to review class action mailings ahead of time. 

Competence

The Texas Rule  1.01 is fairly comprehensive.  Can’t accept what is beyond your competence unless:

· have a competent associate who can do it or supervise you. must tell the client.

· advice is required in an emergency and you limit the advice to what is necessary. 

· Can’t neglect a matter

· Or fail to carry out obligations

Model Rule 1.1 (p. 20) – briefer rule.  Does not have the explicit exceptions found under Texas rule but these could be embodied under the term “reasonably necessary.” 

Confidentiality – key component that distinguishes professionalism. 

Two components:

1. Attorney—Client privilege – even a court can’t make you give this up. Can withstand forcible attempts to divulge. This privilege may be waived if 3rd parties are present during communication or becomes known to 3rd parties.  Only the client can waive either one of these privileges.

2. Ethically—protected communications which encompass privilege. May not be voluntarily disclosed.  Court may order disclosure but in absence of court order may not disclose.  Ethical protections continue even if 3rd parties know the information. 

Texas Rule 1.05 (= MR: 1.6, 1.8b, 1.9c)

(b) – a lawyer shall not knowingly reveal confidential info. Knowingly is present only in Texas which makes the rule more lenient. 

(c)(d) – Texas rule distinguishes explicitly confidential (including privileged) versus unprivileged, totally outside of diagram.

(c)(4) – When a lawyer can reveal confidential info:  when it is necessary to do so.  This is not in the MRs.  Impt. b/c of the aggregate settlement rule – if settling more than one case at a time (e.g. mass torts), there are circumstances where the lawyer is required to reveal what every client is settling for.  Normally this is confidential but there are ethical rules that require disclosure in mass torts. 

(c)(8) – to rectify the consequences of a client’s criminal or fraudulent act – not in MR.

(e) – when a lawyer has confidential info, that a client is likely to commit act likely to result in death or bodily harm, lawyer shall reveal confidential info . . 

Ethical obligation starts to look like something you owe society at the expense of your client. 

Look at 1.6, 1.8, 1.9(c) can see these provisions are not in MRs.

Apply these and 1.05 to Problem p. 33. Wills & Trusts ethical issue.  Suicide is a crime in most states.  

Two questions relative to differences in Texas & Model Rules.

1. Why this variation? Two circumstances:

· When the rule doesn’t matter very much.  This is probably not true for ethical rules.

· There are advantages & disadvantages to each rule.  Not a clear right answer. 

There is to some agreement at lease in the case law regarding what the goal of confidentiality rules are.  Competence is clear.  Confidentiality may not always seem to be a crucial component of lawyer competence.

Three policy explanations for why confidentiality is impt.

1. It vindicates the trust & reliance that clients place in their attorneys. This is arguably circular.  Implication is that if you know atty has to keep it confidential leads to greater trust.

2. Confidentiality leads to disclosure of the truth to the attorney. If attorney knows the truth can represent the client better. Some attys have lying patients all the time esp. criminal defense attys. 

3. Sound legal advice, which comes from confidentiality, serves public ends b/c “full & frank communication between atty and client creates efficiency in the administration of justice.”  Society is better off.  For purposes of advice-giving, before the fact, society is certainly better off by preventing something bad from happening which would be a waste of society’s resources. 

These cases concern eithically protected priv. (v. atty-client priv.)

Perez v. Kirk & Carrigan (Tex. Ct. App. 1991) 

Facts: busdriver & bottling company involved in accident where 21 kids die. Company lawyers visit him in hospital and tell him that they represent hospital and him. He discloses, gives sworn statement. They then arrange for him to have his own criminal counsel.  Then the attys give his sworn statement to the D.A.  

Questions before the court:

· breach of fiduciary duty against the bottling company – was there an atty-client relationship and did they owe a fiduciary duty.  Court says yes, they did owe it b/c the behaviors showed this.  Co. attorneys argue he was not their client b/c he did not pay them a fee. The court says that does not require a payment of a fee by the client.  Can establish even with free services.  There are many situations where a client is not paying his atty. himself.  Free advice is not a good thing. 

· Even during preliminary consultations, and you have decided you are not the right person, you have established a relationship.  Need to nip the conversation in the bud or you may not be able to advise the other side. 

· If there was a duty did they violate it.  

Their first defense: The attys say that b/c their were unecessary 3rd parties in the room it was not meant to be confidential. Ct. says that might affect the priv. but not the ethical protection that they owed the client.  They were bound not to voluntarily disclose the client’s statements.  They either wrongfully disclosed a priv. statement or they lied to the client and lead him to believe that the ethically-protected statements were confidential. They had an obligation to tell client if infor. was not protected.  They mislead him. 

Their 2nd defense:  Perez can not show any damages from the disclosure and ( there is no breach (no harm, no foul).   This will become impt. in the ARCE case where the ct. decided against Baker (9-0) that a breach of fiduciary duty even in the absence of demonstrable harm will result in finding of a breach of fiduciary (trust) duty & complete forfeiture of fees.  Their argument is different from this, it is a backwards approach. The ct. says there was harm: mental anguish (embarassment)

Implications of Case:
1. Don’t lie to client.

2. Inform client if risk that commun. is not confidential. 

Case puts a burden on atty to be forthright with the client. 

Upjohn & Samaritan both involve the corp. as client.   Entity clients  present problems: 1) who is client  2) w/i corp. which employees are protected.

Upjohn v. U.S. – possible illegal payments  by corp to govt. officials  in  foreign countries.  Questionaires sent out to employees concerning payments. Issue: what is the status of the questionaires and the atty’s reports? 

Three different tests

1. control group test -- Upjohn

2. subject matter -- Upjohn

3. functional test – Good Sam

Control group test applied to Upjohn:

· Evidentiary priv. does not apply except to a small group, those responsible for directing the corp in response to the atty, people in a position to act on that info.  

· Two problems wit h this test:

· Not just the corp. officers who are responsible to act.

· There are diff. aspects of the atty-client relationship.  Part is the atty giving advice to corp (not too bad there ) but where atty’s are trying to get useful info from employees, want that info even though these employees are not included in control group. 

Lower court wanted the control group test but Sup. Ct. wanted the subject matter.

Subject Matter – as long as communication concerned matter w/i scope of his duties and as long as employee was aware of purpose of conversation then that commun. is protected.  

· The Sup. Ct. focused on why we have the test at all, focusing on the atty’s role as the provider of info and the procurer of info. 

· The Ct. says the control group test has too narrow a conception of why we have a priv. It’s just about the atty getting someone to act on the advice.  Ct. says need to focus on who is providing the info so that the atty can provide the corp w/ relevant legal advice. 

· The control group focus is too narrow b/c anyone can cause the corp liability.  Want the atty to be able to advise anyone who can cause liability.  

· Control group test discourages conveying info from lower-level employees to the corp. counsel. If you don’t feel protected, you won’t talk.   Court wants the attys to have free-flow of info and that corp be able to advise everyone to comply with the law. 

· Ct. cites there is uncertainty in the control group test b/c don’t know who this is exactly.   Obligation to clients shouldn’t depend one who is ultimately in the control group.

· Upjohn is about Fed. Ct.   Rules of Evidence issues occur in Fed Ct. Could be bound by a Priv. rule in fed court which could conflict with a Texas rule about ethical protection whereas if in State ct, they don’t conflict.

Samaritan, 1993 AZ Sup. Ct.—presents the functional test

Court finds  the functional  test inbetween control group & subject matter test.  Categories of priv:

1. communications initiated by employee – if you are asking about work-related duties you are w/i scope of priv.   When employee acts this way it is clear he is asking on behalf of the corp., in that role.   This may not be complete according to LB. There may be a conflict between employee’s interests  & the corp. interest.

2. corp. – initiated communications --   diff. test. Focus on factual comun. by employee to counsel fall w/i priv only if they fall w/i employee’s own conduct scope of employment and are made to assist counsel in responding to legal consequences of the employee for the corp. This functional approach looks at the relationship between the communication and the speaker.  The Court criticizes the control group test (its underinclusiveness) and the subject matter test(its problematic b/c potentially overinclusive  & shields too much from disclosure). Overinclusive b/c any employee can make a priv. commun. if subject matter is the employee’s actions – broad scope of persons & facts.   

E.g in Samaritian, all the nurses statements are priv. b/c corp. atty gathers statements but their actions are not the source of the liability.  They are witnesses.   Can’t priv. all of these statements. 

Second, court wants to create a regeime of priv that treat entity as much like a person as possible, don’t want to expand it beyond that.  IF employee’s connection to causing the event is too attenuated, they can’t be included. 

Court’s Test:  IF the employee who is comm. w/ counsel is not the one whose conduct gives rise to the potential corp. liability, that employee is the witness, not the client.  Want to include only the core which may be liable, not all the witnesses. 

Holding: interviews given by nurses were not priv. 

This raise sthe issue of do any of these 3 tests cause info. not to be given if the priv. does not protect the nurses.  

How would the tests play out in terms of access to the written report:

Subject matter test – everything would be priv.

control group – no priv.

functional test --   court decides no priv. under this test. 

Will info be lost under any of these tests:

1. Will the attorneys seek info if its not protected under the test?  Info that is not priv. is  going to be discoverable.  If in-house counsel knows its discoverable, not going to be overly eager to prepare the report.  But if the info is priv. the attys will be very interested in preparing the report. 

· Its clear that some info will be lost if the priv is narrow rather than broad. 

2. Will the employee still be candid depending on what test applies? 

· If no priv. attaches, the report can be accessed.  Then employees may not be eager to talk.  Job security, concerns for family. 

· Does the nurse fall w/i the core of liability ?  If so, commun. are priv.

Exceptions to Priv/ Ethical Priv: 1.05

· Self-defense – the client turns on the atty or a 3rd party makes allegations against an atty. Any accusation of wrongful conduct

· Reasonable Necessity Test --  lawyer must have good reason to believe that relevation of info. is necessary to defend himself. 

· Priv. Waiver by the client – has to be a valid waiver, explicit or implicit.

· Implicit – when the client reveals the info to outside parties or when the client  puts the info at issue in a suit.  If the disclosure is inadvertant, may not be a waiver (esp. impt. in acting for big corporate clients will very often have mistakes made). 

· Billing Records – may be valuable to know if someone was billed  by a particular type of atty.  These aren’t really confidential but in a way they are.  Can be difficult to protect these unless they are understood to be confidential communication.  There are 3 ways to additionally protect the billing records:

· legal advice exception – where it is clear that commun. would implicate client. 

· last link exception – when the info would incriminate the client by providing the last link in  the chain of evidence.  For example proof that client was in town for a meeting. 

· confidential commun would be divulged by reviewing billing record detail, can redact that info.  

· Message is that billing records are very dangerous. 

· Crime fraud exception – commun.  may not be priv. but are ethically-- protected.  anytime the commun. can be traced to be part of the criminal activity, not protected.  The exception is closely monitored. Court must find that the client’s communication was in furtherance of the crime. 

· Non-atty exception – Can’t just be talking to any atty.  Have to be talking to your atty – seeking legal advice. The motivation for the conversation must be the seeking of legal advice.

Make-up class at 2:30 Thursday

Exam 9-2/ page – limited

Exceptions to the Priv.  Relative to Rule 1.05

Self – defense – this is an excuse to violate priv. § (c)(5) & (c)(6) and (d) (2)

Waiver – (b)(2) & (b)(3), (c) (2) &(c)(3)

Identity of Client & Fees – (d)(2) (iv)

Crime Fraud – (c) (7), (e)

If Atty. is Unknowingly involved in crime or fraud, priv is nullifed. 

Atty/Client Priv requires an atty & a client  -- this is not an automatic relationship, must be seeking advice from you, not a casual conversation. 1.05(a) last line: “during the course of or by reason of the representation of the client.”

CLIENT AUTONOMY

Client is the principle but agent has the expertise.   Compare to Dr. –Pt. relationship where we expect to turn over control to the Dr. and people don’t want to know the details.

Two Setting to Consider: 1) Trial  2) non-trial

In trial situation don’t want client to make minute-by-minute calls.  They don’t know what to do, it would slow things down.  We give enormous leeway to the atty in a trial situation to conduct the trial as they see fit.  Client controls whether to go to trial in the first place and choice of atty.

In non-trial situation might expect more input from client. 

Agent/Principle Relationship with Client & Atty responsibilities. 

Texas Rule 1.02:  “An atty shall abide by a client’s decisions concerning the objectives & gen. methods of representation.”The client is in charge, even if it is a frivolous suit.  It is their decision. *

· Gen methods – that is client’s decision also.  Even if it seems irrational, they get to decide. 

· Objectives

· Whether to accept a settlement.

· Whether to accept a plea bargain

Atty is agent + fiduciary – have to act in best interests of client also. 

Two Broad Areas of Responsibility

1. Whatever is agreed to in retainer agreement – need to define employment issues:

· limit atty liability

· clarification of responsibilities

· Subject matter of Retainer

· All of these authorizes the atty to act.

2. Client is Responsible for Atty. Misconduct or Bad Results that Occur.

Taylor v. Illinois, Sup. Ct. 1988

Client can control by:

· Atty selection

· Possible malpractice charge or ineffective assistance of counsel (impossible to win esp. in criminal context). 

Issue in Taylor was atty misconduct 

Brennan, dissenting,  thought there should be a distinction between tactical area and misconduct.  Misconduct is never a legitimate choice, know ahead of time that it won’t work. Tactical error might have worked out, difficult to avoid, only kno w after the fact.  Client is not in a position to consent to atty misconduct.  If the point is to reduce misconduct, can sanction atty. but hard to understand how sanctioning the client will deter the behavior. 

The law is that the client can sue the atty., report them to the bar, possibly get a re-trial but is not immune from consequences of atty. behavior.

3. Other Areas Where Client is Bound By Atty’s Actions

A. where atty. settles case, not authorized by client if other side could reasonably believe that authority existed.  Client then has to sue atty to compensate.

Two general categories of Mistake:

1. Atty makes unrealistic promises to other side and pressures client to accept. 

2. Atty turns down settlement offer w/o talking to clients.

· You’re allowed to get written authorization from client approving settlement amount in advance. 

· Client can consent to settle the case for a “reasonable amount.” 

· Checks on these amounts would be the referral atty(who gets a third of the settlement amount), other attys also serve as checks. 

· Apparent authority(based on conversation with client, best to write this up) v. express authority (written out).

· Apparent authority created by the client.  In the end its about what the defendant thinks the atty has authority to do. 

B. Atty makes a statement that the client doesn’t agree with. The client may be bound by the atty’s admissions.  Client can attempt to disown the atty’s statements but not usually successful on appeal b/c legal claims are usually the basis of appeal, not factual. 

Client Autonomy

· Retainer Agreement – gets you on the same page with client.

· Resp. for Atty. Misconduct – may have a cause of action for malpractice, etc. 

· Resp. for Tactical Errors – client has to live with these.

· Decision to Settle

· Resp. for atty. Admissions

Attorney’s Duties

· no self dealing

· advise client

· communicate w/ client

· inform client

· follow client’s explicit instructions

· to be “lawerly” not “guardian”

Fiduciary Duty – diff.  from principle/agent. Has to do with unique position of trust & confidence.  Arises only after there is an atty-client relationship.  

Most common issue of breach is self-dealing (does not include fee arrangements, rather it involves side deals i.e. investment opportunities)  – profit to the atty. e.g. from information transfer.  If atty goes into some kind of deal with the client himself, the law will presume that the atty has exerted undue influence.  

Three arguments in favor of this:

· the client has begun to depend on the atty.

· the atty may have acquired info about the client that gives atty unfair advantage in the bargain. 

· the client is gen. not in a position to change attys, e.g. middle of trial.  economic cost, psychologic cost. atty is playing a critical role. 

 Consequences of Self-Dealing – disgorge profits to someone whether there is economic loss to client or not. 

Attorney’s duties help the client to exercise autonomy. 

· no self-dealing

· advise the client – retainer may limit this area to a particular incident. Some incidents impact on others and only atty knows this. 

· E.g. mass tort settlement disclosure letters to clients – the receipt of an award in litigation may affect eligibility for public support.  But proceeds can be put into trust.   Have to disclose this to clients. 

· Atty. can’t avoid this obligation by saying its not our area of practice. 

· Nichols v. Keller, 1993

Issue: if you have a worker’s comp claim, may have other claims as well.  Lawyer needs to advise client to talk to someone else who knows that area. 

Holding: It was malpractice to not advise the client that there are other potential claims and to seek further advice.   SOL  can expire on client.

· Duty to communicate with client:

· Need to return phone calls b/c clients have a right to information.  Clients want to be heard and atty has an obligation to listen. 

· Atty needs to receive information, updates from clients.  

· Inform the client – varies in importance, can be critical (settlement offers & plea bargains essential to communicate promptly). 

· Have to tell the client if you screw up and have to tell them they may have a malpractice claim against you. 

· If convince client to go for settlement after that have to get them another atty. 

· Follow client’s explicit instructions 

Texas Rule 1.02: scope & objective of representation – client gets to decide the method of representation

Model Rule 1.2, p. 27 – client decides objectives (like Texas rule) & you must consult with the client about the means – that is diff. from what is in Tx. rule. 

Real World implication of this diff. is not clear. In general the objective and means distinction is an impt. one.  Very often they merge.  Meant to be a cognitive framework. 

Duty to Follow Client’s Instructions – Ofle v. Gordon, 1980 (p. 85) – seller was willing to hold the 1st mortgage only.   Client ended up with the 2nd mortgage, lost money in buyer’s default.  Court is troubled that 1) atty did not follow explicit instructions and 2) attempted to mislead the client about which mortgage they got him (misrepresentation).  Client sued for malpractice. 

Court found malpractice and found attys liable for damages to client.  Atty is liable for all loses from failure to follow client’s instructions.  Client can sue in tort(breach of fiduciary duty)  or breach of contract.  

Attorney Admissions

The attorney must seek the client’s input when there are going to be stipulations made.  

Must let the client decide whether to appeal the decision, either way. 

Settlements – can’t settle with one client in a class action for less than stated percentage.  Should hold firm with your percentage.  Can offer client the choice to go to trial for that one person. 

Rule:  Never treat a client in a class action differently from rest of group, esp. with respect to fees. 

INFORMED CONSENT

STANDARDS:

1. reasonable attorney std.

2. client—centered approach – usu. safer, insulated from criticism of atty-favored bias. 

· more people have more information now, from web sites, libraries, etc., some people really like to follow their case and have the option of having more information. Prob. min. costs associated with providing the additional info. 

Clients With Diminished Capacity

· Might question the client’s views and decisions more readily b/c the client comes in with this label.  

· This is why the legal system distinguishes between two roles: 1)guardian 2) guardian ad litem

Attorney’s job is to advocate the position of your client.  Your job is to persuade the client but they many not be so persuadable b/c of capacity.

· Job of guardian is to protect the client and be sure they make good decisions. They act as an independent 3rd party. 

· The rules provide that it might be difficult for the atty to continue to advocate for their client’s views in this circumstance. 

Texas Rule 1.02(g) – actions to protect the client when the atty thinks the client needs someone to represent the best interests of the client. 

Model Rule 1.14, p. 151 :  When client’s ability to make good decisions is impaired the atty shall maintain as normal a relationship as possible with the client. Part 2 (b):  a atty may seek to appoint a guardian when the atty reasonably believes that the client cannot act in their own best interest. This rule puts the onus on the lawyer to decide when they are at that point.

Texas Rule “shall take” rather than “may take” this action.  

If the atty feels they are starting to act like a guardian rather than an atty, need to get help from the court.  

Remaining Issues of Attorney Autonomy

· Atty is in charge of “means,” client is in charge of “ends” – this division can cause attorneys to be a little aggressive about the means.  Need to keep the client in the loop.  

· At the end of the day the client lives with the result(“I go back to my office and you go to jail.”)

· In general it is good business to keep the client informed.  Keeps them happy, less likely to sue you.  Verdict & settlement awards are higher for attys who communicate w/ their clients. 

· client may know the adversary better.

Jones v. Barnes, 1983 – the atty’s nightmare bringing an appeal for criminal defendant. 

· The atty tried to do a good job bringing the appeal, identified 3 issues. Client wanted to bring other arguments out but atty decided not to. 

· Down the road client sued under the 6th Amdt: the right to raise every non-frivolous claim that the client wants raised.  The 6th Amdt talks about “assistance of counsel”, like the atty should be consulting/assisting counsel. 

· 2nd Cir. agreed with the client, all non-frivolous arguments should have been presented evne if it was highly unlikely that these arguments would have been successful. 

· Sup. Ct. reversed and said that the client has the choice to be a pro se litigant and can run their own litigation(complete client control).  It was client’s choice to have a lawyer and when have an attorney, must give the atty. leeway to exercise the atty’s judgement and be the professional they were hired to be.  Other wise the efficacy of the atty’s work could be hampered.  It is necessary for an effective lawyer to choose arguments b/c of time and page limits in appellate court.  Can’t allow the client to intrude on the “means” side of the equation.

 Dissent of Brennan & Marshall 

· The client is entitled to something more, entitled to have their dignity and autonomy respected and protected.  Especially in the case of court-appointed counsel.   They may not spend enough time talking to the client b/c they are so busy.   They may have been hinting that we restructure the public-defender system and put more resources into that. 

· Emphasize “assistance” of counsel.   Is this what the framers meant?  Perhaps an unfortunate choice of words that Brennan et. al. are seizing upon. Their point is that if client has more authority, will have more dignity.  

· They do not perceive a conflict between the client’s dignity and the atty’s effectiveness.  Decision almost comes down to how much do you allow the client to shoot himself in the foot?  

· 1st point:  What do you do when indigent clients don’t trust their lawyers?  They raise the question of what will the overall effect be on the effectiveness of representation if the perception is that the lawyer is not paying attention to the client? 

· 2nd point:  Lawyers do not always have the best interests of the client at heart, sometimes they just want to get the case over with (esp when public defender). 

· 3rd point:  atty might be interested in impressing fellow attys & judges rather than representing the client’s interests and presenting their arguments. 

CONFLICTS OF INTEREST:

Diligence – is there a lack of diligence on the part of the atty? 

Texas Rule 1.01  Competent & Diligent Representation

(b)(1)  atty shouldn’t neglect a matter or frequently fail competely  -- weak wording.  Means that in Texas can’t be really horrible. 

Model Rule 1.3 Diligence: a lawyer shall act with reasonable diligence & promptness in representing a client – this is a more robust requirement. 

Diligence is the starting point. 

Loyalty & Confidentiality are two elements that are necessary to avoid conflicts of interest.

1st principle -- Can’t get out from under these requirements just b/c the atty—client relationship is over. 

2nd principle – concurrent conflicts -- Have to be careful when assisting one spouse in a divorce and doing another type of work for the other spouse. 

3rd Principle – a duty owed a client is stronger if you are the current atty rather than the former atty. 

Consequences of violating Conflicts rules: 

· Reporting to the Bar & sanctions. 

· Disqualification – asked to have you removed from the case, the opposing counsel. 

· Embarrassment cost

· Can cost you billing, may have to assist client in finding new representation.

· Sanction under Rule 11 

· Malpractice Liability – enormous concern in Texas. Sup. Ct. is very hostile to hurting the client. 

Conflicts tend to affect big firms

Categories of Conflicts:

1. Concurrent – lawyer may have divided loyalties between 2 clients.   Or you may have a conflict with the client (e.g. you own stock in the company the client wants to sue)

Model Rule 1.7 (p. 86) Gen. Conflict of Interest Rule  -- a lawyer shall not represent a client if the representation of one client is adverse to another client unless:

· the lawyer reasonably believes the represen. will not adversely affect the relationship with the other client.

· each client consents after consultation.

Its not likely that anyone will agree with this  b/c they have so many other options. 

(b) if lawyer has responsibilities to another client which may materially limit the representation of client unless:

· the lawyer believes there will be no adverse affect.

· client consents after explanation of implications, risks, benefits.  

( the client can waive these conflicts but lawyer has to think it is OK.

2. Successive Conflict – atty. has duties to former client. Usu involves confidentiality of former client.  Will the atty be able to be loyal to the new client in light of former representation. 

M.R. 1.9 Conflict of Interest: Former Client. 

· has to be opposed in a related matter for a conflict to arise. 

· have to be materially adverse in their concerns.

· always have the waiver option – obtaining the consent of the former client. 

(b) If you were at firm A that represented the D. You’re now at firm B who wants to represent the plaintiff.  Atty may not knowingly represent the person if interests are materially adverse and about whom the atty had acquired confidential info that is material to the matter unless the atty gets the former client’s consent. The key is confidential info.  Can even be exposed to this at firm luncheons.  

(c) p. 117

3. Imputed: MR 1.10 Imputed Disqualification (p. 126)

(a) none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by the rules.  

(b) when a lawyer has terminated from firm, firm can represent a client with adverse interests to your former client, if that client is no longer represented by the firm unless 1) the matter is the same or related or 2) any lawyer remaining in the firm has confidential info.   This is why you see entire groups of people leave together. 

(c) a disqualification proscribed by the rule may be waived by the client. 

4. Revolving Door – Involves Private and Public Sector. – issues of confidentiality 

MR 1.11 Successive Government & Private Employment

Conflict arises with respect to issues that you have participated in substantially and personally. Firm has to screen you from anything having to do with litigation you were previously involved in on govt. side. Can’t give you any share of the fee (pertains to partners). 

(e) confidential govt. info – info that the govt. can’t disclose to the public. 

5. Advocate Witness – MR 3.7 Lawyer as Witness – generally bad practice for the atty to be the advocate and a material witness.  If you anticipate that you will be called as a witness, shouldn’t be part of the trial team.  

(a) is the lawyer a “necessary” witness.

Exceptions: 

(1) the testimony relates to an uncontested issue

(2) relates to value of legal services rendered in the case

(3) disqualification would work subst. hardship on the client, e.g. a small firm. 

(b) lawyer may act as an advocate if another person in firm is a witness. 

Minor Conflicts:

1. When firm represents a corporate entity, mainly dealing with officers and now the firm is being sued by one of the officers (a former client).  This is a common gray area. In-house counsel plays a separate role.  

2. The conflict rules  vary across jurisdictions.  May be a conflict re. which rules are going to bind you.  In general, want to go with the more cautious rule. 

3. Communication & education in the firms could be affected by these rules.  These rules operate as incentives for firm behavior: 

· negative impact on firm size(the more attys, the more conflicts), lateral hires

· clients find a reduced choice in who can be the atty. 

· the incentive for lawyers to specialize is reduced b/c can get conflicted out of so many clients over time.  This is a bad incentive b/c people who are specialized are better at what they do.   

· conflicts can be used strategically to conflict out an opponent. 

Texas Rules 

1.06 Gen. Conflict of Interest (compare to MR1.7) – very similar

· (c)(2) – much more specific disclosure required.

· (e) – if representation improper atty shall promptly withdraw – this tells the atty what to do and when, much more specific.

1.13 Conflicts: Public Interest Activities

IF you are a director, officer, or member of an organization, can’t participate in any decision that would harm your client. This sweeps very broadly & suggests that you be an inactive member, don’t vote or take part in policy decisions.  E.g. if a member of the Sierra Club could affect a defense client. 

MR 6.3 & 6.4 Membership in Legal Svc. Orgs./ Law Reform Orgs – do not sweep as broad & do not encompass civil & charitable orgs. Other impt difference . 6.4 can serve as member not withstanding that client’s interests are affected.   But Texas rule does preclude that activity. 

Have to make it clear to the org that decision may benefit your client.

Tex. Rule 1.09 conflict of interest: Former Client

(a)(2) no “and” or “or” so don’t know.

1.09(c) MR. 1.10 permits waivers but 1.09(c) does not allow for any waiver except pursuant to 1.09(a)(2).  Under the Tex. rule the client cannot waive the conflict. 

E.g. if a substantially-related matter, client cannot waive the conflict as does MR 1.10(c) which is a blanket waiver provision.  

Tex. Rule.  1.10 Successive Govt & Private Employment.  – identical to MR for the most part except 1.10(c) “may not represent a client with adverse interests.” this is stricter, no waiver. 

MR.  1.10 applies only if confidential infor that client has could be used to material disadvantage of govt. agency.  

Tex. Rule 1.10(f)Matter does not include regulation- making or rule –making proceedings. This is an exception that MR does not have. 

Tex. Rule 1.10(h) private client is not only a private entity but also the govt if the outside counsel is an independent contractor rather than an employee. 

(i) if someone is moving w/i the govt. the same sort of conflict rules apply.  MR does not address this.   

Texas may be more attentive to the revolving door issues b/c all of this is happening in Austin where all the govt. agencies are.  

The Lawyer as Witness. Tex. Rule 3.08; 3 diff:

1)3.08(a)  has to do with establishing a fact. gives the lawyer more leeway.  

2)There are also more exceptions, more options for the lawyer, times when its OK to wear both hats.  These aren’t in the MR. 

3)  (c) seems to hold Lawyer to a higher std. May not act as an advocate w/o clients permission. 

Overall Texas rules are less willing to allow waiver. 

Fiandaca v. Cunnigham, 1987

Strategic use can be made of the ethics rules in the course of negotiation and settlement.  May pay attention to these rules to our own advantage. E.g. in reviewing settlement agreements for ethical issues,  may use this to get more money.  Can avoid signing an agreement that can both parties into trouble down the road. 

NHLA – New Hampshire Legal Assoc. – Public interest group involved in 2 diff. class action cases which start to conflict. NH is a small state, one major PI group. 

Issue: Sex discrimination against female prisoners – NHLA v. State.  State makes a settlement offer.  Proposes Laconia State School grounds.  

But NHLA were represents the inhabitants of the state school on other grounds. 

Conflict of interest – the NHLA was representing both parties prisoners & mentally retarded(Garrity). 

Lawyers say: the plaintiffs don’t want to agree to an offer that is against the interest of the Garrity plaintiffs.  But its actually the lawyers who don’t want to agree.  They put this into writing which is bad. State files a motion to get attys off the case b/c the only reason they are declining the settlement offer is that the atty’s have a conflict.

Things they did wrong:

· They were obligated to present the settlement offer to the female prisoners. 

· They were obligated to present the risks and benefits of the offer.

· They were obligated to be sure that the clients considered the offer fairly. 

Another problem is that the atty’s should have withdrawn when the conflict first appeared. The trial ct. dismissed the motion to remove the lawyers b/c they really wanted to get the case over with. 

ON appeal the court finds that new attorneys have to represent the prisoners. 

Once we have a conflict the lawyers owe both groups they are representing loyalty and obviously both groups will not want the same thing. 

The conflict arose at the time of the settlement offer b/c of what it was, the Laconia School, presented by the adversary. This is a problem b/c it may have been a strategic proposal, rather than a sincere offer.  There is a potential here to make settlement offers that will make it difficult for your adversary. This can cause:
1) possible delay in settling the case.

2) possibly get rid of opposing counsel and get less effective attys. 

Is there any reason to think this is a strategic proposal. The court says no: FN 4, B 258. The Court says the motivation of the state in the motion to disqualify should be examined, not the motivation in making the settlement offer.  

Other factors to consider in sincerity of offer:

· Is the offer a sincere one? Is it plausible that the prison could go on this site?

Where are the clients in this case? Do they even know any of  this is going on?  Isn’t it odd that it is the adversary of the plaintiffs who is protecting them.  This is a benefit of the way the system operates 

The clients aren’t told about the settlement offer.  When they finally are, they will be pissed.  IF they had just told the clients about the conflict, the clients might still want them.  Can neutralize any strategic offer.

A motion to disqualify is not readily appealable b/c the courts do not want the ongoing use of these motions.  Adds further delay. 

Simpson v. James, 1990

Facts: Family- owned business about to be sold employ atty Oliver to do this.  He locates buyer and acts as their counsel also. On the face of it, there is not necessarily a problem.

Sellers are given 100K DP + 400K Note for total of 500K

Since atty helps set the sale price, sets the terms in a non-cash deal, not sufficient security. 

Oliver ( leaves the firm and James picks up representing the buyers, including an insurance claim for 200K.  

Seller plaintiffs want next installment after proceeds go to James.  Then James wants to restructure payment.   He’s only giving them 50K of their 200K. Shortly after buyers and their company go into bankruptcy and note goes into bankruptcy court.   Sellers are out at least 350K.  Then clients bring a malpractice claim against 1)Oliver and 2) James

Allege 2 types of negligence:

1) original sell in the way Oliver worked both sides of the deal.

2) restructuring on the note was negligent.

Lower court awarded 100K from each atty to the ( out of their own pocket.  Considering their relatively small gain, from fees, this was a big penalty.  James had never even charged the ( but lost anyway b/c there was an atty—client relationship.

Four Prongs to Malpractice Case

· atty owed a duty (atty –client relationship).

· breach

· The breach was the prox. cause of the (’s injury.

· Damages[Note: under Texas law today do not have to have damages for breach of fiduciary duty.]

Defendant attys defense:

· James claims no duty, no relationship, no advice, no charge. But he was however, talking to her.   Jury thought there was an atty-client relationship. He should have made it clear to her that there was none. 

· Could argue that service was substandard but not necessarily negligent. 

· E.g. failure to protect (’s financial interest in the original sale

· Note restructuring – another atty might have found the 200K insurance proceeds. 

This raises the issue of bad lawyering v. true conflict of interest:

· Conflict helps us understand why there was bad lawyering.  But the law doesn’t care why they did a bad job. 

· Maybe it wasn’t so bad, maybe the conflict makes it seem bad, pushes this over the edge.  But if the conflict is just icing on the cake, the sanction is no different.  

· Conflicts create problems b/c cause bad lawyering.   Notwithstanding the conflict, they could have done a better job. Conflict would still have been a problem 1) just b/c it existed could count as a breach of fiduciary duty, even if no damages. 2) Even if the (s were happy with the outcome, the defendants might have sued them. 

· In a true conflict situation, someone is going to sue you.  Better to get out b/f that happens.

Question: to what extent is the key to the case the conflict v. that the lawyers did a bad job. 

Simpson v. James, 5th 1990

Liability may not be premised solely on the fact that an atty. represented both buyer & seller; after full disclosure, it may be proper in some circumstances for an atty to represent both sides in a real estate transaction. 

In this case, (’s atty did not adequately protect ( against the possibility that Tide Creek would fail financially. 

(’s expert testified that it was improper for James to represent both parties with such divergent interests: a creditor seeking recovery & a debtor in default. 

· Oliver & James had dual loyalties. These prevented them from seeking max. protection for ( or giving better advice.

· Perhaps the conflict transformed a non-negligent act into an actionable one.

McCann v. Davis, 1996 – same firm represents buyer and seller of company stock from one half-owner to the other.  Seller lost nearly everything & sued the firm.  Court found the dual representation improper but it upheld the jury verdict for the firm. 

Matter of Murphy, 1997 – firm advertised “client partnering.”  -- knowing the partnership’s financial situation, the atty demanded personal guarantees for himself & another client at the expense of the general partners. 

Estate of Re v. Kornstein, 1997 – members of Kornstein from had formerly worked at Paul Weiss. Weiss referred big business to Kornstein.  Re hired Kornstein to sue Bear Stearns where he had been a partner.  However Paul Weiss had advised Bear Stearns in relation to Re’s claims. After Re lost, he sued Kornstein claiming the firm never told him that Paul Weiss was a source of business.  Court held that a jury could find that the volume of referrals affected Kornstein’s judgment in any action involving Paul Weiss. 

Consent & Waiver 

MR 1.7 permits a client to waive concurrent conflicts of interest.  Lawyers must explain the conflict to a client b/f accepting consent.  

· Not only must the client consent to the conflict but the lawyer must make an independent judgment that the conflict will not adversely affect the client.  

· The disclosure to the client must be sufficient to inform the client of possible adverse effects.  Numerous courts recognize that a client’s sophistication is a significant consideration in determining whether its consent to a conflict is adequate. 

· If adequately explained, very few situations where client consents. 

Implications of Waiver:

· There will be many situations where the conflict can’t be waived b/c a reasonable atty would not do this. 

· Clients can still act strategically, doesn’t consent but acts like waiver, then later on protests atty’s action and brings delayed motion to disqualify. 

· Signaled by delay and by whether client has other representation. 

Lawyer—Client Relationship – a frequent defense to charges of conflict of interest is that there was no relationship with one party.  A single phone call can establish one.  Courts usually decide in favor of client.  If you willing give what looks like legal advice, can have a problems. 

Confidentiality & Privilege in Joint-Defense & Multiple Representation

· common interest rule – can protect info even if the clients & their counsel have no explicit agreement expressing their common interest. 

· a lawyer participating in a joint defense arrangement has no ethical obligation to the clients of other lawyers although he would have a fiduciary obligation to them. 

Scope of Privilege – where an atty acts for two or more parties having a common interest, neither party may exercise the priv. in a subsequent controversy with the other. 

Duty to Inform – Addresses the conflict between the duty of confidentiality to one client and the duties to keep a 2nd client informed.  There are conflicting views on this.

NY State Opinion, 1984 – confidentiality duty superior to duty to inform.

Contrast with Wortham – all partners have a right of access to info & communications concerning partnership business.

Rest. – absent a contrary agreement, a lawyer with co-clients of any kind is required to convey communications to all interested co-clients. 

Waiver – no party to a joint-defense privilege may waive it w/o the consent of the others.

Class Conflicts – as a condition of class certification, the named class members will fairly and adequately protect the interests of the class.  If the class is too diverse, however, this is not possible b/c of the different interests of the diverse parties.  Inconsistent interests b/w class members = conflict of interest for class members & atty who represents them. 

An order granting or denying a motion to disqualify civil counsel is not subject to immediate appeal as of right in federal court. 

GROUP LITIGATION – She Loves This ! 

I. Class Actions  -- more protection b/c more court involvment

· Involves a great deal of court supervision(including atty’s fees) , have to have the class certified.  Court tends to “rubber-stamp” the proceedings, not a stringent review. 

· Have to be appointed class counsel. 

· Clients can not opting out ( can’t decline offer. 

· Important functions – Solves collective action problems  for client & atty– even though a small reward, the class action can unite them and they can all afford to litigate the action.  Otherwise there would be no incentive to sue.  In the absence of the coercive power of the court to declare the class, it would be difficult for the atty’s to put together the group at reasonable expense.  These tend to be more small dollar.

II. Mass Actions – a consolidation or joinder of many individual lawsuits, i.e. asbestos, toxic tort, etc. Personal injury complaints.  Tend to involve the same defendant. 

· Voluntary participation by the client. 

· Client has hired the atty. 

· Agree to the fee of the atty individually.  

· Client can always opt out. 

· Client has complete control over the settlement offer. 

· Client has more freedom but there is less judicial supervision. 

Conflicts can arise between members of either group.  You could say the same thing about almost any atty who has more than 1 client.  Attys are always showing preference in one way or another.  There are repetitive conflicts everyday which are within the rules. 

Class-specific conflicts are special (though they are on the same continuum). 

1. Confidentiality – if there is a common interest among multiple clients may have special confidential agreement.   If there is a single lawyer representing related clients, have diff. duties depending on jurisdiction (loyalty, duty to inform,etc)

Joint defense clients where more than1 lawyer is representing a party e.g. in insurance cases.  E.g. insurance co. and corporation agree to a confidential arrangement between them. 

In class action/mass action if part of the group breaks off & sues the atty, there is no longer atty-client privilege. IF part of a group, there are no secrets. 

2. Privilege

3. Duty to Infom – attys are under obligation to inform all members of the group, any communication, including private matters. 

4. Waivers – if there is an outside party attacking the litigation (as opposed to an insider), the outsider is in the position to get the client on board and reveal all info. but that’s not allowed.  Individual client can only disclose what they got, not all the group info., can’t waive all the group info.  Some courts have allowed waivers only if all the clients give consent. 

5. Class Conflicts – Amchem & Fiberboard

· The class action arguably did not involve claimants with similar interests.  There were parties who were already injured v. exposure – only clients.  There is a finite pot of money & these cases are about allocation of insurance proceeds from these now bankrupt companies.  There might be a tendency for attys to want to represent people who were sick now v. sick in the future b/c they would make more.  The Sup. Ct. is saying that there should be more sub-groups.  The irony is that its hard to draw the line at a limited number sub-classes.

· The Court thinks some people are being harmed in class actions.  Most anticipate the various  conflicts that might occur or give up the class action format. Some due process purest celebrate this indivuidualized justice but there are 2 problems:

· it is expensive

· you never get the same for diff clients, b/c there are enormous variations among diff. attys. 

Second Group of Conflicts – Between class members and their atty.

· Fees

· When a class settles – see this any time there is a contingent fee arrangement

If atty thinks claim is work  $2 , then gets a settlement offer of 1.5M  

Can he get more if he holds out or if he settles right away.  Atty will have incentive to settle quickly esp. if he has other clients b/c his time has a value.  But for the client, this is it. This conflict can be mitigated,  in theory, in a class action where the court is overseeing fee. This is always a conflict in a contingency agreement. 

For an atty being paid by the hour there is a diff. conflict, to drag things out. 

Two Potential Checks on Conflicts Between Clients & Attys:

IN a class action, objectors will tend to drag things out.  Professional objectors find a client who is a member of a class action.  Objector finds something wrong with the settlement. Have to pay the objector to go away.  The objector does force some scrutiny by the court.  But the objector has their own conflict b/c  they are looking for a financial payoff. 

ARCE Claims(TX only) – that the attys for the ( breached a fiduciary duty to their client.  They are standing there to point out to the court the problem with what the first group of attys did and they are going to get that money.  Fee forfeiture.

Why Do Clients Agree To Be Involved in Group Litigation With These PRoblems
Some of these problems will be there whether in group or not.

What are the advantages to (s of engaging in group litigation?

1.  Economies of Scale – only have to do the research once, lowers the cost of litigation to each         individual member.  More money to ( and atty. 

2.  Increased Leverage in settlement negotiations – esp. at time of settlement.  Equalizes bargaining power between a large corp. and a single (.

3.  Equalization of Risks – Bigger potential damages, raises the stakes of litigation.

4.  Conservation of the Defendant’s Assets – if you can get a more expeditious settlement its likely to be for a higher value b/c less costs of litigation(preserving assets for the client)  Can avoid bankruptcy.

These benefits accrue whether or not the group is a class action.  

There is always a rationale for separating out sub-groups of litigants, down to single litigants. Outcome of case pushes towards no group litigation or making group litigation more expensive b/c groups are so small.

Cases also raise the question of whether the class action was an appropriate forum for asbestos cases. The class action device does not seem to accomplish what it is supposed to . E.g. most personal injury cases  are at least 6 figure cases, not small dollar amounts.  There’s not a pressing need for the class action device.  Main purpose is to solve a collective action problem when  all are required to litigate together.

Maybe the message of Amchem & Fiberboard should be that some cases shouldn’t be class actions.  The Court thought the solution was to have more sub-groups but Baker is skeptical that there will ever be enough groups. 

If these cases were litigated outside the class action context would find:

Client Inventory
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    8K

Ethical Considerations:

1. Grouping clients into 4 groups, but each case is different, type of disease, dependents, each client thinks they are special and should get more.

2. Why only 4 groups, these are arbitrary designations.

3. Monetary awards are arbitrary.  Who decides what affliction is worth more. 

Class Action Protections:

· The court has to certify the class.

· The court has to approve any settlement

Protections in the Group Litigation Context

Rule 1.08F Aggregate Settlement Rule (= 1.8G p. 104) A lawyer who represents two or more clients shall not make an aggregate settlement,  unless each client consents after disclosure of all of the claims and claimants. 

· Each client has to get a letter that shows the details of the settlement by group.  If you agree sign the agreement.

· Two Important Components:  Disclosure & Consent.  

If this rule is the client’s big protection then against what?

Is the disclosure & consent requirement the best way to protect against that harm? 

What is the rule trying to do (potential benefits)?

· Trying to help clients monitor their attorneys against:

· Allocation concerns -- some clients are getting more money than they deserve

· Attorney Opportunism – maybe attorneys have sold out the clients and settled the cases too cheaply.

Problems With Disclosure & Consent Requirements

· Privacy – Rule isn’t clear how much has to be disclosed. Have to disclose the basic terms of the settlement. Some states require disclosure of the total. 

· There is a Texas case(Corpus Christi Ct. of Appeals) which says you have to attach a list of the names of people and what they have and how much they’re getting.  In a small town where everyone knows each other, this is a big concern.  This is going a bit far, don’t need to know their identity.

· Finality – If a certain % agree the case will be settled, bound by the majority.  You get to agree to decide if you’re going to agree.  Someone may holdout at the last minute.  The rule precludes anything other than unanimity, interferes with finality.  People cannot waive their right to control. 

· Expense & Delay –It can be difficult to get every single claimant to agree to the settlement e.g. a large group of migrant farm workers.  

· Strategic Behavior – Applies to consent.  Don’t give client precise info about when the deal is off, just tell them that if a certain number don’t agree, deal is off, IF they don’t know this, can’t engage in strategic behavior.  Don’t need to know extent of leverage.   

1. Allocation – Does the rule protect against this?  There is no one right allocation.   Does the rule help clients figure out if they’re being asked to consent to bad allocations.

What is a good group allocation?

1. The Economic Model of Settlement  -- any settlement where you get the net average of what you would have gotten in litgation. 

2. Satisficing  Model   -- What would it take to satisfy the person for what they lost. 

The agg. sett. rule doesn’t help anyone decide these two questions.  Don’t really know what one would be, unless your atty tells you.  You’re supposed to be monitoring the atty., btut eh atty is providing you with the information. 

Satisficing does not involve the atty.  People sometimes think they deserve too much.  Atty may have some input. 

The client really needs some information regarding what their claim is worth and whether they are getting at least that amount? 

The attys are not motivated to do overly complex allocations.   The more complex, the more it invites discussion of the matter.  The attorneys care about getting a large total and like to minimize the amount of client consternation.  

What are the checks on the attys playing with the numbers?  To give someone an unfair share, takes money from someone else.  If each client is told up-front what their claim is worth and gets that, that will provide a check on the overall structure. 

2. Attorney Opportunism – settles too soon for too little. 

The check on this is the total.  If each client knows what their claim is worth, then they know, based on the total award if the atty settled too soon.  The client can’t tell from the ratios between them and someone else, etc.

Aggregate Settlement Rule – 1.8

Two possible goals:

1. Might be attempting to protect against bad allocations. 

2. Might be protecting against attorney opportunism by aiding clients in monitoring the size of the overall settlement. 

If these are the justifications, the rule does not help b/c

1. Just assures them they are getting the same amount as everyone else in their group. Does not tell them the group is proper, that the allocation to the group is proper,  or that the client is getting a good deal.  Potential costly error. This information may actually induce harm b/c clients are duped into thinking they have gotten a good deal.

Might persuade clients to reject offers simply b/c they don’t meet the rule’s requirements. 

People think they are special.  Might have the view that they deserve more.  If they didn’t have the comparison info, might be upset that they’re not being treated fairly. 

2. Total Size Warning – The best way for a client to protect against a low value is for each client to know what their claim is  worth at trial and compare settlement amount to that figure.  It doesn’t matter if it looks like everyone is being treated proportionatley, everyone could be getting ripped off.

The aggregate settlement rule is confused about client competence – that they are the best judges of their own situations.  At the same time there is a type of paternalism built into the rule b/c clients aren’t allowed to waive their rights to this info.  Rule won’t let the clients do something interesting and creative. 

The atty. tells the client how good their claim is.  Atty might say:

· Do have a claim, might cost a lost of money to litigate, not worth it.

· Atty. says it to be a tough call, estimate verdict amount.  

Its up to the atty to advise the client.  E.g. asbestos lawyers know the FMV of any particular asbestos claim.  

· This suggests second opinions regarding what would be a good settlement value. Problem is that one claim is being brought against several defendants at once. Taking a claim out of context, w/o knowing overall package, can’t know worth of claim.

· To the extent you are defending against group litigation, MR 8.4(= Texas rule 8.4) (p. 423) says it is professional misconduct for a lawyer to aid and abet another lawyer in violating the rules.  This suggests that if the (’s atty messes up the agg. settlement rule, you can be held responding. Need to put in a clause saying the ( atty. must comply with agg. settlement rule.   Can lead to fee forfeiture.  Both sides must protect against potential wrongdoing. 

SUCCESSIVE CONFLICTS OF INTEREST (p. 296)

Arise in either of two situations:

· When the firm or the lawyer changes size.  Involves former clients. 

· When a lawyer changes firms.

· Could contaminate your new firm.

· Residual affect on the firm that you left. 

· Pay attention to reading re. summer jobs.

· ammeliorated a little bit b/f you pass the bar.

What are we trying to do with these rules:

· Protect client confidences.

· Assure loyalty to former clients. 

· Public’s view of the profession – people think badly of mercenaries.

Analytica Inc., v. NPD Research, 1983

Firm helped do a stock transaction for NPD.  Later on the same firm helped a former employee sue NPD alleging anti-trust violation. 

NPD filed a motion to disqualify the law firm who was representing the employee.  In the end the firm was disqualified and the court ordered it to pay NPD 25K. 

Two relevant prohibitions:

· The problem with switching sides is you have confidential info which can disadvantage the former client that you would not have unless they had been your client.

· Substantial Relationship Issue – if the subject matter of the two issues is substantially the same this  is a big conflict. 

· one exception – the lawyer can avoid disqualification if it can be shown that measures were taken to prevent the flow of info from the tainted lawyer to new one. This cannot apply when the firm as a whole has switched sides.  

Court said it assumed that confidential info is held and revealed in cases like this. There is the  appearance of impropriety in this setting.  Just doesn’t pass the smell test.  Unsavory public image, not good for former client. Odd posture for profession b/c attys would be swapping sides and could advertise that they have inside info. 

If the public is so appalled by attorneys that switch sides why won’t the market correct this? 

1. The betrayed client is not helped by the market b/c they are not choosing the firm.  

2. In complete info. – very seldom does the former client want to find out who the former clients were, etc. Monitoring betrayal would be complicated and extensive.   In the absence of info. the client cannot self-protect, cannot act rationally. 

3. Even the rationally—inclined may engage in turncoat behavior, when they face short-term financial pressures e.g. small firm with bills to pay. 

Remedies:

1.  Disqualification – has costs, denies counsel of choice, loss of time & resources, delays in litigation.  The most obvious benefit is the former client is protected which is worth more than any costs.

2.  discipline -- close call situation

3.  Suit for money damages by former client against you. Prob. – harm may not be compensable. 

IMportant distinction between successive conflicts and concurrent conflicts:

1.  In the case of a current client, your atty cannot litigate agaisnt you w/o your consent.

· In the case of a former client, atty may be able to .

2. If you are a current client, may have to pass the reasonable atty test.  Some situations in which the reasonable atty could not believ there would not be an affect ( current client has more protection.   In the case of a former client, they do not have to consent and successive clients can always be waived.

Jelco Case, 1981, 9th Circ. 

Withdrew from representing the current client to convert them to a former client. Then applied successive conflict rules to the now former client. The rules are thought to protect the client’s interest in un-interrupted representation. 

1. Policy – can’t allow this b/c clients could be dumped mid-stream.  Could also extort. 

2. The Ct. in Jelco determined that the firm’s economic interests were not appropriate reasons to withdraw from the case. 

Why doesn’t the market protect against this behavior? 

Cromley Case – 7th Cir. 1994  [companion to Analytica]

School employee claims retaliation after exercising her 1st Amdt. rights. Two years into the litigation her lawyer decides to join the school board’s law firm.  She moves to disqualify her former atty. 

Atty joined a new firm and contaminated the new firm.  

The court sets out a 3-prong test:

· substantial relationship – in this case it’s the very same litigation

· presumption of shared confidences – burden is on firm to show that info. was not conveyed. In this case it was not rebutted with respect to the former representation 

· rebutted with respect to the present representation – mechanisms must be put into place b/f the atty. comes on board.

Specific Institutional Mechanisms:

· instructions given to all members of the firm

· prohibited access to the files & other info on the case

· locked case files

· secret codes necessary to access pertinent info.  on electronic hardware

· prohibited sharing in the fees derived from this litigation.

The court saw this was in place at the firm b/f he came on board and concluded that there was not a problem in this case. 

Two questions arise:

· What other mechanisms might be put into place from the client’s perspectives e.g. atty can’t join firm until litigation is over. 

· Is there a conflict between what Cromley is about and public’s view of the profession – protections look weak. 

Why then did the court do this?

· The court does not care about public’s view.  Or rather they would rather see some functional solution.

· The court is concerned that there will be other costs assoc. with disqualifying firm.  But she’ll have costs also.  The advantages of saving those costs might be outweighed by other costs esp. considering the client’s best interests are at issue.

Two Important Issues:

· How can it be OK to be negotiating for this atty.  in the middle of litigation?  This looks like a violation but the court doesn’t talk about it.  They could have done this to put her at a disadvantage (enormous strategic potential).

· Getting out of representation is a complicated matter.  The court is allowing an end run on the termination of representation.  How does this look to the public?  Driven by atty’s economic advantage. 

What is the status of the firm left behind?  What is the residual effect?  

· If the firm that has been left has been cleansed by the lawyer’s departure, most jurisdictions will say that the taint left with Cromley’s atty, so they could represent the school board. 

· If he leaves behind an atty who was helping him, the firm is tainted, could disadvantage former client (residual contagion). This explains why whole divisions of firms leaving together.  Its to the advantage of the firm left behind that they all leave. 

Entity Representation – this is about corps, not govt. 

Problems:

1. The client is the corporation, which is a legal fiction.  

Have to talk to people but the organization is your client, not the people.  The interests of the people will not always be the same as that of the corp. 

MR. 1.13 (p. 141) Organization As Client:

· A lawyer retained by the org, represents the org. 

· Rule tells the atty what to do if there is an ethically problematic situation.   E.g. might be in position to tell your own boss that need to go over his head. 

Two Rules to Follow:

· If a bad decision is being made, shutting your eyes only delays the inevitable. 

· Always imagine that someone already has a copy of the document. So can’t just throw it away.   Have to amend it.  

1.13(c) – not in Texas rule.  If despite the lawyer’s efforts, the officer insists on breaking the law, the lawyer can resign. 

(d) – part of Texas rule with an addition, implied in TX rule.  A lawyer who represents org can also represent individual, have to follow conflict rules. 

TX 1.12 

(a) Lawyer represents entity.

(b) should proceed as reasonably as necc. 

(b)(3) – lawyer must take reasonably remedial action whenever atty knows it is within the scope of representation.

(c) Must attempt to resolve problems internally.

(e)  Remind officers that you’re the corporation’s atty.  Greater burden on atty to make it clear who you’re representing. 

What are we trying to accomplish with this rule?

1. Trying to provide entities with loyal representation. Doesn’t matter who is the boss or who is paying you, have to keep the co.’s best interests in mind as a separate entity.

2.  Increase clarity in representation b/c it can get murky. 

Tekni-Plek Inc. , 1996

Corporate acquisition of TP.   Old corp (TP) and Tang used M & L to represent them. 

Tang sells the co. to a shell corp and re-emerges with same name (New TP) with a  new buyer. 

Seller would indemnify the buyer for environmental violations and there are.  New TP sues Tang, goes into arbitration.  Tang retains M & L.  The new TP moves to disqualify counsel. 

Court finds that the new TP is the old client.

New TP has the burden of proof with a 3-prong test:

1. 
Is the new TP a former or current client or both of M & L?  

· The new TP never exactly hired M & L.  The court said the new TP is the old TP which was clearly a former client. This is called time travel.  Court’s rule, based on the practical consequences of the transaction:  if the new corp. is running a pre-existing corp, the new owners stand in the shoes of the old owners (like having new mgmt). If so,  they have retained the same counsel.  ( New TP is still a client.

· When does the atty—client relationship end:  when there is merely a transfer of assets (e.g. inventory) but no attempt to continue the business. 

2.  Is there a conflict between the new matter(between Tang and new Tekni) and old matter that M& L covered.

3. Whether the interests are materially adverse (the present client – Tang v. the former client).

Court says there is clear material adversity.  

Overall there was a clear appearance of impropriety that should result in disqualification of 

M& L from representing Tang. 

Confidential Information – depends on what it is. 

1. Gen. Business Communication – the control of the Atty – client privilege passes to the new Tekni. 

2. Communications relating to merger negotiations – new Tekni is not the same as old Tekni (Tang was the old Tekni).  Cannot allow the new Tekni to control the privleges as to the buyer and the seller.  

Issues Surrounding Corporate Formation

Jesse v. Danforth, p. 511

Once the corp. is created it becomes the only client as distinct from people who formed it. 

Info. disclosed to atty setting up corp.  belongs to new corp. 

Court held that purpose of Rule 1.13 is to represent the best interests of the corp. Individual concerns were subsidiary to that.  This is not inconsistent with the requirements of 1.13 throughout. 

Many of the resolutions that the court has come to are counter-intuitive with respect to entity representation.  Particularly with respect to who is /was your client. 

ATTORNEY’S FEES

Hourly Rates -- partners

Salary – public interest, govt., in-house counsel

Contingent Fees  --


Tort Case/Personal Injury – percentage of recovery. 

Flat Rates – firm work, solo practitioners, some corporate work

“Value Billing” – controversial.  Based on getting a cut of the deal

Retainer – controversial esp. non-refundable.  Uncontroversial form is keyed to an hourly rate.

Fee Shifting – takes 2 diff. forms depending on country

United Kingdom – loser pays.

U.S. – set by statutes e.g. federal statutes for civil rights violations.  Fed. Govt. wants to provide attys an incentive to bring these cases. Defendant will pay if ( wins.  § 1983.

Why have ethics rules about this at all? 

Rule 1.5, p. 48

· (a)Fee must be reasonable: (see list of 8)

· Time & labor required.

· Likelihood of precluding atty taking other jobs (conflicts or time commitment).

· Customarily charged fee in the locality.

· Amount of money involved and the results obtained.

· Time limitations imposed by client/ situation

· nature & length of profess. relationship w/ client.

· experience, reputation & ability of the lawyer.

· whether fee is fixed or contingent.

· (b) Communicate With Client the Basis of Fee

· (c) Contingent Fee Must Be in Writing & Be Precise – these are negotiable but people seldom do.  When the matter is concluded the atty must give the client an accounting.

· (d) Areas where contingent fees are prohibited (MR & TX differ)

· both prohibit for criminal defense

· MR prohibits for domestic relations works, not TX.  Major concern in divorce context is don’t want to encourage it. 

· (e) fee – splitting --division of fee between lawyers who are not in the same firm only if:

· referral fees are controversial – defense –helps channel people to the most expert attorneys.   Finder’s fee controversial b/c the finder hasn’t really done anything. 

· Need to tell client how this is going to work.

Texas Rule 1.04

· No prohibition on contingent fees for divorce.

· (a) Reasonable – can’t charge or collect an illegal fee or unconscionable fee.  Unconsc. if a competent lawyer could not form a reasonable belief that the fee is reasonable.  If other attys would be shocked at fee, its not right.  

· Compare to Tobacco Co. Recoveries  and that huge contingent fee – 25% which is not that high.   Now that TX has recovered 17 billion, people think that fee is way too high.  But the fee is only large b/c of the success of the award.  This is the paradox of the contingent fee – to the extent we have unconsc. the public is shocked but in the context of the award, why not reward the very successful results. 

Normally you hear complaints about the # of hours billed under the hourly rate method.  If your lawyer billed a lot b/c they were learning, that’s a problem.  Can find problems as a matter of contract law.

Contingent fee challenges are different – it’s the idea that they are getting paid so much that is the problem, not that they spent too much time on the case.

Two Possible Remedies for Fee Complaints:

1. Discipline

2. Court adjusts the fee or rarely fee forfeiture (for breach of fiduciary duty). 

Breach of Fiduciary Duty – an ethical issue where atty should have never entered into such an arrangement. But at the outset, no one knew what was going to happen, it was OK.

What are the pros and cons of these methods of billing?

Atty prefers to be highly successful contingent fee atty. 

Hourly rate: 

Con

· Encourges padding the bill

· Encourages delay

· Encourages make work

Pro

· Not usually exorbitant (except when hourly rates are very high). 

Salary

Pro

· can move up the hierarchy of company

Con

· reduced incentive from atty’s perspective

Contingent Fee – most studied area.

Pros:

· A contingent fee provides access to the courts to many people who could not get into court and who could not afford the best atty. 

· Weeds out the bad cases b/c the atty is spending their own money up front.

· Aligns interests of atty w/ client – 

Cons:

· This is the core of the controversy b/c for some clients its not about the money but for the atty it might be.  

· Second area of conflict is financial interests may not align is 1) early settlement -- atty is eager to settle so can get their share & move on.

· Delayed Settlement – atty can afford to hold out but the client can’t.

· Checks which move the balance back – 

· early settlement – personal injury attys are repeat players in a particular type of case and help set the market price.  They shouldn’t want to settle for low values.

· late settlement problem – atty has to present offers to client and they can always accept an early offer. 

· Relationship Between Risk and Reward --  Contingent fee initially meant to reward atty for taking on risk.   Risk goes down as you get experienced with a particular type of litigation.  Some people find it difficult to justify big fee for low risk.  The market provides a check b/c there is more than one game in town.  

Contingent Fees – p. 148

Whether a contingent fee is more favorable to a lawyer than hourly depends on:

· likelihood of the occurrence of the contingency – most impt. factor

· when it is likely to occur

· probable size of the recovery

· amount of work required

· amount of the lawyer’s percentage. 

Client’s Perspective

· contingent fee gives lawyer incentive.  The most common example of “value billing.” 

Critics – contingent fee warps atty’s judgment and leads to frivolous litigation.

Courts are willing to police contingent fees in personal injury context b/c:

· personal injury plaintiffs are unsophisticated.

· historical abuse of contingency fees.

· contingency may produce a windfall for atty.

· unequal bargaining positions of atty & client.

· an interest in the client’s recovery creates conflicts of interest. 

Statutory Fee Ceilings

Roa v. Lodi Medical Group – challenge to a Cal. statute that imposed ceilings on atty’s fees in medical malpractice actions. 

· Court rejected due process  & EPC argument.

· Sliding scale arrangement does not create the basic conflict of interest problem. 

Contingent fees gen. prohibited in Criminal & Domestic Cases

Domestic

· state has an interest in seeing as much money as possible stay with the family.

· statutes already empower judge to order wealthy spouse to pay atty’s fees.

· contingent fee could cause atty to recommend course of action that is not in client’s best interests. 

Criminal – don’t want the defendant to pass up a plea bargain b/c atty makes less. 

Flat Rate

Pro – everyone knows exactly what is being charged.

Con – may induce carelessness. 

Value Billing – controversial b/c starts to suggest that lawyers are about money. Justified by difficulty of job and good results.  Lot of potential for argument. 

At some level there is a lot of arbitrariness in the whole system.  There are certain people at the top who are stars and are entitled to make a lot of money e.g. Charles Alan Wright -- $1000/hour as a consultant.  

Taking equity is under value billing.  

Con: only the very wealthy can afford. 

Loser Pays – English Rule p. 156

There are advantages and disadvantages to both methods. Essay points out that English rule system would not work well in U.S. b/c U.S. does not have support of Legal Aid which underwrites costs of lower class plaintiffs in England. 

· Access to the courts for middle income plaintiffs is limited by English Rule.

· English rule prohibits access for plaintiffs who cannot afford to risk paying everyone’s legal costs. 

· Contingency fee provides a powerful incentive to perform will.

Retainers

Con: Non-refundable chill the ability to walk away from atty. This was the issue in Cooperman case.  Its justified by 1) under the star system you need to reserve a highly-sought after person with unique value.  2) atty is going to get conflicted out even if case isn’t going to go anywhere. 

· Retainer looks like free money. Can be used strategically e.g. if limited # of experts(buy up all experts). 

Fee Shifting – loser pays.

· Usually gives only an hourly rate.

· Contingent fee unambiguously provides better access. 

·  With fee-shifting could be deterred from bringing a good claim b/c have to pay both sides’ fees. 

· Risk to the client

· Double or nothing bet. 

Compare to Medical Profession

· Contingent fees don’t exist in medicine (except for in vitro or other hi-risk elective procedures). Also have to do with very expensive services.   Controversial b/c making a deal that won’t be paid if patient doesn’t do well or dies. 

· Insurance spreads risk. 

· There is much less reluctance to question high fees e.g. plastic surgeons. Compare to legal profession where there is a lot of concern over high fees.   

Cooperman, 1994

Issue: whether atty violated code by repeatedly using special non-refundable retainer fee agreements with his clients.

· Even though the client discharged Cooperman, he refused to provide the client with an itemized bill of services rendered or refund any portion of the fee.

· Code of PR says an atty shall not enter into an agreement for, charge, or collect an illegal or excessive fee. Upon withdrawal from employment shall refund any part of a fee paid in advance that has not been earned. 

· If an atty is discharged, atty is entitled to recover just compensation (quantum meruit). 

· Use of a special non-refundable retainer fee agreement clashes with public policy b/c it inappropriately compromises the right to sever the fiduciary services relationship with the lawyer. 

· Coerces client, holds them hostage, penalizes them. Have only a hollow right to discharge. 

· If an atty who is discharged can’t keep prepaid fee, Cooperman can’t negotiate and keep fees under this arrangement. 

· Holding – the conduct of trading in special non-refundable fee agreements is subject to discipline.

Cohen Case – a union hired Cohen to provide up to 1000 hours of legal work for a set fee of 100K to be paid in monthly installments. He was terminated w/o notice.  

· Court distinguished between Cooperman where clients were unsophisticated, individual clients v. ROU which was an experienced client.

Factors court reviews when interpreting agreements between lawyers and clients:

· circumstances in which the agreement was made.

· parties’ past practices and agreements.

· extent to which parties actually negotiated the agreement.

· client’s level of sophistication or experience with lawyers. 

“Some clients are experienced bargainers who can negotiate favorable retainer agreements. Others, particularly individual clients, need the full protection of the fiduciary relationship with their lawyers.”

Financing Legal Svcs – pp. 127-58

A. The Role of the Marketplace

Brobeck v. Telex, 9th Cir. 1979

Issue: Brobeck sued to recover  $1M contingency fee from Telex after $259 M judgment. 

Telex argued:

· $1M fee was so excessive as to render K unenforceable.

· Unconscionablility depends on K’s reasonableness &  should be jury question.

Court says:

· Whether a K is fair or unconscionable is determined at time K was made, not in hindsight

· Telex insisted on a contingency arrangement, not Brobeck ( K was not so unconscionable that “no man in his senses & not under a delusion would make on the one hand, and as no honest & fair man would accept on the other.”

· “This is not a case where one party took advantage of another’s ignorance, exerted superior bargaining power, or disguised unfair terms in small print. 

· Telex received substantial value from Brobeck’s services.

Summary:

· One might argue that a sophisticated client would never agree to something unconscionable b/c they should be informed about what they are agreeing to – it’s a business decision ( the market should be the only test.

Hourly Billing

Hourly rate --- most common but encourages dishonesty – promotes inefficiency & penalizes productivity. 

Value Billing – James Fox Miller

Fee is determined by what lawyer accomplishes for client. 

Reasonable fee under fee-shifting statutes = a fee that would have been deemed reasonable if billed to affluent plaintiffs by their own attorneys. 

· When it comes to civil rights cases & anti-discrimination laws perhaps large fees are justified to deter the guilty party from committing another offense. 

· In a way contingent fees are the quintessential value billing b/c if lawyer loses he gets nothing. 

Bushman v. State Bar, Cal. 1974

Issue: whether Bushman had charged unethical fees in a simple custody matter.

Court held that the fee “was so exorbitant & wholly disproportionate to the services rendered to the defendants as to shock the conscience.” 

Brobeck test is more demanding. 

These 2 cases raise the question of how much responsibility do the clients themselves bear for the outcome.  If a  sophisticated client chooses an atty knowing full well that it will take that atty longer but they want them anyway b/c of previous relationships, why punish the atty for that decision? 

What would be an alternative standard in between unconscionable and shock the conscience.  

What about a standard that follows the average for that type of case based on simple classifications + complications that arise in the case and hours spent? something similar to medical billing and coding. . . 

Courts may reduce or deny unethical fees. 

Courts are especially strict in reviewing a post-retainer fee agreement – client may have already begun to rely on atty, atty is in a superior bargaining position.

Chilean Air Case, 1996

Issue: Whether Speiser Krause had just cause to withdraw sufficient under Texas law to receive compensation.

Facts: Krause represented multiple (’s in case and settled for everyone but Augustons who refused to settle. 

Krause moved for voluntary withdrawal for good cause pursuant to Rule 1.15 (b)TR which was granted by court.

Court’s analysis centers around whether good cause to withdraw under 1.15 satisfies standard set in Royden: “if an atty w/o just cause abandons his client he thereby forefeits all right to compensation.

· Under Texas law whether & how to compensate an atty when a contingent fee contract is prematurely terminated depends on whether the attorney was discharged, withdrew w/consent of client, or withdrew w/o consent.

· An atty discharged by the client w/o cause can recover on the contingent fee K or in quantum meruit. Mandell v. Wright
· An atty discharged w/ cause can recover in quantum meruit for services rendered up to the time of discharge.  Rocha v. Ahmad.

· When both parties assent to the K’s abandonment, atty can recover for reasonable value of services rendered. 

· When an atty, “w/o just cause, abandons his client b/f the proceeding for which he was retained has been terminated, or if such atty commits a material breach of K, he thereby forfeits all right to compensation. Royden v. Ardoin, 1960 Tex. Sup. Ct. 

· There has been no Tex. case that has compensated an aty after voluntarily withdrawing for just cause so it is not clear if they could recover in quantum meruit. 

· Most jurisdictions now follow Martin v. Camp which limits the discharged atty’s recovery to quantum meruit, refusing to apply normal contract rules to the atty-client relationship b/c of the special trust and confidence that must exist b/w atty and client.  The majority jurisdictions reason that allowing recovery on the K impinges on the client’s absolute right to select the lawyer of his choice by forcing the client to pay double fees, one to his discharged atty and one to his new atty. 

· Both parties agreed that failure of the client to accept a settlement offer does not constitute just cause for a withdrawing atty to collect fees. 

· Court decides:  Royden prohibits all compensation in this case.  Krause’s argument that cause to withdraw under Rule 1.15 implies cause to receive compensation is rejected.  Rule 1.15 addresses withdrawal under all circumstances and is not related to the issue of compensation.  “We do not read these statements [the Rules] to stand for the proposition that any cause to withdraw under the rules of PR satisfies Royden.”

· It is up to the client to choose the objective of the case (settle or go to trial) and an atty who withdraws b/c disapproves of objective may not receive compensation thru the court.  Any contrary rule would encourage attys to withdraw from “bad” cases on the grounds that the client was being uncooperative in insisting on going to trial. 

Termination p. 93-97

Case law describes the client’s authority to discharge a lawyer. The Code & the Rules describe the circumstances under which lawyers may withdraw from a representation.  Inherent Powers Doctrine ahs been used to strike legislation that would intrude in this area.

1. Termination by Client

Can’t discriminate against atty based on race, etc.

· When a client fires a lawyer may still be liable to the lawyer for fees . Depends on the law of the jurisdiction. Whether the termination was for cause or not. 

2. Termination by Lawyer – see above. 

· Laywer under MR 1.16 may terminate if the client is going to commit perjury, isn’t going to pay, persists in a course of action that the atty thinks is criminal or fraudulent.  May withdraw under these even if withdrawal will have a “material adverse effect.”

· Atty can threaten to get out. 

· The ethical right to withdraw does not free the lawyer from a breach of K action. 

· Lawyer can withdraw for no reason at all if it has no “material adverse effects.”

3. Termination by Drift – the work ends.  If the relationship is not over however, the atty may still have a duty to protect the client’s interests. Makes good sense to clarify the situation where the status of the relationship is unclear. 

