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I.
INTRODUCTION:  PL is civil liability of persons who put defective prods into the stream of commerce 


A.
CAUSES OF ACTION


1.
Tort



a.
Negligence




b.
Misprepresentation



2.
Contract



a.
Breach of contract




b.
Breach of warranty (UCC)



3.
Government Regulations:  FDA, etc.



4.
Strict Tort Liability:  section 402a


B.
Reasons why PL should be studied:  what is different about field of law 



1.
Law reform:  1966-75:  done consciously to meet needs of modern consumer economy



2.
Good example of rapid change in law:  stability vs. flexibility



3.
Integration of 3 fields: different philosophies of how to regulate society



4.
Good example of body of law interesting to litigator


C.
GENERAL ANALYSIS OF PROBLEMS


1.
What is P's complaint?



a.
Specifically:  how prod was defective





(1)
Example:  wheel was defective




b.
Categorically





(1)
Flaw (manufacturing defect):  this product differs from all others of the same type 






(a)
Example:  glass in Coke





(2)
Design defects:  all others of same type are defective






(a)
Example:  Ford Pinto





(3)
Warnings or marketing defects:  Failure to properly warn of risk or usage



2.  How was P injured?



a.
Personal injury




b.
Property damage




c.
Pure economic harm



3.  What is P's cause of action (theory of recovery)?




a.
Negligence




b.
Misrepresentation




c.
Breach of warranty




d.
Strict liability 


NEGLIGENCE
II.  NEGLIGENCE

A.
Major distinctions b/w neg and other c/as


1.
Substandard conduct:  Must evaluate substandard conduct of defendant, not just looking at product itself:  Can be difficult for P to prove b/c no access to D's environment & no way to PROVE who actually was negligent




a.
Remedies to problem:  Res ipsa; other c/as that emphasize condition of product not conduct of D  


B.
Elements:  PL cases have same elements as basic neg case (but cf. PC analysis)



1.
Duty:  Even w/out privity, D has (in some cts, a non-delegable) duty to act with reasonable care in design and flaw cases (for mfrs, expert standard, including reasonable inspection and testing), IF product is inherently dangerous AND it is foreseeable that P will use prod; BUT in Warnings cases, D has NO DUTY if P took an open and obvious risk in using the prod




a.
Tactics:  Argue no-duty rule




b.
Rationale:  Legal responsibility for injuries due to intended use of product should be assumed by those in the best position to have eliminated those dangers




c.
Inherently dangerous:  Likely to be dangerous if defectively made





(1)
Problem:  Everything is dangerous if defective, except maybe upside-down label on Coke





(2)
Result:  Exception has eaten up rule:  Privity no longer exists





(3)
Examples:  drugs, scaffolding, coffee urn, car





(4)
MACPHERSON:  Flaw:  Where car wheel was defective, causing accident, and defect could have been discovered with ordinary care by D, and no privity existed b/w P and D, held that D had duty of ordinary care to P, b/c prod was inherently dangerous (likely to be dangerous if defectively made) AND b/c D knew that others would use car besides actual purchaser   






(a)
Landmark case:  Afterwards, neg in products cases = normal neg (later, products cases become special again w/ 402a)




d.
Privity:  Because of broad definition of inherently dangerous, privity is no longer required





(1)  Rationale:  






(a)
Retailer (R) may not have cash to compensate P; access to deeper pocket






(b)
If retailer is NOT neg, P would have no recourse







i)
Example:  Nail in tuna can:  R can't detect





(2)
Old rule:  No duty unless P and D have contract [WINTERBOTTOM]




e.
Open and obvious risks:  D has NO DUTY in Warnings cases ONLY, if P takes obvious risk in using product; mfr under duty only to warn of latent defects not known to user





(1)
GARNES:  Warnings:  Where P fell off of clearly dangerous forging press (no handrails) during maintenance activities, held that D had NO DUTY to WARN P of the danger  





(2)
Design & Flaw cases:  Mfr has duty of ordinary care EVEN IF P takes open and obvious risk in using prod in manner of intended use






(a)
Uses by D of "open and obvious danger" in design & flaw cases:







i)
Contributory neg







ii)
Breach:  Reasonableness of design conduct:  Smaller PxL if risk is obvious and people can easily guard against it  






(b)
MICALLEF:  Design:  Where machine user chased hickie on the run on machine with inadequate safety guards, causing hand injury, held that D had duty of ordinary care to P, notwithstanding P's knowing use of prod in dangerous way




f.
Delegability:  If duty is non-delegable, D has duty even if D did NOT make or design prod




g.
Drug Warnings cases:  Mfr has duty to warn doctors of any dangers mfrs know or should know exist, even where danger is so slight that few would be injured [TAYLOR]





(1)
Fact questions:  Adequacy of warning and reasonableness of failure to warn






(a)
Industry custom:  Relevent, but not controlling 





(2)
Taylor:  Design, warnings:  Where P was killed by blood clot caused by rare Type-A reaction to contraceptive, held that drug mfr had duties to test and to warn, even for rare reactions, and that reasonableness of testing and warning were fact issues for the jury      




2.
Breach (substandard care):  Unreasonable, risk under all the circumstances




a.
Test:  If B < PL, then care was substandard





(1)
Examples of B






(a)
If prod would be unworkable or exorbitantly expensive with added safety feature or warning






(b)
How much society benefits from use of prod






(c)
Extent of society benefitting from safer, same product






(d)
Warnings cases:  B is almost always very small, but not entirely nil b/c of the possibility of overkill w/ too many warnings:  Public will stop taking them seriously






(e)
Testing costs:  Dollars plus delay in introduction of prod





(2)
Examples of P






(a)
If danger could NOT have been detected w/ reasonable testing, P is low 






(b)
If D did NOT keep abreast of recent developments in field, P is high






(c)
If D did NOT conduct reasonable tests, then P is high






(d)
If danger was open and obvious, P is low b/c user should have guarded against it






(e)
If D did NOT pack prod to be safely unpacked, P is high





(3)
Examples of L






(a)
Social value of the imperiled interests






(b)
Number of persons likely to be harmed






(c)
Extent of harm to any user 





(4)
Mfr:  Ask what a reasonably prudent expert mfr would have done under same circs




b.
Objective test:  No idiosyncracy of actor is considered





(1)
Exceptions






(a)
Physical characteristics






(b)
Superior skill or knowledge:  In prod cases, D almost always is expert and is held to superior standard of knowledge of D's products and advances in field




c.
Tactics:  P wants to present narrowest analysis of BPL as possible; D wants broadest





(1)
Narrow analysis:  B = cost of tightening bolt; L = loss of life in car accident





(2)
Broader:  B = cost of training good workers to make sure bolt is properly tightened (higher cost)





(3)
Broadest:  B = cost to get last marginal mistake by workers who practically never make such mistakes:  much additional training, rest periods, complete change of normally efficient routine 




d.
Negligence per se:  If conduct violates statute, breach is automatic




e.
Res ipsa loquitur:  Way to get breach issue to jury, when P can't prove actual breach, by showing that incident was type that wouldn't happen absent neg





(1)
Example:  Car crash w/ no survivors



3.
Cause in fact



a.
Test:  But for D's conduct, P's injury would not have happened




b.
Other tests:  When but for test does not work



4.
Proximate cause:  Limits scope of liability to prevent recovery for seriously attenuated, unforeseeable injuries




a.
Test:  Risk Rule:  Isolate the core risk, then ask whether P's injury was w/in the foreseeable risk that made D's conduct negligent in the first place; PL cases are unique in that the foreseeability issue, especially in warnings and design cases, comes down to REASONABLENESS of mfr's adequacy of testing




b.
Relationship to duty:  Duty is codified limitation of scope, whereas PC is ad hoc




c.  
Relationship to breach:  Unlike neg, in PL cases it is sim concept b/c of necessary analysis of reasonableness of mfr's testing in deciding whether injury was foreseeable




d.  
Example of no PC:   D leaves poison next to food; building burns down and P is injured by fire



5.
Damages

C.
Defenses


1.  
Comparative negligence:  2 forms




a. 
Unreasonable failure to recognize risk




b.  
Consciously taking a known risk



2.  
Assumption of risk:  Valid in only a few cts




a.  
Elements




(1)  P must be subjectively aware of risk





(2)
Assumption must be voluntary





(3)
P's conduct need not be unreasonable for D to use this defense


MISREPRESENTATION 

III.
(INNOCENT) MISREPRESENTATION:  402b:  Tort theory of recovery evolved from fraud and negligent misrepresentation


A.
Elements:  Statement can be with words or actions, such as masking a defect



1.  
Must be false statement about chattel by one in the business of selling chattels



a.  
Single sale:  NO liability, even if sale is to the public




b.  
Adoption:  If D adopts statement by another, arguably liable




c.  
Hybrid sales-service transactions:  Unclear



2.  
Statement must be public



a. 
Examples:  Advertising; public enough if told to physicians and published in PDR [CROCKER]



3.
P must justifiably rely on statement



a.  
Justifiable:  If P knows truth, or in some cts if P should have known orinvestigated further, then NO justifiable reliance




b.  
Examples of NO reliance




(1)
Statement after deal closes:  Can NOT be misrep





(2)
If consumer has no awareness of statement:  Can NOT be misrep b/c no actual reliance




c.  
Reliance by whom?:  If initial purchaser relies, then any eventual injured user can recover:  Privity is NOT required as long as chattel is used an the manner that a purchaser would be expected to use it 





(1)
Example:  Doctor relies on drug mfr's misrepresentation that drug is not addictive and so prescribes it; addicted patient can recover



4.
Statement must be of a material fact concerning character or quality of chattel



a. 
Materiality:  Whether statement would be important to reasonable person:  Objective test, UNLESS D actually knows P attaches subjective importance to fact




b.  
Examples of NOT factual statements




(1)
Opinions





(2)
Statements about law






(a)
Exceptions







i) 
When statement of law is intended to be statement of fact, and is understood to be so







ii)
When special relationship of trust exists b/w parties







iii)
When D represents himself to have special knowledge of the law





(3)
Predictions, including promise to perform future act





(4)
Omissions or silence






(a)  Exceptions: 







i)
Fiduciary duty:  If fiduciary tells part, must tell all







ii) 
False impression:  Party can NOT leave other party with false impression







iii)
Knowledge during negotiations:  If party learns that earlier statement is false, must tell other party




c.
State of the art defense:  Not applicable:  If S makes representation, it stands regardless of the ability of current technology to discern whether true or not





(1)
Example:  S held liable to addicted P for statement that drug was non-addictive, even though technology at the time believed that the drug could not addict



5.
Injury must be physical harm (PI) to the consumer



a.
Rare reactions:  Irrelevant how rare the consumer reaction is if S has represented the that the reaction will not occur




b.
Lost wages or profits:  If they flow from personal injury, are recoverable as normal compensation



6.
NOT required:




a.  Fraud




b.  Negligence




c.  Privity


B.
CROCKER:  Where P bought drug and became addicted to it and where S advertised the drug as non-addictive, S held liable for misrepresentation, even though P's addiction was a very rare reaction and even though S did not know it was possible for anyone to become addicted to the drug


C.
Alternate theories of recovery


1. 
RSTMT 552c:  Misrepresentation in Sale, Rental, or Exchange Transactions




a.  
Rarely used:  Most cts use 402b




b.  
Elements




(1)  Sale, rental, or exchange transaction





(2)  Misrepresentation of material fact





(3)  D intends P to rely





(4)  P justifiably relies





(5)  NOT required:  Fraud or negligence




c.  
Damages:  Pecuniary damages only, measured by out-of-pocket expenses    



2.  Common law fraud 




a.  
Elements




(1) 
False representation of a material fact





(2) 
D KNEW statement was false, OR had no knowledge of its truth or falsity, OR knew he didn't have as strong a basis for his statement as he implied






(a) 
Not enough:  If just changed mind later





(3) 
D intended or at least had reason to know that P would rely on the statement





(4) 
P justifiably relied on statement





(5) 
P suffered damage, including personal, property or PURE ECONOMIC




b.  
Damages:  P has choice b/w out-of-pocket expenses or benefit-of-bargain, plus consequential economic loss




c.  
Distinguish other c/as




(1) 
Breach of K:  No actual contract is necessary





(2) 
Normal negligence:  Economic harm is recoverable



3.  
Negligent misrepresentation



a.  
Elements:  Same as in fraud, with exceptions





(1)
State of mind is mere negligence, aot knowledge or recklessness in fraud





(2) 
Scope of liability limited to Ps who D KNEW would rely on misrepresentation, aot if D had reason to know they would rely, as in fraud




b. 
Damages:  Limited to out-of-pocket expenses, plus consequential economic damages


D.
Distinguish from Express Warranty claims


1.  
Similar:  Both are communications theories:  Both deal w/ what S says abt prod rather than how prod is made



2.  
Distinguish:  




a.  
Misrep sounds in tort; Warranty is UCC




b.  
Misrep requires PI; Warranty not nec (can be property, etc.)




c.  
Misrep applies to public misprepresentation only; Warranty:  N/A




d.  
Misrep requires reas reliance; Warranty requires "basis of bargain"--not really reliance


E.
Persons liable:  Only those who actually made misrepresentation

WARRANTY
IV.  WARRANTY IN GENERAL

A.
UCC:  Governed by Art 2


B.
Parties Covered:  Only MERCHANTS who deal in the kind of goods are liable



1.
Chain of Distribution:  Liability extends to every seller in the chain



2.
Test



a.
Sell often:  Does the merchant sell these goods often?




b.
Expert:  Is the merchant an expert re these goods?


C.
Transactions Covered:  SALE OF GOODS only, b/c liability is created by the sale



1.  
Goods:  Movable items, other than money, investment securities or things in action; includes unborn young of animals, growing crops, and things attached to realty



2.  
NOT goods



a.  Services




b.  Real estate




c.  Money




d.  Things in action




e.  Leases or bailments


D.
Other Requirements


1.
NO RELIANCE


2.
Ordinary use:  Injury must be from ORDINARY USE OF PRODUCT




a.
Expected Use interpretation:  Most cts are forgiving to P, in that if P uses the prod for something people usually use it for, OK



3.
Notice 2-607:  When B becomes aware of defect, he must notify S so that S can cure




a.
Impact on PL:  Doesn't make sense b/c curing the defect does not rectify the injury




b.
Independent of statute of limitations


E.
Statute of Limitations 2-725:  4 years for ALL warranty claims; can be negotiated down as low as 1 yr



1.
Timing:  Begins at time of sale/delivery (unless K for future services)

V.  
EXPRESS WARRANTY:  2-313:  Hybrid:  Contract theory of recovery, with tort aspects (P can recover PI dams; post-sale warranties count)


A.
Elements:  FIRST, always figure out what promise is actually being communicated (safe, boned)



1.  
Statement must be a basis of the bargain:  Not same as reliance (but a few cts still require reliance)




a.  
Factors to consider:  On spectrum b/w essential clauses and peripheral clauses, as warranty becomes less central, cts will hold it less basic to the bargain





(1) 
Was negotiated; focused on (a few cts:  need to prove B wouldn't have bought otherwise:  reliance)





(2) 
B liked




b.  
Post-sale warranty or modification:  CAN be part of basis of bargain





(1)
Tactics:  Good arg against cts who apply reliance requirement




c.  
No awareness of warranty by P at time of bargain:  Still CAN be basis of bargain





(1)
Rationale






(a) 
Humans typically don't read warranties till something goes wrong






(b) 
Policy:  Government is pro-warranty, even if this particular P doesn't read it






(c) 
Price of prod probably reflects cost of warranty


B.  Damages: 



1.
Pure eco harm is recoverable, unlike recovery under strict tort liability



2. 
Remedies under state consumer protection stts


C.
Opinion:  NOT warranty, b/c not factual



1.  
Examples



a.  
"You're going to love it"




b.  


D.
Persons liable:  Only those who MADE warranty



1.  
Retailers:  Liable for mfr's warranty if R adopts it; otherwise, NOT liable on mere grounds that sold a mfr-warranted product




a.  
Example of adoption:  "As advertised on TV"




b.  
Tactics for retailer:  Argue that ad for Corning microwave was mfr's ad, NOT retailer's; no adoption 

VI. 
IMPLIED WARRANTY OF MERCHANTABILITY:  UCC 2-134


A.
Merchantibility:  Product must be of fair, average quality (reasonable)



1.
Test



a.
Average:  Are goods similar in quality to those received by others?




b.
Price can be a barometer:  Do goods fall into middle belt of quality for price?



2.
Breach:  Key is to look at PRODUCT, aot merchant's conduct


B.
Foreign Substance vs. Natural Substance:  Most cts say that natural substances can make a product unmerchantable (BUT SEE Coffee)


C.
Label Conformation:  Goods are NOT merchantable if they do NOT conform to affirmations on label



1.
Contrast Express Warranty:  Similar 2 big differences




a.
Basis of bargain:  Affirmations for IWM do NOT have to be basis of bargain




b.
Chain of distribution:  D does NOT have to make affirmations himself; liability extends to chain of distribution


D.
Exceptions to Liability for Non-Merchantable Goods


1.
Obvious defect:  If defect is obvious and B buys anyway, no liability



2.
No inspection:  If B is given opportunity to inspect, doesn't, and if inspection would have revealed the product's condition, no liability

VII.
IMPLIED WARRANTY OF FITNESS FOR PARTICULAR PURPOSE:  2-315

A.
Parties covered:  Merchants AND NON-MERCHANTS:  Warranty applies to any seller whose conduct creates the warranty



1.
Voluntary:  This requirement rests on voluntariness of D, who can avoid creating it by cautioning B


B.
Reliance:  Key issue


1.
Test



a.
Adequacy:  S must have made a judgment as to what P needs; i.e., S must essentially say his product is adequate to P's task




b.
Knowledge:  S must know what P's use for the good is



2.
Factors for Reliance:




a.
Special purpose:  If D knows of any special purpose by P re the goods, D must investigate to make sure goods are adequate





(1)
LEWIS:  




b.
Specificity in ordering:  If P asks for Product X to be used for Purpose Y, some cts say that Seller must notify if Product is not adequate to purpose




c.
Inspection:  D is LESS likely to be liable if P relies on his own inspection of goods




d.
P's expertise:  The less P has, the more likely he has relied on D




e.
Prior transactions and trade usage

C.
Why imply warranties ever?



1.
Fill in blanks where parties are silent



2.
For torts, good policy for society, fairness

VIII.
PRIVITY:  2-318:  Persons who are protected by any of the 3 UCC warranties


A.
Types of privity


1.
Vertical privity:  Chain of distribution



2.
Horizontal privity:  Refers to recovery by a P OTHER THAN the purchaser


B.
Vertical Privity:  NO REQUIREMENT of vertical privity exists in UCC


C.
Horizontal privity:  2-318 lists 3 alternatives, which are all followed by somebody (check individual jurisdictions)



1.
Alternatives



a.
Alternative A.:  Majority Rule:  Privity extends to purchaser, family member, or guest in house of purchaser




b.
Alternative B.:  Any foreseeable P, including a bystander, can sue for personal injury, but NOT pure economic loss




c.
Alternative C.:  Any foreseeable P can sue for personal injury OR commercial loss



2.
Spectrum:  The more a ct tends toward Alternative A, the more it takes a contract/express warranty/economic loss approach; the more it tends toward C, the more it takes a tort/implied warranty/personal injury approach




a.
More privity required by cts:  If the warranty is more express and the loss is more economic




b.
Less privity required by cts:  If the warranty is more implied and the loss looks more like a tort




c.
Cts that use contract approach





(1)
Industry custom





(2)
More privity required





(3)
Disclaimers allowed





(4)
Negotiated clauses are valid




d.
Cts that take tort approach





(1)
"Reasonably safe" standard





(2)
Less privity required





(3)
Disclaimer maybe not allowed



3.
TEXAS:  Between B & C; privity is left to individual cts



4.
Disclaimer:  Parties CAN NOT DISCLAIM or require privity where privity requirement alternative has been adopted by ct


D.
SALVADOR:  Held that Alternative A in UCC is a minimum relaxation of privity, and that cts can go beyon it 



1.
Support:  Comment to 2-318 supports that interpretation



2.
Contra:  Powers:  Doesn't necessarily make sense:   bn 25

IX.
REMEDIES:  2-715(2)b

X. 
DISCLAIMERS AND LIMITATIONS ON LIABILITY:  2-316 and 2-719

A.
Disclaimers 2-316:  UCC allows exclusion or modification of warranty



1.
Rationale:  Basic contract motivation to allow parties to negotiate freely



2.
Requirements for IWM disclaimer:




a.
Must use word "merchantabiity"




(1)
Exception:  Can use words "AS IS"






(a)
NOT CONSPICUOUS:  Majority rule (and literal reading of 2-316 is that "AS IS" clause does NOT have to be conspicuous (a few cts require it by analogy)





(2)
Rationale:  To protect consumers, who probably don't know what they're giving up otherwise




b.
IF IWM disclaimer is in writing, it MUST be CONSPICUOUS




(1)
Actual notice:  If it is NOT conspicuous, but P sees it anyway, cts are split






(a)
Rationale for actual is enough:  Fills rationale of making sure people aren't fooled






(b)
Rationale for actual is NOT enough:  Police the warranty market to proptect the other Ps who did NOT see the disclaimer





(2)
Conspicuous examples






(a)
Offset in different or larger type






(b)
Different color print






(c)
Separate paragraph






(d)
Space for initials



3.
Requirements for Fitness disclaimer:  MUST BE IN WRITING (and therefore CONSPICUOUS)




a.
Oral disclaimer of fitness:  May undermine warranty for P IF he KNOWS about it, b/c the knowledge would tend to undermine his RELIANCE




b.
Implication:  Other disclaimers CAN be oral



4.
Disclaimer in Security Agreement:  Majority rule is that there can be NO disclaimer in a security agreement, only in a sales agreement




a.
Reasons:  Notes 1-24-1b



5.
No Disclaimers Allowed in some situations (cts are split)




a.
Consumer transactions, especially with personal injury




b.
Express warranty:  Oral disclaimer NEVER allowed



6.
UNCONSCIONABILITY 2-302:  (Applies to BOTH 2316 & 2-719:  Clause is invalid if it is unconscionable [HENNIGSTON]




a.
Ways clause can be unconscionable under 2-302





(1)
Unfair surprise (fine print)





(2)
Contract of adhesion (must be seriously egregious)




b.
Results:





(1)
Clause can be struck, so that S has NO limitation of remedy for P's economic losses either





(2)
Ct can modify clause just to exclude the PI limitation





(3)
Ct can decide that the whole contract is unenforceable




c.
Draft tips





(1)
Have B initial it





(2)
For 2-719 Limitation of Remedy:  "This limitation does NOT purport to limit recoveries for personal injury."



7.
Tactics:  




a.
To enforce disclaimer:  Argue contract




b.
To invalidate disclaimer:  Argue tort


B.
Limitations of Remedy 2-719:  Allows parties to limit REMEDY while giving warranty, under K theory whereby the parties are allowed to work out their own deal



1.
Personal Injury Cases 2-719(3):  Limitation is NOT allowed:  Limitations of remedy in PI cases are prima facie UNCONSCIONABLE (but NOT per se)




a.
Ways S might could overcome this limit and rebut prima facie case




(1)
Make it clear to B what he is giving up and make it conspicuous





(2)
Bargain for it as much as possible, and document all so that it looks like B had a real choice; relate the cheaper price to B's giving up this PI benefit





(3)
S could give an extra express warranty, and then limit remedy on the extra one 






(a)
Example:  Extra auto warranty mfrs give to compete





(4)
BEST WAY:  Phrase a guarantee in the form of an executory promise rather than a warranty; then, S will NOT run afoul of 2-719(3) and incur PI liabiity






(a)
Example:  "If and when it runs out, we'll replace it"






(b)
Contra:  Ct always has leeway to read it as a warranty and apply 2-719 and probably would if there was any deception





(5)
MOULTON:  Disclaim ALL warranties:  If no breach is possible, then no remedy is possible, so there can be no unconscionably limited remedy under 2-719




b.
UNCONSCIONABILITY 2-302:  (Applies to BOTH 2316 & 2-719:  Clause is invalid if it is unconscionable [HENNIGSTON]





(1)
Ways clause can be unconscionable under 2-302






(a)
Unfair surprise (fine print)






(b)
Contract of adhesion (must be seriously egregious)






(c)
Under 2-719:  By limiting personal injury





(2)
Results:






(a)
Clause can be struck, so that S has NO limitation of remedy for P's economic losses either






(b)
Ct can modify clause just to exclude the PI limitation






(c)
Ct can decide that the whole contract is unenforceable





(3)
Draft tips






(a)
Have B initial it






(b)
For 2-719 Limitation of Remedy:  "This limitation does NOT purport to limit recoveries for personal injury." 



2.
Failing of Essential Purpose:  If limitation fails of its essential purpose, it is NOT valid, and other UCC remedies MAY apply, even, for example, if an independent clause limits the overall dollar amount 




a.
Ways a limitation can fail





(1)
Repair and Replace:  Best example of failing





(2)
Refusal to comply:  Majority holds that if S REFUSES to comply with the remedy clause, it has failed




b.
Consequence of failing:  Other UCC remedies become available





(1)
Exception: If R&R clause fails, and the contract has other INDEPENDENT limitation clauses, majority says that other UCC remedies do NOT necessarily kick in



3.
Consequential Damages:  Perfectly fine to limit these, unless the clause can be construed to limit PI recovery


C.
Distinguishing 2-316 and 2-719:  TOTALLY SEPARATE:  Intent of UCC is that 2-316 is the ONLY provision dealing with disclaimers



1.
Note:  2-719 does NOT apply to disclaimers; therefore, a valid disclaimer under 2-316 is OK despite a personal injury disclaimer  bn33



2.
MOULTON:  2 Holdings




a.
Where all implied warranties were properly disclaimed under 2-316, clause was held NOT prima facie unconscionable just because there could then be no recovery whatsoever, including PI recovery, b/c 2-316 disclaimer does NOT equal 2-719 Limitation of remedy




b.
Where express warranty was limited to 1 year or 12,000 miles, held NOT to be Limitation of Remedy, but rather a modification or disclaimer




c.
Powers:  P should have argued that the modificaton clause was unconscionable under 2-302, which covers both 2-316 and 2-719

XI.
TEXAS DECEPTIVE TRADE PRACTICES ACT

A.
Breach of warranty claim:  ALWAYS triggers TDTPA


B.
Advantages



1.
Attorney's fees



2.
Treble damages in some circumstances


C.
Trigger:  "Demand letter"


STRICT TORT LIABILITY
XII.  STRICT LIABILITY GENERALLY

A.  Distinguish other c/as:  See Chart



1.
Negligence:  Focus in negligence is on D's CONDUCT; in PL, it's on D's PRODUCT


B.
Emergence of SL:  History:  Notes 1-31-1



1.
Need:  Ps were limited by Warranty and Negligence theories:  bn notes 37



2.
Emergence of 402a:  Makes PL cases special again




a.
GREENMAN:  (Basis of SPL):  



3.
Adoption:  Cts quickly adopted 402a, and READ IT LIKE A STATUTE


C.
Elements of 402a


1.
Applies to Sellers of defective products:  Thus, it is NOT TRUE SL b/c the product MUST be defective




a.
Seller:  MUST be in the business of selling the product




b.
Similar to Warranty:  D must be Seller



2.
Applies only to injury or physical harm to person or property



a.
Economic harm:  NO recovery (Use warranty theory here)



3.
Applies only to foreseeable Ps



a.
Privity:  NOT required




b.
Palsgraf Test:  Cts use foreseeability, so innocent Ps, EVEN BYSTANDERS, can recover



4.
Must be PRODUCT that causes injury

D.
Reasons for adoption of 402a:  Rationales for SPL



1.
Relieves P of the burden of proving D's conduct; rather, it focuses on the condition ofthe product




a.
Also true of Warranty 2-314:  But 402a is still necessary for the following reasons





(1)
Broaden scope of recovery w/ 402a:  Merchantability is a narrower issue than defectiveness





(2)
Judicial flexibiity to do justice:  402a is NOT a statute, so it does NOT have to be read as narrowly as UCC





(3)
No notice requirement:  UCC warranties require notification of S in short time frame





(4)
Elimination of privity:  UCC 2-318 expands privity, but still HAS it





(5)
No disclaimers:  Most cts do NOT allow any disclaimer of 402a, whereas UCC allows disclaimers



2.
Loss-spreading:  Sellers are in a better position to spread the loss than Ps are




a.
Cost internalization:  The cost of making a product safe is properly internalized into its price



3.
Deterrence:  402a deters Sellers from marketing unsafe products



4.
Consumer expectation:  Consumers expect safe, working products; 402a provides incentive for Seller to so provide



5.
Fairness:  Seller is more fairly made to pay than is innocent, powerless consumer

XIII. DEFECTIVENESS:  Requiring "defect" makes PL NOT pure SL,        where Seller effectively insures the Buyer


A.  DEFECTIVENESS GENERALLY:  



1.
2 approaches



a.
Consumer Expectation Test (CET)




b.
Risk-Utility Test (RUT)



2.
TEXAS Standards (Follows majority)




a.
Flaws:  CET with Hindsight test





(1)
D is NOT allowed to argue lack of knowledge about the flaw




b.
Warnings:  CET with Foresight test





(1)
D is allowed to argue he can't be responsible for unknowable risks




c.
Design  defects:  RUT with Hindsight test



3.
Rationale for allowing P to prove defect instead of conduct:  If product is defective, we can INFER fault (which P pobably wouldn't be able to prove):  "where there's smoke . . ."


B.  CONSUMER EXPECTATION TEST


1.
Test:  Whether the product has risks that are beyond those contemplated by the ordinary consumer or user




a.
Origin:  Restatement




b.
Objective test:  Standard is the ordinary consumer, NOT the subjective state of mind of this P




c.
Ask:  What does a consumer have the right to expect?



2.
Fact Question:  Whether a product is defective under this test is always a question for the jury




a.
Exception:  Open & Obvious Defect:  If the product has an open and obvous defect, it is NOT defective as a matter of LAW, b/c the ordinary consumer would have seen the defect and not expected a good product





(1)
GRAY:  Where blind spot was open and obvious, D wins as a matter oflaw





(2)
Compare Risk-Utility Test:  The open and obvious defect does NOT play as big a role in RUT as it does in CET; DISTINGUISH based on different test used



3.
Ambiguity:  Cts sometimes say they adopt CET and then use risk-utility analysis ("as safe as it could possibly be")




a.
Examples:  KELLER, VINCER



4.
Limitations of CET:  Lawyers must define the expectation very varefully




a.
Too simplisitic:  As products and cases became more complex, CET became less useful





(1)
Example:  A consumer has no real expectation regarding the location of the gas tank in a Pinto, as opposed to knowing he does not expect a rat in his Coke




b.
Too broad:  A consumer really expects simply NOT to get hurt:  Makes this pure SL




c.
Too narrow:  Consumers expect some products to suck, realistically



5.
Connection with Warranty law:  People ought to get products that do what they expect them to do


C.  RISK-UTILITY TEST:  Flow chart Notes 2-7-1a



1.
Test:  B<PL:  Whether the risk of the product is greater than its utility, including the burden of making the product risk-free




a.
Contrast BPL in negligence:  In RUT in most cases, FORESEEABILITY is not an issue:  RUT uses hindsight in most cases





(1)
Hindsight:  Knowing what we know, was the risk unreasonable?





(2)
Meeting points of RUT and negligence:  






(a)
A NON-defective product in negligence would be because it was too burdensome to test; in RUT, it would be because it was cheaper because of foregone testing






(b)
Opposite Burden of proof:  In RUT, burden is on D to prove he was reasonable; in negligence, it's on P to prove D was NOT




b.
Focus: On PRODUCT, NOT on quality control or R&D (conduct)



2.
Arguments for D:  Utility outweighs Risk (B>PL)




a.
Cost:  Expense of making the product safe boosts the cost




b.
Social expense:  Society suffers by not having the product if its testing and quality control costs exceed its price in the marketplace or makes it affordable only to a very few




c.
Safety tradeoff:  Making it safe in one way can lessen its safety in others




d.
Performance:  The machine might function better without a safety device





(1)
Example:  Sports car sacrifices safety for speed



3.
Comparison of Arguments



a.
D's argument defined:  Compare the cost of the product (injuries) with the cost of NO product (society suffers)




b.
P's argument defined:  Compare the cost of the feature (Injuries) with the cost of deleting or improving the feature





(1)
Example:  Cost to D is NOT what it would take to test to be sure the whole product is safe, but rather what it would have cost to move the gas tank on the design drawing 



4.
Jury Instruction:  More complicated than with CET




a.
TEXAS:  TURNER instruction:  "Was the product unreasonably dangerous, taking into account the risk and utility of the product?"





(1)
No additions:  TSCt has ruled that a ct may NOT add to this instruction





(2)
Pro-D:  Allows D to tell the jury that the choice is between having and NOT having the product





(3)
Rejects HENDERSON:  Jury is told to consider certain specific features




b.
Simple:  Was product defective?




c.
Complex:  Evaluate the following factors


D.
FORESIGHT VS. HINDSIGHT


1.
Foresight:  Those risks that were known or should reasonably have been known at the time of the sale




a.
Similar to negligence:  Once you adopt a foresight test, you have a NEGLIGENCE approach essentially, EXCEPT that the burden of proof is different



2.
Hindsight:  Risks are aotomatically imputed to D



3.
Applications



a.
Design defect cases:  Most cts use a HINDSIGHT test (notwithstanding state-of-the-art issues)




b.
Warnings cases:  Most cts use FORESIGHT test





(1)
FELDMAN:





(2)
BUT SEE BESHADA:  NJ ct uses HINDSIGHT test in asbestos warnings cases




c.
Rationales:  Possible rationales for using Hindsight (Pro-P)





(1)
Early cases were Autonomy Warnings cases, using a Foresight test; cts lump autonomy cases with safety warnings cases (so, distinguish KIND of warning)





(2)
Later cases (drugs, warnings) have brought us closer to negligence, so it makes sense to use Foresight test, except then why bother have a separate 402a causes of action?





(3)
BESHADA:  Distinguish drug cases (fore) from all others, including asbestos (hind)





(4)
Distinguish safety/auto; drugs/my product; Beshada/Feldman




d.
Safety Warnings:  Makes product safer b/c it makes people avoid risks






(a)
Examples:  Women shouldn't take this drug; Type A blood is at risk with this drug




e.
Autonomy Warnings:  Does NOT make product safer, but allows people the choice of whether to use a risky product or not





(1)
Foresight test:  It makes sense to use a foresight test here, b/c you're letting the consumer know what the manufacturer knows





(2)
No RUT necessary, b/c product is NOT defective in RUT sense:  Warnings that don't make products safer don't need RUT analysis, b/c the absence of the warning creates NO RISK


E.
CHANGES IN TECHNOLOGY AND KNOWLEDGE:  The State of the Art Defense (SAD)



1.
Defense:  P can compare our product only with the technology that was available at the time of manufacture and sale; the risk could NOT have been avoided with then-current technology




a.
Distinguish hindsight/foresight:  D is saying that even if he KNEW about the risk, he couldn't have done anything about it





(1)
Fore/hind choice concerns knowability; SAD concerns possibility





(2)
State of the art testing is a fore/hind argument; state of the art of the ability to DO is a SAD argument




b.
Distinguish later discovery of risk:  The duty to do something after D discovers a risk post-sale is different from SAD



2.
Arguments:  Key issue, if SAD is allowed, is where a ct will draw the line betwen feasibility and custom




a.
Feasibility:  Not able to be developed with present technology:  Safety feature could NOT have been put on the product considering the state of tech at the time




b.
Custom:  Not available on market:  Close to an industry custom argument




c.
BOATLAND:  Closer to custom, b/c kill switches had been invented and were available on trains, but not for fishing boats



3.
Procedure



a.
Evidence admissibility:  SAD is probably an affirmative defense, in that D can bring it up without P bringing it up first (BOATMAN is NOT clear on this)





(1)
Response:  Once P says the tech was available, D can present SAD [BOATLAND]





(2)
Offense:  D can present SAD evidence first




b.
Jury instruction:  No clear rule





(1)
TEXAS:  No separate jury instruction; rather, it is part of the RUT instruction




c.
Fact Issue:  SAD is a fact question, but it is NOT clear if D can get a DV based on it





(1)
BOATLAND:   Gives no guidance on relative weight of SAD



4.
TEXAS:  Allows SAD; each ct decides where on the spectrum between feasibility and custom it wants to be


F.
EFFECT OF STATUTES AND REGULATIONS:  Some products are governed by federal regulatory schemes (cigarettes, drugs, etc.)



1.
General Rules (if not preempted)




a.
Violation of stt:  If product violates a stt, it is DEFECTIVE PER SE




b.
No violation:  If product does NOT violate a stt, it is NOT conclusive that the product is not defective, unless the statute so states



2.
Preemption:  In preempted area, compliance with fed law means that state court CAN NOT find the product defective




a.
Express preemption:  Stt says that is an "exclusive regulation"; no state law applies




b.
Implied preemption:  Can impliedly preempt in 2 ways





(1)
Pervasive:  Fed law can preempt if it is so pervasive in the field that state law has no real room to act





(2)
Inconsistency:  State law can be preempted to the extent that it is inconsistent with fed law




c.
CIPALONE:  Where feds regulate cigarette package warnings, held that states were preempted from holding the warnings defective



3.
Examples of Preemption Situations:  Generally, cts are reluctant to find preemption




a.
NO Preemption:  Compliance is necessary, but NOT sufficient





(1)
FDA (states can regulate drugs further)





(2)
Nuclear regs





(3)
FAA





(4)
NHTSA





(5)
Consumer Product Safety Act (kids' nightclothes)





(6)
Traffic laws (seat belts)




b.
Preemption:  No state regulation





(1)
Cigarettes





(2)
Drugs





(3)
Autos


G.
CRASHWORTHINESS:  Enhanced Injury:  General rule is that a manufacturer has a duty to make a product crashworthy



1.
Definition of crashworthiness:  The product defect does NOT cause the accident; rather, it makes the injury worse



2.
EDWARDS:



3.
TEXAS:  Recognizes a crashworthiness duty [DUNCAN]




a.
DUNCAN v. CESSNA:




b.
Cause of accident:  TX distinguishes b/w "events that cause the accident" and "events that cause the injury" for both D and P; jury instructions are that the product MUST BE THE PC OF THE ACCIDENT


H.  DELEGABILITY


1.
Generally, a Manufacturer may NOT delegate his duty to design a reasonably safe product; some cts follow this rule even though it was infeasible for D to have done so (then, only issue is whether product wwas D's)




a.
Exceptions




(1)
Reasonably Feasible test






(a)
Rationale:  Fairness to D





(2)
Substantial Change





(3)
Government Contractor Defense




b.
Safety devices:  Duty to install necessary safety devices is NOT delegable





(1)
Exception:  Multi-functional Devices:  Cts split:  Some say there is NO duty to put a safety device on unless it makes the machine safe for all uses; others say don't put it on if it destroys the utility of any use




c.
Optional Safety Devices:  Mere fact that P chose NOT to buy optional safety equipment does NOT insulate mfr from liability; instead, GOTO regular defect test





(1)
Contributory negligence:  D can argue that the consumer was partially to blame





(2)
BILOTTA:  Where dockboard had no legs





(3)
Tactics:  D's arguments






(a)
No defect:  Can argue only that the product is NOT defective in its present state






(b)
Assumption of risk:  D can argue that P assumed the risk






(c)
Possible different result under CET:  P can NOT argue he wasn't aware of any danger when it was he who decided NOT to purchase the added safety feature



2.
Reasonably Feasible Test:  Whether it is reasonably feasible for THIS D to have designed the safety feature, even if it may have been MORE reasonable for another D to have done




a.
MOTT: Where there was no shield between punchpress and spool not designed to be used together, 




b.
Three-prong Test [VERGE]





(1)
Trade Custom:  At what stage of the distribution chain is a safety device usually installed?





(2)
Relative Expertise:  Which party is best acquainted with the design problems and safety techniques is question?





(3)
Practicability:  At what stage is installation most cost effective?




c.
Problem:  Multi-Use machines  



3.
Substantial Change Exception:  If the product has undergone substantial change by the time it reaches the consumer, the manufacturer does NOT have a nondelegable duty




a.
Limit:  Small changes and minor processing does NOT count




b.
Component Part Manufacturer:  Has nondelegable duty UNLESS the part itself undergoes substantial change; assembly into a machine is not enough





(1)
PUCE:  Where pinch point of conveyor belt (component part of machine) had no guard,  




c.
Raw Materials cases:  Cts split:  Two approaches





(1)
Was the product that which D sold? (No feasibility analysis; focuses on hown changed the raw materials are)






(a)
Example:  Fiberboard is NOT the product made by asbestos mfrs; rather, raw asbestos

 



(2)
How feasible ws it for D to make the product safe? (feasibility analysis)






(a)
Example:  Weak steel makes crane crash; how feasible is it to make the steel strong enough for a crane, given that the steel is used for many purposes?




d.
P's argument:  That the product was defective when it left the manufacturer



4.
Government Contractor Defense:  If D manufactures a product for whose design the govt had meaningful and discretionary input, the contractor is NOT subject to tort liability




a.
Limit:  





(1)
Applies ONLY to design and warnings cases, NOT to flaws






(a)
Possible exception:  If govt gives orders to forego quality control for cost reasons, argue flaw immunity





(2)
"Operational" input or decision is NOT enough




b.
Origin of theory:  Non-interference with military and separation of powers





(1)
Military vs. non-military contractors:  treated the same now under BOYLE




c.
Extent of design:  Govt MUST have a meaningful say in the design of the product, not just buy it off the shelf





(1)
BUT SEE SHAW:  No immunity if contractor participates in design at all




d.
BOYLE discretionary function test:  Exercise of discretion is NOT subject to tort liability





(1)
BOYLE:





(2)
Question of Fact:  Whether the BOYLE test has been met is a fact question for the jury (so both P and D are angry about BOYLE)


I.
FAILURE TO WARN


1.
Content of Warning:  A warning must be ADEQUATE not to be defective




a.
Elements of ADEQUACY:





(1)
Risks and Consequences:  Warning must inform P of risks and consequences of the risks






(a)
Danger:  flammable





(2)
Instruction:  Warning must instruct P how to avoid the risk






(a)
Don't use near flames





(3)
Packaging:  Warning must be packaged in such a way as to be noticed by P



2.
Open and Obvious Risk:  NO Duty to warn




a.
CET Jurisdictions:  If risk is open and obvious, D has NO duty to warn




b.
RUT Jurisdictions:  Most cts:  D has NO duty to warn





(1)
Rationale:  If the defect is open and obvious, a warning would NOT help much




c.
Alcohol:  Open and obvious risk?



3.
Who to Warn:  The warning must usually accompany the product, so that the User and Consumer are warned




a.
Exception:  Bulk Sale Doctrine:  When product is sold in bulk to sophisticated industrial users, warning does NOT need to accompany the product IF IT IS NOT FEASIBLE to do so (TEXAS)





(1)
Rationale:  Not feasible





(2)
Examples:  sand, gasoline






(a)
Duty to Train:  Manufacturer probably has a duty to train adequately and to warn the purchaser (sophisticated intermediary), who acts as a conduit to ultimate consumer or employee





(3)
Feasibiity analysis:  Similar to MOTT and VERGE:  Was it feasible for manufacturer to warn employees





(4)
GOODBAR:  Where D sold sand that caused B's employees to get solicosis, held that D had NO duty to warn B's employees b/c it was NOT feasible, and b/c B was a sophisticated user




b.
Exception:  Learned Intermediary Doctrine:  For drug companies and medical machinery manufacturers, warning the doctor (as a reliable intermediary) is enough





(1)
Test:  Is it reasonable to rely on the intermediary to warn the ultimate consumer? (Some cts limit this strictly to doctors)





(2)
Exceptions






(a)
Prescription drugs with characteristics of an over-the-counter drug







i)
Example:  The pill






(b)
Mass Immunization:  Manufacturer has a duty to warn b/c shots could be given by technicians in free clinics, etc.



4.
Allergies and idiosyncratic secondary reactions:  Generally, Seller has NO DUTY to warn of possible allergic reactions unless a substantial number of people are likely to react




a.
Autonomy warning:  A warning will NOT always make the product safer, b/c the consumer does NOT know if he's allergic




b.
KAEMPFE:




c.
Distinguish Primary Irritant cases:  In Primary irritant cases, the Seller HAS a duty to warn b.c the product itself can be harmful to many, not just to idiosyncratic reacters





(1)
Examples:  Alcohol, drugs



5.
Continuing Duty to Warn:  As new information becomes available about their product, Sellers MUST take reasonable steps to warn past consumers




a.
Rationale:  Similar to negligence:  Seller is putting P in a known perilous condition




b.
YANIH:



6.
Duty to Recall:  NOT a 402a theory:  These cases tend to be drug or auto cases where there are special federal regulations



7.
Tactics for P:  Always plead failure to warn, even in design defect cases, b/c the burden of warning for D is VERY small (in B<PL analysis) compared to design burden



8.
TEXAS:




a.
ALCOA:  Where Seller of dangerous bottlecaps warned 7-UP, but NOT bottlers, held that Seller was liable b/c 7-UP was NOT really an intermediary; rather the bottler was the intermediary b/w Seller and Consumer




b.
HARSHVAGER:  Ct used functional feasibility analysis to hold crane company NOT liable for warning for netting the cranes used, b/c cranes can be used for so many different reasons; rather, the netting company could have more feasibly warned of its dangers


XIV.
PROOF OF DEFECTIVENESS:  P has the burden of proof of defectiveness


A.
INDUSTRY STANDARDS:  Majority rule is that evidence of industry standards is relevant but NOT conclusive on defect



1.
CET vs. RUT:  Evidence here is more weighty in RUT, b/c industry custom does NOT tell us what consumer expectations are



2.
Two sets of arguments




a.
Product is defective b/c other industries DON'T do it




b.
Product is NOT defective b/c other industries don't do it


B.
TRACING A DEFECT TO DEFENDANT (Problem is most common in Flaws cases that don't show up for a while after sale, b/c design defects and failure to warn are obviously present at time of sale)



1.
General method of tracing:  Inferences and circumstances:  Jury CAN infer that D is responsible if there is NO evidence to the contrary, like unusual handling or unusual conditions




a.
Sealed Container Rule:  If container is sealed and has foreign object in it, it is deemed to have been there since manufacture




b.
Example of NO INFERENCE:  Loose lug bolt after 2 years



2.
Tactics for P




a.
Assembly: If product is assembled by P or 3rd party, P can argue bad assembly instructions (design, warning), b/c P has NO flaw argument




b.
Propensity to deteriorate:  If old product breaks, P can argue that it had a propensity to deteriorate at the time of manufacture (design, warning)





(1)
Example:  Piece of an old hammer flies off and hits P in the eye


C.
EXPERT WITNESSES


1.
Qualification:  Witness must qualify as expert




a.
Examples:  Accident reconstruction experts




b.
TEXAS:  Hwy patrol and police are accident experts



2.
Scope of testimony:  




a.
Generally, Expert CAN say that in his opinion, the product is defective (TEXAS)





(1)
Limit:  Must lay predicate that expert understands legal standard of defectiveness (PROLEM if standard is disputed)




b.
Opinion




c.
Can rely on inadmissible evidence to arrive at opinion



3.
Tactic:  In RUT jurisdiction, ask expert what values he is balancing (argue that he's making a social judgment)


D.
SUBSEQUENT (POST-ACCIDENT) REMEDIAL MEASURES


1.
Negligence Rule:  Evidence is NOT allowed (Rule 407)




a.
Rationale:  We don't want to deter D from installing safety devices after an accident



2.
PL RULE:  Most cts have adopted 407 for PL, and say  NO admission (But see TEXAS and other exceptions)




a.
Rationales (These do NOT work in Warnings cases)





(1)
Avoid deterrence of improvements





(2)
Avoid trial within a trial (where D will be proving he made the changes for OTHER reasons)





(3)
No relevance if standard is foreseeability (Not a good argument if hindsight standard is used)




b.
Contra Rationales





(1)
MFR has incentive to constantly improve products in order to compete, so he won't be deterred from improving the product





(2)
PL is DIFFERENT from negligence, so don't automatically apply 407




c.
Exceptions:  





(1)
Design cases, to impeach D's argument that an improvement is NOT feasible, or that it has never been done





(2)
Contested feasibility:  If D contests feasibility, P can use evidence to rebut






(a)
When is feasibility contested?







i)
P:  Always:  This undermines the general rule, though







ii)
P tactics:  Ask D to admit feasibility; if he denies it, then argue that the issue is contested





(3)
TEXAS:  Allows evidence on ANY issue of defect, but NOT on the issue of culpability 






(a)
Powers:  Also, probably on warnings (not decided yet)






(b)
D strategy:  Concede feasibility



3.
Recall letters:  Admissible



4.
AULT:


E.
OTHER METHODS OF PROOF


1.
Tests



2.
Similar accidents (must be VERY similar)



3.
Drawings, films, computer simulations:  admissible as illustrations, but not as tests


COLLATERAL ISSUES

INTERESTS PROTECTED

XV.  PURE ECONOMIC HARM:  Loss other than property damage or personal injury


A.
Majority General Rule:  Economic loss is NOT recoverable in 402a action



1.
MORROW:



2.
Negligence:  Same rule




a.
Exception:  some cts have made an exception for economic harm that is "specifically foreseeable"





(1)
Examples






(a)
CA oil spill case:  Allowed to recover for loss of tourist industry on beach






(b)
People's Express case:  Passengers allowed to recover b/c they could not get to terminal after chemical spill that did NOT damage the terminal



3.
Distinguish Warranty claims:  Some allow recovery for pure eco harm, with limits



4.
Rationale for Nonrecovery




a.
Economic Consequences can extend forever




b.
Contravenes UCC:  UCC sets limits, like notice, provity, disclaimers 




c.
Contract:  Eco loss is more associated w/ contract and so more properly dealt with in UCC rather than tort


B.
Minority Rules


1.
Consumer vs. commercial deal:  NJ allows consumer P to recover for pure eco loss [SANTOR]




a.
Contrast SPRING MOTORS:  (NJ):  Where P trucking company bought defective transmissions, held no 402a recovery for lost profits



2.
Sudden catastrophe:  Some cts allow recovery for eco loss if the loss is incurred in a sudden, catastrophic way [VAUGHN:  brakes failed on car], especially if there is a strong possibility of PI [BAGEL]




a.
BAGEL:  Where motorcycle seized up in garage, held NOT to be sudden; no recovery for motorcycle under 402a





(1)
Different result:  In NJ, P would have recovered, b/c he is consumer




b.
Rationale:  More like a tort than a contract, b/c of the possibility of personal injury


C.
Property Damage to Product itself:  Majority rule is that this is PURE ECONOMIC loss, and thus not recoverable



1.
Exceptions:  Sudden catastrophe



2.
Distinguish damage to other property:  If the product breaks and causes injury to OTHER property or to a person, it is NOT purely economic loss




a.
Tactic:  Try to narrowly define product


D.
TEXAS:  Follows majority [MID-CONTINENT] (No sudden catastrophe exception)

XVI.  MENTAL DISTRESS (Emotional Loss)


A.
Emotional loss accompanied by personal injury:  P can ALWAYS recover for both


B.
Pure emotional loss:  P generally can NOT recover, UNLESS he meets certain requirements



1.
Physical manifestation:  Majority rule is that the emotion MUST cause some physical symptoms




a.
TEXAS/Minority rule:  No need to show physical manifestation



2.
Sufficient relatedness to the event:  Different cts have different rules for defining "sufficiently related"




a.
Impact Rule:  P must have physical contact somehow (bull's breath)




b.
Zone of Danger Rule:  P must actually have feared for his OWN safety as a result of D's tortious act




c.
Bystander Test (TEXAS):  Distress must be caused by a contemporaneous viewing, close to the scene of the tort, by a family member


C.
TEXAS:



1.
402a Rule:  Bystander Test, except that Texas may have enlarged it via NERCK




a.
NERCK:  Where brakes failed, car sank, and son drowned, held that a watching Mom could recover for emotional harm b/c she was a "product user":  Imples that any product user, including non-family member, who otherwise meets the test might can recover



2.
Allows recovery for pure emotional harm (and loss of consortium) in tort and wrongful death cases




a.
Injured child:  If parent does NOT meet foreseeability test above, NO recovery for emotional harm




b.
Dead child:  Parent always recovers for emotional harm

XVII.
PUNITIVE DAMAGES:  Most cts will award punitive damages in 402a caes IF D's culpability is higher than mere negligence; cts differ on how MUCH higher the culpability needs to be


A.
General Rule:  P will get punitives if D KNEW OR HAD REASON TO KNOW of the risk/defect, and if he acted with CONSCIOUS DISREGARD for the public safety



1.
Impact:  Higher standard than mere knowledge of risk (which would make most defective products subject to punitives) but falls short of requiring actual knowledge of the defect; D will argue that benefits outweighed the risks



2.
Standard of proof:  Probably, clear and convincing evidence (before SCt now)


B.
TEXAS:  BURK ROYALTY Test:  P must prove that D KNEW, ACTED ANYWAY, and had ACTUAL INDIFFERENCE to public safety



1.
Subjective test:  Can be proved with circumstantial evidence, like D laughing at news of accident



2.
Legislation:  1987 legislation codifies test




a.
Test





(1)
Knowledge:  P must prove D actually knew of risk





(2)
Indifference:  P must prove D was actually indifferent




b.
Amount:  Limited to 4 times compensatories, which must be awarded


C.
Gross Negligence:  RSTMT 500:  Defines gross negligence as intend, know, or have reason to know (stricter then should have known:  facts must be staring D in the face)


D.
Mass Tort Litigation:  Successive punitives are allowed



1.
FISHER:  Permits successive punitive damage awards, but allows D to argue that he has already paid them




a.
Contra Rationale:  





(1)
Multiple punishment of same act





(2)
Compromises future ability to pay compensatory damages


CAUSATION
XVIII. Generally:  P must prove causal link between D's product and P's injury:  2 Components


A.
Cause in Fact:  Actual causation


B.
Proximate Cause:  Do we want liability to extend this far?

XIX.  CAUSE IN FACT (similar to negligence)


A.
Tests:  P must prove that D's product was A (aot THE) cause of P's injury



1.
Primary test: But-for test:  But for the defect, P's injury would NOT have occurred



2.
Substantial Factor Test:  Use this test when there are 2 causes of injury, either of which would have caused the whole thing:  Causation exists if D was a substantial factor




a.
Distinguish:  2 agents that in combination cause the injury, but neither alone could have done it:  Different thing altogether (but-for test works here)





(1)
Example:  Alcohol and drugs in combination




b.
Example:  Drug causes cardiac arrest at same time P is shot and killed


B.
Failure to Warn cases:  Problem exists b/c the warning might NOT have prevented the injury, b/c most peole do NOT read warnings; very difficult for P to prove with direct evidence, so cts have made 2 ways around it



1.
Inference:  Ct can allow jury to infer that P would have heeded warning had it been given



2.
Rebuttable Presumption (TEXAS):  Ct can create rebuttable presumption that P would have read it




a.
Some ways to rebut





(1)
Wrong language





(2)
P was drunk at time


C.
Enhanced Injuries:  Problem exists b/c the defect may cause PART of the injury, with something else causing the other part, and neither thing is enough to cause the whole injury



1.
Three types of possible injuries (CAN be in combination)




a.
Indivisible Injury to P:  2 separate Ds cause whole harm:  EACH D IS JSL for entire harm





(1)
Example: D1 (negligent driver) hits D2 (defective car), whose defective tire comes off and causes a pedestrian injury  




b.
Divisible injury to P:   Each D is liable only for the part of the harm he caused:  NO JSL





(1)
Example:  D1 causes P to break arm, then D2 comes along and breaks his leg




c.
Spaghetti Injury:  Theoretically divisible, but practically indivisible 





(1)
Examples:  Drugs, crashworthiness






(a)
Injured person takes defective drug that makes him worse; how much sickness is caused by drug defect






(b)
D1 (defective car) hits P, KNOCKING HIM INTO STREET and cracking his head, whereupon D2 negligently runs over his leg; D1 is but-for cause of BOTH injuries; D2 caused leg injury





(2)
Majority Rule (TEXAS):  Pro-P:  Shift Burden of Proof to D to sort it out; if D can NOT prove his part, then treat the injury as indivisible, w/ JSL





(3)
Minority Rule:  P can prove causation with very little evidence, so that the issue ALWAYS goes to the jury; then, let the jury sort it out, with each D liable only for his assigned portion (NO JSL)





(4)
Few courts:  Pro-D:  P has normal burden of proof of causation and must prove what part of the injury D caused


D.
Identity of D:  Problem exists when it is unclear which D caused the injury



1.
Traditional Rule:  Pro-D:  P's case fails if he can't prove which D is at fault



2.
Alternate means cts use to solve the problem




a.
Enterprise Liability (NOT TEXAS):  Based on the theory that a group of manufacturers practically conspired to be in this thing together, all are treated as 1 entity, and held liable even if they never sold P the product





(1)
Test:  






(a)
SMALL group of known Ds






(b)
Concerted activity





(2)
MULCAHY:




b.
Alternative Liability:  If it is CLEAR that one of the Ds caused the injury (just not clear which one), cts will shift to D to prove he did NOT cause it; absent such proof, all Ds are JSL





(1)
Test






(a)
At least 1 D is liable






(b)
Very few Ds






(c)
All possible Ds must be in the suit (otherwise, Ds can just all blame the absent one)







i)
DES cases:  





(2)
SUMMERS v. TICE:  2 bullets, 1 injury; held that burden shifted to the Ds




c.
Market Share Liabiity:  Adopted by a few cts:  (NOT TEXAS) Apportions liability among Ds based on their % share of the product's market





(1)
Problems:






(a)
Will cts adopt?  TEXAS:  No






(b)
How many Ds must be joined?







i)
Pro-P:  Sue one and then D has the burden to join others







ii)
Mid:  P brings in Ds and only gets each's share







iii)
Pro-D:  P brings in "substantial number" of Ds (60-81%)






(c)
JSL?  Most cts say NO





(2)
Flaws cases:  D will argue that only 1 D created flaw; therefore, all should not have to pay (good arg)






(a)
P's argument:







i)
Still has proof problem that will prevent injured P from recovering







ii)
All Ds create flaws, so better to make them pay (loss spreading) than the P



3.
TEXAS:  No Market share, and probably no Enterprise liability




a.
GOULDING:  Ct rejected Market Share in asbestos case where P could not identify the actual mfr





(1)
P's arguments






(a)
Distinguish on basis of product, asbestos






(b)
Argue Summers v. Tice:  ONE of them did it, so shift the burden



4.
Reason for problem:  Usually, long lead time between sale and injury


E.
Important issue:  Distinguish between whether the defect caused the injury or the injury caused the defect

XX. 
PROXIMATE CAUSE:  ASSUMING that prod has been found defective, and cif of injury, then goto PC problem: Is injury so attenuated that D should not be liable anyway? 


A.
Generally:  This whole area concerns only UNUSUAL cases; normal cases aren't applicable here, b/c clearly OK



1.  
This material continues on running theme:  Scope of liability





(1) 
Categorical limitations:  eco, emo





(2) 
Ad hoc limitations:  PC analysis, borrowed from neg



2.  
Issue:  whether injury is too attenuated to hold D liable:  For that reason alone, ct or jury holds D not liable




a.
Example:  P shows prod defective and cif:  still queston of whether kind of injury that we want to shift respons for:



3.  
Ground rules for analysis:  Not clear-cut




a.
First Q:  To what extent will basic PC neg analysis apply to SL?





(1)
Risk Rule:  Was injury to P the sort of injury that made conduct neg in first place?






(a)
Main core:  Foreseeability





(2)
Eggshell skull rule:  Very susceptible P, where normal P wouldn't be hurt





(3)
Mechanism:  Details of way injury hapened don't have to be fs, if broad type of injury is




b.
May NOT apply b/c SL analysis does NOT depend on fs sometimes:  Hindsight test to define defect:  Will it create problems in applying fs?  Each of 3 problem areas will address




c. 
Generally in PC area, 3 kinds of problems





(1)
Foreseeable P:  Palsgraf





(2)
Foreseeable result:  Is injury fs?





(3)
Intervening human cause






(a)
Ex:  D1 injures P, who is hurt worse by doctor D2 later:  Is D1 liable for all?     


B.  Class of Persons


1. 
Privity:  NOT required



2.  
Purchaser or user:  402a lang says any purchaser or user covered



3.  
Bystander:  Usually, mere fact that P is bystander does not preclude recovery:  Bystanders CAN recover in proper circs under 402a




a.
Example:  Chain comes off bike and hurts pedestrian; plane crashes into person on ground




b.
Dist Warranty:  For juris that adopted Version A, liability restricted to purchasers, family, etc.




c. 
Requirements for recovery





(1)
Byst must be fs:  Straight Palsgraf, neg PC analysis (all cts apply)






(a)
Ex of NOT fs:  Auto crash: 2 hrs later, guy takes metal from crash and hits P:  No recovery from auto mfr






(b)
Winnett:  Where child is injured by farm equipment b/c hand is too small to be protected by safety guard,  held for D as matter of law, b/c P was unfs







i)
D's arg:  Machine not intended for use by child:  unfs P:  Noone thought kid would be there 






(c)
Pierce:  Where 10-yr-old child was using meat-grinding machine at restaurant, held to be jury question as to whether child was fs P



4.  
ELMORE:  




a. 
Does P have to be purchaser or user of product



5.  
Proper to use PC analysis?  Relationship of PC doctrine (fs P) to underlying concept of defect in PL case




a.
Suppose that D's arg is that P is rare and unexpected (Winnett); or wedding in barn & dress caught in farm machine:  Winnett and Pierce seem to say that possible for D to escape liability b/c of PC analysis:  BUT, what this MAY be is that prod is NOT defective at all:  Under R/U test, R may just be extremely low that bride will get caught in farm machinery (this also applies to rare result too); thf, if PL so low, prod probably not def:  hint of this in Winnett:  Ask, does ct really mean we have a PC problem, or that risk is so low that prod not def;  Cts don't dist this well:  Lang of winnett and pierce seems to say independent Pc analysis




b.
Suppose that the machinery can NOT hurt adult size fingers, but CAN hurt child size fingers; If kids never around, risk of macine very low; BUT, what if kids are always around machine, so that risk is high; BUT unfs at time of sale that kids around; If use hindsight test on defect, PL is very high (prod defective); Odd to then turn around and say no liability b/c kids not fs:  Give w/ 1 hand and take away w/ other





(1)
Suppose drug w/ mild side-effects:  Valuable drug; BUT if take it in very unfs way, can communicate side-effect to another (fetus, for ex); bad effects; nobody knew at time of sale:  held defective under hindsight test; odd if ct then stepped in to say fetus unfs




c.
Clearly won't come up often:  Cases generally involve prods clearly defective to 1 group of peole, and then injures someone not in group (Winnett, Pierce):  Here, NOT conflict b/w fs and hindsight test of defectiveness




d.
BOTTOM LINE:  Law says P must be fs; possibility of conflict, however, w/ SL analysis (Powers)


C.
Type of Harm:  Even if P is fs, was injury too attenuated?  Cts say test is fs std, but we don't know yet if   



1.
Test:  Risk rule (Standard neg PC analysis):





(1)
Waggon:  NOT fs that dock burns as result of oilspill



2.
Tension b/w this rule and SL hindsight analysis:  Cts have recognized it here more than in unfs P cases




a. 
Example:  Toxic shock cases:  Defective w/ hindsight test:  Wouldn't make any sense to then say result of death due to toxic shock was unfs from tampons



3.  
Two tests for PC:




a.
Bigby:  Fs of injury:  P caught is telephne booth and hurt by car





(1)
D argues that even though fs P and def prod, result is NOT fs; core risk is get caught in booth and delayed for business deal, or claustrophobic; held that fs of result is jury Q (pro-P)





(2)
Bottom line:  Ct used fs std:  basic PC analysis:  Very pro-D std




b.
Baker:  Fs of use of prod:  Hunter on combine injured; held for D as matter of law; std:  NOT Bigby std; rather, asked whether USE of product was fs, which is easier for P to prove than fs of injury std





(1)
Apply rule to Bigby:  Was use of phone booth fs?  Of course; using phone, so P recovers





(2)
BotL:  Easier std, pro-P



4.
Where does this leave us?  If do away w/ PC b/c of interf w/ hindsight/def analysis, then very attenuated results would recover:  Possible alternatives




a.
Directness test:  Used by some cts in neg PC analysis (Palsgraf dissent)




b.
Version of risk rule designed to accommodate hndsight nature of defect:  Extend PC to kinds of results that made us call prod defective in first place





(1)
Example:  Toxic shock:  We call tampons defective b/c of risk of toxic shock syndrome; thf, P w/ tss recovers; child who chokes on 1 does NOT recover





(2)
Would get different results than regular risk rule



5.
This area VERY open to litigation:  What IS the test for limiting scope of liability?  Law has not developed enough in this area to establish good test 


D.  Intervening Human Cause:   Def--IHC--Inj



1.
Examples:  Defective locks:  Rapist gets in; Car wreck:  Hospital exacerbates injury



2.
Negligence test:  Did NOT preclude liability, unless IHC was unfs




a.
Medical treatment after accident: per se fs




b.
Criminal IHC:  traditionally, per se unfs; now, weighty but not controlling:  jury issue



3.
402a:  Maj:  Same treatment as neg




a.
Test:  Was IHC fs?




b.
Same problem as PC w/ tension in hindsight def analysis, but not as severe


E.
TEXAS:  In 402a case, P must show defect, then show that prod was not PC, but rather "Producing Cause" of inj:  No FS element:  But-for-type test only



1.
Identical to cif?  No, can't be:  w/ attenuated enough inj, ct will HAVE to limit, when proper case comes along, like Ft Worth hypo



2.
Problems




a.
Jury charge for producing cause:  In HOPKINS




b.
DV or SJ motion:  At what point does ct send to jury



3.
HOPKINS:  seminal case where this introduced; design case



4.
Warnings cases:  Use fs test for def, so PC fs std could be used there w/ no problem, BUT HOPKINS does NOT make this distinction, so must be argued


F.
Product Alteration:  Not a doctrine; rather, a kind of case that implicates many doctrines



1.
Doctrines applicable




a.
Defect:  Delegable duty:  Garbage truck case:  Was prod def when left mfr?




b.
Consumer conduct:  Contributory neg or assumption of risk, if P altered prod




c.
Intervening human cause:  P or other:  D argues no PC




d.
Subst Change Doctrine:  ROBINSON intros this doctrine, apparently independent from others:  If prod is subst altered after leave D, no liability





(1)
Rat:  Lang of 402a:  "contemplated and reaches consumer w/out subst change"





(2)
Cases that apply this:  Generally cases that could have gone w/ another doctrine, so as an analytical matter, this is NOT independent doc, BUT cts treat it like one





(3)
Tactic:  Argue this to get issue to jury, b/c fact question whether subst changed, probably; if OTHER docs, more likely to be ct Q



2.
ROBINSON





(1)
Substantial Change Doctrine



3.
Examples: 




a.
Souped up car?




b.
Raw materials conversion, like steel, asbestos, coffee beans?


CONTRIBUTION & INDEMNITY

XXI.
Generally

A.
JSL:  Each D is liable for entire award


B.
Situation:  2 or more Ds, one of whom has had to pay for P's loss:  Can he get other Ds to pay him back?


C.
Indemnity:  Person who pays can recover everything from other D


D.
Contribution:  IF JSL, where D makes another D pay a share, aot all



1.
Division of shares




a.
Traditional rule:  Pro rata




b.
Jury assigns percent of (neg) liability for each D; each pays according to his percent

XXII.
When can D get indemnity, and when must just get contribution?

A.
Indemnity always in 3 kinds of situations


1.
Contract for indemnity:  Allocate among themselves the risks ofliability to 3d person




a.
Ex:  Landlord/tenant can decide who will bear risk of liability for slip & falls in lease of store in mall




b.
Lang:  "Indemnify and hold harmless"



2.
Problem:  What if L is generally indemnified BUT L is responsible for injury (defective floor)?  Can L still be indemnified?





(1)
TX:  Yes:  Express Neg Doctrine:  Add lang to std lang:  "Even if L is neg":  Must expressly use the word "neg"





(2)
What abt liability under W, 4o2a, 402b?  By analogy, must use express lang in sts that have Express Neg Doc:  "Including my own neg, prod liab under 402a, etc."



3.
Pure vicarious liability (Payer not neg)




a.
Ex:  Employer held liable for tort of emp



4.
Innocent retailer in chain of distribution held liable for merely selling defective product




a.
Typical in 402a action


B.
Sometimes get indemnity


1.
Payer is qualitatively (and prob quantitatively) less culpable:




a.
Traumsa:  Mfr of comp--mfr of refrig--P:  Both mfrs are neg:  Mfr2 for not discovering unsafe comp:  held Mfr2 entitled to indemnity b/c Mfr2 has less degree of neg and, more importantly, lesser type of neg:  Secondary neg only:  Merely failing to discover another's neg




b.
Corollary:  If primary neg D held totally liable, then probably can't even get contribution, at least in TRAUMSA juris




c.
Juris w/ comparative neg system:  Prob won't do this all or nothing thing:  Prob hold percent liable:  Contribution only






(a)
AMA:  (note case)




d.
TX:  This category NOT permitted indemnity



2.





a.
UNITED TRACTOR:  Mfr neg--Distributor neg--P (Note that BOTH are neg, above too):  If dist pays all, can't get indemnity, b/c dist has suffered only pure eco loss, and 402a does NOT allow





(1)
Wrong result, even though some cts follow:  ALL indemnity is recovering for pure eco loss; plus, all contribution actions are for pure eco loss



3.
Non-reciprocal duty + innocent payer




a.
FIELD:  Innocent (but liable b/c in chain) distributor seeks indemnity:  held indemnity granted (never even considers the pure eco loss arg) b/c Mfr had duty to sell good prod to dist, BUT dist had no counterveiling duty back to mfr


C.
TEXAS:  Maj:  If 2 people liable and 1 must pay for whole harm, there is contribution under percentage principles EXCEPT first 3 categories


D.
Other problems


1.
Settling D:  If 1 D settles and then wants contr from other Ds:  Cts split




a.
Cts that say yes





(1)
What must SD prove to ge contr?






(a)
That other D would have been held liable to P (that other D is tortfeasor)






(b)
That SD was liable to P for amt of sett!







i)
Otherwise, D2 could say SD was stupid to settle, and D2 doesn't owe






(c)
That there was enough potential of liab that it was good faith, reas sett






(d)
Morrissette:  In between position:  If SD let D2 prticipate in sett negotiations (approve, object); if NOT, SD must show SD's liability, but only reasonability re dams




b.
Cts that say no:  TX:  SD can sett only for his share:  Only judgment debtors can get contr





(1)
Rat:  Avoids problems above; symmetrical





(2)
EXCEPTION:  SDs can get indemnity ifotherwise entitled to it (3 categories)





(3)
Tactics:  Make sett include agreed judgment:  






(a)
TX:  Won't work:  TSC has ruled a settler is a settler, regardless of terms of sett:  NO contr




c.
Settling D can NOT be made to pay contr





(1)
Rat:  Otherwise, no incentive to settle


CONSUMER CONDUCT DEFENSES

XXIII. Generally






A.
Contribution:  If P is non-user, and sues only mfr, and user was percentage at fault, mfr can sue user for contribution


B.
Three questions to ask on this whole section


1.
Is defense as exists in neg applicable to 402a action?



2.
If so, are details, application the same?



3.
To what extent is this all affected by comparative neg principles, aot old total ban on recovery?

XXIV.Contributory Negligence

A.
Definition:  Claim by D that P failed to use reas care for P's own safety



1.
Elements:  SAME as std neg analysis for D


B.
Effect on 402a action:  Even if P was neg, what



1.
Effect on 402a cases:  Early cases:  Contr neg is generally NOT a defense to 402a 




a.
McCowan:


C.
Two ways to analyze whether contr neg was proper defense in the case


1.
Comment n:  Contributory neg that is no more than a failure to discover or guard against def is NOT (an absolute) defense to 402a; BUT P conduct that rises to level of assumption of risk (actual knowledge of risk and use of it anyway) IS (an absolute) defense 





(1)
Problems:  Comment N does NOT cover all possibilities  






(a)
Much conduct not covered:  Lots of conduct between these 2 extremes






(b)
Independent Contributory Neg:  Sometimes, P neg has nothing to DO w/ prod defectiveness:  Drives a defective car while drunk:  P neg is independent





(2)
Ct solutions






(a)
Some:  AR IS a defense, but everything else is not






(b)
Some:  Everything IS a defense, except conduct explicitly excluded





    (3)
At time comment written, NO comparative defenses;  rather, absolute bar



2.
TEXAS:  Along with others, analyzed differently, and treated these three things differently:  ALL of this is now doubtful since comparative principles have been adopted




a.
Regular Contr Neg:  Was total bar to P recovery  




b.
Mitigation of damages:  P conduct that occurs AFTER accident, that merely aggravates injuries:  Not technically a defense at all, but jury was instructed to exclude dams caused by P's failure to mitigate




c.
Avoidable Consequences:  P conduct that occurs prior to accident that does NOT cause accident, but only aggravates P's injuries:  Did NOT count against P at all





(1)
Example:  Failure to wear seat belt





(2)
Rationale:  Did not cause accident





(3)
Application:  To ALL avoidable consequences, not just seat belts (although some ambiguity abt this)




d.
Effect of adoption of comparative princ on horizontal sceme:  TSC said they would now adopt SOME type of comp neg def to 402a:  EXPRESSLY ADOPTED COMMENT N, and decided that "middle zone" including independent contributory negligence IS defense to 402a





(1)
DUNCAN:  Where P brought airplane crashworthiness claim, and where D claimed that P negligently flew the plane so that it crashed (independent contr neg), held that P's conduct was defense for D





(2)
BUT SEE KEEN:  Where P






(a)
Dissent:  This overrules DUNCAN; Maj:  No it doesn't





(3)
Problem:  What IS TX law now?  Is KEEN an aberration (since maj said not overruled Duncan); OR is KEEN the law since it is the later case?  Most think KEEN an aberration




e.
Effect of comp neg on vertical scheme (Contr neg, MD, AC):  DUNCAN demolished this:  ALL of these kinds of conduct now count as percentage in CN system




f.
Bottom line:  ALL P conduct, before or after, cause of accident or cause of aggravated injuries, can be percentage reduction defenses in 402a case:  1 big pot [DUNCAN], EXCEPT seat belts, b/c new legislation says failure to wear can NOT be used against P in tort suit


D.
Rationale:  



1.
FAULT is NOT a legit part of analysis in 402a case; rather, it's a neg concept (not very persuasive arg)




a.
Contra:  Just b/c we have decided to relieve P of burden of proving fault is NO reason to relieve him of all responsibility



2.
402a developed at time when contr neg was absolute bar; developed to get away from it, so then makes no sense to bring it back in


E.
Later cases:  After comparative percentage principles begin to apply:  Contr neg is defense, but ONLY as percentage bar


F.
Summary:  9 differnt P conducts:  think of poss:  In TX, ALL has been resolved:  Reg=md=ac (after POOLE) in ALL PL cases; cases b/f POOLE discuss as if different



1. Fail disc     Ind cn     Ar     



                                             Reg





                                   MD





                                   AC   

XXV.
Assumption of Risk

A.
TEXAS:  Even KEEN recognizes this as defense in 402a case


B.
Percentage reduction:  TX:  All juris, except those with old contr neg systems


C.
Definition:  P voluntarily undertakes a known risk



1.
Subjective knowledge





(1)
Should have known is not enough



2.
Voluntary conduct


D.
Reasonablenes


1.
Old cases:  AR applied to any known voluntary risk, regardless of whether unreasonable



2.
New cases (TX):  Risk must be unreasonable; if P's conduct is reasonable, then defense is not available




a.
Implication:  AR gone; This is now just CN; this works OK in neg case; but IN 402A CASE, difference MATTERS:  In juris that allow only AR as defense (KEEN position) (aot fail disc and ind CN), makes it very hard to have defense; In juris w/ defense for ind CN, doesn't make a difference 



3.
Ex of reas risk:  Drive kid to hospital even though know brakes are defective; compare going out for a beer


E.
TEXAS:  Once you decide b/w DUNCAN and KEEN, to decide what conduct can go to jury, jury comes back w/ single percentage reduction


F.
HEIL:  Typical case:  P must just know the danger of the risk, NOT the technicalitites of the defect



1.
If KEEN prevails, this will be very imp distinction

XXVI. Product Misuse:  Strong argument for ditching this b/c it adds nothing independent to PL analysis


A.
KONDURIS


1.
Recognizes redundancy of this doctrine


B.
Kinds of P conduct this applied to:  2 Versions of PM


1.
P knows about risk and uses it anyway [KONDURIS]:  Exact same thing as AR; cts could do away w/ this subset and lose nothing



2.
Unforeseeable use of product:  Also has doctrinal overlaps, so ct could ditch




a.
Ex:  Using lawnmower to mow hedge instead of lawn; using family car to drag race 




b.
Maj test:  Applies only where use ofthe product is VERY unfs; test is NOT whether prod used in intended way





(1)
Ex:  Screwdriver to open paint can:  not intended use, BUT not PM b/c totally fs; P uses chair to change light bulb:  not intended use, but NOT prod misuse b/c fs




c.
Doctrinal overlaps





(1)
Defect:  If the only thing wrong w/ the lawnmower isthat it injures when used to mow hedge, maybe it's just not defective





(2)
PC:  If weird use, mayble fails PC






(a)
Powers:  Thinks this should take PM's place





(3)
CN:  If PM is unreasonable and P should know abt it, maybe just CN





(4)
Subst change


C.
TEXAS cases


1.
Colbin v. Red Steel:  I-beam too short; worker grabbed, but wouldn't hold him:  No liabiity:  Could have said no defect, no pc, CN, or PM:  Ct never really sorted it out; what they should have relied on was PC doctrine:  Prod is defective for some conducts, but accident involved different conduct



2.
LeUnis:



3.
DUNCAN:  Includes PM in percentage pot, along w/ AC, MD, RegCN:  BUT not totally clear whether ct meant misuse in sense of Version 1 or Version 2


D.
*Possible importances of keeping this defense:  Diff b/w NO LIAB at all to ANY P (no defect, no PC) and defense, which applies only to THIS P and must be proved by D and is percentage reduction only

XXVII. COMPARATIVE FAULT

A.
Old CN stt:  Chapter 32:  Applies until Ch33 passed, to all c/as


B.
Next CN stt:  Chapter 33



1.
Neg ONLY:  DUNCAN says it does NOT apply to any 402a case 


C.
Duncans Scheme:  Applies to any case in which the jury finds liability based on SL or B/W, even if there are other bases for liability too (hybrids)



1.
Other hybrid cases:  Since CH33 aplies only to neg, and Duncan applies only to hybrid cases that include sl or B/w, we don't know what scheme to apply for other hybrid cases, for example, neg/intentional tort hybrid case


D.
1987 legislation:  New33:  Complex stt



1.
Provisions




a.
Comparatice responsibility:  Replacement to CN stt, which did NOT cover 402a (DUNCAN, instead):  Brought DUNCAN and old 33 into 1 scheme, covering BOTH neg and 402a





(1)
33.0114:  Defines CR:  NOT cif





(2)
33.001:  Modified CR scheme:  IF it is pure neg case, 51% bar rule (if P is MORE than 50% liable, D is NOT liable; if PL case (402a or b/w), then 60% bar (if P is 60% or more, D is NOT liable)






(a)
Hybrid:  Treated like PL case; triggered by jury verdict






(b)
Jury verdict:  Triggers which CR rule will apply




b.
NO set-off provision:  Left out on purpose (big change)




c.
JSL:  Dists b/w cases where P = >0% and cases where P has 0 CR





(1)
Where P is CR at all:  






(a)
If case is other than neg:  ONLY if D is >20% CR






(b)
Neg:  JSL ONLY where D > 20% AND D > P (Tie goes to D!:  no JSL)







i)
Modified TX Rule






(c)
Examples of P = 0%







i)
Medical malpractice







ii)






(2)
Where P has NO CR:  JSL ONLY if D > 10%





(3)
Why dist?:  Where Ps are totally innocent, should enjoy more protection, so easier to get JSL; strange, though that we make such a distinction b/w 0% and 5%




d.
Settling tortfeasors





(1)
Example:  P, Mfr D, and drunk driver D w/ small amt of ins and no personal assets





(2)
Sliding Scale Credit:  If all Ds get together and decide they want dollar credit, then they can get it; if they don't request it prior to submitting case to jury, then sliding scale applies:  Take value of jury verdict; then take 5% of first 200,000, then 10% from 201 to 400,000, then 15% from 401 to 500,000, then 20% over that; and reduce recovery by that total amount






(a)
Percents are of VERDICT, NOT SETT







i)
% is set:  does NOT relate to % CR







ii)
Really dollar reduction, but gets rid of problems of inability to settle w/ impecunious D (see below)






(b)
Compromise b/w pure % and dollar for dollar






(c)
Credit works the same whether P setts w/ 1 D or more Ds:  No further reduction after 1st sett, so all setts after 1st is FREE to P! (except that if dollar value of sett builds up, Ds might get together and ask for dollar reduction)





(3)
Sometimes diff to determine dollar value of sett:  "all P's medical expenses till he dies"; if includes gag order--what is value of that? 




e.
Who gets submitted to jury, affecting P's recovery?  Matters, b/c the more people that are submitted, the smaller the %s that jury can give to P and D, b/c only have 100% to work with:  Matters, b/c P is worried abt running into 51% bar rule, and D wants to get under cut-off for JSL





(1)
Ps and Ds:  yes






(2)
Phantoms:  no





(3)
Settlers:  yes






(a)
% assigned to seller does NOT affect reduction of recovery; rather, THAT depends on sliding scale; this impacts ONLY CR bars and JSL



 

(4)
3PDs (impleaded by D):  no





(5)
Immune parties (govt, spouse, worker's comp):  no





(6)
TACTICS:  If 2 Ds and 1 is rich and the other was mainly at fault but impecunious (drunk driver), then DON't MAKE POOR D A PARTY:  DON'T SUE HIM OR SETTLE WITH HIM:  Then, rich D will be liable for ALL, except any CR of P; this rule is very pro-P




f.
Cases NOT covered:  Bring these suits if DON'T want claim to be under 1987:  Hybrid cases w/ DTPA, Ch21, Workers Comp, or Intentional tort





(1)
Time:  Also, NOT to any cases filed b/f Sept 1, 1987





(2)
33.002:  Covered:  All PI cases, incl wrongful death, EXCEPT dtpa, Ch21 (bad faith ins cases), workers comp, intentional tort





(3)
DTPA:  Huge exception:  DUNCAN has pure CN, w/ JSL; under new act:  some relief from JSL and 51% bar






(a)
Can P avoid new ch33?:  Yes:  Bring suit under DTPA; DTPA includes b/w concept; also, can get att fees






(b)
1989 Amendment:  NOW, only excluded DTPA cases are those that do NOT have PI element (but is not retroactive)





(4)
When do we know what nature of case is?  As pleaded?  As jury returns verdict?; ct hasn't ruled 






(a)
Reasons for pleadings:  More practical:  We know what's going on throughtout trial rather than not know till very end; ALSO, stt lang:  "brought under":  If had meant not till jury says, then would have SAID so, like in other parts of 1987 act when they meant that





(5)
What ARE the excluded cases covered under?






(a)
Intentional torts (assault, defamation):  Ch32 2212






(b)
Hybrids w/ intentional:  Don't know






(c)
Pure DTPA:  don't know:  DUNCAN, maybe; Ch32 maybe (but ct rejected this "if not one stt, then the other" approach in DUNCAN); new case, maybe



2.
Why worry about pre-1987:  Will still be reading TX cases from b/f; familiarity will help; also, 1987 scheme does NOT cover all cases:  Need to know what scheme covers them; also, imp to know issues


E.
Relative handling of issues:  Refer to chart in materials pre-1987:



1.
P conduct




a.
Ch32:  No provision, b/c Contr neg = total bar




b.
Ch33:  Modified CN:  51% bar




c.
Duncan:  Pure CN:  100% bar



2.
JSL




a.
Ch33:  If any D is above P, JSL for WHOLE recovery; tie goes to P




b.
Duncan:  Always, ifindivisible injury; does NOT adopt Texas Rule 



3.
Shares




a.
Duncan:  % causation



4.
Settlers:  If P settled w/ only 1 D, how much is P's total claim reduced?




a.
Ch33:  Either P or D can submit the neg of the settler to the jury via propsed jury instruction, and so can get % to reduce total claim by; otherwise, if no submission, P's claim is reduced dollar for dollar by sett amt





(1)
Impact % scheme:  D wants:  Makes it impossible (malpractice) for P to settle w/ small $ impecunious D, b/c losing big % for small $; if impec D is IN suit, OTHER D is JSL for ALL





(2)
Impact Dollar scheme:  Ps always want this scheme, b/c can setle w/ impecunious D for amt of ins, and then get REST from other D, regardless of how neg the other D was




b.
Duncan:  ALWAYS % reduction; if D wants any reduction for ither Ds who have settled, MUST submit their neg to jury



5.
Who submitted to P's recovery




a.
Ch33:  Crucial to know who gets submitted, b/c relief from JSL could be had for non-parties that were assigned % neg





(1)
Phantom:  Some unfindable entity that maybe caused in part an indivisible injury of P:  Not submitted





(2)
Immune:  Govt, Employer whose liability is ONLY worker's comp and can't be sued in tort:  NOT submitted





(3)
3rd Party Ds:  Not resolved, but probably not submitted






(a)
Arg against:  P can just refuse to sue impecunious party, even though D impleads; 3PD won't be submitted to jury, so other Ds responsible for  whole amt (no JSL relief)




b.
Duncan





(1)
Immune Parties:  NOT submitted





(2)
Phantoms & 3PDs:  Unclear, but probably NOT submitted



6.
Set-off:  Net out awards for counter-claims




a.
Duncan:  NO set-off



7.
Triggering




a.
Duncan:  We don't KNOW whether Duncan applies till AFTER jury finds SL or B/W



8.
Other hybrids:   (neg/intentional tort):  We have no idea what sheme applies, b/c none says it does


PARTIES AND TRANSACTIONS
XXVIII. Situation:  What precise kinds of cases are governed by products law?  Cases on the fringes where it is          at issue whether 402a or UCC applies


A.
Issue:  IS this a product sales



1.
Why do we treat prod cases differently, and are those reasons present here?




a.
Difficulty of proof (better):  Not so acute w/ services cases 




b.
Cost spreading:  Can be present many different kinds of cases


B.
Why does it matter:  Easier to prove 402a (defect) than neg; causation different; defenses different; comparative scheme may be different 


C.
Distinguish:  In some issues must dist b/w 402a and UCC


D.
This material reprises material in adoption of 402a in the first place



1.
Someting different about these cases that warrants special treatment aot mere neg



2.
Proof rationale most satisfactorily explains; spreading rationale also applies to neg

XXIX. Parties:  What defendants are governed by PL (402a or UCC):  Generally, any seller in the chain, including        innocent retailer, wholesaler, mfr who are IN THE BUSINESS of selling the product


A.
Chain


1.
Exception:  Legis in a few sts exempt innocent retailers if mfr is solvent and in juris of ct (not TX)



2.
Tactics:  Join all to destroy diversity so that can litigate in st ct (pro-P)



3.
Franchisers:  Most juris permit liability for NEG, but NOT PL, although PL unclear in most juris





(1)
Example:  Kentucky Fried Chicken, w/ rat



4.
Licensors:
Same as franchisers





(1)
Coke, bottler 



5.
Designers, who do not mfr:  Same



6.
Component part mfr:  Definitely covered by 402a:  Clearly a product seller; only issue is whether there has been a subst change in product


B.
Business of selling goods:



1.
UCC:  Applies only to merchants 2-314, EXCEPT that NO requirement of merchants in ???????? (2 others)



2.
What about business that sells own assets off?  People who sell their capital assets are generally considered to be in the business, particularly if they do it routinely aot once or twice, in most juris but not all




a.
Ex:  Hertz sells its cars


C.
BELL (read):  Workplace injuries:  Can worker get remedy other than worker's comp?



1.
Sue third party tortfeasor:  Mfr



2.
Further remedy against employer:  TX:  Employer has immunity from common law liability even if Emp is neg




a.
Ways to get around this





(1)
If tort is INTENTIONAL, then can sue 






(a)
Foreman beats up worker






(b)
Exposure to asbestos may be assault/battery






(c)
Fraud:  Company doctor didn't inform worker about asbestosis even though showing up at company physicals:  knew and didn't tell





(2)
Dual Capacity Doctrine:  Trend (CA), but some cts have rejected:  If worker is hurt by prod that EMp manufactures; then Emp as MFR has no immunity, even though Emp wearing hat of Emp is immune






(a)
Employer provides medical care, which is neg:  ???


D.
What if defective product is sold by predecessor to current owner of mfr/whls/retail business?   Is current owner liable?


1.
Corp law Rule:  If corp sells itself to another comapny, the successor corp is NOT liable for the liabilites of the predecessor; predecessor has 2 years to wind up affairs, during which time claimants can bring suit against predecessor




a.
Rationale:  Predecessor more valuable and can get more money if it sells itself free of unpredictable liability




b.
Problem:  Injury takes place 5 years later, and P has no recourse




c.
Exceptions to no liability of successor





(1)
If S expressly agreed to take on liability of Pred





(2)
If merger, instead of buyout





(3)
Fraud:  If sale of Pred was a sham transaction to get out of liability






(a)
Test:  Arms-length negotiated purchase price





(4)
De Facto merger Doctrine:  Even tho merger not express and no existence of fraud, people who remained were same people as were there before:  Corp looked the same






(a)
TX:  Cts adopted this doctrine; legis then overturned by saying NO SUCCESSOR LIABILITY EXCEPT IF EXPRESS AGREEMENT SAYS SO







i)
Problem:  What about fraud?  Lang deletes





(5)
Product Line Exception:  Some cts:  If successor continues to mfr prod under same name, same line, successor is liable






(a)
KEY:  Rejects this






(b)
TX:  Legis would seem to preclude this, but no clear construction yet

XXX.
Transactions:  What kinds are covered by 402a and UCC?  Test:  What 402a rationales are applicable to borderline cases?


A.
Product Sales:  Always covered



1.
402a:  "product seller"



2.
UCC:  GOODS only, limited to sellers




a.
Defined 2.102:  Goods:  Things that are movable at time of transaction






(a)
NOT real estate




b.
Sellers:




c.
If have warranty case, gets you into TX DTPA, WHICH GIVES YOUATT FEES!  Always do this, for sett negotiation pt if nothing else




d.
Advice to sellers:  Always disclaim Ws, so P can't bootstrap into TDTPA


B.
Leases


1.
Car rental:  axle breaks; is Hertz Liable?




a.
Yes 402a; No UCC for leases (but consider possible existence of common law warranty




b.
Distinguish Ford:  Clearly product seller; mere fact that P did not buy car from Ford is irrelevant to 402a case; no privity required




c.
Why bother if Ford has deep pocket?  Maybe  defect is due to Hert's maintnenace




d.
Rationale





(1)
Spreading rationale applicable (but ALWAYS is)





(2)
Proof rationale:  Applicable to lease as much as to sale


C.
Bailments:  Transfer of control over a product that does NOT include formal lease or sale or transfer of title; includes gifts:  Fact driven whether governed by 402a



1.
ARMSTRONG:  NOT 402a:  Title transfers; tire co gives tire to co that tests it, whose emp is injured when blow-out




a.
Test:  Whether or not D (hospital, market, store) "put the product into the stream of commerce"; 




b.
Fact driven; case by case:  See examples below to try to figure out what stream of commerce means



2.
Free sample:  YES:  Original case that adopted 402a in TX was free sample case; 



3.
Test drive or try out product (skis on fake hill in car):  Axle breaks during:  No sale:  YES usually



4.
Carrying product around in store and it injures P:  YES; in stream of commerce when puton shelf




a.
What if Pepsi explodes while still on shelf and injures?  Not clear



5.
Shopping cart in market:  Market liable if breaks and injures P?  NO; maybe yes if allowed shoppers to take home with them




a.
Mfr of cart clearly liable



6.
Drink out of fountain in store:



7.
TX:  Hospital gown flammable and caught on fire; hospital liable?  YES




a.
Reason:  Hospital billed separately for gown




b.
Mfr of gown clearly liable




c.
Needle that broke off into patient:  Hospital liable NOT 402a;  Dist?????



8.
Note case after ARMSTRONG:  FAITH:  P was loading goods onto defective rr car; Is rr co. liable (did not make car)?  NO




a.
Rationale:  This bailment was NOT in association with some other product sale, like free sample cases; also, bailment is to commercial rr, not consumer




b.
BUT, gown is not in association w/ other good; rather, service, so still unclear



9.
Bottom line:  Look to rationales:  Are there problems of proof applicable here just as much as if product sale?  How will P know what caused Pepsi to explode?  On the other hand, if it explodes and makes floor wet and P slips on floor, THEN ptoof is no problem, b/c store should have cleaned it up; Spreading rationale ALWAYS applicable


D.
Used products:  Cts split



1.
Some:  YES; but see consumer expectaion test:  consumers don't expect as much out of used product



2.
Some:  NO; waived when buy used prod


E.
Real estate


1.
Water heater in house; handle on faucet breaks; is seller of house governed by 402a?  Even if so, don't forget that seller has to BE IN BUSINESS!!!



2.
UCC:  NO:  Real estate is NOT movable



3.
402a:  Most cts have said NO; some say certain kinds governed




a.
Yes:  Limited:  Where D is Owner/builder/seller all 3; or if homes are mass-produced and sold by mass producer




b.
TX:  Implied Warranty of Habitability; not waivable, at least for new homes




c.
Construction Ks:  TX:  Implied W of good and workmanlike service; like professional malpractice, but b/c called W, breach is covered by TDTPA


F.
Services (read):  Fact driven, like bailments:  4 issues



1.
Sales/service distinction:  Sales covered; services NOT as a rule




a.
Did Dr SELL needle or just USE it in rendering svce



2.
Product/svce distinction:  Like bailments




a.
Example:  Needle breaks off in patient; is Dr using product or rendering service; needle mfr clearly liable



3.
Different rules for professional services?




a.
Ex:



4.
Is it 402a or UCC?  Some cts analyze differently depending



5.
Pure services: NO:  HOFFMAN:  Maj:  Services are NOT governed by 402a; UCC itself says no services covered, only goods




a.
Rationale





(1)
Spreading:  Still holds here in service just as in product





(2)
Proof:  Not really a problem; product is mfrd prior to P's involvement, so he can't know the WAY it was made; services are rendered after P's involvement; has ability to notice what's going on




b.
Non-UCC warranties:  TX and some others:  MELODY HOMES:  In service transactions to repair tangible goods, there is implied warranty of good and workmanlike service:  Std = negligence





(1)
Why different from negligence then?  When call it warranty, get into TDTPA



6.
Prod.svce distinction:  Hybrid svce/prod:  HOOVER:  Putting tires on car:  Svce component and product component:  




a.
Ex:  Plumber who installs water heater; dr who sells contact lenses




b.
Perm:  Ct held covered 402a; dentist w/ faulty needle:  Ct held svce (maybe professional distinction)




c.
Emerging doctrine for 402a:  Ct divides them up into 2 components:  If fault is w/ product, 402a; if fault is in service, neg





(1)
Plumber/water heater:  Like a retailer of water heaters but also selling installation svce:  If P's complaint is that water heater faulty, but properly installed, then claim is OK under 402a; if it's just that plumber put good heater in wrong, then it's service, and neg only is available





(2)
CAN HAVE BOTH!





(3)
Irony:  More the complaint is abt plumber's conduct, the better case the plumber has





(4)
Note:  Mfr of water heater is liable if heater bad





(5)
Next step:  Analyze whether it is SALE:  Did D put it into stream of commerce




d.
BARBEE:  Wrong fit to curvature of eye:  Professional case: Held NOT governed by 402a





(1)
Rationale:  Distinguishes b/w defects in prescription (service) aot complaint of impurity in lens (product):  Same distinction as water heater case, so TX follows emerging doctrine probably





(2)
Professional:  Wild card,




e.
UCC:  Different:  Don't separate components:  Use "essence of the transaction test":  If overall transaction is service, not covered; if overall mainly sale, then covered



7.
Unit transaction that is part prod and part service:




a.
Delivery of electricity; writing legal brief (held NOT product); delivery of gas




b.
Cts unclear, oscillating




c.
Approaches





(1)
Does claim present proof problems






(a)
Surge:  P can't know what happened in the transformer, so governed by 402a






(b)
Touch overhead line:  Was line placed correctly:  No proof problems here, b/c proof is contemporaneous to the accident; can TELL if it's poorly placed, so NOT governed 402a




d.
TX:  Law still unclear this area:  8 tent poles touch overhead line:  TXSCT:  4 said yes 402a; 4 said no; 1 said even if SO, it is warnings case, which is the same as neg, under which D would not be liable:  SO, D wins, but unclear whether this case covered by 402a or NOT





(1)
4 who said no:  Line IS PRODUCT, but not yet in stream of commerce, so NO 402a



8.
Professional services:  If D is professional, tendency is for sts to be MORE restrictive abt applying 402a and UCC




a.
BARBEE:  Malady if any was in service component, BUT also distinguishes on grouds that D was professional



9.
TX:  Generally does NOT apply 402a or UCC to svce; in hybrid cases, TX distinguishes as in emerging trend; for UCC, uses essence of transaction test; implies a cl warranty in some kinds of services




a.
Common Law warranty





(1)
To repair existing tangible goods





(2)
DENNIS:  Professional services do NOT have this implied warranty; only remedy = malpractice





(3)
Construction Ks





