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Leaseholds:  the Law of Landlord and Tenant

Chapter 6:  Landlord-Tenant Law

I. Introduction

a. Background

i. T was usually farmer, able bodied man

ii. Possession of the land itself was the important thing

iii. Few duties on L

1. At CL only duty was not to evict T as long as rent was paid

b. Property law and K law

i. L-T law is blend of property law and K law

1. Lease is both a conveyance of an estate in land and a K containing promises btwn L and T

a. Originally the lessee’s rights were purely contractual

b. 16th century onward, courts treated the lease as creating a possessory interest in land

ii. Lease is a conveyance – T has purchased a leasehold estate in land

1. Parties can agree that purchase price (rent) is payable at beginning of term, at end, or in equal installments over the period

2. T is entitled to possession of the estate, which the T has duty of maintaining

a. If a bldg on the land burns down, T must continue to pay rent

3. L has only the right to reenter and repossess the land on breach of a covenant by T

4. T has bought an estate in land and assumes the risks of caring for the estate

iii. Lease as a K – lease is a K containing promises (usually called covenants) of the parties

1. The lease is a document governing the relationship of L and T over the term of the lease

2. Covenants are deemed mutually dependent

a. If L does not do what L promises to do, T can refuse to do what T promises to do

b. Performance of one party’s promise is dependent on the performance of the other party’s promises

c. Until the last 50 years, promises in leases were assumed to be independent of the other party’s performance

II. Types of tenancies

a. Tenancy for years – an estate that lasts for some fixed period of time or for a period of time computable by a formula that results in fixing calendar dates for beginning and ending once the term is created or becomes possessory

i. Tenancy of no fixed period terminable on some event – ie. “for duration of the war”

1. Term of years is closest approximation of parties’ intent

ii. Term of years determinable – a term of years (and a periodic tenancy as well) may be made terminable on some event, or subject to a condition subsequent, in the same manner as a freehold may be made terminable on an event

1. L rents to T for 10 years “so long as used for a sawmill” = 10 year term of years determinable

iii. Day of beginning and ending – unless the parties specify otherwise, a lease begins on the earliest moment of the beginning day and ends immediately before midnight on the date set for termination

iv. Termination of tenancy for years – term of years expires at end of the stated period without either party giving notice

1. Chief difference btwn a term of years and a periodic tenancy (periodic tenancy requires notice of termination)

b. Periodic tenancy

i. Dfn – tenancy for a period of some fixed duration that continues for succeeding periods until either the L or T gives notice of termination

1. If notice of termination is not given, the tenancy is automatically extended for another period

a. This is a major difference from term of years which ends automatically on the day set

2. Extensions are part of same tenancy – although the tenancy carries over from one period to the next, it is basically the same tenancy each term

a. All conditions and terms of the tenancy are carried over and are applicable in each subsequent period, unless there are provisions to contrary

ii. Creation of periodic tenancies – a tenancy from period to period may be created by agreements of the parties or by operation of law

1. Creation by express agreement of the parties – L and T may expressly create an estate that is to extend from period to period

a. “L to T for one year and at the end of such term, the lease shall continue in effect from month to month, unless one of the parties shall end this lease by notice in writing delivered at least one month prior to the end of the term in which such notice is given”

2. Creation by agreement only as to rent paid – frequently periodic tenancy arises by implication where land is leased with no set date for termination, but provision is made for periodic payment of rent

a. T has a periodic tenancy measured by the rental periods

b. “T rents an apt beginning June 1 and pays monthly rent, T is a tenant from month to month”

c. If the lease provides for an annual rent payable monthly (ie. $600/year, payable $500/month)

i. Majority view (and at CL) – year to year

ii. Minority view – month to month

iii. Matters b/c of difference in notice required to terminate (6 months if year to year, one month if month to month)

3. Creation by operation of law – a tenancy from period to period may arise in certain cases even in complete absence of any agreement of the parties

a. Where T holds over – where T holds over after the end of the term, L may elect to consent to T’s staying over and hold T liable for further rent as a periodic T

b. Where T takes possession under an invalid lease – entry of possession by T creates a tenancy at will, payment of rent periodically converts it into a periodic tenancy

iii. Requirement of notice of termination – continues until proper notice of termination is given (usually can be oral or written)

1. CL rules

a. Notice must be equal to the length of the period itself

i. Except if is year to year – 6 months notice required

ii. By agreement, parties to a periodic tenancy may shorten the amount of notice required, or eliminate the requirement of notice altogether

b. Notice must specify last day of period as the date for termination and not intervening date

c. Notice must be given as that the T or L will receive the required amount of notice prior to the expiration of the current term

i. Some courts hold that an ineffective notice will not terminate the periodic tenancy at the end of the following period – given no effect at all

ii. Restatement provides that if the date stated in the notice for termination is not the end of a period or is too short a time before the end of a period, the notice will be effective to terminate the lease at the earliest possible date after the date stated

2. Statutory 

a. Many states require only one month’s notice to terminate year to year tenancy

b. Some states allow month to month to be terminated on any day, not just on the last day of the period, provided one month’s notice before that day is given

c. Tenancy at will

i. Dfn – tenancy of no stated duration that endures only so long as both L and T desire

1. Either can terminate at any time

2. Can arise expressly, or more often, by operation of law when the intended tenancy fails for some reason

3. T has possessory rights – T has an estate in land, so T can maintain action of trespass against 3d parties or L if L enters without first terminating the tenancy

4. Tenancy must be terminable by the L or T, not by one alone, or it is not tenancy at will

a. If a provision for termination by one party is drafted into a term of years or periodic tenancy, the lease creates a determinable tenancy

b. If a leasehold has no certain duration, but is terminable at will by one party, courts are split

i. Some courts imply a power of termination in the other party, so a tenancy at will is created

ii. Some hold that T has a life estate determinable

ii. Termination

1. At CL neither L nor T had to give any notice for a period of time as a pre-requisite to terminating a tenancy at will, the tenancy at will terminated on the day notice of termination was received by the other party

2. Today most states have statutes that require some sort of notice to termination a tenancy at will – usually 30 days (but often this requirement is imposed on L and not T)

3. Tenancy at will cannot be assigned – terminates if either L or T attempts to assign it

d. SOF

i. Short term lease exception 

1. The English SOF (1677) provided that all leases must be in writing except a lease for 3 years or less

2. Most American states allow oral leases for only one year, an oral lease for more than one year creates a tenancy at will only

3. In a few states the SOF does not allow any oral leases, and so all oral leases create tenancies at will

a. But each of these states requires a 30 day notice to evict a tenant at will, so an oral lease creates a tenancy for at least a 30 day period

ii. Oral lease to commence in the future

1. At CL, courts applied K law – must be able to perform within one year or was subject to SOF

2. Restatement allows oral lease to commence in future if the term does not exceed one year

iii. If lessee has option to renew, lease is treated as extending to the end of the option period

1. If lessee has option to renew at one year oral lease and the state’s short-term exception is only for one year leases, lease will be void

2. Minority view says original period and option period are separate 

a. Restatement adopts this view

iv. Entry and paying rent under an invalid lease – entry creates tenancy at will, paying rent creates periodic tenancy

1. Majority view – year to year tenancy is created

2. Some courts determine the length of the period by how the rent is calculated in the invalid lease

e. Holdover tenant – when a T rightfully in possession holds over after termination of the tenancy, he is called a tenant at sufferance which lasts only until L evicts T or elects to hold T to another term

i. Rationale – to deter holding over

ii. Excuses 

1. At CL – no excuses for holding over

2. Modern law – most give T relief where T does not intend to hold over but is forced to do so by circumstances beyond T’s control

a. Relief is that L cannot elect to hold T to another term if T vacates as soon as possible in light of the circumstances

b. Restatement adopts this view

iii. Length of new term – most jurisdictions say is a periodic tenancy, others say term of years

1. If is a term of years, some courts say length is determined by the way rent is reserved in original lease (Restatement adopts) others say is length of original term

a. Always limited to one year

iv. Provisions of the new term – except with respect to length, the new tenancy is governed by the provisions in the old lease

1. L may notify T that if he holds over must pay higher rent

a. T may refuse to agree

b. Silence is implied consent

v. URLTA – Uniform Residential Landlord and Tenant Act

1. Penalizes only T who willfully holds over

III. Selection of tenants

a. Introduction

i. Historically seller or L was free to sell or rent to whomever he pleased, but now fed and state statutes prohibit discrimination in sale or rental of property

b. Civil Rights Act of 1866 (U.S.C. §1982) – bars racial discrimination

i. Bars racial or ethnic discrimination only – forbids discrimination against African Americans as well as against any “identifiable classes of persons who are subjected to intent’l discrimination solely b/c of their ancestry or ethnic characteristics” as opposed to their place of origin or religion

ii. Applies to all property transfers, not just housing

iii. Remedies – §1982 didn’t provide any explicit method of enforcement but courts fashioned effective remedies

1. Injunction against L or seller or damages

c. Fair Housing Act of 1968 – makes it unlawful to refuse to sell or rent a dwelling to any person b/c of race, color, religion, or nat’l origin

i. Amendments

1. 1974 to prohibit discrimination on basis of sex

2. 1988 

a. To prohibit against persons with children except in senior citizen housing

b. To prohibit discrimination against handicapped persons

ii. Advertising – prohibits advertising or making any public statement that indicates any discriminatory preference

1. A statement to a T or prospective T that the L will not rent to person protected by the Act violates the Act

iii. Exemptions – FHA provides that private clubs, dwellings for religious organizations and certain specified persons are exempt from the Act to avoid invasion of privacy in some types of close personal relationships

1. Person leasing or selling a dwelling she owns is exempt if 

a. She does not own more than 3 such dwellings

b. She does not use a broker

c. She does not advertise in a manner that indicates her intent to discriminate

2. Person offering to lease a room or an apt in her bldg of 4 units or less, one of which she occupies, is exempt, as long as she does not advertise in a discriminatory manner

iv. Enforcement 

1. An aggrieved person may sue the seller or L in fed court

a. Without regard to the usual jurisdictional requirements as to diversity of citizenship and dollar amount in controversy

b. With the right to a court appointed atty if he cannot afford one

2. Remedies 

a. Injunction 

b. Actual damages 

c. Punitive damages

d. Proving Discrimination (FHA or §1982)

i. First, P must establish a prima facie case – to do so must show 4 things

1. That she is a member of a statutorily protected class

2. That she applied for and was qualified to rent the designated dwelling

3. That she was denied the opportunity to inspect or rent the dwelling

4. That the housing opportunity remained available to others

ii. If P makes prima facie case, the burden shifts to D to produce evidence that the refusal to rent was motivated by legitimate considerations having nothing to do with P’s race, religion, ethnic origin, sex, disability, or family status

1. If race (or other protected status) is even one of several motivating factors, statute is violated

iii. Once D introduces evidence of his alleged legitimate reasons, the burden shifts back to P to show that the alleged legitimate reasons are pretextual

e. Kinds of discrimination

i. Unlawful practices under FHA include not only those motivated by a racially discriminatory purpose, but also those that disproportionately affect racial minorities and lessen housing opportunities for them

ii. FHA prohibits sex discrimination (includes harassing Ts for sexual favors)

iii. Familial status (existence of children under 18 in the family unit)

1. Exemptions from FHA familial status provision

a. Housing occupied solely for people 62 years or older

b. Housing units at least 80% occupied by at least one person 55 and older

iv. Disabilities – FHA amended in 1988 to include

1. Handicap = physical or mental impairment which substantially limits one or more of such person’s major life activities

a. Excludes drug addicts

b. Includes recovering drug addicts and alcoholics

2. It is discrimination for L to refuse to make reasonable accommodations in rules or services when such accommodations may be necessary to afford a disabled T equal opportunity to use and enjoy a dwelling

f. State statutes – some state statutes go further than fed act and protect Ts from discrimination b/c of marital status, sexual orientation, or age

i. Some say marital status does not include unmarried cohabitating couples

1. CA does

g. Admission to public housing

i. Each public housing authority is empowered to adopt “desirability standards” to determine eligibility for admission

ii. Standards can’t exclude applicants as a class, but can be weighed only in an individual’s case

iii. Courts have also required “objective scoring systems” to establish preferences

iv. A fed drug forfeiture statute provides for forfeiture of any property used in selling illegal drugs

1. If T in public housing sells drugs, T may forfeit the apt

a. Apt is not forfeited if drug seller is one of several occupants in the apt and the owner of the leasehold does not know of the drug activity (only drug dealer can be evicted)

IV. Landlord’s duty to deliver possession

a. Legal right to possession – L has duty of transferring to T at the beginning of the tenancy the legal right to possession

i. If another person has paramount title and is legally entitled to possession, the L is in default

1. Paramount title – any title or interest in the leased land held by a 3d party at the time the lease is made, that is paramount to the interest of the L

2. Remedy for T 

a. If another has paramount titled, can terminate the lease prior to entry, T does not have to begin his tenure if after signing the lease he discovers a possibility that he will be evicted by a paramount claimant

b. – After T enters possession T has no remedy unless he is actually evicted by paramount title

b. Actual possession

i. English view (majority) – L has the duty to deliver actual possession, as well as the right to possession, at the beginning of the term

1. If the previous T has not moved out when the new T’s lease begins, and the L does not remove the person within a reasonable period of time, the L is in default

2. Adopted by Restatement

3. Rationale

a. Carries out intent of the parties – T bargained for use of the property, not a lawsuit against a prior T

b. L is more likely to know if the prior T will move out and is in a better position to pressure him to do so

c. L more familiar with eviction procedures – can evict at a lower cost

4. T’s remedies

a. T can terminate the lease and recover damages sustained by having to obtain quarters elsewhere

b. T can affirm the lease, refuse to pay rent for the portion of time he was kept out of possession and recover damages

i. Damages include costs of renting other premises in excess of lease rent 

ii. Costs of ousting the holdover T

iii. Loss of anticipated business profits that the L could have foreseen

ii. American rule (minority) – L has no duty to deliver actual possession at the beginning of the term and so is not in default if a previous T continues wrongfully to occupy the premises

1. Rationale

a. Lease conveys a leasehold – up to T to take pssn of his property if he wants it

b. T has the right to evict the holdover and needs no addt’l remedy against L 

c. L should not be held liable for the tortuous act of the holdover

d. Since L is not required to evict a trespasser after T takes pssn, L should not be required to evict a trespasser before T takes pssn

2. Remedies against the holdover T – generally T has same rights against holdover T as L would have 

a. Can sue to evict the holdover T and recover damages

b. Can treat the holdover T as T for another term, with rent payable to the incoming T

V. Landlord’s duty not to interfere with tenant’s quiet enjoyment

a. Covenant of quiet enjoyment – T has a right of quiet enjoyment of the premises, without interference by the L

i. If not expressly provided for, is always implied in every lease
ii. Covenant of quiet enjoyment can be breached by either actual or constructive eviction

1. Dependent covenant – if L breaches this covenant, by evicting T, T’s obligation to pay rent ceases

2. At CL covenants were independent, but this was an exception

b. Actual eviction – if T is physically evicted from the entire leased premises the T’s obligation to pay rent ceases

i. Partial eviction by L – if T is evicted by L from any portion of the leased premises by the L, his rent obligation abates entirely until pssn is restored – T may stay in pssn and refuse to pay rent

1. Rationale 

a. Obligation to pay rent rests on T’s pssn of the entire leasehold and L cannot apportion her own wrong

b. Impose a penalty on L for interfering with T’s use of any part of the premises

i. Other remedies available to T may be costly or unsatisfactory

1. Damages – requires a lawsuit

2. Right to terminate lease and move – T may not be able to find other equivalent quarters

2. Restatement – rejects complete abatement

a. Adopts a rule of partial rent abatement and in addition gives T the other usual remedies of termination or damages for breach of the covenant

ii. Partial eviction by paramount title – when T is evicted from a part of the premises by a 3d party with paramount titled, which interferes with the T’s use contemplated by the parties

1. T may terminate the lease, recover damages or receive a partial rent abatement

2. If T continues in pssn, he remains liable for the reasonable rental value of the portion he possesses

3. Reason for difference – unfair to penalize L for 3d party exercising paramount rights of which the T is aware (b/c under recording acts – paramount title can only exist if T has actual or constructive notice) or which the L doesn’t believe to exist

c. Constructive eviction – where through the fault of L, there occurs a substantial interference with the T’s use and enjoyment of the leased premises, so that the T can no longer enjoy the premises as the parties contemplated, the T may terminate the lease, vacate the premises and be excused from further rent liability

i. Applies where T is left in pssn but T’s use and enjoyment is disturbed

1. Expanding the application of K doctrine of dependent promises from cases of actual eviction to situations where L prevented T from getting the enjoyment bargained for

ii. Actual eviction requires physical expulsion or exclusion from pssn (locks or bars entry); if L interferes with enjoyment, but does not bar entry, the eviction is constructive

iii. Elements of constructive eviction

1. Substantial interference 

a. Objective standard – what a reasonable person would regard as fundamentally incompatible with the use and enjoyment for which the parties bargained 

b. Considerations 

i. Purposes for which premises were leased

ii. Foreseeability of this type of interference

iii. Potential duration of the interference

iv. Nature and degree of harm caused

v. Availability of means to abate the interference

c. Courts differ on what is substantial interference

d. Disclosure prior to lease – if L knows of defects in the premises, she may be under a duty to disclose these to the T

e. T’s knowledge – if T knows of interference prior to taking pssn and subsequently takes pssn, T has waived the interference

f. Notice to L – prior to claiming constructive eviction, the T must give notice to L of the objectionable conduct and the L must fail to remedy the situation within a reasonable time

2. T must vacate the premises – T cannot claim constructive eviction until he vacates

a. T must determine at his peril that the circumstances amount to a constructive eviction and must vacate within a reasonable time, possibly at some expense, subject to the risk that the court will find no CE

b. Declaratory judgment – may be able to bring an equitable action for declaratory judgment that L’s actions constitute a CE

i. Permits T to know, before vacating the premises, whether he is justified in vacating the premises

c. Damages

i. After T leaves on CE, lease is terminated, T has no further rent liability

ii. May also recover for damages suffered b/c of CE

1. Difference in rent T has to pay

2. Expenses for finding new place

3. Loss of profits

d. Restatement 

i. Rejects requirement that T must abandon the property before claiming CE

1. T may terminate

2. Stay and receive damages or rent abatement or employ certain self-help remedies

3. Rationale – T should receive what he bargained for

3. Fault of L – interference with T’s quiet enjoyment must result from some act or failure to act by L

a. Generally T cannot claim CE growing out of wrongful acts of a 3d party unless that party’s acts were induced by or committed with the express or implied consent of L

b. Where T claims CE for L’s nonfeasance, it is necessary that the L have some legal duty to act

c. Generally L not responsible for controlling other Ts that annoy T

i. Exceptions

1. L has a duty not to permit a nuisance on the premises

2. L has duty to control the common areas under her control

ii. Modern trend – to hold L responsible for other T’s acts if L has the legal ability to correct the conditions and fails to do so

1. Rationale – L is in a better position to stop it than T

iv. Covenant not to compete – covenant by L that he will not compete with or rent to a competitor of the T is usually deemed to be so important to the T’s enjoyment of the property that breach of the covenant by L is treated as CE

1. Restatement adopts this view – provides that all significant promises, express, or implied are dependent

VI. Landlord’s duty to provide habitable premises
a. L’s duty at inception of the lease

i. CL 

1. No implied covenant by L that the premises are in tenantable condition or are fit for the purposes intended

2. Caveat lessee – before purchasing, lessee should inspect the premises to protect himself

3. Unless L gives an express warranty, L has no duty to the T with respect to the condition of the premises

4. Exceptions

a. Furnished house for short term – covenant is implied that the premises are tenantable

i. No time to inspect

b. Latent (hidden) defects – when defects or dangerous conditions are known to L and not easily discoverable by an ordinary inspection, the L has a duty to disclose the defects

i. T cannot discover in an ordinary inspection

c. Building under construction – when a bldg is being constructed for a particular use and the lease is executed before the bldg is finished covenant is implied that the bldg will be fit for the purposes intended

i. T has no opportunity to inspect the premises when the lease is executed

5. Independent covenants rule – T is not excused from performance by L’s breach and the T’s remedy is to sue L for damages

a. Even if there is an express warranty or if T comes within one of the exceptions, T must overcome independent covenant rule

ii. Implied covenant of habitability 

1. In recent years a growing number of courts have held that there is an implied covenant of initial habitability and fitness in leases of urban dwellings (apts)

2. Further held that the dependent covenant doctrine applies and that T is relived of his obligations when the L breaches the implied covenant of habitability

3. Rationale

a. Modern urban T does not have time to inspect the premises and put them in tenantable condition

b. L knows more about the defects and is in a better position to remedy them

c. Housing codes, imposing duty on L, have not been effectively enforced

d. Reduced bargaining power b/c of shortage of housing

e. Warranty analogy – seller: products, L: apt

4. Criticism 

a. Placing this duty on L will lead to increased rents

b. Poor will lose more housing facilities

5. Scope of warranty – 2 standards 

a. Latent defects only

i. Does not extend the warranty far beyond the 2nd exception to the CL rule

b. Housing code – local housing code sets the standard of the L’s duty

i. Restatement – “significant violation” is conclusive that premises are untenantable 

1. But other modes of proving untenantability are acceptable

ii. Being in compliance with housing code does not automatically mean premises are tenantable

6. Remedies for breach

a. Usually K remedies

i. Damages

ii. Restitution

iii. Rescission

b. Using rent for repair

c. Rent withholding

d. Basic choice of P in most cases is to move out and recover any prepaid rent OR stay in pssn and recover damages

7. Waiver by T – willing to take “as is”

a. T may waive minor defects
b. May be against public policy to permit T to waive defects that make the premises unsafe or unsanitary

c. Since one of the reasons for implying a covenant of habitability is to encourage enforcement of housing code by T, T may not be able to waive code requirements

i. Cases so far do not permit waiver of substantial breach

ii. Goes beyond K law b/c law allows sale “as is”

iii. Statutory duties – in many states, statutes have been enacted that impose on L an affirmative duty to put residential premises in a tenantable condition prior to leasing them

iv. Illegal lease – a lease of premises that L knows are in substantial violation of the municipal housing code is an illegal agreement if the code prohibits rental of the premises in violation of the code

1. L cannot enforce any covenant to pay rent

2. L can only sue for the reasonable rental value of the premises as they exist

b. L’s duty to repair after entry by T

i. CL

1. L had no duty to maintain and repair premises

a. In those times most leases were agricultural leases and Ts were able to make repairs on simple farm dwellings

b. Essential thing bargained for was the land, bldgs were incidental

2. L’s covenant to repair by agreement of the parties – still L’s covenant was independent of T’s covenant to pay rent

a. If L fails to pay rent, T is not excused from paying rent

ii. Implied covenant of habitability 

1. Majority of courts have since 1960 – implied on L a continuing covenant of habitability in leases of urban dwellings

2. Also held that the dependent covenant doctrine of K law applies, so violation of covenant by L is a defense to an action by L for rent

3. Rationale – T bargains for and expects to get, continuing services, including maintenance, from the L

4. Scope of warranty 

a. Housing code – if there is a substantial violation of the housing code, the L’s warranty is breached

i. Minor violations not affecting habitability do not constitute a breach 

b. Fit for human habitation

i. Violation of the housing code is compelling but not conclusive evidence of breach

ii. Standard applied may be higher or lower than housing code requires

1. Example:  continuing loud noise could be breach even though it is not a housing code violation

c. Notice to L – fault standard – L has a reasonable time to repair after notice is given

i. Restatement agrees – L not in breach until a reasonable time has passed after T has given L notice

5. Remedies for breach – T’s covenant to pay rent is dependent on L’s performance of her duties under the implied warranty of habitability

a. Terminate lease – T may terminate lease, vacate premises and recover damages

b. Continue lease and recover damages – normally rent reduction, but calculation not clear

i. Pay for premises as is rule – pay for value of what he is receiving

1. AGREED RENT AND VALUE AS IS – difference btwn agreed rent and fair mkt rental value of the premises as they are during T’s occupancy

a. This method results in no damages if the agreed rental is the fair mkt value of the premises as is

i. If so , will probably be rejected by court b/c does not serve purposes of rehabilitation of L

ii. Loss of bargain rule – attempt to give T what he bargained for 

1. VALUE AS WARRANTED AND VALUE AS IS – difference btwn fair mkt rental value if had been warranted and fair mkt value of premises as is

a. L may try to say that agreed rent is fair mkt value, could mean no damages

iii. Damages for discomfort and annoyance – damages for emotional distress unaccompanied by physical injury (tort damages)

c. Continue lease and use rent to repair 

i. Restatement allows if T first gives notice to L and makes reasonable expenditures

d. Continue lease and withhold rent

i. Restatement – T may, after notice to L, place rent in escrow until default is eliminated

ii. No court has granted this remedy

iii. Retaliatory eviction – L cannot evict T if L’s motive is for reporting housing code violations

e. Defense to L’s rent action – T may use L’s breach as a defense for saying rent is not do

i. In a non rent action (for something other than non-payment of rent, such as the right to possession at end of tenancy) L’s breach is not a defense available to T

6. Waiver by T – T not permitted to waive L’s obligations under implied covenant of habitability

a. Against public policy

b. URLTA view (Uniform Residential L and T Act) – lease can shift the duty to repairs to T

i. If agreement is not for purpose of evading the obligations of the L and is set forth in a separate writing and is supported by adequate consideration AND

ii. If the work is not necessary to cure noncompliance with the housing code

c. Restatement view – parties may agree to decrease the L’s obligation unless the agreement is “unconscionable” or “against public policy”

i. Factors to weigh in determining

1. Extent waiver interferes with the enforcement of hosing code

2. Type of property leased

3. Whether waiver serves a reasonable business purpose and is a result of conscious negotiations

4. Whether waiver is part of boilerplate lease document

5. Whether waiver imposes unreasonable burdens on T who is poor and has unequal bargaining power

6. Whether parties are represented by council

c. Statutory duties of L – many states have enacted legislation imposing a duty on L to maintain residential premises in a habitable condition

i. Statutes usually spell out the standard of habitability, waivability and T’s remedy for breach

ii. Statutes often give T addt’l remedies going beyond what the courts have so far approved

d. Retaliatory eviction – retaliatory action is a defense against eviction

i. Interference with a statutory right b/c most of the retaliatory eviction cases involve a T complaining about violation of a housing code

1. Frustrates the legislative policy underlying housing codes b/c enforcement depends on Ts reporting violations

ii. Interference with judicially created right – thus far cases of retaliation for reporting statutory violations, but seems likely that courts will extend to cases where T complains that violations of implied warranty of habitability

iii. Proof of motive 

1. Question of fact

2. BOP on T

a. If T can show that L’s action was discrimination against T and followed T’s reporting violation, BOP shifts to L to prove her primary motivation was not retaliatory

iv. T in default cannot assert defense

VII. Landlord’s tort liability
a. CL – with a few recognized exceptions, the L had no duty to make the premises safe

b. Dangerous conditions existing at time of lease – CL general rule is caveat lessee

i. Concealed dangerous condition (latent defect) – if L knows of a dangerous condition, and also has reason to believe that the T will not discover this condition and realize the risk, L has a duty to disclose the dangerous condition

1. If L does not disclose, L is liable for injuries caused thereby to T or T’s guests

2. No liability after disclosure to T – if T is made aware of the defect and accepts the premises “as is” the T assumes the risk

a. Also not liable to T’s questions after T is made aware

ii. Public use

1. Where the lease contemplates that the premises will be used as a place of public admission, L is liable for injury to members of the public if certain conditions are met

a. L knows or should know of the dangerous condition

b. L has reason to expect that the T will probably not correct the condition before admitting the public

c. L fails to exercise reasonable care to remedy the condition

2. What is public use

a. Majority – impose liability on the L when only 2 or 3 members of the public will be on the premises at any one time

i. It is the nature of the use and the expectations of the public and not the number of admissions that create the L’s duty

b. A few courts have limited the public use exception to situations where the lease contemplates use by a large number of person at one time

3. Liability limited to person entering for public purposes
4. Defect must exist at beginning of lease, if defect arises after the T takes pssn, L has no liability under the public use exception

5. T’s promise to repair – if T promises to repair – if the
T promises to repair the defect, the L may remain liable if she has reason to expect that the T will admit the public before repairing

a. L’s duty is not relieved unless she has no reason to expect that the public might be admitted to unsafe premises

c. Defects arising after T takes pssn – general rule is that L has no duty for personal injury from dangerous conditions that arise after T takes pssn

i. Repairs undertaken – if L voluntarily undertakes to make repairs, she owes a duty to exercise reasonable care in the undertaking

1. If L makes repairs in a negligent manner, L is liable to those who do not know of her negligence and are injured from it

2. If T knows or should know that the repairs were negligently made, L is not liable

d. Common areas controlled by L

i. L is liable for personal injury if the L could have reasonably discovered the condition and made it safe

ii. This duty of reasonable care over common areas is the same as any owner-occupier has toward guests

iii. Criminal intrusion – if L can reasonably foresee the risk of criminals coming into the bldg by way of common areas under the control of the L, L may be liable for physical harm caused by criminal intrusion if necessary precautions are not made

e. Landlord contracts to repair

i. Older cases hold that this promise does not carry tort liability; injured P can only sue in K

1. Also, that T’s guests could not sue on such promises to repair b/c they are not in privity of K

ii. Modern law – majority of states now find that the L who contracts to repair is liable in tort to the T and his guests

1. Rationale – b/c of L’s promise, T relies and will forgo his own efforts

2. A few states still follow old law

f. L under legal duty to repair
i. If L has a statutory duty to repair,  L may be liable to the T and T’s guests who are injured as a result of the failure to repair

ii. Implied covenant of habitability – cases impose liability only for L’s negligence

1. T must show that L knew or should have known of the violation and failed to correct the situation within a reasonable time

g. Modern trend – L liability – L will probably be treated as all person who must exercise reasonable care not to subject others to an unreasonable risk of harm

i. Basic tort issues will control 

1. Foreseeability

2. Unreasonableness of the particular risk or harm

h. Exculpatory clauses – lease provision that purports to exonerate L from some or all responsibility and liability

i. Traditional view – exculpatory clauses valid b/c of freedom of K

ii. Modern trend – ECs against public policy and void

1. Relieving L of tort liability subjects others to an unreasonable risk of harm

2. Disparity in bargaining power btwn L and T in modern times with a housing shortage

3. Times where T has no practical choice but to accept the lease as offered

iii. Statutes may provide that ECs are void 

1. Often apply to releases only, but some apply to all leases

VIII. Tenant’s duties

a. Duty to pay rent

i. Independent duty – if L fails to perform her obligations, T still has to pay 

1. In many jurisdictions duty to pay rent is now dependent on L performing her obligations if premises are residential

ii. Implied agreement – if rent is not reserved T has a duty to pay the reasonable rental value of the use of he property

iii. If rental agreement is illegal T has no duty to pay rent

1. But T must pay reasonable rental value of the premises

iv. Rent passes with reversion

1. But right to rent is not inseparable from the reversion

a. L can expressly reserve the right to rent when she transfers the reversion or she can assign the rents without assigning the reversion

v. Nonapportionment of rent

1. In absence of an agreement to the contrary, rent falls due only on the last day of the lease term

2. Rent does not accrue day to day, accrues and falls due simultaneously at the end of the term

vi. Rent control – is a form of price regulation

1. Many cities have enacted rent control ordinances

a. Held const’l on the theory that it has rational relation to a legitimate public purpose – welfare of hosing consumers

b. Duty to occupy premises – T has bought an estate in land and T can occupy the property or not

i. Unless failure to occupy results in permissive waste, T has no liability for failure to occupy

ii. Court may make an exception if part of rent is percentage of sales

c. Duty to repair

i. CL

1. T has duty to make ordinary repairs to keep the property in the same condition as at the beginning of term, ordinary wear and tear expected

2. T does not have to make substantial repairs

3. T does not have duty to repair if there is a duty on L to repair

a. Imposed a duty on L to repair

b. Implied covenant of habitability

c. Express covenant

4. To the extent that T has a duty to repair, T is liable to person injured as a result of his failure to repair

d. Duty not to damage premises – known as voluntary or affirmative waste

i. Damage must be substantial with effects extending well beyond T’s term

ii. Under old CL law T was liable for substantial changes in the premises, even if changes increased the value of the property

1. Known as ameliorating waste

iii. Under modern law courts have held that long term T may change a structure if the econ value is not diminished

e. Duty to not to disturb other tenants

i. No CL duty not to disturb other Ts, absent a covenant 

1. Common to have such covenants

a. Rule of reason

b. T can be evicted

ii. Only duty of T is duty not to commit a nuisance

f. Acts of 3d party relieving T of duty

i. Old law – start with proposition that T has purchased a term and assumed the risk

1. Modern law has carved exceptions in that proposition, but it still has considerable vitality

a. If use of property becomes illegal after lease is made, court may allow T to terminate lease

i. If premises intended to be used for a particular use only and it becomes illegal, T is excused from liability for rent

1. Considered unfair and oppressive to hold the T when he can make no use of the property

2. If the T is free to make other uses of property, not relieved if the particular use becomes illegal

ii. If zoning permit is required for use to be legal T assumes risk of permit not being granted, not relieved

1.  A minority of jurisdictions place risk on L

2. Restatement excuses T if he makes a GF effort to obtain the permit

b. Frustration of purpose

i. Strict requirements

1. Use that has been frustrated must have been contemplated by both L and T as the use for which the premises were let

2. Frustration must be total or near total, imposing extreme hardship to the T

3. Frustrating event must not have been foreseen or foreseeable by parties

c. Destruction of the premises

i. CL – destruction of bldg on leased property did not terminate the lease or relieve T of obligation to pay rent

1. Rationale – land was the important part of the bargain

ii. Majority of states have enacted statues providing that, if lease does not provide to the contrary, T may terminate the lease and cease paying rent if the premises are destroyed by fire, the elements, or any cause other than T’s own negligence

d. Eminent domain – permanent taking of all the leased property by condemnation proceedings extinguishes the leasehold

i. But if govt takes property for a limited period of time shorter than the duration of the lease, the lease is not terminated

1. T’s duty to pay rent continues unabated

2. T is entitled to recover form the govt the value the occupancy takes

g. Rights and duties relating to fixtures 

i. CL

1. Fixtures belong to L

2. Attached chattels that are not fixtures are forfeited to the L if they are not removed before the end of the lease

ii. Fixture defined 

1. English view – chattel that has been permanently attached to the land

2. American view – whether attached depends on intention of the T

a. Determined by objective criteria

i. Nature of the article

ii. Manner in which it is attached

iii. Amount of damage that would be caused by its removal

iii. Trade fixtures an exception

iv. Modern trend – very liberal in allowing T to remove any chattel he installs on the leased premises, whether or not used for business as long as substantial damage is not caused

v. Annexations (not fixtures) must be removed before the end of the term or they become the property of the L

IX. Landlord’s remedies

a. Means of assuring performance – principle concern of L is continuing payment of rent

i. Distress – seizure of T’s chattels 

1. CL – L could, without notice, enter premises and seize chattels and hold as security until rent was paid

2. Statutory distress – many states have abolished CL distress

a. Most eliminate the self-help feature or require peaceable entry

ii. Statutory liens

1. Most states have statutes that create liens on personal property of T located on the rental premises

2. Some states create a lien on all T’s personal property

a. Gives L priority over other creditors

b. Gives no right to pssn

c. L must institute judicial proceedings to foreclose her lien if the rent is in arrears

iii. Security deposit

1. L is a debtor – L owes the money to T at the end of the lease

a. T has no priority over other creditors of L

i. Statutes have been enacted in some states giving the T priority over any creditor with respect to the amount of the deposit

ii. Often statues state that the money is held by L in trust or escrow

2. At end of lease L must return deposit less L’s actual damages

a. Must give T accounting of the sum

b. Some states require L to pay interest

c. Lease may provide that the L may keep deposit as liquidated damages

i. Viewed as a penalty and will only be enforceable if actual damages are not readily ascertainable and the deposit is reasonably related to the probably damage

d. Some state statutes penalize Ls for not giving itemized list of deductions

iv. Rent acceleration clause – standard lease usually says that rent for the balance of the term is payable in full on T’s default in payment of rent or some other obligation

1. Restatement adopts this position

2. L cannot terminate lease AND accelerate rent

v. Waiver of service and confession of judgment usually in standard form leases

1. In most states confession of judgment clauses are invalid

b. Eviction of T

i. Eviction during the term of the lease

1. At CL L had no power to terminate the lease, remedy was to sue for rent due

2. Statutes in most states now give L power to terminate a lease for nonpayment of rent when due

3. Most all leases contain express provisions authorizing L to terminate lease on breach of any covenant by T

a. L must give notice and for rent give reasonable time to pay

i. Equity abhors a forfeiture

ii. Breach must be material or substantial cause of forfeiture

4. Waiver

a. L’s acceptance of rent with knowledge of breach is generally held to constitute a waiver

i. L can expressly or impliedly waive right to terminate

b. Also, by accepting late rent

i. If continuously accepts late rent, must warn that no longer will in order to hold as breach for being late again another time

ii. Eviction for holding over

1. Suit in ejectment

2. Summary proceedings – L can recover quickly and at a low cost

a. Issue – whether L or T has right to pssn

b. T can only offer defenses that if proven, would preserve his pssn as T or preclude L from recovering pssn

iii. Self help – various positions on whether is permissible

1. CL – permitted use of such as was necessary to expel T with no right in pssn

a. A few states still allow

i. Reasonable force

b. A few allow peaceable entry

c. Growing number of states prohibit self help

i. If does use self help, L is liable in damages

d. A lease may provide for self help on T’s default

i. Most courts hold such provision valid

ii. A minority hold provision void as violating public policy

c. Abandonment by tenant

i. If T has no right to vacate, but abandons, L has options

1. Terminate the lease – surrender

a. T is liable only for damages caused by the abandonment

b. CL – no damages for anticipatory repudiation

i. Theory that covenant to pay rent not enforceable obligation until rent is due, if terminate before is due, not entitled to it

ii. Still followed in some states

c. Anticipatory repudiation allowed in some states when T makes it clear he will pay no further rent

i. If allowed, difference btwn rent agreed on in lease and fair rental value over the balance of the term

2. Let premises be idle and sue T for rent as it comes due

a. Older view – L not have to mitigate damages

b. Recent trend – growing number (probably a majority) hold that L has duty to mitigate

i. If L has duty to mitigate can’t leave premises vacant and sue for rent as it comes due

c. Rent acceleration clause

3. Retake pssn and attempt to relet

a. If L must mitigate, L must repossess

b. Without duty to mitigate, 2 ways to see it

i. Effects a surrender – T is excused from further rent

ii. Effects a surrender only if the L intends to terminate the lease, otherwise L is reletting as T’s agent

X. ASSIGNMENTS AND SUBLETTING

a. Assignment 

i. In absence of a prohibition in a lease, a T or L may freely transfer his interest in the premises

ii. If T assigns, assignee comes into privity of estate with L 

1. Meaning L and assignee are liable to each other on the covenants in the original lease that run with the land

2. Also if L assigns the reversion, assignee and T are in privity of estate

iii. Privity of estate – gives L right to sue assignee of the T on the covenants in the lease and to give the assignee the right to sue the L on the covenants

1. Invented concept to circumvent the lack of privity of K

a. Privity of K – obligations bind parties regardless of whether or not they are in privity of estate

b. Sublease 

i. T becomes L of sublessee

1. Sublessee is not in privity of estate with the L and cannot sue or be sued on the K either b/c sublessee has made no K with the L

ii. Reversion retained

1. At CL a transfer by a T is a sublease if T retains a reversion in the property after the transfer

2. If T doesn’t retain a reversion, transfer is an assignment

iii. Right of entry retained

1. CL view – is an assignment, not a sublease b/c T retained no reversion

a. Right of entry is viewed as merely a means of enforcement

2. Modern – substantial number hold that it is a sublease and not an assignment

a. Reservation of the right of entry is deemed a “contingent reversionary interest”

i. So is a sublease even though no actual reversion is retained by T

3. Intent controls

a. Has been held that reservations of an addt’l rent by itself is an indication that the parties intended a sublease

b. Has been held that a transfer of a lease for a lump sum, even if payment is to be made in deferred installments indicates an assignment

c. Duty to pay rent 

i. Is a covenant running with the land
1. L can sue for rent from any person who is either in privity of K with the L as to the rent obligation or who has come into privity of estate with L so as to be bound by the rental covenants in the lease

ii. Assignment – establishes privity of estate btwn L and assignee so that assignee is personally liable for rent event though no mention is made of it in the assignment

1. Liability of original T – original T also remains liable for the rent b/c original T contracted with L

a. Assignment terminates his interest in the leasehold, but does not affect his contractual liability to the L

b. T is a surety – when T2 becomes liable for rent, T2 is primarily liable b/c he has pssn, T’s liability, based on privity of K, is secondary 

i. L can sue T or Ts but T can sue T2

ii. As a surety, if T2 and L materially change the terms of the lease so as to prejudice T, T is released as a surety

c. Release by L – only way T can escape from his duty to pay is by an express or implied release from his promise to pay L

i. Mere fact that L consents to the assignment and accepts rent from T2 is not an implied release of T

1. Theses acts give L addt’l rights against T2, from them, one cannot infer an intent to give up her rights against T

d. Novation – if L assents to the assignment and releases T and in exchange for the release, T2 undertakes the promises in the lease, there is a novation

i. T is now out of the picture

ii. Now there is privity of K btwn L and T2

2. Liability of assignee

a. T2 is liable only for rent accruing during time he holds the leasehold

b. Not liable for rent accruing prior to the assignment, nor for rent accruing after he reassigns

iii. Sublease – sublessee is not personally liable to L for rent

1. Sublessee not in privity of K or privity of estate

a. T still liable to L

i. L can oust sublessee if T does not pay

ii. Sublessee can pay L to prevent ouster and forfeiture

iv. Third party beneficiary suits – if an assignee or sublessee expressly assumes the covenants of the master lease, the assignee or sublesser is directly liable to the L as a 3d party beneficiary of the K btwn the T and his assignee or sublessee

1. Liability of the assignee or sublessee for performance of his promise continues even though there is a further assignment of the leasehold 

d. Covenants against assignment or sublease – absent any covenant to the contrary a leasehold is freely transferable by the T, it may be assigned or sublet without L’s consent

i. Express covenants – many L’s insist that the lease contain a covenant against transfers by T

1. Such covenants are valid

2. But are strictly construed b/c they are a restraint on the transfer of land

a. Covenant not to assign – does not prevent sublease

b. Covenant not sublease – not prevent assignment

c. Transfer by will or operation of law, not a breach of the covenant

d. Involuntary transfers not breach

ii. Arbitrary denial of consent

1. If there is a covenant against transfer without L’s consent, older view is that L may arbitrarily refuse to accept a new T

a. No duty to mitigate

b. Properly conception of a lease as a conveyance of a term prevails

2. Growing number of jurisdictions, L’s denial of consent must be reasonable
a. Restatement view

b. Objective test

c. Factors

i. Financial responsibility of the proposed new T

ii. New T’s suitability for property

iii. L cannot consider own general econ advantage

iii. Waiver of covenant – L may expressly or by her actions impliedly waive the covenant against assignment or sublease

1. Implied waiver usually occurs when L accepts rent from the assignees with the knowledge of the assignment

2. Rule in Dumpor’s Case – where L expressly consents to one assignment, covenant thereafter becomes unenforceable

a. Rationale – covenant is single, once waived, is destroyed

b. Criticism – purpose of covenant is to assure L that responsible T is in pssn throughout the lease

c. Rule has been retained by many courts

d. Abolished by statute in England

e. Restatement rejects the rule

f. Exceptions

i. If covenant not to assign without L’s consent is expressed as binding on lessee “and his assigns” the assignment with consent does not waive the covenant to future assigns

ii. If L expressly states that her consent is to this assignment only and not to future assignments as well, rule not apply

e. Covenants running to assignees

i. Requirements

1. Intention – parties to lease must intend covenant to run to assigns

2. Privity of estate – assignee must be in privity of estate or K with person who is suing or being sued

a. Privity of estate = person succeeded to the estate of a party to the K

3. Touch and concern – covenant must touch and concern the interest that is assigned (be it the leasehold or reversion)

a. Touch and concern = covenant directly affects the party in the use or enjoyment of the property

b. Two ends to a covenant

i. Burden to one who makes the promise

ii. Benefit to one who has the benefit of the promise

iii. Promise must touch and concern interest of assignee

c. Generally both burden and benefit touch and concern leased land

d. Personal covenant – if a covenant does not touch and concern the promisor’s interest, it is personal to the promisor

i. Promisor continues to be liable on the personal promise after assignment if the parties so intend

ii. Covenant to do or not to do a physical act on the leased premises

1. Examples

a. To repair

b. To conduct business in a certain manner

c. Not to remove fixtures

d. To furnish heat 

e. To deliver premises up in a good condition

2. Runs with leasehold if on the leased premises

3. Runs with reversion – if on the leased land

iii. Covenant to pay money

1. Touch and concern if it is paid for an improvement on the property or to protect the property to make it more valuable

iv. T’s covenant to insure for benefit of L – covenant by T to insure property touches and concerns the land if the lease requires L to use ins to rebuild

1. If proceeds can be pocketed by L and not have to rebuild, covenant is personal and does not touch and concern the land

2. Restatement says promise to insure touches and concerns regardless of whether L has to rebuild

a. B/C if affects use and enjoyment – affected by disaster insured against for T and enhances value for L

v. Promise to arbitrate – touch and concerns

vi. Implied covenants such as covenant of quiet enjoyment or implied warranty of habitability – can be enforced against whoever is L at the time covenant is breached

Transfers of land

Chapter 7:  The Land Transaction

I. A typical house purchase transaction in the U.S.

a. Consult RE agent

i. Also hire personal atty to draft a proper K

1. Usually doesn’t happen

b. Reach agreement on purchase price – purchase and sale agreement

i. Standard form with blanks

ii. Contingent on ability to finance loan

iii. Addt’l terms

c. Apply for financing

i. Buyer expects to pay a certain percentage of the purchase price

ii. Buyer expects to get the rest with a mortgage

1. RE agent generally assist in this effort

2. Financer may appraise home

d. Investigating title

i. Chain of title

1. Examine records in the courthouse and put together a chain of title

a. Will indicate whether present owner has a fee simple ownership

b. Registering titles is voluntary

i. But done uniformly b/c of possible problems if not done

ii. Abstracts

1. Make a “take off” or copy of all the public records

2. Re-index them – “title plant”

iii. Title insurance

1. Much like that of an abstract

e. Closing

i. Do not all have to be in the same room for closing

ii. Closing documents

1. Disclosure form – lender tells you about their foreclosure remedy if you fail to pay

2. Disclosure statement – interest rate

3. HUD settlement statement – tells you where all the money goes and who gets what

4. Prior note

5. Warranty deed – records title

6. Security deed – buyer grants interest in property to lender

II. K for sale of land

a. Broker – almost all homes and other real property sold through a broker

i. Seller signs a K with broker

1. Gives broker rights

a. To list and show the property

b. If property sells, to collect commission
i. Typically 5-8%

ii. Tradt’l rule is that entitled to commission when she produces a customer ready, able and willing to buy on the terms and for the price set by brokerage K

1. Once seller accepts buyer – commission is owed

a. Means that if sale falls through, still entitled to commission

i. Does not meet seller’s expectation of broker taking from sale proceeds

iii. Modern – commission earned when the buyer completes transaction by paying purchase price

1. If sale falls through on buyer’s fault – seller not liable

2. If sale falls through on seller’s fault – seller liable

ii. Broker’s work borders on practicing law

1. Courts say brokers can prepare simple Ks but must refrain from insulting provisions in a K that require legal expertise

2. Broker who practices law without a license may be liable in damages, enjoined or penalized in another way by court

b. Attorney – usually employed to draft a K of sale, examine title, draw up deed and close the transaction

i. If atty is representing both buyer and seller, who have conflicting interests, atty may be acting unethically

c. Written K – required by SOF that K be in writing and signed by parties to be bound

i. Kind of writing

1. What is sufficient 

a. Can be a formal K signed by buyer and seller

b. Can be informal memorandum signed by them

c. Can be several documents taken together to be a K

2. Fundamental question – whether the writings show a mtg of the minds sufficient to constitute a K

3. Negotiations

a. If parties are negotiating with an understanding that the terms of the K are not fully agreed upon and a formal agreement is contemplated, not binding until formal K is signed

ii. Essential terms – writing must contain all essential terms

1. Essential terms

a. Identify the parties

b. Description of the property

c. Terms and conditions

i. Price 

1. If the price has been agreed upon it must be included, otherwise unenforceable

2. If no price has been agreed upon, court may imply an agreement to pay a reasonable price if is inferable from circumstances

ii. Conditions

1. Financing

a. Usually have clause that offer to purchase is contingent on obtaining financing

i. May be held void for vagueness unless the surrounding circumstances indicate amount and terms parties had in mind

ii. If clause is that loan must be in such amount and on such terms as buyer considers necessary – must act in GF and use reasonable diligence in procuring a loan

b. Building permit

i. K may be conditioned on buyer obtaining all necessary permits for erecting a bldg or obtaining a zoning change

ii. Buyer must use reasonable efforts to obtain 

1. If buyer does not submit any plans to public authority or apply for a zone change, buyer is in default

2. Parole evidence is admissible to clear up ambiguities

iii. Oral K

1. Part performance – allowed only in equity

a. For enforcement of oral K for sale of an interest in land

b. Doctrine of part performance is not applicable in most states

c. Acts of unequivocal reference to a K usually required for enforceability
i. Acts done by the parties that make sense only as having been done pursuant to a K

1. Paying all or part of purchase price

2. Enters pssn

3. Makes improvements

ii. Requirement is not insisted on if seller admits to making the K or the K is clearly proved

iii. Sometimes must show irreparable injury if K is not enforced

1. Usually shown with improvements made

d. Rationale – to prevent injurious reliance on the oral K

i. Injurious reliance theory – K may be specifically enforced if the party seeking enforcement proves the K and in reasonable reliance on the K has so changed his position that injustice can be avoided only by specific enforcement

e. Suit by seller

i. Older cases refused to grant seller specific performance based on the buyer’s acts that caused economic loss to buyer

1. Seller could not take advantage of buyer’s act to use SOF

ii. Modern – 

1. Most courts hold that if property has been changed by buyer so as to lessen its value or to prevent the seller from being restored to its original position, SP will be granted

2. Some courts say if buyer can sue for SP, seller can too

f. Ks to devise – courts are more reluctant to enforce oral Ks to devise than to enforce oral Ks to sell

i. With devise – not alive to testify

ii. Clear and convincing is standard of proof

iii. Uniform Probate Code

1. Will must set forth the material provisions of the K

2. Will must expressly refer to the K and to extrinsic evidence proving its terms OR

3. Separate writing signed by decedent must evidence the K

2. Estoppel – use to enforce an oral K to sell land

a. Applies where unconscionable injury would result from denying specific performance after one party has been induced by the other seriously to change his position in reliance on the K

3. Revocation – written K for sale of land can be revoked by oral agreement of both parties

a. SOF applies to making K not revocation

b. Some states require the revocation to be in writing

i. Theory – K creates equitable title in buyer and revocation is in reality a transfer of title back to seller

d. Time of performance

i. Equity – even though K sets specific date for performance, K is enforceable in equity after that date if performance is offered within a reasonable period thereafter

1. Time is treated as a formal rather than essential term of K

ii. “Time of essence” provision – if clause is in K and one party does not tender performance by that date, other party is thereby excused from performance

e. Marketable title

i. Implied – unless there is a provision in the K to the contrary, it is implied that the seller must furnish the buyer with good and marketable title at closing

1. This implication will be made even though the K calls for a conveyance by quitclaim deed

a. B/C K calls for conveyance of land and seller cannot convey land unless he has title to it

2. Contract provisions

a. If K requires seller to provide buyer with an insurable title, only a title ensured by a title ins co is required

b. If K calls for good record title, seller must offer a marketable title based on recorded documents alone, not upon AP

ii. Marketable title defined – a title reasonably free from doubt, one which a prudent purchaser would accept, must be no reasonable probability that buyer will be subjected to a lawsuit

1. Good record title

a. Seller can show marketable title by producing a good record title or by showing title by AP

b. Generally – there was a conveyance by sovereign state, then there are on record, transfers of title from original grantee to seller

c. No recorded encumbrances (mortgages, easements, etc.)

d. Person with good record title has an unencumbered fee simple, provable from public records

e. Record search

i. Some jurisdictions may limit backward search to some definite period

1. Title searchers assume SOL will bar any earlier defect (not always so)

2. Deemed acceptable b/c of high cost of further search

a. Risk may be covered by seller’s warranties of title or title ins

ii. Courts usually consider local practice regarding the period of record search

2. Adverse pssn

a. Unless marketable title of record is called for, many states hold that marketable title can be based on AP

i. AP must be clearly proven

ii. Seller must offer buyer written evidence or other proof admissible in court that the buyer can use to defend any lawsuit challenging title

b. In a few states marketable title cannot be shown by AP unless a quiet title action has eliminated record owner’s rights

iii. Defects in title

1. Defects in record chain – title may be unmarketable b/c of a defect in some prior instrument constituting part of the chain of title

a. Examples

i. A deed not acknowledged before a notary 

ii. Land descriptions don’t match

iii. Old mortgage not discharged on records

2. Private encumbrances

a. General rule – marketable title means unencumbered fee simple

i. Mortgages, liens, covenants, and easements make title unmarketable unless buyer waives them

1. Mortgage is not an encumbrance if seller pays it off before closing

b. Easements

i. Easement that lessens value of property makes title unmarketable

ii. Easement that benefits the property does not necessarily make title unmarketable

1. Majority holds that such easements are encumbrances

2. Minority holds that an open and visible easement for benefit of property known to buyer before he makes the K is not an encumbrance

a. Much depends on expectations of buyer, including what future use he plans to make of the property

c. Covenants

i. Restriction on use by covenant, makes title unmarketable

ii. Assumed that buyer wants to use the property for any purpose permitted by zoning regulations and not merely continue its present use

iii. But, if K expressly states that property has been purchased for a particular use, and such use is permitted by the private covenants, then title may be marketable

d. Express waiver

i. K may enumerate encumbrances and buyer may waive them

ii. K may provide that the seller shall furnish the buyer with a list of encumbrances prior to closing and failure of buyer to disapprove within a few days after receipt will be deemed a waiver

iii. Waiver of an encumbrance in K is not a waiver of violation of the encumbrance when buyer does not know of the violation

1. If in the K buyer waives bldg restrictions, then it is found that the bldg on the property violates the restrictions, buyer can rescind

3. Zoning restrictions

a. Generally do not make title unmarketable

b. Not considered encumbrances

c. But if zoning restrictions imposed after buyer signs K and these restrictions would materially interfere with or frustrate buyer’s contemplated use of property, many courts will refuse to enforce K against buyer

i. Some courts proceed on theory of frustration of purpose

ii. Others proceed on ground that it would be unfair to grant SP in such event

d. Violations of zoning regulations – if the property is in violation and correction can be demanded by govt, title is usually held unmarketable

i. Rationale – to force purchaser to take the property may force a lawsuit on him

f. Defects in premises

i. Old rule – caveat emptor, seller did not have to disclose any defects unless defect was fraudulently concealed 

1. Rationale – buyer had opportunity to inspect

2. Exceptions – no CE if inspection highly unlikely to reveal defect

ii. Modern duty to disclose – seller must disclose all known material defects to the buyer

1. Many states have statutes requiring disclosure in a written statement

2. Some courts have required seller’s to reveal existence of off-site conditions that might affect mkt value

a. Examples

i. Hazardous waste nearby

ii. Noisy neighbor

iii. Crimes in neighborhood

iii. RE brokers – has duty to disclose material defects known to her

1. Some states require RE broker to inspect and reveal discovered defects to buyer

g. Remedies for breach of K

i. Generally

1. Unless contrary intention manifested, payment of purchase price and delivery of deed are dependent promises

a. Neither party can place other in default unless he himself tenders his own performance and demands that the other party perform

ii. Remedies of the buyer

1. Rescission

a. Buyer may rescind and recover down payment 

b. If seller has agreed only to furnish title at date of closing (as is customary), buyer cannot rescind prior to closing on the ground that seller does not have title 

i. If buyer notifies seller before closing that title is defective, seller is entitled to make his title good before closing

2. Specific performance

a. B/C land is unique

b. Equitable remedy

i. Equitable defenses available to D against SP

1. Undue hardship

2. Circumstances have changed so that SP would be inequitable

3. Abatement in price

a. Court will ordinarily not require seller to cure a defect in title

i. Buyer’s only remedy is to ask for abatement in price

4. Damages

a. If buyer chooses, B may sue S at law for money damages

b. Benefit of bargain

i. Difference btwn K price and mkt value of land on date performance is due

ii. Exception – good faith of seller 

1. About ½ states – if seller acts in GF, buyer is limited to recovery of any money paid to seller plus interest and expenses in examining title

a. If seller not acting in BF, buyer is entitled only to be restored to her original position

iii. Remedies of seller

1. Rescission – on breach of buyer, seller can rescind the K

2. SP – seller, like buyer, is entitled to demand SP

a. If there is an insubstantial and non-material defect in title, seller can enforce K specifically with an abatement in the purchase price to compensate the buyer for the deficiency

b. Defenses – may be new trend to deny SP to seller when seller can easily resell and damages at law are adequate

3. Damages

a. Difference btwn K price and mkt price when performance is due

i. If value has increased or stayed the same, seller can recover only nominal damages ($1)

b. Liquidated damages

i. K may provide that seller can keep down payment

1. Enforceable if amount stipulated does not greatly exceed injury that will be suffered

a. Generally amount of DP is related to actual damages

i. Examples of damages

1. Decline in value

2. Costs of reselling

3. Loss of other prospects

4. Loss of interest on expected purchase price

h. Equitable conversion 

i. Purpose

1. Invented to treat buyer as having title for certain purposes prior to date set for closing

2. To solve problems resulting form the two-step method of conveyancing

a. K of sale and then later, closing

b. Various problems may arise during this period that turn on who has title

ii. Statement of doctrine – equity regards as done that which ought to be done

1. Buyer is regarded at equity as owner 

2. Seller has a security interest for payment of purchase price

3. Seller holds legal title in trust for the buyer as security for debt owed to seller

iii. Application of doctrine

1. Applied rigorously by English courts

2. In U.S., many courts apply EC only to carry out presumed intent of the parties and to do equity

a. Might apply it in one context and not in another

iv. Devolution at death

1. Early history – doctrine of EC originated in cases having to do with devolution of interests on death of one of the parties to a K

a. In England, invented doctrine to make seller’s interest personal property, descending to all children equally

i. Then applied it logically to other contexts

2. Modern – widely applied in U.S. to question of testate and intestate devolution

a. Seller’s interest treated as personal property secured by a lien

b. Buyer’s interest is treated as real property

v. Right to pssn

1. Although buyer has equitable title, she does not have right to pssn, which follows legal title

2. Installment K – may put buyer in pssn, but B may not commit waste that would impair the security of the S

a. S is treated as having a security interest in the property similar to a mortgage

vi. Risk of loss – parties may cover this matter in their K, but if not, court will apply a rule

1. Majority – B has risk of loss

a. By EC, buyer owns land and S has only security interest

b. If buyer refuses to take the damaged property, seller can sue for SP at the K price or sue for damages

i. Amount of damage is the loss in value of the property due to fire or other cause

c. To shift loss to buyer, seller must prove that he is entitled to SP (has mktable title)

d. Insurance

i. English rule – S’s ins policy is a personal K of indemnity, so S is entitled to the ins proceeds and does not have to credit them against purchase price

ii. U.S.

1. Most reject English rule b/c it gives S a windfall

a. Require S to credit ins proceeds against purchase price in an action for SP

b. S holds ins proceeds in a constructive trust for B

2. A few states follow English rule, but with 2 exceptions

a. If seller is required by K to keep property insured for benefit of buyer

b. If buyer is required by K to pay the premiums on the S’s policy

2. Minority rule – S has risk of loss

a. Massachusetts rule – puts risk of loss on seller, rejecting EC

i. Imply a condition in the K that if loss is substantial and terms of agreement show that the bldg constituted an important part of the s/m of the K, the K is not binding

ii. If bldg is destroyed, B can rescind and recover

b. SP with abatement

i. If damage is insubstantial, B can get SP with an abatement in the purchase price for the amount of damage

ii. If damage is substantial, Massachusetts theory is that K is not binding

1. Nonetheless, courts purporting to follow Mass rule have decreed SP to B with abatement in purchase price – by amount of ins received by S (not actual damages)

a. Very similar to majority rule

c. Buyer’s ins – a S who has the risk of loss usually cannot reach the proceeds of the B’s ins

i. Seller’s ins may be for protection of B, but B’s ins is solely for B’s protection

3. Party in pssn has risk of loss

a. Uniform Vendor and Purchaser Risk Act adopts this position

i. NY, CA, Illinois, Michigan and a few others

i. Closing

i. Third party usually in charge

ii. Buyer gives party in charge check for purchase price

iii. Deed executed by seller is handed over

iv. Any mortgage given to the seller or 3d party lender is executed by B and handed to party in charge

v. Party in charge makes various agreed-upon adjustments in the amount owed 

1. Such as taxes, utility bills, mortgage payments to the date of closing

vi. Party in charge records the deed and any mortgage

vii. Party in charge hands a check to S

viii. Deal is closed

III. DEED

a. Formalities

i. SOF – requires a writing signed by party to be bound

1. Usually in the form of a deed, but it may be informal instrument

2. Executed parol gift – parol gift of land has sometimes been upheld in spite of SOF

a. To take a parol gift out of SOF, grantee must take pssn in reliance on the it and make valuable improvements so that a substantial injustice would result from applying SOF

3. Signed by grantor only – neither necessary nor customary that grantee sign the deed

a. If deed contains covenants by grantee, grantee is bound by the covenants, even though he does not sign the deed, if grantee accepts the deed

b. Forged deed –no interest passes under a forged deed – void
i. Unless estoppel comes into play b/c of the purported grantor’s acts, the deed is not legally effective at all

c. Deed procured by fraud – deed signed by grantor but procured by fraud is not void, only voidable
i. Deed is not good against a fraudulent grantee, but it is good against a subsequent bona fide purchaser

ii. Compared

1. Deed delivered by fraud – grantor has put it in chain of commerce, by which a subsequent BFP can be harmed

a. Grantor must take the risk if she delivers the deed

2. Forged deed – grantor did not put the instrument in the chain of commerce so that another can be harmed

a. Grantor is protected, subsequent BFP takes the risk of forgery

4. Acknowledgement – acknowledgement by grantor in front of notary public or attestation by witnesses usually not necessary for an effective deed

a. It is desirable for 2 reasons

i. Recordation – in most states an unacknowledged deed cannot be recorded

ii. Authentication – an acknowledged deed is self authenticating, can be admitted into evidence in any legal action even though no one can testify to its execution or delivery

1. Unacknowledged deed cannot be admitted into evidence without direct testimony regarding its execution

5. Seal – not required today for a valid transfer

6. Signature of spouse – to release property rights accruing from marriage (dower, curtesy, homestead, community property rights) spouse must join deed

ii. Words of grant – any words indicating an intent to make a transfer will suffice

1. Modern deeds

a. Warranty deeds – by which grantor warrants title

b. Quitclaim deeds – by which grantor does not warrant title

2. At CL there were numerous kinds of deeds, each adapted for a particular set of circumstances

iii. Consideration – not necessary for transfer of land (person can give land away)

1. Neither necessary nor customary to recite the true consideration, if any, in the deed

a. Purchaser usually wants to keep purchase price a secret

b. Customary to recite that the deed is given for $1 and other good and valuable consideration

i. Rebuts any implication of a resulting use or trust in favor of grantor

ii. Raises presumption that the grantee is a purchaser, not a donee and hence entitled to protection under the recording acts

b. Parts of the deed

i. Granting clause – initial clause in deed setting forth the parties, consideration, words of grant, description of land and its appurtenances

ii. Habendum clause – ordinarily follows granting clause

1. Usually introduced by “to have and to hold”

2. In feudal times was very important b/c it contained the name of the person from whom the land was held, services due, and the kind of estate held

a. After feudalism declined and trusts arose, any declaration of trust was inserted in habendum clause

i. If no trust is intended, in modern deed will say that grantee holds for own use, thus negating a trust

3. Inconsistency – if habendum clause inconsistent with granting clause they will be reconciled, if possible

a. Older cases – granting clause prevailed over habendum clause in conflict

b. Modern – usually find a means of reconciling by looking at all terms of document to ascertain intent

4. Habendum clause is superfluous today and is omitted from all statutory forms of deeds

iii. Grantor’s covenants – final paragraph of deed may include covenants of warranty by grantor

iv. Signature and acknowledgment – at end of deed

c. Description of the grantee – grantee must be described with sufficient particularity so that it can be determined who is to take the grant

i. If grantee is nonexistent or unascertained person, deed may be invalid either for uncertainty or for failure to make delivery

ii. Grantee need not be actually named, as long as a sufficient description is given

iii. If grantee’s name is blank
1. Older cases made deed legal nullity

a. That intended grantee could only sue in equity for specific performance

2. Modern – hold that intended grantee is the agent of the grantor with implied authority to fill in his own or another name

a. Deed is a nullity when executed, but when the name is filled in instrument becomes operative as a deed

3. Death of grantor – if grantor dies before agent fills in his name, agent can fill in grantee’s name after grantor’s death even in the case of a gratuitous transfer

a. Courts bend rules to make a blank deed effective

d. Description of land conveyed

i. Admission of extrinsic evidence – if the description in a deed furnishes any means of identification of the property involved, the description is sufficient
1. Extrinsic evidence is usually admissible to clear up any ambiguity

2. If the description of a deed is not ambiguous, extrinsic evidence is not admissible to contradict the deed

a. Such evidence is admissible only to show a mutual mistake in the description in a suit – to reform the deed to carry out the parties’ original intent

ii. Canons of construction – used where deed leaves in doubt the exact location of a boundary line or gives 2 locations of the line

1. Yield to any clear manifestation of the parties’ intent

iii. States and railways as boundaries – rebuttable presumption that the title of the grantee extends to the center of the right of way

iv. Water boundaries – carves titles to the appurtenant land under water if owned by grantor

IV. Delivery of deed

a. Generally

i. Deed not effective to transfer an interest in land until delivered by grantor

ii. Delivery requires words or conduct that show an intent to make the deed operative and to pass an interest immediately to the grantee

iii. Crucial issue is intent, not what physically happens to the deed

1. Handing over without intent, not effective 

a. Although physical transfer is compelling evidence of intent

2. If grantor intends to make delivery, manual transfer is necessary

iv. Presumptions – can be rebutted by any type of extrinsic evidence

1. Delivery is presumed by certain acts

a. Deed is handed to grantee

b. Deed is acknowledged by grantor before a notary

c. Deed is recorded

2. No delivery is presumed if grantor retains pssn of the deed

3. Deeds effective at death – many times grantors execute a deed in favor of a beneficiary and put deed away

a. If grantor intended deed to be legally effective before death, it is validly delivered

b. If grantor didn’t intend delivery to be effective until death, deed is not delivered during life and is no good as a deed

i. Extrinsic evidence allowed to show intent

v. Cancellation of delivery ineffective
1. Return of deed to grantor has no effect as a cancellation or reconveyance

2. SOF requires a writing to move title back to the grantor

b. Conditional delivery to grantee

i. Written condition – deed with promisor that it is to take effect only upon the happening of a cond precedent, may be interpreted one of 2 ways

1. No delivery and deed is not effective until condition happens

a. Nullity – no delivery

2. Grantor intends deed to be legally effective now, but passing only an interest that is subject to condition precedent

a. Grantee receives valid springing executory interest
ii. Will substitutes

1. Where deed is handed to grantee and a written provision says the deed is on condition, the particular words of cond may be crucial in determining intent to deliver

a. Reservation of a LE in grantor is okay, delivered

b. “Shall be effective only upon my death” – split

i. “Effective” suggests not effective at all until death, not delivered

ii. “Effective” means effective to transfer pssn, delivered

2. Surviving grantor – if deed says “O conveys to A if A survives O”

a. Condition of survivorship is not within O’s control, O intends to presently create a contingent executory interest in A, deed is god

3. Grantor retains power to revoke – split

a. Some say void

i. Grantor must surrender control to make effective delivery

ii. Deed is testamentary instrument and is void as a deed

b. Some give effect to deed as creating a present interest in the grantee that can be revoked

iii. Oral cond – generally rule is that delivery is valid and oral cond is void
1. Courts don’t like oral conditions contradicting a written instrument b/c of the possibilities of fraud and fabrication of evidence and the resulting uncertainty of RE titles

c. Deed given to 3d party custodian (escrow agent) – can be delivered to escrow with oral conditions attached (unlike delivery to grantee)

i. Rules regarding effective escrows may differ depending on whether escrow is donative or commercial

1. Donative escrow – where grantor is giving land to grantee, but desires to postpone grantee’s right to pssn until a later date (usually grantor’s death)

a. Typical situation – O hands to X (trusted friend) and says to deliver the deed to A at O’s death

i. When O hands the deed to A – effective delivery

1. X becomes agent of O and A and O can’t recall the deed, X must deliver deed to A at O’s death

b. Grantee’s rights – at time of delivery in escrow, grantee receives future interest in property

i. Classified as springing executory interest (sometimes as remainder)

c. Writing not required – instructions to custodian can be oral or written 

i. Technically SOF is violated, but courts have held testimony of disinterested party to be sufficiently reliable

d. Effect of grantor’s power to revoke – if in escrow instructions the grantor retains the power to recall the deed, the escrow is invalid

i. No delivery, regardless of whether the power of revocation is ever exercised

ii. Grantor must give up control for effective delivery in escrow

iii. If grantor can recall the deed, escrow agent is solely grantor’s agent and there can be no delivery

2. Commercial escrow

a. Typical situation – seller hands a deed naming buyer as grantee to escrow agent with instructions to hand deed to grantee when and if, before a fixed date, grantee hands over a cashier’s check for the purchase price

i. Protects buyer and seller b/c money and title change hands at the same time

b. Written instructions – where escrow agent is given written instructions, grantor is bound by the delivery to the agent

c. Oral instructions – where grantor deposits deed in escrow under oral instructions, most courts hold grantor may countermand the instructions and recall the deed while still in escrow agent’s hands unless there is a written K of sale

i. Rationale – need price – indispensable part of K

ii. Minority – consider an underlying written K unnecessary and will enforce an oral commercial escrow without one

1. Rationale – deed is not a K of sale, but is a conveyance and delivery is merely a question of grantor’s intent, which can be proved by parol evidence

ii. Relation back doctrine – although title does not pass to the grantee until the 2nd delivery, upon that delivery title will “relate back” to the first delivery so that the law assumes that it passed at the first delivery

1. Is a function applied only where equity and justice require

a. Death of grantor – only a will can pass title at death so if O dies after first delivery, the relation back doctrine says title passed during O’s life at the first delivery

b. Incompetency of grantor – if O becomes incompetent after first delivery and cannot convey title, under relation back doctrine, title passed at first delivery when O was competent

c. Creditor of grantor attaches – if creditor of O attaches property after first delivery, relation back doctrine says O didn’t own it at the time of attachment, so grantee prevails over the creditor

i. Rationale – O’s creditor should have no greater right than O with respect to the property

2. Not applicable against subsequent BFP – relation back doctrine does not apply where grantor subsequently executes and delivers a deed or mortgage to a BFP or mortgagee

a. Subsequent BFP has burden to show that he had no notice of the prior escrow and that he gave valuable consideration

d. Estoppel by grantor – although delivery of a deed is required to make it effective, in some cases grantor may be estopped to deny delivery even though no delivery was intended

i. Example – where grantor entrusts deed to another and the other breaches the trust so that a BFP acquires the land

ii. Delivery to grantee – when grantor gives pssn voluntarily to grantee and grantee violates the confidence and conveys to BFP, grantor may be estopped to deny delivery

1. Rationale:  btwn 2 honest persons, the one who could have prevented the loss to the other should bear it

iii. Delivery in escrow where grantee wrongfully obtains pssn from the agent and then grantee sells to BFP cases are split

1. Grantor not estopped b/c grantor did not intend delivery, grantor prevails against BFP

a. But if grantor has knowledge that grantee wrongfully obtained pssn grantor will be estopped unless grantor acts to expunge the deed from the record within a reasonable time

2. Grantor is estopped against BFP 

a. Rationale 

i. Where agent is chosen by grantor he is grantor’s agent and grantor is bound by acts of his agent

ii. Inasmuch as grantor could have prevented the loss to BFP by choosing a more trust worthy agent, grantor should suffer the loss

V. Warranties of title

a. Covenants of title

i. Extent of seller’s liabilities for some defect in title is governed by the covenants of title contained in the deed

1. If the deed contains no covenants of title, seller is not liable if title fails

a. No covenants of tile are implied in deed

ii. Types of deeds – various types of deeds are used in different states to convey interests in property – some warrant title, some do not

1. General warranty deed 

a. Normally contains all 6 of the usual covenants

b. Warrants title against defects arising before as well as during the time the grantor had title

2. Special warranty deed

a. Normally contains all 6 covenants

b. Warranties cover only defects arising during the grantor’s tenure and not defects arising prior to that time

i. Grantor guarantees only that he has done nothing to make title defective

3. Quitclaim deed

a. Warrants nothing

b. Grantor merely transfers whatever right, title, or interest he has, if any

4. Statutory warranty deeds – statutes in a number of states provide for shortened forms of deeds and in many cases, specific words of conveyance are deemed to include certain enumerated covenants

iii. Covenants for title in warranty deeds

1. Covenant of seisin – grantor covenants that he owns the estate or interest that he purports to convey

2. Covenant of right to convey – grantor covenants that he has the power to make the conveyance

a. Satisfied if grantor has title and is under no disability OR

b. If he is acting as trustee or agent of owner

3. Covenants against encumbrances – grantor covenants that there are no easements, covenants, mortgages, liens, or other encumbrances on the property

4. Covenant of quiet enjoyment – grantor covenants that grantee will not be disturbed in pssn or enjoyment of the property by a 3d party’s lawful assertion of superior title

5. Covenant of warranty – grantor covenants that he will defend on behalf of grantee any lawful claims existing at the date of conveyance and will compensate grantee for any loss sustained by the assertion of superior title (4 & 5 amount to same thing for all practical purposes)

6. Covenant of further assurances – grantor covenants to perform whatever acts are reasonably necessary to perfect the purchasers title, if it turns out to be imperfect

a. This covenant not much used in U.S. and is often omitted from deeds

iv. Merger of K into deed – once buyer accepts deed, usual rule is that buyer can sue only on covenants in the deed

1. Acceptance of deed discharges seller from his obligations under the K

2. Rationale – when B accepts the deed it is assumed that B accepts the deed as containing terms in compliance with the K

3. Merger rule is designed to carry out intention of the parties

4. New trend toward disfavor b/c it may not carry out B’s intent

a. Not applied where B reasonably expects S to carry out his K obligations after the B accepts the deed

b. Usual way to avoid merger doctrine is to say that the particular obligation of the S is an independent obligation not merged by the deed

b. Breach of covenants

i. Present covenants – breached when made, if at all

1. Present covenants

a. Cov of seisin

b. Cov of right

c. Cov against encumbrances

2. What constitutes a breach

a. Seisin – if grantor does not own the interest he purports to convey

b. Encumbrances – if there is an encumbrance on the property at the time covenant is made

c. No eviction or disturbance of grantee’s pssn is required to establish a breach

d. Grantee’s knowledge of defect – usual rule is that covenants of seisin and against encumbrances are breached even though grantee knew of the defect in title or of the encumbrance

i. Knowledge of the defect may be the very reason for instating on a covenant against it

ii. Minority view that cov against encumbrances is not breached if B had actual or constructive knowledge of an open and visible encumbrance

1. Theory is that parties must have contemplated the continued existence of the encumbrance when they struck their bargain

2. Does not apply to invisible encumbrance (mortgage lien)

3. Sometimes limited to public highways and public utility easements

3. Public land use controls

a. Not a breach of cov against encumbrances (zoning ordinances and bldg codes)

i. Buyer assumes burden of complying with public controls 

ii. Is breached if there is a private encumbrance on title (easement or mortgage)

b. Cov against encumbrances not breached by a latent violation of a public land use control

i. Public authorities may never discover or enforce

4. Breach occurs at the time of the conveyance

a. Grantee has an immediate cause of action and SOL begins to run immediately

5. Majority rule – present covenants do not run with the land (can’t be enforced against covenator by a transferee of the covenatee)

a. Minority rule – in some states, the chose in action is impliedly assigned to subsequent grantees

ii. Future covenants – covenants not breached until grantee is actually or constructively evicted at sometime in the future

1. Future covenants

a. Cov of quiet enjoyment

b. Cov of warranty

c. Cov of further assurances

2. What constitutes a breach

a. QE or warranty breached only when the covenanted is evicted or disturbed in pssn

i. Mere existence of a superior title does not constitute a breach of covenant and grantee has no cause of action if she is not disturbed in some way

ii. Constructive eviction – if the grantee’s right to pssn is interfered with by a paramount owner of some interest in the property, the grantee is constructively evicted

iii. Defending lawsuits 

1. Covenator has a duty to defend against lawful superior claims, but he has no duty to defend title against wrongful claim by 3d party

a. Refusal to defend against unlawful claim does not breach the covenant

2. Burden is on grantee to defend all claims

a. Can recover against covenator only if she loses (damages and legal fees)

b. Covenator is not bound by the result unless covenanted gives covenator notice of the lawsuit

i. Covenanted should always notify covenator and give him chance to defend – if covenator defends, covenanted will be bound by result

3. Future covs not breached and SOL does not begin to run until the covenanted is disturbed in pssn

4. Future covs run with the land if there is privity of estate btwn original grantor-covenator and the remote grantee

a. Privity of estate – covenator conveyed either title or pssn to his grantee, who conveyed it to the remote grantee

b. There must be an estate transferred for cov to run

iii. Damages for breach

1. Basic remedy – award of damages

a. Injured party should be put in as good a position as he would have been had K been performed

i. Entitled to benefit of the bargain

b. Courts have developed different rules

2. Basic limitation – except in a few NE states grantee cannot recover more than covenator received as consideration – amt received by covenator sets max liability of covenator

a. Under this, grantee may not be in as good a position as she would have been had cov not been breached

b. If land is gift by covenator to grantee some courts allow no recovery for breach

i. Some courts allow grantee to recover mkt value at time covenant is made

c. Interest on purchase price may be awarded to grantee

i. Conflict on whether interest should be given from date covenant is made or only from time of eviction

ii. When grantee has been in pssn some courts deny interest on the theory that pssn is equivalent to interest on purchase price

1. Other states give interest on theory that grantee in pssn is liable to paramount owner for fair rental value and interest is approx compensation for that liability

a. But paramount owner may not sue within the SOL and grantee may get interest and no liability to paramount owner

3. Present covenants – remedies

a. Covenant of seisin
i. If title to entire tract fails, grantee is entitled to recover the full purchase price
1. If grantee recovers, grantee must reconvey her pssr’y int to covenator

2. Grantee may decide not to sue on the cov of seisin and stay in pssn until evicted, when she can sue on cov of general warranty

a. If grantee stays in pssn long enough she may acquire title by AP

ii. If title to only part of the land fails, grantee is entitled to recover as damages a proportionate part of the purchase price commensurate within the value of the land to which title fails

1. If the portion to which grantee received title is not a useable parcel of land, grantee can rescind and recover the entire purchase price

2. Grantee must give up pssn of the portion to which title failed to recover more than nominal damages

b. Cov against encumbrances – where cov is breached by existence of a restrictive cov or easement or other encumbrance not removable by the grantee, damages are the difference in value, at the date of sale, of the land with the encumbrance and the value of the land without it (subject to the max liability)

i. If grantee has the right to remove the encumbrance for a specific amt, the measure of damages is the amt spent to remove it
1. If grantee does not remove it, he is entitled only to nominal damages unless he can prove actual damage by selling the property for less than mkt value

4. Future covs – remedies

a. For breach, grantee is entitled to recover consideration paid on the amount spent in buying up paramount claim, if reasonable
i. Grantee is not entitled to the value of the land at the time of eviction

ii. Amount of purchase price is the max liability of the covenator

b. Suit by remote grantee – split on measure of damages

i. Give the remote grantee her actual damages (what she paid), but not exceeding the amount received by the covenator

ii. Remote grantee should recover the amt received by the covenator even though the consideration paid by the remote grantee was less

1. Theory is to compensate grantee for depriving him of the value of the land at the time of eviction b/c of the basic measure of damages limitation

c. Estoppel by deed

i. Where grantor purports to convey an estate in property that he does not then own, if grantor subsequently acquires title, title passes by operation of law to grantee under the earlier deed

1. By executing a deed without title, grantor is deemed impliedly to have covenanted that when he obtains title, he will immediately convey it to the grantee

ii. Application

1. Originally developed as an outgrowth of the covenants for title in a warranty deed

2. In modern cases has been applied to quitclaim deeds that expressly purport to convey a FS

3. It is a doctrine to carry out probable intent

VI. Warranties of quality

a. Builder’s liability

i. CL – builders had no liability to buyer absent an exp warranty

1. Caveat emptor was the rule

ii. Modern – most all jurisds imply a warranty of habitability in the sale of new homes – that bldg is free from defective materials an is constructed in sound and workmanlike manner

1. Rationale – builder’s greater ability to prevent defects, home buyer’s reliance on builder’s skill, unequal bargaining power of parties and the importance to society of soundly constructed housing justify imposing on the builder liability for defects

iii. Implied warranty of habitability is hybrid of tort and K theory (courts have not consistently applied either theory)

1. If tort theory is applied

a. Duty is imposed by public policy and it runs to all who buy the product 

i. Liability cannot be waived or disclaimed

ii. SOL runs from time of discovery of defect

2. If K theory is applied

a. Implied warranty arises from the bargain and it runs only to those in privity of K with the builder – can be disclaimed by a provision in the conveyance

b. SOL begins to run from the date of the conveyance

iv. Subsequent purchasers

1. About ½ the courts held that builder has liability to subsequent purchasers regardless of privity

v. Disclaimer – in a few cases, courts have permitted the implied warranty of habitability to be disclaimed or waived by the B if the language of K is clear and unambiguous

1. Effect of first buyer’s disclaimer on rights of subseq purchaser who does not know of the disclaimer is not settled

vi. Commercial bldgs – so far implied warranty of habitability has been only in sale of housing, but later may be extended to sale of commercial bldgs (just as the implied warranty has been extended from leases of rental housing to leases of commercial bldgs)

b. Seller’s liability

i. Seller of used home who is not the builder has no liability based on IWH

ii. Seller is liable for misrep and fraud
1. If S knowingly makes any false statements to the B as to some fact that materially affects the value of the premises to the B and the B relies on the statement in purchasing, B is entitled to relief

2. Seller is liable for defective conditions that she has concealed

iii. Traditional view – S not liable for failure to disclose defective conds

1. Changing in most states 

a. Modern cases hold that S must disclose known defects that are not readily discoverable by the B

VII. MORTGAGE

a. Mortgage transaction

i. Two documents (really just one containing both)

1. Note

a. Evidences the debt 

b. Personal obligation of the borrower

c. Lender can sue borrower on the note if borrower does not pay

d. AKA bond

2. Mortgage

a. Agreement that the land will be sold if the debt is not paid and the lender reimbursed from the proceeds of the sale

b. Gives the lender security

c. Will be recorded

i. Gives lender priority over subseq purchasers

ii. Once recorded, any subseq purchaser or creditor takes subject to the mort

b. Terminology

i. Mortgagor – borrow or debtor

ii. Mortgagee – lender

iii. Equity – borrower's interest in the land

iv. Deficiency judgment – if on foreclosure sale the land does not bring enough to pay the debt, the lender can sue borrower on the note for deficiency – judgment for this deficiency (collectible out of general assets of borrower is a deficiency judgment)

v. Purchase money mort – mort given to secure the purchase price of land

vi. Balloon payment mort – one that calls for periodic int payments until the due date of the debt, when the whole principal sum must be paid at once

vii. Amortized payment mort – even monthly payments over the period; last payment is same as others

1. Payments are calculated as to return principal as well as int to the lender over the pd of the mort

viii. 2nd mortgage – mort given 2nd in time with notice of the earlier mort

1. 2nd mortgagee’s rights are subject to first mortgagee’s rights

ix. Deed of trust – borrow transfers title to a 3d person as trustee for the lender to secure the debt

1. Difference – trustee can sale out of court and lender can bid at trustee’s sale

a. Modern – allow mortgagee to bid at his own sale, so difference practically gone

x. Installment land K – an agreement by the buyer to buy land and pay for it at end of period

1. S agrees to deliver title at end of period

2. B goes into pssn and S keeps title

a. Title is seller’s security

c. History of the Mort

i. England in 17th century – lender insisted that borrower convey the land in FS to the lender, subject to a cond subseq that if loan was repaid on agreed date, lender would reconvey the FS to the borrow

1. Was strictly enforced, if couldn’t pay on agreed date, land could never be redeemed and mortgagee became absolute owner

2. Equity stepped in and gave borrowers right to redeem at anytime, even years after the agreed date

a. Treated borrower as owner in equity and mortgagee as a device to secure the debt

b. B/C the right to redeem without lmtn of time made it difficult for the lender to sell the land upon default, equity gave the lender the right to foreclose the right of redemption

d. Theory of the Mort

i. Title theory – title with lender and equity of redemption in borrower 

1. Early American cases followed

ii. Lien theory – legal title in mortgagor and mortgagee has merely a lien on the property to secure the debt

e. Transfer of mortgagor’s int

i. Sale subject to the mort – mortgagor can transfer his int subject to the mort

1. New buyer takes the land subject to the lien on it, but the new B is not personally liable on the debt

a. If debt is not paid, mortgagee can foreclose on the land, but the mortgagee can’t sue the new B on the debt

ii. Sale with assumption of the mort – mortgagor can transfer his int to a new buyer who assumes the mort

1. If new buyer assumes the mort, she becomes personally liable on the debt

a. Mortgagee can sue either new B or original mortgagor on the debt (as btwn them new B is primarily liable

iii. Due on sale clause – provides that at mortgagee’s election, the entire mort debt is due on sale of the mortgagor's int

1. Mortgagee can accelerate the due date if the land is sold, requiring payment of mort at that time

2. Purpose of the clause

a. Requires lenders consent to assign the mort

b. When mkt int rate rises, clause permits the mortgagee to force the new B to refinance at a prevailing higher rate of int

3. Clauses are valid and enforceable

f. Default by the mortgagor – mortgagee can sue on the debt or foreclose on the mort

i. In a minority of states the mortgagee must foreclose the mort and exhaust the security before suing on the debt

ii. After foreclosure or sale under power of sale in the mort, mortgagee can get a deficiency judgment against mortgagor for difference btwn amount of debt and amount realized from the sale

iii. Protection for mortgagor in default

1. Legislation

a. Fair mkt limitation – mortgagee can get deficiency judgment only for difference btwn the debt and the judicially determined fair mkt value of prop at foreclosure 

i. To protect mortgagor from foreclosure sales at time of depressed RE prices

b. Anti-deficiency judgment – prohibits mortgagee from getting deficiency judgment on purchase money mortgages

i. In Great Depression, after persons had bought RE in the 20s in various promotion schemes

c. Statutory right of redemption – mortgagor can stay in pssn until redemption pd has expired

2. Judicial decisions

a. Courts have set aside foreclosure sales for inadequacy of price where the price is so low as to shock the conscience of the court
b. Courts may scrutinize the sale to make certain that proper notice was given and other safeguards complied with 

c. Courts may hold that a private foreclosure sale must use commercially reasonable methods for producing a fair price

Chapter 8:  Title Assurance

I. Recording system

a. CL

i. Today all states have recording acts providing for recordation of docs affecting land title

ii. Prior to these acts, CL rule gave legal effect to conveyances in accordance with the time of execution – prior in time prevailed 

iii. Exception in equity – if prior int was equitable and therefore within the jurisd of the equity ct, equity would not enforce it against a subseq purchaser of a legal int who did not know of the prior int and paid valuable consideration

b. Recording acts

i. Recordation is not essential to the validity of deed as btwn grantor and grantee

ii. But if grantee does not record he may lose out against other purchasers from his grantor

c. Mechanics of recording

i. Filing copy

1. Grantee presents deed to the county recorder who stamps the date and time of filing thereon and makes a copy

2. Recorder files this copy in an official “deed book” which contains copies of prior recorded deeds

3. Original copy returns to the grantee

ii. Indexing

1. Recorder indexes the deed by entering a notation in the “index bk” showing in which deed bk it can be found in full 

2. Index is used to find the deed in subseq title searches

a. Grantor and grantee index – separate index volumes are maintained for grantors and grantees, enabling title searcher to locate an instrument by searching under either the grantor’s name or grantee’s name

i. Grantor index – entries are made chronologically, as instruments are filed, under the name of the grantor’s, listed alpha

1. Entry includes 

a. Grantor’s name

b. Name of grantee

c. Then a description of the prop and type of instrument

d. Reference to vol and pg of deed bk where the recorder’s copy of the instrument can be found

ii. Grantee index – will contain same info except it will be entered alpha under name of grantee

b. Tract index – urban areas where land has been plotted and broken down into blks and lots, the recording office may keep a tract index

i. Entries are made under blk and lot number

ii. All instruments are indexed on page that deals only with the lot to which the instruments relate

iii. Title search (O contracts to sell BA to A)

1. Tract index search – searcher looks at the page indexed by blk and lot, describes BA and at a glance can see prior recorded instruments conveying, mortgaging or otherwise dealing with BA

2. Grantor-grantee index search – searcher uses grantee index to discover from whom each previous owner took title, then searcher uses the grantor index to ascertain what transfers each owner made during his tenure on the land

a. Grantee index

i. S looks under O’s name – starting at the present date and going backward to find out who was O’s grantor ( O’s grantor was D

ii. S looks under D’s name to find the deed by which D acquired title

iii. S repeats this process until “chain of tile” of previous owners for a period of years acceptable in the jurisd has been established (usually 60)

b. Grantor index

i. S turns to grantor index to determine whether any of these previous owners conveyed any int in BA before conveying FS to next owner

ii. S looks under each of the owners’ names from the day title came into the owner until the day of recordation of a deed from the owner

c. Death of owner – title can also pass by will or intestate succession

i. S must turn to the recorder’s office or office of the probate court if she cannot find a grantor in the index to deeds

1. Burden is on the subseq purchaser to make sure that he has a deed from all persons who are heirs

a. An heir who does not sign the deed retains his int

d. Types of recording acts

i. Race statues – as btwn successive grantees to the same land, priority is determined solely by who records first – notice is irrelevant

1. Rationale – determining who has actual notice depends on extrinsic evidence, which may be unreliable, so bar use of evidence, race statutes protect whoever wins the race to the recorder’s office

2. Few states have race statutes today b/c deemed inequitable for a person with notice of a prior claim to prevail

ii. Notice statutes – a conveyance of an estate in land shall not be valid against any subseq purchaser for value without notice thereof unless the conveyance is recorded

1. Subseq BFP prevail over a prior grantee who fails to record if subseq BFP has no actual or constructive notice of a prior claim at the time of the conveyance

2. About ½ the states have notice statutes

iii. Race-notice statutes – a conveyance of an estate in land shall not be valid against any subseq purchaser for value without notice thereof whose conveyance is first recorded

1. Protect subseq BFP only if he records before the prior grantee and without notice of the prior claim

2. Race notice statutes exit in about ½ the states

e. Effect of recordation

i. What recordation does

1. Gives grantee protection of the recording system

a. After recordation all person who thereafter take an int in the land have constructive notice of the existence and contents of the recorded instrument and no subseq purchase without notice can arise

ii. What recordation does not do

1. Validate invalid deed – recordation is not necessary for a valid conveyance, a deed is valid btwn grantor and grantee if it is delivered

a. Recordation raises a rebuttable resumption that the instrument has been validly delivered and that it is authentic – but if forged or not delivered recordation will not validate it

2. Does not protect against interests arising by operation of law

a. Recording statutes apply only to conveyances, subseq purchasers take subject to ints arising by operation of law

iii. Failure to record

1. If person does not record and thereby come within the protection of the recording act, the CL rule of “prior in time, prior in effect” is applicable

2. If person does not record, person leaves in her grantor the power to defeat the deed by executing a subseq deed in favor of BFP

3. If person fails to record and loses title to a subseq purchaser, person may sue her grantor and recover under unjust enrichment the amt the grantor received from the subseq purchaser

f. Requirements for recordation

i. Practically any instrument creating or affecting an int in land can be recorded

ii. Acknowledgment – most recording states provide that a deed must be acknowledged by the grantor before a notary public to be recorded

1. Protects against forgery

2. Some states require acknowledged and witnessed

3. Some states require acknowledge or witnessed

iii. To be “recorded” the instrument must be entered in the recorder’s books in a manner complying with the applicable statute or judicial decisions

1. Failure to index – if clerk in recorder’s office fails to index the instrument properly – courts are spilt

a. One view protects grantee – did all he could reasonably be expected to do

b. Another view protects subseq purchaser – no constructive notice

2. Index under misspelled name

a. Older cases – idem sonans – had to look under names with same pronunciation but spelled differently

b. Modern – instrument does not give constructive notice unless it identifies the party by correct name

c. Diminutives – some states say instruments identifying a party by diminutive is sufficient constructive notice (Bob for Robert, etc.)

g. Who is protected by recording acts

i. In general

1. Under notice, race-notice statues

a. Only BFP

i. Purchaser

ii. Who takes without notice (actual, constructive or inquiry notice) of prior instrument

iii. Gives a valuable consideration

2. Race statues –only subsequent purchasers for a valuable consideration who win the race to record are protected

ii. Purchasers 

1. All recording acts protect purchasers of int in property

a. Mortgagees treated as purchasers in judicial decisions

b. Shelter rule – a person who takes form a BFP will prevail over any int over which BFP would have prevailed (true even with notice of prior unrecorded int)

2. Donees – generally do not get protection

a. If recording statute is broadly worded to include “any class of persons with any kind of rights” then donees are entitled to protection

3. Creditors – varies 

a. Creditors not protected – some acts do not mention creditors nor extend protection to “all persons,” and under such acts, a creditor can claim protection, if at all when he purchases the debtor-owner’s int at a judicial sale following an action to enforce the debt

b. Act extends to “creditors” or “all person” – if act so provides, protected

i. Some courts held still not protected b/c creditors do not ordinarily rely on the record when extending credit

iii. Without notice – no actual, constructive or inquiry notice of prior claim at the time he paid consideration and received his int in the land

1. Actual notice – actually knows of prior instrument

a. Proof of actual notice depends on extrinsic evidence

2. Constructive notice – if an instrument is properly recorded, any subseq purchaser has record notice and is therefore not BFP

a. Notice that the law imputes to purchaser whether he actually knows or not

3. Inquiry notice – under certain circumstances, a purchaser is required by law to make reasonable inquiries, he is charged with notice of whatever the inquiry would reveal, even though he made no inquiry

a. Quitclaim deed – may give rise to inquiry notice

b. Pssn of one other than grantor – split

i. Majority – subseq purchaser is charged with knowledge of whatever an inspection of property would have disclosed

ii. Minority – require inquiry notice only if subseq purchaser actually knows one other than grantor is in pssn

c. Inquiry from neighborhood

d. Inquiry form unrecorded instrument – if a recorded instrument refers expressly to an unrecorded instrument, most states say purchaser has an obligation to make inquiry into contents of the instrument

iv. Valuable consideration – must be?

1. Nominal, but does not have to be equal to the mkt value of the prop – must be sufficient for court to deem it equitable to deprive the prior purchaser of the land

h. Chain of title problems

i. Chain of title defined – conveyance of the property by her grantor recorded after grantor acquired the property from his predecessor in title and recorded before a deed is recorded conveying title from that grantor to another, also conveyances make by the various predecessors in title during similar periods of ownership

1. Some jurisds require extended chain of title – more extensive record search

ii. Grantor not connected to chain of title – if a deed entered on the record has a grantor unconnected to the chain of title, such a deed is not recorded within the chain and does not give constructive notice

iii. Deeds recorded before grantor obtained title – estoppel by deed

1. If grantee conveys to subseq purchaser still estopped? – split

a. Majority – limited search required, subseq purchaser protected

b. Minority – extended search req’d – subseq purchaser not protected

iv. Deeds recorded late

1. Majority – not req’d to look for deeds recorded late

2. Minority – title searcher must search to the present date under the name of each person who ever owned the property to pick up deeds recorded late

v. Deeds from common grantor of adjacent lots – split

1. Some hold that deeds out to other lots from the common grantor are not in grantee’s chain of title and grantee is not bound by them

2. Some charge grantee with reading all deeds out from a common grantor, not just the deeds in his particular tract

a. Grantee has constructive notice

i. Defects in the recording system

i. Remedies – proposals

1. Title standards

a. Provide that special kinds of defects should not be challenged

b. Determine risks that are reasonable to take

c. Are merely “gentlemen’s agreements” not binding in courts

2. Curative acts – short SOL

a. May provide that an unacknowledged deed that has been on record for 10 year is deemed properly recorded

3. Tract index – does not solve inquiry notice problems

4. Mktable title acts – attempt to lmt record searches to a specified number of years – any claims arising prior to period set are nullified

a. Root of title updated – root of title may change as the years go by

b. Pre-root ints – a pre root int is valid if it is referred to in the root of title or in a post-root instrument

c. Rerecording – pre-root ints can be preserved by rerecording within the period

d. Exceptions – mktable title acts usually contain exceptions for pre-root ints

i. May include public easements, observable easement or utility easement

ii. Exceptions impair usefulness of mktable title act b/c searcher must go beyond root of title to ascertain the existence of these ints

e. Pssn – rights of pss’r are not barred 

i. Purchaser should make a physical inspection of the land

f. Constitutionality – have been held const’l on ground that the social usefulness outweighs the impairment of old private rights

i. Operate like a SOL, barring enforcement of a right unless the right is rerecorded within the period of the search

Land Use Controls

Chapter 9:  Judicial Land Use Controls:  The Law of Nuisance

I. NUISANCE

a. Generally – nuisance is an unprivileged interference with a person’s use and enjoyment of her land

i. CL maxim – one must use her property so as not to injury that of another

ii. Private nuisance – when it involved interference with the private use and enjoyment of one or all a number of nearby properties

iii. Public nuisance – when it interferes with a right common to the general public

b. Private nuisance

i. Dfn – conduct that causes a subst’l interference with the priv use of land and is either intent’l and unreasonable or unintent’l but negligent, reckless or resulting from an abnormally dangerous activity (for which there is SL)

1. Person can’t sue for private nuisance unless she has a property int that is affected or alleges bodily harm as the result of the activities complained of

2. Intent’l nuisance

a. Primary factor in determining an intent’l nuisance is the unreasonableness of the interference with the neighbor’s use and enjoyment

i. Gravity of the harm must outweigh the utility of the actor’s conduct 

1. Even if the utility of the conduct outweighs the gravity of the harm, an activity can still be a nuisance if the harm is serious and the D can afford to pay those damaged

ii. Considerations for determining gravity of harm

1. Extent of the harm

2. Character of the harm

3. Social value of the use or enjoyment invaded

4. Suitability of the use invaded to the locality

5. Burden on the person harmed of avoiding the harm

iii. Considerations for determining utility of conduct

1. Social value of the primary purpose of the conduct

2. Suitability of the conduct to the character of the locality

3. Impracticability of preventing or avoiding the invasion

iv. Fault – the fault of the D is not controlling but the failure of the D to use due care in avoiding the harm may be a ground for imposing liability 

1. Courts have imposed liability on D even though she has taken all reasonable precautions and is no way at fault

a. May be an econ justification – total value to society will be increased

v. Nuisance per se v. nuisance in fact

1. Per se – an activity that is a nuisance no matter how reasonable D’s conduct

a. Limited to unduly hazardous activities, unlawful activities or highly objectionable uses in a particular district

2. In fact – activity that is unreasonable under the particular facts

3. Distinction conflicts with basic concept that a nuisance is determined by whether the activity causes an unreasonable interference with the use of another’s land

3. Unintentional act – may give rise to a nuisance when the risk of harm makes the conduct unreasonable

a. When the act is unintent’l, unreasonableness does not involve weighing the utility of the conduct against the harm caused, but refers to the actor’s conduct (whether negligent or reckless) as well as the gravity of the harm

i. Utility of the conduct is rarely a defense

b. Ns of this type are uncommon

i. Example – storage of dangerous explosives

ii. Types of unreasonable interference

1. Character of the harm

a. Depreciation of prop value – is not enough by itself to constitute a N

i. It is an important fact in proving that there is subst’l injury to the P

ii. In cases of psychological Ns (cemeteries, funeral homes, etc.) depreciation of neighboring prop values may be the underlying or controlling factor

b. Discomfort

i. Objectionable noise, odors or smoke are frequently the interference complained of

ii. Measured by sensibilities of avg person

iii. Examples

1. Sunlight

a. Older cases held that cutting off neighbor’s sunlight by bldg next to the property line was not a N

b. May change as a result of development of solar collectors which provide cheap energy

i. Has been held that blocking neighbor’s roof solar collector can be enjoined as a nuisance

2. Spite fences – fence erected solely to harm the neighbor, that is of no econ benefit to erecting party can be enjoined as a N

a. No social utility

3. Fear of harm 

a. Reasonableness of the fear is tested by general community beliefs and extrinsic evidence based on experience 

b. Even though people fear a use it may be permitted b/c it has high social value

i. Example – ½ way house not a N

2. Character of the neighborhood

a. Res areas are often given a preferred status and are protected against incompatible uses

b. Zoning ordinance is admissible in court to show community policy with respect to land use in the area

i. But, fact that D’s use of her land is consistent with zoning is not controlling in an action for private N

1. Even though activity is permitted by ordinance, it may be carried out in a way that constitutes an unreasonable interference with the particular adjoining properties

3. Social value of the conflicting use

a. If a party’s conduct has a great social value, a court will be reluctant to enjoin it as a N

b. But if the harm is serious and payment of damages will not shut down the plant, the court may order the payment of damages for N and refuse to enjoin the activity

4. Priority in time – if D’s use was first, P has “come to the N” and has less appealing case b/c she could have avoided the harm

a. Econ analysis supports the coming to the N defense in many cases

iii. Compare – trespass
1. Physical invasion of another’s land can be T or N

a. Trespass – actionable invasion of a pssr’s int in exclusive pssn’ of land
i. P must show

1. P entitled to relief on showing an intent’l, unprivileged physical invasion

2. No showing of subst’l injury is req’d

3. Court does not balance the equities in trespass

ii. Remedy

1. P entitled, as a matter of right, to damages for past conduct

2. Injunction against future T

b. Nuisance – actionable invasion of a pssr’s int in the use and enjoyment of land
i. P must show 

1. Unreasonable conduct

2. Subst’l injury

3. That equities balance in P’s favor (in most jurisds)

ii. Remedy

1. Court may, at its discretion, give damages for past conduct or permanent damages for future conduct or 

2. An injunction

3. Remedies for N are more flexible than for T

2. Air pollution – may be classified as either

a. T – unseen, but measurable particles are entering on P’s land

b. N – interference with P’s enjoyment of clean air

i. Rest – treats air pollution as N even if utility of the conduct outweighs the gravity of the harm – if the harm is serious and D can afford to pay those damaged

iv. Econ analysis

1. Econ problem is to avoid the more economically costly harm, although other factors, particularly fairness, may be important in a judicial determination of the appropriate solution

a. Neither party alone causes problem – look at higher value to society

b. Externalities

i. Externality – cost (or benefit) of any given action that is not taken into consideration by the actor in determining the level of that activity that is optimal from the actor’s pt of view

ii. Generally, resources will be allocated more efficiently if the costs (and benefits) of different actions are internalized

iii. Economically inefficient for a business to impose a cost of doing business on others and not internalize it

2. Coase Theorem – with zero transaction costs and property rights clearly assigned, resources will move to their most efficient use

3. Transaction costs

a. Trans costs include cost of:

i. Info about persons with whom one must deal

ii. Conducting negotiations

iii. Coming to terms with the other party or parties

iv. Enforcing any bargains made

b. More parties involved, higher trans cost

i. Trans cost can also be high btwn few players (even just 2) b/c of strategies behavior

c. Hold out problem – everyone knows they are needed so they will hold out for higher price

i. May be avoided if make clear that will not make a firm offer to buy anything until are sure all sellers will agree to sell below a certain price

1. But cost and time of dealing with many is great

d. Free rider problem – enjoying benefits without paying your fair share

e. Strategic behavior problem – if either side behaves in a “strategic” way in an effort to get as much of the gains from trade as possible, bargaining may be difficult to achieve

4. Initial allocation – entitlement

a. Who should get initial allocation?

i. Highest valued user

1. Mkt says right is going to end up with party who values it most, allocate it there initially and avoid trans costs – without trans costs, total wealth of society is increased

2. Allocate liability (not right) to the cheapest cost avoider, the person who can eliminate the conflict at the least monetary cost – this will reduce total cost to society

ii. First in time prevails – if one of the conflicting uses is established before the other, the first user may have “sunk” costs of investment, which the 2nd user may not now have

1. First user should prevail at least to the extent that the 2nd user should be forced to buy out the first user – this will required the 2nd user to internalize the cost imposed on the first user and to choose among competing location sites, knowing it must bear this cost

a. 2nd user chooses location on basis of cheapest cost – to society’s benefit

2. Avoids “demoralization costs” that may arise if a court enjoins a long established use b/c of incompatibility with some use newly arrived on the scene

iii. Wealth redistribution – fairness argument, equalize wealth

iv. Healthy environment – morally right for society to guarantee a minimally healthy environment

1. Person should not be subject to certain health risks, not matter how economically inefficient such a policy might be

v. Remedies

1. Judicial remedies

a. Injunction – forbidding the activity

b. Damages

i. In effect – forces a sale

c. Enjoin one party and give damages to that party from other party

d. Refuse any remedy

c. Public nuisance

i. Dfn – affects the general public

ii. Examples

1. Gambling

2. Prostitution

3. Nude sunbathing

4. Air pollution

5. Rock festivals

iii. Test – subst’l harm caused by intent’l and unreasonable conduct or by conduct that is negligent or abnormally dangerous

1. Unreasonableness turns primarily on gravity of the harm balanced against the utility of the activity

iv. Enforcement by private persons – a private ind may act against a public nuisance only if she can show that the N is specially injurious to her

1. Person does not have to own any affected land

2. She must show that the damage to her is of a different kind than the damage to the public at large

a. Not enough to show that she suffers the same kind of harm as the general public but to a greater extent

3. In some states a private person can sue as a rep of the general public or in a class action

v. Authorized by statute – if a use is authorized by statute or ordinance it is not a public N and cannot be enjoined

1. However, what would be a public N (in the absence of a statute authorizing it) may be treated as a private N if special injury is shown

a. Zoning ordinances are not defense to a private N suit

II. Right to support

a. Generally

i. Right to support of one’s land is a natr’l right, one of the incidents of ownership

ii. Lateral support – support that land receives form the adjacent land

iii. Subjacent support – support that land receives from the underlying strata

b. Right to lateral support 

i. Landowner is SL if she changes her land us so as to withdraw lateral support form her neighbor and cause her neighbor’s land to slip or fall

1. No defense of acting with utmost care and not negligently

ii. Based on idea that fairness requires that adjacent landowners not disturb the natr’l conditions so as to deprive the natr’l land of lateral support

iii. Once a landowner changes the natr’l conds and erects an artificial support, she and all subsequent owners of the changed prop have a duty to maintain such support

1. Not responsible for acts of God

2. Will be held to a negligence standard
iv. No liability, absent negligence, for subsistence from withdrawal of groundwater

v. Right of lateral support can be waived 

1. Can also be expressly expanded

vi. Ordinarily no right to support structures

c. Subjacent support – whenever mineral estates are severed from the surface, the surface occupant has a right of subjacent support against the mineral owner

i. Differs from lateral

1. Mineral owner must support the land with the bldgs existing on it when the mineral estate is served 

a. SL for subsidence of the land and any existing bldgs

2. Mineral owner is liable for negligently damaging springs and wells, but under the usual rule that an adjacent owner has absolute ownership of the percolating water under her land, the adjacent owner is not labile for interfering with percolating ground water of her neighbors

Chapter 10:  Private Land Use Controls:  The Law of Servitudes

I. EASEMENTS

a. Introduction

i. Dfn – grant of an int in land that entitled a person to use land possessed by another 

ii. Types of easements

1. Affirmative E – the owner of an aff E (positive E) has the right to go onto the land of another (servient land) and do some act on the land

a. Most Es are affirmative

2. Negative E – owner of a neg E can prevent the owner of the servient land from doing some act on the servient land

a. Neg Es are rare

iii. Es appurtenant or in gross

1. E appurtenant – if an E benefits its owner in the use of another tract of land, it is appurtenant to his land

a. Land benefited is the dominant tenement

b. Land burdened is the servient tenement
c. An E appurtenant is attached to the dominant tenement and passes with the tenement to any subseq owner of the tenement

i. Cannot be separated from the dominant tenement and turned into E in gross unless the owners of the D and S tenements make a new agreement permitting that

d. If an instrument is ambiguous, courts generally construe it as creating an E appurtenant rather than in gross

i. Favored b/c 

1. Intent – parties usually have in mind that the E will benefit a tract of land

2. Land value is increased

2. E in gross – if the E does not benefit its owner in the use and enjoyment of his land, but merely gives him the right to use the servient land, the E is in gross

a. Can be assigned if the parties so intend

b. The burden of the E passes with ownership
iv. Interest in land – an E is an int in land

1. Burden passes to subseq owners of the servient land

a. Owner of an E does not have merely K rights against the original owner of the E, but also has rights against all successors to the grantor

v. Compare – profit

1. A profit is the right to take something off another’s land that is part of the land or a product of the land – crops, timber, minerals, wild game, fish, etc.

2. When a profit is granted, an E to go on to the land and remove the s/m is implied

3. Rules applicable to Es generally apply to profits

vi. Compare – license

1. License is permission to go on land belonging to the licensor – plumber, UPS delivery guy, guests at a party

2. Can be oral or written

3. Revocable at the will of the licensor

4. Sometimes confusion btwn license and E in gross – if ambiguous, courts say license

5. Irrevocable licenses

a. License coupled with an int – cannot be revoked

i. License that gives licensee the right to remove a chattel of the licensee, which is on the licensor’s land

ii. Example – O sells a car to A that is located on O’s land – A has an irrevocable license to enter and remove the car

b. Estoppel – a license may become irrevocable under the rules of estoppel

i. If the licensee has constructed subst’l improvements relying on the license, licensor may be estopped form revoking

c. How long irrevocable

i. Rest – for whatever time is req’d to enable the licensee to reap the fruits of his expenditures

ii. Some courts say limited to life of the pertinent structure or improvement

iii. Few courts hold is capable of lasting forever

6. Theatre ticket considered revocable license

7. Assignability – a license is usually presumed to be personal and nonassignable, but if the parties so intend, it can be made transferable

a. Theatre ticket is assignable

b. Creation of an E – Es are created by exp grant reservation, implication, or prescription

i. Creation by exp grant – E over grantor’s land granted to another

1. SOF – creation of E requires a written instrument signed by the grantor

a. Exceptions

i. Fraud

ii. Part performance

iii. Estoppel

iv. E by implication

v. E by prescription

2. If grantor does not sign a written instrument, but gives oral permission to grantee to enter land, it is a license
3. E can be created to endure for a person’s life, pd of yrs, or forever

4. Construction of ambiguous instrument 

a. Some deeds it is difficult to tell whether the grantor intended to grant an E or a FS

b. Limited use, limited purpose, or an identified space without clearly marked boundaries, creates an E

c. Sometimes courts presume grantor conveys largest in the can convey unless expressly limited

ii. Creation by reservation – if the grantor conveys land, reserving an E, the land conveyed is the servient tenement

1. Reservation in favor of grantor

a. At CL an E could not be reserved

i. Led to re-grant theory – a deed from O to A purporting to reserve an E in O was treated as conveying a FS to A who by the same instrument re-granted an E to O, so A was treated as grantor of a reserved E – by accepting the deed A had bound himself to it

b. Exception of an E

i. Today exception and reservation are treated as synonymous

ii. CL

1. Reservation was re-grant of a new E, not previously existing

2. Exception was a provision in a deed that excludes from the grant some pre-existing right

2. Reservation in favor of 3d party

a. CL – an E could not be reserved in favor of a 3d party

i. B/C of theory that grantee re-granted to the grantor the E

ii. Still followed in majority of states

iii. Solution – 2 pieces of paper – O conveys to 3d party, 3d party conveys to grantee reserving an E in himself

iv. This is unlike covenants that can be created to benefit a 3d party

b. Minority view – E may be reserved in favor of 3d party

i. No reason to prohibit this in modern law

ii. If E is invalidated, grantee is unjustly enriched

iii. Rest provides that E may be created in favor of a 3d party

iii. Creation by implication 

1. Generally – created by operation of law, not by written instrument

a. Exception to SOF

b. Can be implied only in very narrowly defined circumstances indicating that the parties intended an E or that an E is a necessity

i. Limited to 2 kinds

1. An intended E based on an apparent use existing at the time the servient tenement is separated from the dominant tenement

2. An easement by necessity
2. E implied from existing use – if, prior to the time a tract of land is divided into 2 lots, a use exists on the “servient part” that is reasonably necessary for the enjoyment of “dominant part” and which the courts find the parties intended to continue after the tract is divided, an E may be implied

a. Implied only over land granted or reserved when tract was divided

i. If an E is implied in favor of grantee, the E is created by implied grant to grantee

ii. If an E is implied in favor of grantor, the E is created by implied reservation

iii. E in gross will not be implied – must benefit dominant tenement

b. Existing use at time of tract division – at the time a tract is divided, a use of one part of the tract must exist from which it can be inferred that an E permitting its continuation was intended

i. Often called a quasi-E – not a legal E b/c O cannot have E in his own land, but is a use of the land that would resemble an E if the tract were divided into 2 lots

ii. Quasi-E requirements
1. Apparent – if grantee could by reasonable inspection of the premises, discover the existence of the use

a. Does not mean visible, non-visible use may be apparent

2. Continuous – activities should be such that there is great probability that the use was known to the parties at the time of the grant, from which an intent can be inferred that the parties wanted it to cont

a. Includes a perm change in the land for a particular use – example, paved roadway

3. Conveyance by paper plat – if, before building a street, a subdivider conveys a lot by reference to an undedicated street or a paper plat, the requirement of a quasi E is waived

a. Rationale – purchaser buys in reliance on the street being opened and pays a price commensurate with a lot with easements

c. Reasonable necessity – E must be necessary for the enjoyment of the claimed dominant tenement

i. Relevant factors in determining reasonable necessity

1. Cost and difficulty of establishing a new road or other alternative use

2. Whether price paid reflects the expected continued use of the servient portion of the original tract

ii. Necessity for reservation of E

1. Older cases – reluctant to imply an E reserved by grantor

a. Thought to be derogation of the deed – gave grantee less than deed called for

2. Modern

a. Some courts still refuse to imply an E by reservation except in cases of strict necessity

b. Many states require a stronger showing of necessity for an implied reservation than for an implied grant

c. Majority – same amount of necessity for implied reservation and implied grant

3. E by necessity – implied if owner of tract of land divides the tract into 2 lots and by this division deprives one lot of access to public road

a. Must be strictly necessary and not just a more convenient access

b. Rationale 

i. Public policy

ii. Intent

c. Necessity must exist when the tract is severed

d. Cannot be implied over land that was never owned by a common grantor of the D and S tenements

e. Implied only over land locking parcel

i. May be implied in situations where an E for something other than road access is claimed, like access to sewage, light or air, but not so far

f. Does not require an existing use at the time a tract is divided into 2 lots

g. Owner of servient parcel has the right to locate the E by necessity provided the location is reasonably convenient

h. Lasts only so long as it is necessary – terminates when the necessity ceases

i. Unlike E implied as quasi-E – that may continue forever even after any element of necessity disappears

iv. Creation by prescription – by an adverse use for a requisite period

1. Elements of prescription

a. Open and notorious use – use must be made without any attempt at concealment

b. Under a claim of right – a claim of prescription easement must be under a claim of right and not with permission of the owner of the land

i. Court may apply objective or subjective test

1. Objective – sufficient that acts of user appear to community to be under a claim of right

2. Subjective – user must in GF believe he has a right to use the servient land

ii. Permissive use changes to adverse

1. Prescriptive rights cannot be acquired where the use is permissive

a. But if person uses land of another with permission and subsequently begins using in a way that reasonably should put owner on notice that the use is claiming a right to use the land, the use becomes adverse

iii. Color of title – not needed for prescription

c. Continuous use – requires a continuous claim of right and periodic acts which, given the nature of the type of E claimed, give notice to owner that an E is being claimed

i. Does not mean constant

ii. Seasonal use is sufficient

iii. Sporadic and occasional trespasses do not give rise to a prescriptive E

iv. It is possible to acquire a prescriptive E in gross

1. Example – hunting club hunts on land of another every hunting season

v. Tacking is allowed in prescription

1. Transfer of the dominant tenement establishes the necessary privity if the grantor intends to transfer with it the use which is ripening into an E

d. Uninterrupted use – if the adverse use is interrupted by the owner of the land being used, the prescriptive period ends

i. Some jurisdictions sign or oral protest is sufficient for interruption

ii. Some owner must effectively interrupt the adverse use

2. Public easements by prescription

a. In most jurisds, public at large can acquire a public E in private land by prescription if members of the public use the land in manner meeting requirements for prescription

i. If public uses land for a roadway, presumption is that the use is adverse

ii. If public uses vacate underdeveloped lot, presumption is that the use is permissive 

1. Deemed not to give notice to owner of a claim of right

iii. Minority view – general public cannot acquire prescriptive rights in private property

1. Rationale – owner’s cause of action runs against individual trespassers not public at large, so SOL only bars owner from suing the individuals who trespassed

iv. Customary rights

1. In FL, Hawaii and Oregon, courts held that if public has used the beach for so long as “memory of many runneth not to the contrary” the public has customary right to use the beaches

2. In NJ – public may use the privately owed dry sand area to the extend needed in the exercise of the public’s right under the public trust doctrine to use the wet sand area and the water

c. Scope of easements

i. General rule – scope of an E depends on intention of the parties

1. Factors court will consider

a. Whether created express or by prescription

b. What changes in use might reasonably be foreseeable by the parties

c. What changes in use are required to achieve purpose of E under modern conditions and preserve the usefulness of the E to the dominant tenement

d. Whether increase in burden is reasonable

ii. How E was created

1. Express E – court will look at language of instrument and surrounding parties intent

a. Easement of way 

i. Permits it to meet needs of dominant tenement as it normally develops – may be used in ways reasonably foreseeable by the parties

ii. Favorite of law b/c surface access is essential to use and productivity of land

iii. Strong public policy that land have access, necessary to make it useful under contemporary conditions

2. Implied E 

a. Existing use – changes that reasonably might have been expected or that are necessary to preserve the utility of the E are permitted

b. E by necessity – extent of necessity determines the scope

3. E by prescription

a. More difficult to increase the burden of an E by prescription than other kind of E

b. Uses that give rise to the E can continue, but there is no basis for assuming the parties intended the E to accommodate future needs

iii. Subdivision of dominant tenement

1. General rule – if dominant estate is subdivided, each subdivided lot has a right to use easements appurtenant to the dominant estate

a. An E is appurtenant to every part of the dominant tenement

b. Limitations – question of judgment

i. Servient estate is not to be burdened to a greater extend than was contemplated at the tie the E was created 

ii. What is necessary to accommodate normal development of the dominant estate

iv. Use for benefit of non-dominant land

1. E granted for benefit of lot #1 cannot be used for benefit of lot #2 even though same person owns #1 and #2

2. Dominant owner cannot increase the scope of the E by using it to benefit a nondominant tenement

v. Changes in location of E – if E has been granted in a specific location, or has been located by mutual agreement, it cannot be changed unilaterally, must have mutual consent

1. Widening – if the width of an E is specified in the grant or if it existed at the time of the grant so that it can be inferred that parties intended it to remain the same, it cannot be widened without consent of servient owner

2. Restatement – servient owner may relocate the E or make reasonable changes in its dimension when necessary to permit normal development of the servient estate

a. Cannot unreasonably interfere with the E holder’s use

vi. Use by servient owner

1. Servient owner has right to use the servient land in ways that do not unreasonably interfere with the E

vii. Division of Es in gross

1. Nonexclusive E – E enjoyed by E holder and servient owner

a. Absent authority in the grant, E holder cannot divide the right among others who use it independently

i. Would be excess competition with the servient owner for use or sale of the rights

2. Exclusive E – holder has exclusive rights to enjoy it

a. E holder can divide it and transfer it to others who can use it independently, unless original grant prohibits

i. One stock rule – consent of all is req’d

1. To prevent overuse

2. Rest rejects one stock rule as a way of controlling overuse

a. Provides for “reasonable” test to govern how much the competing owners can use the E

d. Transfer of Es

i. E appurtenant 

1. When dominant tenement is transferred, any Es appurtenant are transferred with it (including AP)

2. Burden of E appurtenant passes with servient land when transferred

3. E appurtenant is thought of as “attached” to the dominant land

4. Can detach by mutual consent

ii. E in gross

1. CL – not assignable

2. Modern general rule

a. Benefit of a commercial E in gross is assignable

i. No problem of locating multi-unknown parties

ii. Public policy demands transfer with mergers, etc

b. Noncommercial E in gross is assignable if the parties so intend

3. Restatement

a. Rest First – only commercial Es in gross are assignable

b. Rest Third (Rest of Servitudes) – all Es in gross transferable unless contrary to intent of the parties
iii. Profits in gross – always been assignable

e. Termination of Es

i. By unity of title – if title to E and title to servient tenement come into hands of one person, E is extinguished

1. Once E is extinguished, it is not revived by subseq separation of the tenements into 2 ownerships

2. E is by dfn, right in land of another

ii. By act of dominant owner

1. Release

a. Must be in writing b/c of SOF

b. If owner of E releases and the servient owner expends money in reliance on the oral release, the E owner is estopped to plead SOF

2. Non use

a. Mere non use does not extinguish the E

i. Not extinguished no matter how long the non use continues

3. Abandonment – if owner acts in such a way as to indicate an unequivocal intent to abandon the E, the E is abandoned

a. Example – oral release or nonuse coupled with failure to maintain

4. Alteration of dominant tenement – if an E is granted for a particular purpose and an alteration of the dominant tenement makes it impossible to achieve the purpose any longer, the E may be extinguished

5. Easement by necessity – ends when necessity ends

iii. By acts of servient owner

1. Destruction of servient tenement

a. An E in a structure is terminated if the bldg is destroyed without fault of the owner of the servient tenement

b. If bldg is destroyed by an intent’l act of the servient tenement, liable to owner of E in damages

i. Minority view – E can be destroyed by intent’l destruction of the bldg by servient owner

2. Interfering with prescription – if servient owner interferes with an E in an adverse manner, the servient owner can extinguish the E by prescription

iv. By change of conditions –not applicable to Es

f. Negative Es – give E holder the right to prevent the servient owner using her land in some way

i. Types limited – list not closed

1. E for light

2. E for air

3. E for subjacent or later support

4. E for flow of artificial stream

5. New types limited – solar and scenic 

ii. Cannot arise by prescription – b/c prescription bars a cause of action and where the owner has no cause of action, prescription does not apply

II. REAL COVENANTS

a. Intro

i. Dfn – promise to do or not do a certain thing
ii. Controlling law

1. If promisee sues promisor for breach, law of K is applicable

2. If person who buys promisee’s or promisor’s land is suing/being sued – property law controls

iii. Remedies for breach

1. Damages – in law, legal relief

2. Injunction – in equity, equitable relief

iv. A real covenant is a covenant that runs with the land at law

1. Enforceable at law by a successor owner of promisee’s land

2. Enforceable against a successor to promisor’s land

3. Gives rise to personal liability only 

a. Enforceable only by award of damages

4. Equitable servitude distinguished – equitable servitude is a cov enforceable in equity by or against successors to the land of the original parties to the K

a. Different rules may be applicable

5. Cond distinguished – land use may be controlled by a cond as well as by a cov

a. Cond provides for forfeiture upon breach of the cond, whereas a cov is enforceable only with award (real cov) of damages or an injunction (equitable servitude)

b. Cond is imposed when grantor conveys a FS determinable or a FS subject to cond subsequent

b. Creation

i. Writing required

1. Real cov will not be implied

2. Real cov cannot arise by prescription

ii. Grantee bound without signed – most deeds signed only by grantor

1. By accepting deed grantee is bound by any cov in deed to be performed by grantee

c. Enforcement by or against assignees

i. Requirements for burden of cov to run at law
1. Intent to run

a. Usually found in language of deed or K

i. If it is unclear, courts will look at the purpose of the cov and all the circumstances to ascertain the parties’ probable intent

2. Privity of estate

a. Horizontal privity – relationship btwn contracting parties

i. 2 ways depending on jurisd

1. Mutual interest – both have an int in the property (apart from the cov)

2. Successive relationship – where promise is contained in a conveyance

a. Majority view

b. Vertical privity – int transferred to assignee – party suing or being sued succeeded to the estate of the original promisee or promisor

i. Same duration as owned by original promisor

3. Touch and concern

4. Subseq purchaser of promisor’s land must have notice of cov – this is a requirement that will arise b/c of recording statutes but not on its own

a. BFP is not bound

ii. Requirements for benefit to run at law

1. Intent to run

a. Usually found in language of deed or K

i. If it is unclear, courts will look at the purpose of the covenant and all the circumstances to ascertain the parties’ probable intent

2. Privity of estate

a. Horizontal privity – NOT NEEDED

i. Rationale – benefit does not adversely affect mktability

b. Vertical privity – will run to assigns of any int (not just same duration)

3. Touch and concern

d. Liability of original promisor ceases after assignment

i. Cov is promise to do or not do something on the burdened land, original promisor has no control over the land after assignment so it would be unfair to hold him liable

III. EQUITABLE SERVITUDES

a. Intro

i. Dfn – a cov, whether or not running with the land at law, that equity will enforce against assignees of the burdened land who have notice of the cov

ii. Inequitable that cov should be unenforceable against a subseq purchaser where the purchaser acquired the land with knowledge of the restriction

1. Cov probably factored into the price (Tulk v. Moxhay)

iii. Compared to a real cov

1. Remedy – damages v. injunction

a. Injunction preferred – can set own damages by selling it later

2. Creation – in many states equitable servitudes will be implied

3. Privity of estate

a. Horizontal privity not required in equity 

b. Vertical privity not needed for burden to run

i. In some states need vertical privity for benefit to run

4. Are alike in that both must touch and concern land and subseq purchaser must have notice

5. Rest of servitudes – abolishes differences – apply rules of equitable servitudes to real covs

b. Creation

i. Most states hold that writing is necessary (int in land – SOF)

1. Exception – negative equitable servitude will be implied from general plan for development of a residential subdivision

a. Rationale – equitable estoppel

i. Where a purchaser, buying a lot restricted to res use, relies on the promise of the subdivider to restrict the other lots and makes a subst’l investment, subdivider and any assignee are estopped to plead SOF

b. General plan must exist at time developer sells the first burdened lot within the general plan

c. Evidence of general plan

i. Recorded plat

ii. Oral representations

iii. Advertising

iv. General plan inserted in other deeds

d. Even if jurisd does not imply restrictions from general plan, may use general plan to determine who can enforce restrictions

c. Enforcement by or against assignees

i. Intent – court ascertains intent from the purpose of the cov and the surrounding circumstances

ii. Privity of estate – only relevant when person trying to enforce the benefit does not own land that was once owned by the original promisee

1. Some jurisdictions require vertical privity for the benefit to run – a conveyance of any duration

2. In a few states person seeking to enforce the cov must trace his title to the original promisee

3. 3d party beneficiary theory – 3d party beneficiary can enforce

a. Followed in majority of states to enforce cov in law or in equity if the contracting party so intended

iii. Touch and concern – benefit tied to the land

1. Function of the requirement – to permit courts to stop covenants form running when the utility of the cov is outweighed by the overly restraining burden on property – balance

2. Examples

a. Affects physical use

b. Enhancement of commercial value

c. Covenants to pay money

iv. Notice

1. Actual OR

2. Constructive OR

3. Inquiry

d. Construction of covs – a cov will be construed so as to carry out the intention of the parties in light of the purpose of the cov

i. Types of construction problems
1. Single family dwellings

a. Group homes – tradt’l family housekeeping structure and atmosphere

b. Commercial use within the home – case by case

i. Consider increased traffic or change in character of neighborhood

2. Architectural controls – must act reasonably and in GF

3. Racial restrictions not enforceable 

a. Deprives person of equal protection of the laws

e. Termination of covs and servitudes

i. Title to benefited and burdened land in merger – same hands – terminated

ii. Equitable defense to enforcement

1. Estoppel – if a benefited party acts in such a way as to lead a reasonable person to believe the cov was abandoned, and the burdened party acts in reliance thereon, benefited party may be estopped to enforce the cov

2. Relative hardship 

a. Generally if hardship to D is great and benefit to P is small – deny injunction

b. But if right of benefit is clear, disproportionate harm usually not persuasive

3. Change of conditions of neighborhood

a. Impossible to secure in subst’l degree the benefits of the restrictive covs – if so equity will refuse the cov

IV. Common interest communities

a. Condos

i. Essential features

1. Unit ownership – each unit owned separately in FS

2. Common areas – owned by all as TIC

3. Financing – separate

ii. Creation of conds

1. Owner’s assn

a. Elected board of directors runs the assn

2. Rules of conduct

a. Restrictions in originating documents

i. Very strong presumption of validity

1. Strike only if arbitrary or volatile of public policy or a const’l right

2. Reasoning

a. Buyers voluntarily agree to be governed by these terms

b. Buyer entitled to rely on enforceability of restrictions in an originating document

b. Restrictions subsequently adopted

i. Must be reasonable

ii. Court may give less deferential review 

1. Reliance int not so strong

iii. Courts may balance important of new rule’s objective with importance of the individual interest infringed upon

iii. Restrictions on transfer

1. Usually need assn’s consent

2. Restraint valid if it is reasonable means of accomplishing valid objections

b. Cooperatives – residents are tenants and owners

i. Tenants b/c they have leases

ii. Owners b/c they have a stock interest

Chapter 11:  Legislative Land Use Controls:  The Law of Zoning

I. ZONING

a. Purpose

i. Preventing harm – declaring in advance what uses are harmful and prohibited

ii. Achieve public benefits

iii. Maximize property values

iv. Dark side – has been used to exclude low income groups who cannot afford the housing permitted in the city

b. Separation of uses (Euclidean zoning)

i. Highest use – housing 

1. Least harmful to others

2. Within – single family ( apts

ii. Commercial and industrial zones

1. Usually subdivided form light to heavy industry and commerce

iii. Principle of cumulative uses – higher, but not lower uses are permitted in any district

c. Density controls – indirectly control the number of people using an area of land

i. May include height limitations, setback requirements and minimum lot and house sizes

d. Source of zoning power

i. State leg is the sovereign power

1. City or county has no authority to zone unless given such power by state leg

2. Act giving power to zone is enabling act

a. All ordinances must be authorized by and conform to state’s enabling act

3. Leg cannot delegate discretionary power to an administrative body unless it lays down standards to govern the exercise of power

a. Delegation without standards is improper

e. Const’l limitations

i. State enabling acts enacted under authority of police power – leg power a state has to regulate human affairs so as to effect the purposes of govt

ii. Zoning laws have presumption of validity, but must not violate the Constitution

1. Const’l requirements must be met with respect to each individual lot

a. Ordinance may be valid in general, but be invalid as applied to a particular lot

iii. Unconst’l argument usually based on

1. DP Clause – “no state shall…deprive any person of life, liberty, or property without DP of law…”

a. Procedural \DP – enacted without notice to him and without his having had an opportunity to be heard

i. Legislative actions – direct notice not needed

ii. Administrative actions – direct notice needed

b. Substantive DP – fundamental rights and liberties

i. Test – does the ordinance bear a rational relationship to a permissible state objective?

1. The ordinance must be a rational way of achieving the objective, not necessarily the best way

ii. If zoning ordinance infringes on a fundamental right, standard is strict scrutiny – burden on state to justify legislation by showing it has a compelling state int in the legislation’s objective

2. Equal Protection Clause – “no state shall…deny to any person within its jurisd the equal protection of the laws”

a. Requires that landowners who are similarly situated be similarly treated, except where treating them differently can be justified

b. Question – whether the govt can take away the right from these persons and not from others

c. P must prove a discriminatory purpose or intent
i. Discriminatory effect is not enough

d. Standards 

i. Rational relationship – standard for most zoning regulations

1. Legislation only has to bear a rational relation to a permissible state objective

ii. Strict scrutiny standard – if zoning ordinance operates by reference to a suspect classification the burden is on the state to justify the legislation by showing it has a compelling state int in the legislation’s objective

3. Taking clause

f. Nonconforming uses

i. Nonconforming use – use in existence when the zoning ordinance is passed that is not permitted in the district under the new zoning ordinance

ii. Allowed to remain

1. But may be limited or terminated under certain conditions
a. May prohibit expanding a nonconforming use

b. May stipulate can’t be rebuilt if destroyed

c. May prohibit change to another nonconforming use

d. Amortization – may provide that nonconforming use must terminate after a specified time

i. Valid – majority view

1. Reasonable exercise of police power

2. Must be reasonable as applied to each nonconforming use terminated

ii. Unconst’l – minority view 

1. Taking without just compensation

iii. Vested rights – if person has acquired vested rights, zoning cannot be changed so as to deny the person a right to proceed

1. Generally arises when person spends a subst’l sum in reliance on a bldg permit

g. Administration of zoning ordinance

i. Comprehensive plan – local zoning ordinances must be made in accordance with a comprehensive plan (Standard Zoning Enabling Act)

1. Separate, comprehensive plan not necessarily required

ii. Amendments of zoning ordinance

1. Spot zoning – rezoning one spot in violation of the plan

a. Unlawful

b. Could be in accordance with plan in some contexts

2. Amendments generally presumed valid

a. Burden on person objecting to prove it is not in accordance with comprehensive plan

iii. Variances – board of adjustment grants relief by way of variance where the restrictions contained in the ordinance cause the owner “practical difficulty” or “unnecessary hardship”

1. Standards for variance – practical difficulty or unnecessary hardship

a. Must be strong evidence b/c variance is departure from the uniform plan

b. Hardship must be due to unique circumstances
c. Hardship must not be self created

d. Variance must not result in subst’l detriment to the public health, safety, or welfare

e. Variance must not be subst’l departure from the comprehensive plan

2. Runs with land

a. Cannot be granted to expire when O transfers or dies

b. Zoning relates to property without regard to its O

3. Conditions attached

a. Must be reasonable

b. Must relate to the proposed use of the property

c. Must be aimed at minimizing adverse impact on surrounding area

iv. Exception – allowable where certain conditions specified in the ordinance are met

1. Standards must be sufficiently clear to prevent gross arbitrariness

2. Delegation of power without standards is improper

v. Discretionary zoning

1. K zoning (condt’l zoning) – where city agrees to zone or rezone a particular tract of land on cond that the O execute a K or cov restricting use of the tract in specified ways

2. Density zoning – provides developers with an option to use spaces in various ways, provided a specified overall density of population is maintained

3. Floating zones – zone provided in the ordinance to which no land is assigned on the zoning map until a landowner makes such a request and is granted that zoning classification

4. Planned Unit Development (PUD) – allows developer to mix uses

a. Test – whether rezoning is in accordance with comprehensive plan

b. Criticism 

i. Violates enabling act 

ii. No predictability

II. Subdivision control and maps

a. Subdivision requirements

i. Different from zoning ordinances

1. Ordinances regulate land use

2. Subdivision regulations lay down conditions for approval of a subdivision plan

ii. Subdivision regulations may lawfully give the planning authority considerable discretion in determining whether the layout of proposed subdivision satisfies the needs of public health and safety

iii. On-site beneficial improvements

1. Subdivider generally required to put in paved streets, curbs, gutters, streetlights, water mains, sewers, etc.

2. Regulations that benefit the subdivision buyers are valid if reasonable

iv. Off-site improvements – upheld if need for such facilities is attributable to developer’s activity

1. Examples – park, school site

Chapter 12:  Eminent Domain and the Problem of Regulatory Taking

I. Public use – power of ED limited to taking property for public use

a. Older view – public must have right to use

b. Modern view – must benefit the public
c. Where the exercise of ED power is rationally related to a conceivable public purpose, legislature may take the property

II. Taking

a. Taking title – formal exercise of ED, bringing condemnation proceeding and taking title – is a taking

b. Taking pssn – govt takes permanent pssn of property without taking title – is a taking

i. Functionally equivalent to depriving owner of title

ii. Takes right to exclude

iii. Any permanent physical invasion is a taking (per se rule – Loretto)
iv. Authorizing 3d parties to take pssn is a taking

c. Regulatory takings

i. Govt can regulate under police power – not a taking

1. If imposes onerous burden on land – may become a taking

a. Harm test

i. When regulation has purpose or effect of protecting the public from harm (or prohibiting a nuisance) it is an exercise of police power and noncompensable (per se rule – Hadacheck)

ii. When regulation has the purpose of extracting a public benefit, it is an exercise of ED and O must be compensated

b. Test of severe econ loss – if diminution in econ value goes too far – it is a taking

i. Separate

ii. Whole – Brandeis

c. Reciprocity test – regulations that involve reciprocal advantage and disadvantage are not takings

d. Destruction of all econ value – taking (per se rule – Lucas)
i. Exceptions

1. If is to prevent CL nuisance

2. Emergency

e. Exactions – must be logically related to the specific public need or burden that the O’s bldg creates or to which it contributes

i. Also must show that permit conditions bear reasonable relationship – rough proportionality to the negative impact of the development on the public

ii. Nexus test – there must be some connection btwn condition imposed and reason city could deny the permit (Nolan)

1. Degree of nexus – rough proportionality (Dolan)

III. Just compensation

a. Mkt value

i. Doesn’t equal value to owner

b. Partial taking – if only part of the property is taken, O is entitled to recover for the resulting damages to the part not taken

i. Measurements

1. Before and after – difference btwn value before taking and value of remainder left after taking

2. Value (+) damage – value of part taken and any net damages to remainder after offsetting benefits

