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SCHEDULE OF TOPICS:

   I.  POSSESSION AND OWNERSHIP

  II.  FREEHOLD ESTATES

 III.  CONCURRENT OWNERSHIP

 IV.  LANDLORD-TENANT RELATIONSHIPS

  V.  SERVITUDES

 VI.  PUBLIC LAND USE CONTROLS

Possession and Ownership

I. Discovery and Occupancy

A. i.e.  Johnson and Graham 's  Lessee V. McIntosh 

Johnson and Graham’s predecessors acquired land in the Ohio valley (IL and IN) from the Illinois and Piankeshaw Indians, but did not occupy the land b/c of the Revolutionary War, and the French and Indian War.  McIntosh receives a gov’t. grant to the same property to reward war veterans and occupies the land.  Johnson and Graham brought action in ejectment to recover possession of their property b/c they were "first in time.".

H:
US Supreme Ct quiets McIntosh b/c the Indians did not possess the lands (even by own rationalization) or have title of the property to give to Johnson and Graham.  The European Countries acquired title to lands in America when the Europeans discovered the land even though the Indians were already in possession.  The Indians, nomadic people, did not productively use the land.  After the Revolutionary War, the US govt acquired title to all property that Great Britain was entitle to from their discoveries.  The title US govt gave McIntosh was the better title.  (Point: 1st in time is 1st in right ONLY IF in possession of land).

II. Capture

A. Once a person has gained possession of a wild animal, he has rights to the animals superior to all others.  The elements of possession of wild animal are:

1.
Physical control or Corporeal possession

-deprive animal of liberty or life

2.
Manifest Intent 

-stake claim to property and give notice of this intent

B. Wild animals must be captured to be owned

1. Chasing a wild animal is not enough to own or create an interest in an animal.

a. i.e.  Pierson v. Post 

Post was chasing a fox during a fox hunt on public property, but before he could capture the fox, Pierson found the tired fox, killed it, and took it.  Post filed suit for taking his property.

H: Pursuit alone does not give hunters a sufficient property interest in wild animals to sustain a cause of action against another for killing and removing an animal.

Notes:

· Dissent: If not possession, Post did have enough interest in the animal to have a cause of action against Pierson.  Rules of sportsmanship (but this limits interests to one segment of society) apply.  Reasonable prospect/investment should be awarded.

· Tompkins of Majority opinion replies: “reasonable prospect” results in flood of litigation.  Reward investment of Pierson, after all, his efforts/investment proved greater b/c he actually got the fox…gives certainty and truly promotes investment.

· Marking possession is important b/c it puts people on notice. 

· Post’s lawyer could have said Pierson interfered with Post’s lawful act…that Pierson’s actions are socially undesirable.

· Property owners have “constructive possession” of all wild animals on their land so as to discourage trespassing.  Social interest to prevent trespassing.

· Hypo: 2 trespassers, T1 and T2.  T1 trespasses first.  With relativity of title, T1 does not have to prove that he has the best title over the animal, only a better title to state a cause of action and prevail.  Relativity of title concerns the relationships, not the thing itself.  CTS protect “mere prior possession”.

· Hypo: Deer found mortally wounded and then taken.  Goes to mortal wounder for social interests:

1. avoids fights (clear rule)

2. promotes investment and recovery for fruits of labor

3. fair b/c of mortal wound

4. expectations of sportsman-like behavior

· Hypo: Ahab had mortally wounded the whale, but it escaped.  His harpoon with his name on it is in the whale.

Has the mortal wound dicta, and a sort of continued pursuit b/c the harpoon is still in the whale.

2. 
Mortally wounding or trapping the animal usually is treated as capture through   corporeal possession. (DICTA).

C. Capture of Natural Gas

1. i.e. Texas American Energy Corp v. Citizen Fidelity Bank & Trust 

The capture of natural gas & reinjection into ground storage remains in possession  and is personal property (not a real estate interest) of Gas Co. 

· Hammonds – gave analogy of gas being like a wild animal, so not in possession of anyone.  

· THIS CASE: well-confined, under the control of the company.  

· Animal analogy no good b/c an animal had a will and gas is inanimate (flows, but is confined here).  There is integrity to the confinement.

III. Finders

A. General Rule - A possessor prevails against all but the true owner, and a prior possessor prevails against a subsequent possessor.

1. Relativity of Title - No one is the absolute owner of property.  When compared to each other, the titles to property vary according to strength.

2.
i.e.  Armory v. Delamirie 

P, a chimney sweep's son found a jewel and took it to the goldsmith.  The goldsmith offered P money for it but P refused and wanted the jewel back.  The goldsmith's apprentice gave P the socket but not the jewel.  P seeks trover (value recovery) against D.

H: P's right to the property is better than all but the true owner.  P's right as finder to the jewel is better than the goldsmith's (Bailment) and can recover.  Finder has a right to the item except to true owner or prior rightful possessor.  If D does not give jewel back, he must supply a jewel of the “finest water” that would fit the socket.

Notes:

· Strict liability for D (respondeat superior).  

· Trover (value recovery); Replevin (actual thing recovery)

· Protect finders and prior possessors:

· to promote people not stowing away found items b/c then they would  

 
never return to the market.

· our culture worships luck.

· to police, then to finder: encourages return of lost items to true owners or prior possessors.

· Even unlawful possessors are protected.  Ex. lawfully belonged to Hitler, but goes to thief…so, not just to facilitate return to true owner.

· Subrogation: T.O. sues goldsmith for value of jewel that sweeper sold him.  Goldsmith turns around and sues sweeper to recover the value paid to T.O.  The G v. S action is hard to identify as tort, breach of K, etc., so it is an implied assignment of cause of action = SUBROGATION.

B. Elements of Possession

1.
Physical control of goods

2.
Intent to assume dominion over the property

C. Finder vs. Owner of Premises

1.
If the finder is a trespasser, the owner of the premises where found takes possession.

2.
If the finder is on premises w/ consent, the finder takes possession.

3.
If the object is found embedded in the soil, owner of the premises takes possession.

4.
If the object is found in a private home, owner of the premises takes possession.

a. Exception: the owner has to take possession of the premises.

i.e.  Hanna v. Peel 

A soldier finds a brooch in a house commandeered by the military during the war.  The owner of the premises never actually took possession of the house.

H: Soldier was rewarded for honesty w/ possession of the brooch b/c the owner never actually took possession of the house.  Owner would have had constructive possession if he had actually occupied the house.  More relevant though is the fact that the owner of the house forfeits his possession of the brooch by selling it.
Notes:

· Distinguish and reject prior precedent:

1. Armory – Dealing with a claim stronger than that of the goldsmith…locus owner’s claim.

2. Bridges – CT said that store owner had no right to $ found in his store.  The $ went to the finder.  Why?  B/C had no knowledge or responsibility for the notes until they were found.  Private shop: goes to owner despite lack of prior knowledge.  Public shop: goes to finder if owner had no prior knowledge.  Does not apply to Hanna b/c not a case of a public shop, but a home.  Difficult to facilitate return to true owner in a private home. 

3. South Staffordshire – Locus owner wins b/c employee found the item and must turn it over to employer.  Distinguished b/c no employee/employer in Hanna.

· Today, this case would be decided along public policy lines:

1. Facilitating return to true owner – for house owner.

2. Reward finder for luck/honesty – for the soldier.

3. Law should conform to people’s expectations – both.

4. Avoid fights – both.

5. Return of lost items to market place – 50/50 split.

5.
If the object is found in a public place:



*If object is lost (accidentally lost), the finder takes possession.

*If object is mislaid (intentionally placed somewhere and forgotten), the owner of the premises takes possession.

6.
If the object is abandoned, the finder takes possession.

Definitions:

lost: true owner has been unintentionally dispossessed of the property...Rule in Armory
applies.

mislaid: intentionally put in a place, to be retrieved at a certain date, but which is 

subsequently forgotten...finder has no property right, only the owner of the premise on

which it was found.

abandoned: owner relinquishes all rights so that they may be appropriated by another...

finder has unqualified rights to the property.

treasure trove: money, coins, gold, or silver hidden either under or above the ground for

a length of time so that it is ot reasonably possible to determine the true owner.

Rules in NY:

252:
Found property to be deposited with police (if $20 or more, must return to owner or police w/in 10 days)

Misdemeanor for not complying (no more than $100 fine or/and no more than 6 mo. jail).  (But if owner not found, still goes to finder---needs to be amended).

Why?

SOCIAL INTEREST...incentive to finders to take steps to find the rightful owner...valued by society.

If turned in to premise owner, not a misdemeanor, as long as he has no reason to believe that the premise

owner won't comply.

254:
If not claimed by specified period of time, finder will get the property upon payment of all expenses 

incurred in connection therewith.

256:

Exceptions:

1. If finder is on a premise committing a crime, premise owner is the finder if he submits a written request

to the police before they recover the item.

2. If finder is an officer or employee of the state or public corporation, and item is found while

 on duty, the state is the finder.

3. Safe Deposit Box:  If found and turned in to police, police return it to safe deposit co. as a bailee.  If 

not recovered in 15 yrs, co. must pay the money or value to the comptroller as unclaimed property.

IV. Bailments

A. The rightful possession of goods by one who is not their owner.  The bailee (the person holding the goods), by virtue of possession, owes a duty of care to the bailor (the owner).  A relationship in commerce where one releases possession of chattel w/ the understanding (Express or Implied) of return to his or her possession at some time.  Bailee must: (1) take possession and (2) intend to possess.

B. Requirements of Bailment.  Bailee must have:

1.
Physical control of the property

2.
Intent to possess the property

C. Expressed or Implied Bailments

1.
Express - Bailor and bailee have discussed the terms of the bailment

2.
Implied - Partiest did not discuss bailment or not intend the bailment (finder/owner) (borrowing/lending).

D. Types of Bailment:

1.
Sole benefit of the bailee (borrowing a car)

a.   Bailee liable for any slight negligence

b. Bailee is required to use extraordinary care

c. Strict liability may apply

2.
Mutual benefit

a. Bailee liable for any ordinary negligence (dry cleaning)

3.
Sole benefit of the bailor

a. Bailee only liable for gross negligence (storing stuff w/ a friend)

Hypo: Student leaves backpack in Weinberger’s office.  

Not sole benefit b/c human nature often turns it into a mutual benefit…AMW wants to create a friendly environment.  So, if AMW is held for ordinary negligence, he would argue: other alternatives and needs value of items in backpack to know to take careful care.

RULE: Risk is on the bailee that the article is worth more than he estimates.  If bailee fails to ask, it is his “funeral”.

If hidden value, AMW argues that not knowing the actual value, he did not take possession w/ the intent to control that item. 

E. Duty to Redeliver - Bailee strictly liable to redeliver the property to the bailor.

V. Adverse Possession

A. Adverse Possession is based on the Statute of Limitations, which limits the amount of time a party has to bring suit against one who has wrongfully entered the property.

1. Statutory and common law.

2. Mere possessor has right to exclude even the true owner (Armory – everyone but the true owner).

3. Shield: AP as a defense for action of trespassing.

4. Sword: AP claim to quiet title.

5. 2 Theories of AP:

1. Earning

2. Sleeping: AP obligated to pay taxes, true owner must walk the boundaries, warn trespasser to get off (careful: letter = open and notorious).

6. True owner can: 1. File trespassing suit, 2. Give permission (must be agreed to).  T.O. selling or dying does not stop the clock.  This is fair to X as new owner or heir b/c should have has notice of AP.

7. If T.O., ON THE DAY AP ENTERS, is under age, mentally incompetent, imprisoned, or in the military, most states will expand the statute of limitations until he is out of this state.

8. The parcel of land must be a “seemless unitary” parcel of land.

9. No AP against gov’t lands.

10. Hypo: A enter in 1978 and TO leaves in his will in 1980 “to widow for life, then to SLU”.  Who owns it in 1998?

A took title in 1988.  Is this fair to SLU?  SLU shoul dhave checked out the property (walked boundaries, inquired, checked records, etc.).  SLU could then have tried to talk the widow into kicking A off before 1988.  

SLU can, however, claim waste (future interest holder).

If TO to widow for life then to SLU in 1977 and A enters in 1978.

A only gets balance of widow’s life estate in 1988.

B. Doctrine - A trespasser who meets the requirements of AP over the period of time may not only bar a suit by the owner, but actually take title to the property.

1. The possessor is rewarded for using the land and making productive use of it.  Mechanism to reflect what is actually going on with the land.

2. The negligent owner is punished for not caring for his land.

i.e. Teson v. Vasquez - Landowner loses right to part of property to AP.

C. Elements of AP (5 Total): Possessor bears the burden of proof.  This is why AP will sometimes file suit before the 10 year period…to ensure witnesses, etc. and to get title to sell it.

1. Actual Possession

a. Elements

i. Control the land;  and 

ii. Intend to exclude others

b. Triggers the statute of limitations clock running
c. Establish the boundaries of the property being possessed

d. Color of Title – To relax actual possession requirement

i. Adverse possessor has a faulty deed that induces the possessor to believe that he owns the land he possesses and more.

ii. Color of Title relaxes the actual possession requirement of AP b/c the possessor does not have to actually possess all of the property he claims.

1. Constructive possession is when one holds a defective, but written title to land, and takes possession of only small portion of it. (ex. T occupancy in tacking).

2. i.e.  Possessor has a defective deed for 100 acres of property and is actually possessing 25 acres of this larger 100 acre plot.  The possessor can claim all 100 acres of the plot under color of title.

iii. Some states give a shorter Statute of Lim for color of title.  Paying taxes may be evidence of color of title.

2. Hostile 

a. Adverse or under a claim of right
b. The possession must be inconsistent w/ the true owner's consent

i. Tenants and permissive possessors can never obtain title through AP.

c. Jurisd are split to the standard of the possessor's mental state.

i. Objective - Hostility is determined by looking at the possessor's actions, statements to the owner, and statements to others

ii. Subjective - determine the possessor's intention

1. some jurisds require the AP to enter and take possession of the prop in good faith

- the possessor thought that he owned the prop

2. some jurisds require the AP to enter and take possession of the prop in bad faith

- the possessor knew that he did not own the prop and took it anyway

d. i.e.  Charlton v. Crocker - No AP of a lot in which neighbor/possessor made capital improvements.  Possession was not Hostile as there was no intent to own, only intent to clear land.  CTS looked to subjective intent…Crockers claimed no unequivocal claim of right.  A mistaken belief never ripens into adverse possession.

3. Open and Notorious

a. The standard to satisfy open and notorious is an act or set of acts suggest that the reasonable land owner should have known about the trespassers.

b. i.e.  The possessor is cultivating, improving, or enclosing the land

4. Exclusive

a. Possessor occupy the land for his own use and not for that of another

b. Possessor is not sharing possession w/ the owner nor w/ the public

5. Continuous

a. Possessor occupies the land continuously and uninterrupted throughout the statutory period

b. Exceptions to continuous:

i. Seasonal - If the possessor is occupying a summer home every summer for the statutory period and the other owners only occupy their prop during the summer, the occupation has been continuous

ii. Disaster - If the possessor is forced off the farm he is occupying by a drought, the continuity has not been broken.  Must return quickly after disaster (must not intend to leave; Act of God)

c. If the possessor abandons the prop, not continuous for the period – It is ok to leave as long as you do not intend to abandon.

d. A series of possessors can tack their time together to satisfy the statutory period

e. If owner attempts to reestablish his title to the prop, the possessor's statutory period is interrupted

i. i.e.  Owner goes to CT for ejectment of possessor

D. Tacking

1. A possessor can tack periods of AP by predecessors to their own period of AP to establish continuous possession of the prop as long as there is privity of estate betwn the possessor and the predecessors

a. Privity of estate means the predecessor voluntarily transferred to the subsequent possessor

2. No tacking when an possessor is ousted by another possessor

3. No tacking when the previous possessor abandoned the prop 

4. In a sleeping theory jurisdiction, can have tacking with no privity of estate/transfer.

VI.
Right to Transfer

1. EXCEPTION - Moore v. Regents of the U. of Calif. - Body parts are not freely transferable under the law.  Patients neither hold title nor possess removed body parts (no continuing interest).  Moore’s damages are his loss of part of the profits.

CT said this issue is better left up to the legislature, but legislatures respond to majorities, so they want the CTS to respond to scientists.

2. i.e. Midler v. Ford Motor Co.

No “appropriation of the attributes of one’s idenity”.

Hypo: Chanel/Dress knock-offs – no approration of attributes.  Why?  No need to protect to encourage creativity, etc. b/c do not want Chanel to have monopoly.

VII.
Right to Exclude

1. i.e. Western Penn. v. Conn. Gen. Life Ins. - Owners of a mall have the right to exclude political assembly on premises.  The law does not guarantee access to private property for exercise of right of 
  
   freedom of speech. 

Remember: The taking of land for mall is a public use b/c of taxes, revenues, jobs, etc.  Have right to exclude protestors b/c they distract from raising revenue.

2. EXCEPTION - i.e. State v. Shack - When owners right to exclude conflicts with migrant workers human rights, the owner may not exclude gov’t. agent visits to this disadvantaged class.

3. EXCEPTION - Condemnation: taking for public purpose where owner is compensated.

Freehold Estates

Examples:

1. O to A.

· l.e. to A.

· reversion to O in fsa

· litigation – since no evidence of intent for only a l.e., A may get fsa today.  O’s descendants in his will will lose.

2. O to AMW and his heirs.

· AMW fsa

· AMW’s heirs’ creditors get nothing!

3. O to Clinton for the life of Gore.

· Clinton l.e. pur autre vie Gore

· If Clinton dies before Gore: IN THIS CASE, A LE BECOMES AN ESTATE OF INHERITANCE.

4. O to Clinton for the lives of Dole and Perot.

· Clinton l.e. pur autre vie Dole and Perot (measure of last to die)

5. O to wife for life in will.  Wife to X.

· X has l.e. pur autrie vie wife’s life.

· Reversion in fsa to those in O’s will.  If none, go to residuary clause (“all land not parceled out goes to…”).  If none, goes to intestate succession statute.

6. O to W for life + power of disposition, then to AMW and his heirs.

· W l.e.

· Contingent remainder AMW in fsa

· O has nothing

DCR:

RAP:

Common law: W has fsa b/c she can sell whenever she wants, so AMW should expect to get nothing. (AMW’s remainder is invalid).

Today: 
-    W l.e.

· Contingent remainder AMW in fsa

· Wait to see what AMW gets (Pigg v. Haley)
7. W (w/ l.e.) to X for 10 years.

· Advise X against it b/c improvements made on it would not be worth it.

8. O to AMW forever and ever.

· common law: AMW l.e.

· today: litigation!: AMW wants fsa.

9. O to A for life, then to B and his heirs.

· A l.e.

· B vested remainder.  If B dies during A’s life, B’s heirs get remainder (will, residuary clause, intestate succession, etc.)

· O has nothing! 

10. O to A for life, then to B, then to C and his heirs.

· A l.e.

· B vested remainder for B’s life (common law and today b/c there is evidence to give B less than a fsa)

· C vested remainder in fsa

· O had nothing

11. O in will to AMW and his heirs.

· AMW fsa

· If AMW alive, heirs have nothing (no heirs until AMW dead)

12. O to Mary in fee simple absolute.

· Mary gets fsa, but maybe litigation b/c of poor drafting.

13. Black v. Black: Jesse Back has l.e. and nieces and nephews have remainder in fsa.  The “then remaining” does not refer to what is left after the power of disposition, but to the depletion and ordinary use of land during Jesse’s lifetime.

14. Property can be divided: 1. Physically 2. Temporally 3. Tenants in common (no divisions).

15.  Typed wills must be witnessed; Holographic wills need no witnesses.  Probate Code allows family members to change wills if in writing.  Why?  To preserve family concord.

16. G in will to N and his heirs.  G does not want it to be inherited by N’s mother or her family.

· Do not mess with words of limitation:

G in will to N and his heirs on his father’s side…N gets fsa, but common law might say that N gets a l.e.

· Mess with words of purchase:

G in will to N for life with power to dispose, then to his heirs on his father’s side and their heirs…but father’s side includes his wife, so…

G in will to N for life with power to dispose, then to his blood relatives on his father’s side and their heirs.

17. O to A for life.  A to B for life.

· A l.e.

· Reversion to O

· B l.e. for the shorter of A or B’s life (pur autre vie)

· Reversion to A (if B dies first) for A’s life

· Reversion to O in fsa

18. O to A for life, then to B and his heirs, if B survives A.

· A l.e.

· Contingent remainder in fsa for B

· Reversion to O

· Trump: needs A,B, and O signatures

· If will, Trump needs signature of those who get reversion in will.

DCR:

RAP:

19. O in deed to A for life.  O in will leaves reversion to SLU.

· Reversions are freely alienable.

· Remember: name stays the same (reversion).

20. O in will to W for life.  W only has to pay pro-rated taxes b/c fair.

21. O in will to A for life, then to A’s children and their heirs.  A has 3 children: B,C,D.

· A l.e.

· B,C,D: vested remainder subject to open in fsa

· O has nothing

If B dies before A, his part goes to his heirs.  If B,C,D all die before having children (issue), A is still in their line of succession.  If Trump comes along, unmarketable until A dies b/c even if he gets signatures of A,B,C,D, if another child is born, he is in trouble.

22. O in will to A for life, then to B and his heirs if B has attained age 21 by the time of A’s death.

· A l.e.

· B contingent remainder in fsa

· O reversion

DCR:

RAP:

23. O in will to A for life, then to A’s children and their heirs.  A has no children.

· A l.e.

· A’s children have contingent remainder in fsa

· O reversion

DCR:

RAP:

24. O in will to A for life, then to A’s widow and her heirs.  A is married to B.

· A l.e.

· B has nothing b/c no widow until A dies.

· O reversion.

· Trump: unmarketable until A’s death b/c do not know who widow is.

25. O to AMW for life, then to SLU if a new law school dean is appointed before AMW’s death, and if not, to Wash U.

Alternative Contingent Remainders

· AMW l.e.

· SLU contingent remainder in fsa

· Wash U contingent remainder in fsa

· Reversion O (b/c waste cause of action hard to give to SLU or Wash U)

DCR:

RAP:

26. O to A and the heirs of his body.

· fee tail in A (until no more issue)

· Reversion in O

Most states: A gets fsa

Mo/Ill: A l.e., vested remainder to A’s issue in fsa

27. O in will to A and the heirs of his body, then to SLU.

· fee tail in A (until no more issue)

· vested remainder in SLU

Most states: A gets fsa

Mo/Ill: A l.e., vested remainder to A’s issue in fsa

28. O to X and his heirs so long as SLU continues to offer night school classes.

· X fs determinable

· O Possibility of reverter 

· Express durational language…while, so long as, until, during the period that...

29. O to X and his heirs, but if SLU ceases to offer night school classes, grantor may re-enter.

· fs subject to condition subsequent.

· Right of re-entry to O

· If SLU ceases, X still has fs scs until O re-enters (X is owner, not adverse possessor b/c has right to be there…X can say that O waived or lached his right of re-entry after 10 years)

· Waiver/laches period is same as statute of limitations for adverse poss.

·  fs scs is preferred over fs determinable b/c forfeiture is too easy under fs determinable

30. O to SLU on the condition that the property be used solely for night school purposes.

· fs scs but no express express right of re-entry, so poss of reverter implied!  MUST HAVE RE-ENTRY SPECIFIC LANGUAGE!

· Litigation: O will say breach of K, but will lose b/c no damages.  O does not want the easier to forfeit fs determinable.

31. O to X and his heirs while SLU uses for night school, then to Red Cross.

· fs subject to executory interest in X

· Exec interest in Red Cross

RAP:    

32. Mayor and City Council of Ocean City v. Taber – US has fs scs with right of re-entry

      to trustees.  US wants a “quitclaim deed” to Ocean City, but CT says it has reverted   

      b/c US stopped using as a life saving station.

· Ocean City should have argued that US got a fsa b/c US (no one else) using as life station is a restraint on alienability.

· US could sell to Ocean City, who then leases it back to US to use as a life saving station…partial restraint on alienability is not enough to give US fsa.

O to AMW and his heirs, but if AMW sells the property, O may re-enter.



-AMW gets fsa b/c restraint on alienablility.

32. O to AMW so long as the property is used for agricultural purposes and  if it ceases to be so used, O may re-enter.

· AMW fs scs (b/c ambiguous – to avoid forfeiture – Higbee)

· O right of re-entry

33. Right of re-entry and Poss of reverter are freely alienable and divisible.

34. Life estate determinable:

O to A so long as he remains in Missouri.

· A l.e. determinable and litigation

· O gets reversion (b/c something less than fsa) and possibility of reverter (If A dies in Mo., reversion; If A leaves Mo., O gets poss of reverter)

35. O to Mary and her heirs, but if Mary marries John, O may re-enter.

· Mary fs scs

· O right of re-entry

· Enforceable b/c Mary can still marry.  If she could not marry at all, Mary would get fsa and O would get nothing.

36. O to my widow and her heirs so long as she remains unmarried, then to SLU.

-     widow gets a fs  subjec to executory interest.

-     SLU has executory interest.

· When widow does unmarried, SLU’s executory interest is gone.

· Enforceable b/c fs determinable is softer…gift over upholds it.

RAP:

37. O to A for life, then to B and his heirs.  O wants B to have a reversion.

Regular: - A l.e.


  - B vested remainder in fsa

B reversion: 1. O in deed to A for life


        2. O in deed to B and his heirs.

· A l.e.

· O’s reversion to B.

1 step: O in deed to B and his heirs, and make B sign agreement to deed to A for life.

38. O to A for life, then to B and his heirs if B survives A by 5 years.

· executory interest (lapse of 5 years)

· not a remainder b/c not capable of being ready to go immediately

RAP:

39. O to A for life, then to B and his heirs if B gives A a proper burial. 

· executory interest (gap)

· not a remainder b/c not capable of being ready to go immediately

RAP:

…If B writes A’s biography…not an executory interest (can write biography before A’s death)

40. O to Mary and her heirs so long as she does not marry outside the faith.

· Mary fs determinable

· O poss of reverter

· Enforceable, but a partial restraint on marriage.

· If Mary lives with a boy outside the faith, common law marriage…Mary wins b/c documents are construed against the drafter (O should have known of this possibility in today’s society)…Expansive construction – no b/c O is already restricting marriage.

41. O to A for life, then to B for life, then to SLU.

· A l.e.

· B vested remainder for life

· SLU vested remainder fsa

42. O to SLU and its heirs so long as it operates a night school, then to RC

· fs executory interest in SLU

· RC executory interest in fsa

RAP:

1. Exec. Interest is a future interest created in a transferee that divests a preceding fee simple estate.

2. A remainder follows immediately after the natural expiration of a preceding estate that is less than a vested fee simple.

3. When lapse in seisin, executory interest cuts short O’s reversion.

43. (?) O to Alice for the life of Boaz, then to Alice’s children who attend Alice’s funeral and their heirs.  Alice has no children.

· A l.e. pur autre vie Boaz

· Contingent remainder (b/c conceivable that no gap if A dies before B)

· O has reversion

DCR:

RAP:

44. O to A and her heirs when A marries B.

· O fs subject to executory interest.

· A executory interest.

· Divests a transferor = executory interest!

RAP:

45. O to A for life, then to B and his heirs, but if B fails to attain age 21, then to X and his heirs.

· A l.e.

· B vested remainder subject to divestment in fsa

· X has an executory interest.

· O has nothing.

When A dies and B is 20, B gets it and keeps it if he reaches 21.  If he does not, X gets it.

RAP: 

46. O to A for life, then to B and his heirs, if and only if B attains age 21, and if not, to X and his heirs.

· A l.e.

· B alternative contingent remainder

· X alternative contingent remainder

· O reversion

When A dies and B is 20, reverts to O, then to B if 21 and X if not.

DCR:

RAP:

47. O to A for life, then to B and his heirs if B marries X.

· A l.e.

· B contingent remainder in fsa

· O reversion.

DCR: If at A’s death, B is a bachelor, gives O fsa. Why? B/c common law does not want to wait around for B (ties up land).

RAP:

48. T to A for life, then to B’s children who survive B and their heirs.

· A l.e.

· B’s children have contingent remainder.

· T reversion.

DCR: If A dies and B is still alive with kids, T gets fsa.

RAP:

49. O to A for life, then to A’s 1st born son and his heirs.

· A l.e.

· A’s 1st born contingent (if unborn) or vested remainder (if born)

· O reversion

DCR: A life in being is vested, so if Mrs. A is carrying baby at time of A’s death, reversion to O in fsa, but O will have litigation.

RAP:

50. O to A for life, and one day after A’s death, to B and his heirs.

· A l.e.

· B springing executory interest in fsa

· O reversion

In between A’s death and fsa to B, 1 day reversion to O and then interest springs from grantor to grantee.

RAP:

51. O in will to A for life, then to B and his heirs if B marries X.

· A fs subject to executory interest

· B has executory interest

· TO AVOID DCR! Also, O to A for life, then one day after A dies, to B and his heirs if B marries X.

TO DCR TODAY: O conveys his reversion to A, giving A a fsa that destroys the contingent remainder or remainders b/c the fsa is accounted for!


     RAP:

52. O in will to A for life, then to A’s heirs and their heirs.

· A l.e.

· A’s heirs have a contingent remainder (b/c living people do not have heirs)

· O reversion in fsa

For taxing death, A’s heirs get from O, not A, so O has eliminated 1 taxable event.

RSC (only 4 states): 1. Freehold estate to ancestor (fs, fee tail, l.e.)

                          2. Remainder must be words of limitation in “heirs”

   3. Freehold and remainder must be of same equity (legal and beneficial interests).  If T (legal interest).  If B “outright and free of trust”, then beneficial and legal interests.

53. O in will to A for life, then to A’s children and their heirs.

· A l.e.

· Kids have contingent remainder

· O reversion in fsa

No RSC b/c no “heirs” language.

Also, to get around: 1. O in deed to A for life

   2. O in deed to A’s heirs and their heirs. 

· A l.e.

· A ‘s heirs have reversion.

· NO RSC b/c not a remainder!

54. O in will to A for 100 years if he so long lives, then to A’s heirs and their heirs.

· No RCS b/c A does not have a freehold estate (has a leasehold)

· NOTE: cannot draft around RSC!!!!

55. O to A for life, then to my heirs and their heirs.

· A l.e.

· O has reversion 

· DOWT applies.  To avoid, put “NO DOWT”.

56. AMW summer place to Prof F for life, then to my heirs and their heirs.

· Prof F l.e.

· Heirs have contingent remainder (vested if will)

· AMW reversion 

    AMW in will my real property to SLU.

· SLU argues DOWT gives AMW reversion that passes to them in will.  AMW did not put “NO DOWT”, so his heirs lose.

NOTE: creditors have interest in applying DOWT b/c O’s debts can be paid with reversion. 

57. O to SLU but if it ceases to be used for night school purposes, then to Smith and his heirs.

· SLU fs subject to exec. interest

· Smith exec. interest

RAP: SLU has fsa

58. O to SLU so long as it is used for law school purposes, then to Smith and his heirs.

- SLU fs exec. interest

- Smith exec. interest


RAP: SLU fs determinable


          O has possibility of reverter.


NOTE: If charity to charity, RAP does not apply! (SLU to Red Cross)

59. O to AMW for life, then to the 1st child of AMW who is married to a clergyman and his heirs.

Noah = 12

Lee = 8

· AMW l.e.

· Children have contingent remainder

· O reversion

RAP: AMW l.e. and O reversion (b/c possibility of 3rd kid)

60. AMW in deed to X for life, then to grandkids and his heirs.

· X l.e.

· Grandkids have vested remainder subject to open.

RAP: X l.e. and AMW gets reversion…CONVEYANCE TO GRANDKIDS IS ALWAYS VOID IN A DEED! (if will, valid b/c know who grandkids are)

61. O to A for life, then to B and his heirs if B attains age 30.

B is 5:

· A l.e.

· B contingent remainder

· O reversion

B is 30:

· A l.e.

· B vested remainder in fsa

DCR: O fsa

RAP: valid b/c B is a validating life (certain to vest or fail w/in his lifetime)

If A dies and B is 25, most states say: O fs subject to executory interest  and B exec. interest in fsa.

62. DO PROBLEMS…PGS. 132, 135, 152, 156, 175, HANDOUT.

Concurrent Ownership

UNIFORM PARTNERSHIP ACT created the possibility for parties in business to put title to property in a form that will not be affected by  death or defection of partners.

Concurrent Ownership are the forms of ownership for property owned by more than one person - (1) T-I-C, (2) JTWROS, and (3) T-B-E.

I. Tenants in Common (T/C)

A. Two or more owners of an undivided property without the right of survivorship

1. Each co-tenant (C-T) owns a separate, undivided interest in the property

2. C-T may own unequal shares in the property

3. C-T may receive their interests at different times and by different conveyances

4. Each C-T has the right to possess and enjoy the entire property

5. When a C-T dies, his interest goes to his devisees or heirs and not the surviving C-T

6.  Disputes settled by (a) Partition, (b) Written Agreement, and (c) Injunction.

7. Creditors can reach T/C interests.

8. No one C-T has a legal claim on the others for improvements made by him, but if one gets profits from outsiders, others do have a legal claim.

9. C-Ts can have “buy-sell agreements” where they have a right of 1st refusal.  Before one can sell, the others must have the opportunity to match the offer or find someone who will.  

PROBLEM: Stops seller from getting the best offer b/c first have to offer it to other C-Ts…chills bargaining and negotiations. 

Alternative = right of first purchase.  Offer to other C-Ts first, if they turn down, then offer to someone else (if B offers to A and C for $100, X cannot buy for less than $100).

NOTE: If A sends (certified mail) B an offer of $500 to buy him out, B can turn around and buy A out for the same price.  A wants to be careful to send a high offer.  A can pick a strategic time to offer when B has no money unless B has right to time to raise revenue.

NOTE: Cannot have a “partition waiver” b/c restraint on alienability.  A time restraint on partitioning is more likely to be held up than a total restraint.

10. O to AMW and RJW and their heirs.  AMW to A for mortgage.

Each has ½ interest.  B dies and B’s will tells who gets his ½ interest subject to A’s mortgage.

Under T/E, legal nullity b/c need AMW and RJW signatures to convey.  A should be advised to do title search.

If says “JTWROS”, the mortgage does not sever the JTWROS.  So, if AMW dies w/o paying back, RJW gets everything and A gets nothing.  AMW should do: AMW to Straw to AMW and A.  Now C-Ts that can convey w/o severing.

B. Alienability

1. A C-T may convey their share any way that a sole owner can (REMEMBER: C-T can convey the right to possess an “undivided interest”)

2. C-T may transfer their interest w/out the consent of the other C-T

a. i.e.  Chosar Corp. v. Owens --  C-T waste issue according to state statute.

P bought interests in property from 85% of the C-Ts without the consent of the minority 15% of C-Ts.  P mined the property for coal and used tunnels to transport minerals.  D, minority 15% of C-T, filed suit for waste.

H:  Ct held that majority of C-T and their assigns, P, violated the rule of waste against the minority C-T (According to Va. Statute)

C. Presumption of the CTS that if a conveyance is unclear to what type of concurrent ownership was created, they presume tenants in common

1. very easy for the CTS to give the conveyees each an undivided share

2. People do not ordinarily want or take possession of property as tenants in common

3. i.e.  G -> Frank and Mary, & HH

a. law assumes the conveyance is T/C in fsa

4. If married and not explicit tenancy by entirety, usually does not default to T/C…still enough for tenancy by entirety.

D. Partition

1. If the C-Ts disagree or both want to occupy the entire prop, the C-Ts can file for partition of the property

a. CT can divide the land between the C-T (Partition in time).

i. if the land is divided unfairly, the CT can compensate the unfair portion with damages

b. CT can sell the land at a public auction and divide the proceeds (Partition in sale…if one wants it, partition when the other is broke).

2. No fault of any C-T is needed for action of partition



3. Hypo: 




L in will to 5 nieces and nephews.  Wants a horse farm.

· will be partitioned so that 4/5 non-horse farm and only 1/5 horse farm

· fs determinable, but they get the poss of reverter b/c will and they are her only heirs.

· So, put covenants that will run with the land.

II. Joint Tenants With Right Of Survivorship (JTWROS) -  4 UNITIES

A. Clear language of conveyance - "to grantees as joint tenants with right of survivorship (and not as tenants in common)"

1. Most jurisd require the magic words, "to grantees as joint tenants with right of survivorship..." to create JTWROS

2. Some jurisd additionally require the words in parenthesis, "and not as tenants in common."

B. Common law requires that JTWROS satisfy the four unities

1. Unity of Time

a. Each joint tenant's (JT) interest must be created (vest) at the same time.

2. Unity of Title

a. Each joint tenant's (JT) interest must be created in the same instrument or document.

b. This requirement is violated most often by an owner conveying to himself and another as joint tenants.  Under CL, one can not convey to himself.  This conveyance would create a T/C b/c the owner is only conveying 1/2 to the other person.

i. can use a straw person instead

ii. many states by statute allow a husband to convey prop to himself and his wife as JTWROS

3. Unity of Possession

a. Each JT have the same right to possess and enjoy the entire property

b. An agreement betwn JTs that one of the JT will occupy the entire prop does not violate this requirement

4. Unity of Interest

a. Each JT must have an equal share and for the same duration

C. Right of Survivorship

1. Surviving JT receives the entire interest in the property

a. clear of deceased JT's creditors

2. Deceased JT can not convey his interest through a will

D. Either JT can destroy the right of survivorship by severing the joint tenancy

1. Conveyance, USING DEED OR K ONLY & NOT A WILL, by JT destroys the JTWROS and leaves a T/C

a. Contract to convey

i. buyer receives an equal share

b. Conveyance to himself

i. Under CL, a straw person was required b/c a conveyance to yourself was not valid

ii. Some jurisd do allow to convey to yourself

c. i.e.  O -> A & HH, B & HH, and C & HH jointly

i. if assume that this conveyance creates a T/C (no magic words):

T/C:                                 T/C



 A
conveys to             X (1/3 interest)

O conveys to:   B        dies                       H (1/3 interest)

                        C                                      C (1/3 interest)

ii. if assume that this conveyance creates a JTWROS (even without the magic words):







JTWROS

       T/C




    


    A         conveys to          X (1/3 interest)            

O conveys to
    B
    dies - H
        







                                      C


        C (2/3 interest)



1. A's conveyance to X severs only 1/3 of the JTWROS

2. X can not be a joint tenant b/c his interest doesn't satisfy the four unities

a. X's interest was not created within the same instrument as B's and C's interests

b. X's interest was not created at the same time as B's and C's interests

3. C gets B's interest when B dies b/c there is still 2/3 of the JTWROS

4. It does not matter if B dies with or without a will b/c H still gets nothing

a. B's will cannot convey his interest to his heir, H, b/c the instant B dies his interest goes to any surviving joint tenants, C.

b. B did not act during his life. Since JTWROS is used as will, do not want it changing after people die.

d. i.e.  O -> A, B, and C & HH, as joint tenants with right of survivorship, and not as tenants in common.  Then later, A -> B.  B's only heir is X.  B dies and gives everything to Y through his will.

i. When O conveys:

A
- 1/3 of JTWROS








B
- 1/3 of JTWROS








C
- 1/3 of JTWROS

ii. When A conveys:
B
- 1/3 of JTWROS and 1/3 of  

               T/C from A








C
- 1/3 of JTWROS

iii. When B dies:

Y
- 1/3 of T/C from B's will

C
- 2/3 of JTWROS from C  

              surviving B

2. Mortgage by JT

a. Most jurisd do not destroy the JT if a bank holds a mortgage against it b/c it is only a security lien against the property

b.
i.e.  Harms v. Sprague 

D owns prop in JTWROS w/ his brother.  The brother cosigns for a loan for P and uses his JT interest as the security for the loan.  D's brother dies leaving everything to P.  P and his lender want ct to hold that the JTWROS was destroyed when the brother used his interest for security.

H:  Ct decided that the mortgage only has a lien for security against the property and the JTWROS was not destroyed.  D receives the prop w/out brother's creditors or will to P.  MORTGAGE DOES NOT SEVER A JOINT TENANCY!

3. JT can agree to sever the JTWROS

a. divorce settlement

4. Murder of JT by the other

5. Simultaneous Death


6. O to A and B and their heirs, as joint tenancy with right of survivorship.

When A dies, B owns the whole thing under the terms of the O’s grant, not A’s will. 

7. O to A and B and their heirs, as JTWROS, but if the property is ever used for rock concerts, then to SLU.

1. A dies

2. B dies testate…all my realty to Red Cross

3. Rock concert

Dust settles: SLU’s interest is void from day 1 b/c RAP, so to Red Cross in fsa (no charity to charity exception)

E. JTWROS avoids probate CT b/c the property automatically transfers to the surviving JT.

1. The Right of Survivorship is a will substitute (poor man's will); it's used to attempt to:

a. keep the estate out of probate;  or

b. evade a forced share for the spouse b/c a grantor can not cut a spouse out of a will

3. A wants AMW to have house w/o probate (expensive), so…

A in deed half interest to AMW and his heirs.

 OR 

A in deed to AMW and A and his heirs as JTWROS.

No AMW, but go to residuary clause.  Why? B/c she got her property interest before AMW (not same time).

AMW TO AMW and RJW and their heirs as JTWROS.

No, b/c AMW put RJW on after he had house before marriage.

So, AMW to Straw to AMW and RJW as JTWROS.  Now, same interest, same time.

III. Tenants by Entirety (T/E)   ----- 4 UNITIES -----

A. Common law requires that T/E satisfy the same four unities as JTWROS 

1.
Unity of Time - interest created at the same time

2.
Unity of Title - same instrument

3.
Unity of Possession - same right of possession 

4.
Unity of Interest - equal shares

B. Only married couples can own property in T/E

1. must have a marriage license

2. must be married at the time of the conveyance

a. i.e.  The MI bar exam question (Casebook pg 217).  

A Grantor deeds valuable lakefront property to J and A, husband and wife, as tenants by the entireties.  G thought J and A were married, but they were not and knew they were not.  J and A stopped living together and could not agree on what to do with the lakefront lot.

D buys J's interest in the lot and was going to deal with A for her interest but J died before he could talk to A.  When D offers to buy the lot, A claims the whole lot for herself.

i. T/E - the original conveyance cannot be T/E because J and A were not married now or at the time of the conveyance.

ii. T/C - the courts could decide that the estate is a T/C because that is the default presumption when the grantees are not married

- if J and A were T/C, then D bought J's interest in the T/C and A does not own the entire property.

iii. JTWROS - G intended to convey a T/E, the JTWROS is closer to a T/E than T/C

- it has the right of survivorship

- all four unities were met when the original conveyance was executed

- if J and A were JTWROS, the JT was severed when J conveyed his interest to D and, D and A are now T/C.  J's death is irrelevant.

iv. G -> J and A for their joint lives, then to J & HH if he survives A, or to A & HH if she survives J.

- this is the closest thing to T/E and probably what G intended

- When J conveyed his interest to D, D received J's contingency

- D lost because J did not survive A and A does own the entire property

3. If the grantees are a married couple, the CT will presume the conveyance creates a T/E

a. MO -> JT + Marriage = T/E

b. i.e.  G -> Frank T and Mary T, Husband and Wife, & HH

i. identify the joint owners as married is probably enough to establish a T/E

C. Right of Survivorship

1. Surviving T/E tenant receives the entire interest in the property.

D. Indestructible - T/E cannot be severed except by divorce (Moment Decree Signed) or death.

1. Both parties must agree in order to sell or transfer the property.

2. Parties cannot partition the property b/c neither the husband nor wife can destroy the other's right of survivorship.

3. i.e.  O -> A and B, as T/E.  Then, A -> X

a. the conveyance is a legal nullity b/c both A and B have to sign the conveyance to X.

4. Mortgage signed by one tenant does not sever the T/E (Lenders Know   

      This).

5. Protects from voluntary or involuntary severances (i.e. Creditors) from   

non-joint obligations (of one spouse) – old common law: husband the one, so liability for wives who were directors of public corporations could not be executed against her home.

Creditors must be of both to attach!


E. Examples:

1. O to A and B and their heirs as JTROS.

A and B get a divorce.

Separation Agreement: House to be sold and proceeds split.   Between time of agreement and selling of home, wife dies.

Wife argues that the divorce severed the T/E and they were C-Ts.  So, go to wife’s will.



or


Wife to Straw to Wife = C-Ts



or

Wife in deed to a BFP (Bona fide Purchaser for the value – gets title to the house by proving death).  BFP gets wife’s undivided interest (1/2) b/c C-Ts.

2. G in deed to J and A and their heirs as T/E.

J and A are not married, so they are C-Ts.  What would defeat this presumption?  Maybe the explicit language.

J to D – if T/E, A gets fee b/c legal nullity.

J to D – if JTWROS, severs and D and A are C-Ts.

Answer:


G in deed to J and A for their joint lives.

l.e. to both for the life of the longer to live, then to J and his hiers if he survives A, and to A and her heirs if she survuves J.

1. Joint l.e. J and A

2. Alt. Contingent remainders (Indestructible) in J and A.

3.  Where A outs in 75% and B puts in 25% of costs, unity of interest fails, so give them this survivorship with inequality…

G in deed to A and B for their joint lives, then to A and his heirs if he survives A, and to A and her heirs if she survives B.



4.     1. O to A, B, C and their heirs as JTWROS.



        2. A to B and his heirs…(B has 1/3 JTWROS and 1/3 T/C)

        3. B dies and is survived by X but leaves everything to SLU in
    

            will…C (2/3) and SLU (1/3).

5.    O to A ,B, C and their heirs as JTWROS.


A in will to SLU


B in will to ARC


C to D as heir.


D gets fsa.

6.    1995: O to A and B and their heirs as JTWROS.



       1996: A leases to C for 10 years.



       1997: A dies with will to Mrs.A

Analogize lease to mortgage…no severance.  C and Mrs.A wanted severance though.



7. i.e. Johnson v. Hendrickson

H dies intestate.  W get 1/3 and kids get 2/9 each.  W marries A and has twins (W dies and leaves A ½, and each twin ¼).  A and sons made improvements to land.

CT says all these divisions depreciate the value of the land.  To sell an divide the $ is more profitable.  CT gives A and twins 1/3 interest and quarter section of and in equity.

8. A occupier finds out info. That Trump is nosing around.  Land is worth more than B and C are aware of.  A goes and offers to buy B and C out.  B and C find out about Trump.

Cause of action?  Yes, breach of fiduciary relationship like in Moore v. Bd. Of Reagents.  If siblings, there is a fiduciary relationship.  If C-Ts, there is no fiduciary relationship.

Also, no tort or breach of K, fraud (b/c B and C do not ask) actions.

IV. Rights and Duties of Co-Tenants (C-T)

A. Possession

1. Each C-T is legally entitled to possession and enjoyment of the entire property

2. A C-T may not exclude the other C-T from the property

3. Rental value of property

a. if a C-T exclusively lives on the property and does not exclude other C-T, he does not have to pay a reasonable rental value to the other C-Ts

i. the C-T living on the property does have to pay the ordinary maintenance costs such as taxes, mortgage interest, or repairs

ii. if the ordinary maintenance costs exceed the reasonable rental value, the other C-Ts are obligated to contribute.

b. if a C-T exclusively lives on the property and excludes the other C-Ts (ouster), he owes a reasonable rental value to the other C-Ts (Solution: Action to recover rent, or Partition)

i. a C-T gets oustered when another C-T deprives another C-T of the right to possession

ii. an oustered C-T can seek ct to give his share of reasonable rent or partition the property

B. Rent Received

1. If a C-T leases out the property, the other C-T are entitled to their share of the rent revenue.

2. Ex. if non-occupier rents his part out, occupier gets ½ net rent (gross income – expenses)…Failure to pay results in an “accounting” action.

3. NOTE: Occupier could have partitioned at any time.

If partitioned in kind, improver gets that part.  If partitioned in $, that amount is added to improver’s part.

C. Natural Resources

1. Minerals

a. if a C-T extracts minerals (mines or drill wells), he is obligated to give the other C-T's their fair share of the revenue

b. the C-T can not take out his share of the minerals and leave the rest b/c the proportion of minerals is difficult to quantify

c. where Grantor does not desire mining, drafting should make use of a trust, covenant, or deed restriction all of which control.

2. Farming

a. a C-T using the property exclusively to farm and excludes other C-T, does not have to share revenue from crops with other C-Ts, instead just has to pay reasonable rent for use or residence.

3. Timber

a. a C-T can cut his share of the timber down and not pay other C-Ts b/c he can reasonably quantify the correct proportion of timber

D. Taxes and Mortgage Interest

1. Each C-T has a duty to pay his share of the taxes to prevent the property from a tax foreclosure unless one C-T is in sole possession or the property is leased to 3rd party.

E.   Capital Improvements by a C-T create no liability in other C-T’s.  However, in a partition suit, the CT will try to give C-T the land he improved. 


F.   RIGHT TO PARTITION 

1.   CT will either partition or sell and divide $, whichever brings higher value.



2.   Cap. Imp. are allocated by CT to parties making improvements.



3.   CT may partition and order payments to C-T for Diminutive Value.

Landlord - Tenant Relationship

I. The Lease

A. Elements of Landlord - Tenant Relationship

1. Creation of an estate in tenant (T) at will or for term that is less than landlord's (L's) estate.  T gains a present possessory interest in the land in return for the payment of a bargained for consideration called rent.  (Division of ownership over time by right of possession)

2. L holds a reversion after T's estate expires or terminates; also  

      possibility of reverter b/c T subject to the terms of the lease.

3.   L transfers the following rights to T:

a.
the right to use (Limited Right)

b.
the right to possess (Exclusive Right)

c.
the right to exclude others, including the L

4.   An express or implied K exists betwn the parties; the lease

B. Landlord-Tenant law is a combination of Property law and Contract law

1.The lease is both a conveyance of an estate in land and a contract  

   containing promises.

      2. Future executory interest in T starts on day of conveyance, not on day  

          of lease date.

C.  Three reasons to K:

1.
Allocation of risks btwn the parties

2.
Waste - T can not commit waste

3.
Evidence of conveyance

D. MO -> All Ks or agreements for the leasing of property not made in writing 

          shall be held as tenancies from month to month and may by terminated by either         

          party in writing w/one months notice.

E. Statute of Frauds requires a lease for greater than one yr be in writing.


- Lease for 1-3 yrs. Can be oral…like PT.

F. An exculpatory clause is a risk allocation clause which relieves the L's tort 

          liability for N conduct

1. This waiver can cover items or events that are anticipated or beyond L's control.

2.
The language of the waiver must be clear.

a. No boilerplate leases with unequal bargaining power.

3.
L cannot waive basic duties.

4.
CTS use a balancing test to determine the enforceability of  

                             exculpatory clauses.

a.
CT balances the policy favoring the freedom of K btwn. parties and the policy of L's breached duty.

b.
If L's duty is basic and observance is extremely important, then observance of the duty outweighs the freedom of K.



5.         i.e. Vermes v. American District Telephone Co.

P had a burglary in his jewelry store.  Sues to recover from Alarm Co., L, and manager of the premises at the time of the burglary.  L  loses an appeals saying the lease has an exculpatory clause.

H: Exculpatory clauses cannot be used by L to relieve him from damages owed for failure to perform a “basic duty”.  A “basic duty” = to inform of what would not be obvious upon casual inspection.

PROBLEM: A L cannot be expected to know what every potential commercial T is looking for.

If L tries to relieve himself of all liability in the lease, it is against public policy…cannot say liable for only wanton and willful N either…can say liable for simple N.

An initial in a lease shows focused agreement.

The parties must have equal bargaining power (no adhesion).  L shows this through concessions, high vacancy rate, etc.  

 G.  Independence of Covenants

1.
Under common law, the duties of the L and T are independent of their promises.  

a. If L breaches a duty, T is not relieved from paying rent.  

-lenders are behind this…want L to pay mortgage.

- i.e. Paradine v. Jane: Act of God does not relieve T from paying rent and foreseeablility is not considered.  

2.
Under modern law, the trend is that the duties and promises btwn.   

                             L and T are dependent upon each other.

a. If L breaches a duty such as T's quiet enjoyment of the land, T is relieved from paying rent.

H. Variables

1. Kiosk – not a lease- no exclusive right to possess defined space.  Could be a license.

2. Billboard – not a lease- exclusive right to possess defined space, but landlord can still use rest of land in any way that does not impair the billboard’s visibility.

3. Hotel Room – not a lease – L has right to remove you, keeps keys, etc…no exclusive right (need no permission to come in…L can come without permission for real estate also, but must put clause in the lease.

I. Quality of residential property is not improving b/c people are not aware of their rights to enforce them.

J.    i.e. Merz v. PHC

T has Sports Illustrated on property.  L has no cause of action (based on Paradine):

1. Right to exclude to T.

2. T has right to casual profits (Merz exhibits this point).
3. L should have put refusal in the lease. 

L wants to be paid for services.  

Hypo: Mag. knew of L’s previous refusal.  L seeks injunctive relief b/c action has not taken place yet. 

CTS are willing to give injunctive relief b/c hard to quantify $ damages.

II. Types of Tenancies

A. Tenancy for Years (TY)

1.
TY must have a fixed or computable duration

a. any specific period of time can be used 

b. the duration does not have to be for a period of years

2.
The ending date must be definite

a. exception of indefinite end date:  i.e.  L -> T for duration of war.

- The important question is what tenancy is created?

   the lease could create a TY.

- the parties intended for a specific duration.

- courts want to respect the intention of the parties.

- an armistice or treaty could provide the ending date.

- neither party has the unilateral power to terminate the   

   lease.

3.
The start date can be definite or it can depend upon an event

a. i.e.  the lease will commence when all building permits have been  

         issued.

b. i.e.  the lease will commence when the building is complete.

c. i.e.  commencing on date “certificate of occupancy” is issued.

d. i.e. if L to T commencing when the existing T vacates, no b/c 

                                RAP.  Need “no later than 21 years” clause to save it.

         BUT, Cts say RAP does not apply to non-freehold estates.  Why?    

   B/C RAP is to further marketability, and T taking possession and  

   investing b/c of options to renew or purchase furthers  

   marketability.

4.
T's estate ends automatically when the term naturally expires

a. No notice or action is required of either party.

b. i.e.  L -> T for 1 yr commencing 10/1/92.  T then moves out one year later w/o giving any notice to L.

- L has no legal action against T b/c there is no requirement for notice in TY.

5.
Under common law, the obligation of the tenant (T) to pay rent begins when the T enters and takes possession.

a. Under K law, the landlord (L) can sue if the T breaches and does not take possession.

i. L uses the security deposit as his remedy.

6.
Most commercial and residential leases begin as TY and can change to another type of leasehold (non-freehold) estates.

B. Periodic Tenancy (PT)

1.
Leasehold estate where the tenancy will continue for successive periods (i.e. year to year) until one of the parties terminates the estate.

a.
The entire duration of the PT leasehold estate is indefinite, but each successive period is for a specified period.

i. i.e.  L -> T until 1/1/93, w/option to renew.

This leasehold estate is not PT, but TY b/c the tenancy will end on 1/1/93 and tenant has option to renew for another term.

b.
PT ends when either party takes action to terminate by giving notice.

i. sufficient notice is usually equal to time of one specific period or 6 months for a period of 1 yr.

ii. i.e.  L -> T from year to year, commencing 10/1/92.  T then moves out one year later w/o any notice to L.

- L can bring action for lack of notice against T b/c T must provide notice to L in a PT

- under common-law, T must give L notice 6 mo in advance of termination (lease period of 1 yr)

- under statutes, T must give L notice 30 days in advance of termination

- L is entitled to compensation for one year of rent

iii. i.e.  L -> T from year to year, commencing 10/1/92.  if L wanted to raise the rent for next period, 

- under common-law, L must give T 6 mo notice (lease period of 1 yr)

- under statutes, L must give T 30 days notice

iv.
i.e.  L -> T for 1 yr, rent is annually $2,400 and T must pay $200/mo, commencing 10/1/92.  T then moves out one year later w/o any notice to L.

- The important question is what tenancy is created?  ->  PT.  L can bring action for lack of notice against T 

- some jurisd say the period is decided by the rent reserved annually

- L could be compensated for one year, $2,400 (needed 6 mo. notice)

- other jurisd say the period is decided by how the rent is paid (monthly)

- L could be compensated for one month, $200 (needed 30 day notice)

v. If the tenancy is month-to-month, notice of termination or raise in rent must be given one full month before

- i.e.  T has a month-to-month lease that starts on 8/1 and he throws a Halloween party, 10/31.  L gives notice the next day, 11/1, to terminate.  The earliest day to terminate can be 12/31 b/c notice was given after Nov started.

vi. REMEMBER: The first day of the month is the “effective date” for giving notice.  Also, L cannot put too much into 1 notice…cases say that T can pitch it.

2. PT usually arise in the absence of a written lease

a. i.e.  TY expires and T continues to pay rent according to same terms.

b. i.e.  Parties make an invalid lease and create a PT after T begins to pay rent.

C. Tenancy at Will (TW)

1. TW is a leasehold of no specific duration and terminable at will of either party. (arises by inference usually).

2. Many jurisdictions by statute require the terminating party to give written notice b/c the common law gave neither party security.

a. Under common law, no notice was necessary to terminate the TW, but modern law requires at least 30 days notice.

b. Statutes have almost created a PT but not quite b/c the TW terminates upon:

i.
written notice (30 day),

ii.
death of either party,

iii.
conveyance of the property by L,  or

iv.
lease of the property by L

D. Tenancy by Sufferance (TS)

1. TS occurs when a T once had a valid tenancy, but held over after the tenancy expired or terminated.

2. TS is comparable to trespassing, but a tenant in sufferance entered the property legitimately.

3. L can end the TS by

a. evict the tenant in sufferance (w/ due process);  or

b. hold the tenant in sufferance to another term

E. Statutory Tenancy (ST)

1. Moynihan created a fifth leasehold estate b/c of statutes limiting the rights of L to evict Ts to protect elderly tenants from unfair evictions and tenants where their rental property converted to condo.

a.
residential leases only.

b.
T can still terminate the lease when they desire.

c.
L is limited to when he can evict a T or refuse to renew a T's lease.

d.
Statutes come just short of creating a LE Determinable.

III. Selection of Tenants

A. Civil Rights Act of 1866 prohibits racial discrimination in sale or rental of property.

B. Fair Housing Act of 1968 prohibits refusal to sell or rent property to someone b/c of race, color, religion, national origin, sex, handicap, or marital status (Not job-status i.e. Lawyer).

1.
Discriminatory advertising is prohibited

2.
Exceptions:

a. single-family dwelling by the owner if the owner is not in the   

business (< four rental units)

b. four units or less in a building where one is occupied by the owner 

c. private clubs and religious organizations

3.
To prove discrimination, the rejected T must show that the L's practices had a discriminatory effect upon the T.  The burden then shifts to the L to prove that the practice was not motivated to discriminate.


i.e. Asbury v. Brougham


T’s Prima facie:

1. T is a member of a racial minority

2. T applied for and qualified to rent

3. T was denied opportunity to rent or inspect or negotiate for the rental

4. The housing opportunity remained available


McDonnell Douglas Analysis:

1. T must prove prima facie case of discrimination

2. If T proves it, burden shifts to L to produce evidence that the refusal to rent or negotiate for a rental was motivated by legitimate, non-racial considerations. [Statistical data of other minority Ts is not dispositive of the claim].

3. Once L shows this, burden shift back to T to show that proffered reasons by L were pretextual [for T to prevail on the merits of the case]. 

4.   
Marable v. H. Walker & Assoc. - Ct held the D’s claim of renting to married coupled only was invalid.  D was motivated substantially by race, hence discrimination.

5.         i.e. Janick v. HUD

Unlawful to print, publish ad for rental w/ indication of preference based on race, color, religion, sex, handicap, familial status, or national origin.  Intent is not controlling…words are.

This is not against L’s Freedom of religion…only offends his beliefs.

Cooper v. French (Minn. 1990)…L can rent to married couples only b/c decision is based on “conduct”, not “marital status”.

IV. Tenant's Rights

A. Right to Possession

1. When a L leases property, he has a duty to transfer the legal right to possess the property to T and warrant this transfer.

a. The L is in default if someone other than the T also has title to the property.

b. If T knows of the other title before taking possession, he can terminate the lease.

c. If the T takes possession and later discovers the other titleholder, he has no remedy until the other titleholder evicts him.

i. L breached the covenant of quiet enjoyment

2. Actual Possession

Hypo:

Party store lease. 10/1/98 to 1/31/99.  Term of years b/c has definite expiration date.

On 10/26/98 – Prior T still there, cannot move in…Halloween stuff deteriorating in value.  New T wants to: 1. Terminate lease 2. Sue L for damages, loss of profits.

L argues: Profits are speculative and cannot be awarded.

T: Some damages can be proven (sec. dep., value of Halloween goods, etc.)

L: No clause to give actual possession to T. 



i.e. Adrian v. Rabinowitz

a. English Rule (majority) - MO - The L has a duty to deliver actual possession and the legal right of possession at the beginning of the lease

i. if previous T holds over, L has reasonable period of time to remove the holdover T or he is in default of the lease (breach)

1.    T should have exclusive right to possess

2.    More efficient to place the duty on the L to remove any holdovers b/c L can pressure the old T to move out and L is in the business of renting and knows how to evict the holdover (CTS split on drafting around this rule)

ii.
T's remedies:

1.
terminate the lease and recover damages;  or

2.
continue the lease, refuse to pay rent while not in actual possession, and recover damages

3.
Damages can be the excess cost of renting elsewhere, cost of ousting holdover T, and loss of business profits (if can be proved).

iii.
If T is only in actual possession of part of the property, he can abate a portion of the rent until the holdover is removed

iv.
L should use a large security deposit to induce any potential holdovers to leave on time

v.
Standard, boilerplate leases with a waiver for duty of actual possession are usually unconscionable

vi. Possible to waive rescindability if beyond the L’s  

           control or if reasonable time to remedy, or possible   

           to limit damages i.e. Lost rent

b. American Rule (minority) - IL - The L is under no duty to deliver actual possession and therefore did not breach the lease.  The T is responsible for evicting the holdover. (Tenant at Sufferance)

i. L is only obligated to transfer the legal right of possession to the T – rule lasts b/c fair if both L and T are innocent.

ii. L should not responsible for damages to T from a 3rd party (the holdover)

iii. Unfair burden upon the T (T can ask L of holdover history)

Solution:  T will want a clause reversing the statute – Acceptable


3.  Slater v. Pearle Vision Center.

Pearle rented space in shopping center, but never moved in or opened a store.  The lease said must conduct business in entire premises.  P seeks injunction to force Pearle to occupy the premises.

Clause is construed against the drafter.  Look at the clauses in the lease for a doctrine of necessary implication.  Pearle should occupy because other Ts are affected, but CT should be reluctant b/c if force one clause, next week will want more than just occupying, will want certain amount of business, etc.

Distinguishes Dickey: L was maximizing profits for himself, not the shopping center.  No other Ts affected.

Should put clause in that want to rent so long as business is good in the rest of the shopping center.

B. Transfer of Leasehold Interests



Nexus (owners of consecutive interests or estates in property): 

L and T: Privity of K and Privity of Estate

Assignment:

T1 not released unless he negotiated for it. 

L and T1 have privity of K.



L and T2 have privity of estate (when ends, L’s reversion kicks in).



T1 and T2 have privity of K.



Sublease:



L and T1 have privity of K and privity of estate.



L and T2 have no privity.

T1 and T2 have privity of K and privity of estate.

1. Assignment

a. T transfers the entire leasehold interest to assignee , T2

b. There is privity of estate betwn L and T2

i. L and T2 are liable to each other for the covenants in the lease b/c they have consecutive interest in the same property

ii. T2 is liable to L for the covenants in the lease

1. T2 pays rent to L just as the original T would

c. There is privity of K betwn L and T

i. L and T are also liable to each other for the covenants in the lease b/c they made obligations to each other, the lease (a K)

ii. only way for T not to liable to L is if L releases T from all liability.  Doubtful that any L would release a T assigning to T2

d.  Successors T3, etc. are bound to all duties of assignor if 1) intended, 2) “touch & Concern the land,” and 3) Privity of estate

NOTE:  Any change in lease between L and T2 releases T1; Release may be by agreement; Release may come through Comparable Tenant Clause.

e.  Ex. T1 assigns to T2.

1. L v. T1 – L wins on privity of K.

2. L v. T2 – L wins in privity of estate…no election of remedies…bars L v. T1 b/c cannot collect twice (can sue twice though).

3. L v. T1 – L wins and recovers: T1 v. T2 under subrogation, but easier to do T1 v. T2  under privity of K.

f. Ex. A1 assigns to A2.

1. L v. T – L wins under privity of K.

2. L v. A1 – L wins under privity of estate.

3. After A2 defaults, L v. A1 – A1 wins b/c no privity of estate w/ L anymore.

g.  Maintain/ fix fence and collect mail covenants.  L forgets to prohibit assignment.  Ts assign.


For A to be responsible for the covenants: 

1. intent

2. t/c – TEST: Does it make the land more valuable or useful?

3. Privity of estate

Mail?  If real estate taxes are coming in mail, yes.

T/C bolsters the notice requirement if intent is not clear.

2. Subletting

a. T only transfers a portion of his leasehold interest to sublessee , T2, and retains a reversion to the property (entire term and entire space)

b. The privity of estate and privity of K remains btwn. L and T

i. L and T are still liable to each other for the covenants in the lease b/c they still have consecutive interest in the same property and they made obligations to each other, the lease (a K)

c. There is no privity btwn L and T2

i. L cannot sue T2 for any breach of the lease b/c privity of K and estate is only btwn L and T

ii. No privity of estate btwn L and T2 - after the sublease, property will revert to T and then to L when the lease expires 

- There is no consecutive interest in the same property btwn L and T2

iii. No privity of K btwn L and T2 - the lease is an agreement btwn L and T, not T2

d. If T transfers his whole interest to T2 but reserves the right to re-enter, most jurisd (CL) hold that this transfer is still an assignment and a minority of jurisd hold that the right of re-entry makes it a sublease

i. i.e.  Davis v. Vidal 

L leased prop to Dallas Brewery, T, who then transferred the prop to T2 but reserved the right to re-enter if rent was not paid.

H:  The T did not transfer its entire interest and created a sublease b/c it retained some interest with the right to re-enter.  L could not sue the sublessee, T2.

Note: Some Juris allow 3rd Party Beneficiary suits by L against subleasee.

Note: If lease silent, T free to assign or sublet, b/c freely alienable.  If says no assigning, may sublet b/c construed against the drafter.  To make it life an assignment, sublease for all but one day (gives right to re-enter).

Note: A can exercise option to renew b/c intent to be in the place of the T.

Note: If T defaults, L can evict S. 

e. Ex. T to S for 1 year.


Default: L v.S

· S wins b/c no privities.

· L will say lease defaulted, so S tenant by suffrance (but S does not have to pay backrent).

3. If the lease is silent about assignment or sublease, the T is free to do either.  Any restriction must specify both assignment and sublease or the silent one is available to the T.

a.   T has exclusive rights of property

b. T can alienate the land

4. Silent Consent clause for assignment or sublease

a. Common law view - If the lease is silent about required consent for assignment or sublease, L can withhold consent for any reason or no reason.

b. Minority view - If the lease is silent about required consent for assignment or sublease, L's refusal to consent must be reasonable b/c arbitrary refusal to consent would be

i.
a restraint on alienability

ii.
violation of good faith and fair dealing

iii.
T expects L to act reasonably

iv. i.e.  Julian v. Christopher

T rented premises for business, bar and restaurant, and wanted to sublease the upstairs.  Lease stated that T could not assign or sublease w/out prior consent.  L withheld his consent unless T paid more rent.  T subleased the space w/out L's consent and L sued for eviction.

H:  Ct held that L should act reasonably and not withhold consent for arbitrary or capricious reasons.

Note:  This can be Drafted around by L:  “....for any reason.”

c. Colorado Restaurant leases from SLU.  10 years, 5 years to go, 

T assigns to Planned Parenthood.  Lease says no A or S w/o written consent.

Julian – must be timely and not unreasonably withheld.

Transferees unsuitable use of property can motivate L to withhold consent.

SLU must argue “commercially reasonable” arguments, not scripture.



5.  Hypos:

a. Mall – store to Mom and Pop Baseball card shop as assignee.  L withholds consent b/c minimum rent from them – unreasonable (Julian)!

L may argue that shop is not in the same class as other mall tenants and this affects their business (Slater v. Pearle) – reasonable.

b. Mall – to William and Sonoma, but L has K with other kitchen store no to compete.  L is being reasonable.

c.   L can refuse lawyer as a T, but can he as a S?  We do not know.

C. Quiet Enjoyment

1.
T has right of quiet enjoyment of property w/out interference by the landlord.

2.
L's Covenant of Quiet Enjoyment may be expressed in the lease or may be implied.

3.   Hypo: Fur store protesters…T petitions L for taking care of 3rd party interference.  L must use consistent action to keep out solicitors and free speech exercisers.



-L cannot say exculpatory clause b/c too broad under Vermes.

-T does not want out of the lease, so says implied warranty of quiet enjoyment…but this does not apply to commercial tenants (does in TX).

- So, since T does not want constructive eviction, go to implied warranty of habitability that does apply to commercial settings, but only in regard to a physical thing, breach of a housing code, etc. (Javins).

Message: T’s absolute obligation to pay rent (Paradine) is no more.  Today, quiet enjoyment assures a right to possession (not necessarily constructive eviction).

D. Constructive Eviction

1. T's use and enjoyment of the leased property are substantially interfered with, through the fault of the L.

a. T's obligation to pay rent is now connected to the L's covenant of quiet enjoyment

i. T has remedy of terminating the tenancy and not paying rent.

2.
Elements of constructive eviction:

a. Substantial Interference with T's use and enjoyment of property

i. CTS look at the intended purpose of property, foreseeability of interference, potential duration of interference, harm caused, and ways to avoid damage

ii. If T knows of interference before taking possession, he waives the interference

iii. T must give reasonable notice to L of the interference and L must fail to correct the interference

b.  The interference w/ T's quiet enjoyment must result from an act or failure to act (fault) by the Landlord

i. Types of L's fault: THIS DISTINCTION IS GONE TODAY!

1. Malfeasance - an affirmative act of the L to force the T out.

2. Nonfeasance - L failed to act or was negligent and forced the T out.

ii. L is generally not responsible for the actions of other Ts.  Except:

1. L has a duty to not permit a nuisance.

i.e.  Dyett v. Pendleton

T rented a room from L in a building in New York City and L also rented other rooms to prostitutes. (Malfeasance)

H:  The other T's (prostitute's) immoral conduct interfered w/ T's quiet enjoyment and constructively evicted him.

2.    L has a duty to control common areas.

3.    L has a duty to stop other T's interference if the L has the ability to correct it.

i.e.  Blackett v. Olanoff

L leased apartments to Ts and also rented space to a bar with live bands next door.  The bar's lease stated that L could terminate the lease if noise disturbs other Ts.  L did nothing. 

H:  The noise interfered w/ T's quiet enjoyment and constructively evicted them b/c the L failed to act when he had the ability to correct the interference.

General rule: If another T annoying, L is not liable unless he knew of the disturbance would be inevitable or created the disturbance.

c. T must vacate the property w/in a reasonable time of constructive eviction.

i. T's obligation to pay rent stops when he vacates after constructive eviction.

ii. if the T stays on property, still under obligation to pay rent.

d. Problems: Implied covenant of quiet enjoyment is a weak remedy b/c Ts are valuable and Ls do not want to lose them.  Ls lower T standard instead of improving the property.

CTS do not want T filing for declaratory judgments b/c the point of constructive eviction is for it to be self-fixing (judicial economy).  But AMW says that T filing suit demonstrates the seriousness of the situation. 

To incentify improvements, allow T to withhold rent if L has duty to make repairs.

E. Implied Warranty of Habitability (Commercial/Residential/3rd Part Duty)

1. Under common law, there were no implied covenants of habitability and express covenants were independent of the T's obligation to pay rent.

2. Recently, CTS have found implied covenants of habitability and fitness (Fitness for Purpose Intended) in leases for urban dwellings and made T's obligation to pay rent dependent on this implied covenant. Tenant can stay on & not pay rent.


i.e.  Javins v.  1st Nat. Realty Corp.

a. Before: a lease primarily for the land, T's were agricultural users of the land, and had the ability to fix the buildings on the land themselves

b. Now: urban leaseholders don't have time to inspect the property, L are better apt to make repairs, and housing codes imposes duty on L

remember: -minor violations are de minimus.

      -IWH covers essentials necessary for health and safety.

-If housing violations at time of lease, lease is void and  

 T is a T by suffrance and should pay rent at value with   

 defective condition for time of his occupation.

-“As is”does not waive IWH

-For I.I.E.D. for breach of IWH, must be tangible  

  consequences.

-IWH is extended to commercial, but L do not always know necessities (Vermes); waivable if express in K.

3. Weinberger's Elements for Implied Warranty of Habitability (IWH):

a. L will deliver and thereafter maintain throughout the term premises that are safe, clean, and habitable, free from latent/patent defects in substantial nature, not caused by T, to the essential facilities of the dwelling unit and common areas.  T has notified L and given reasonable time to remedy.

1.
L will deliver 

2.
and thereafter maintain throughout the term 

3.
premises that are safe, clean, and habitable, 

4.
free from latent/patent defects 

a. in substantial nature, 

b. not caused by T, 

5.
to the essential facilities 

a. of the dwelling unit 

b. and common areas.

6.
T has notified L and given reasonable time to remedy.

4. The L is under a duty to deliver habitable premises and maintaining them in habitable shape.


Javins:


L arguments:

· No express warranty for L to make repairs.

· Implied warranty is independent of T’s duty to pay rent.

· No need to give T right to withhold rent b/c T has self-help remedy w/ quiet enjoyment.

· For the legislature to decide.

Responses:

· L is a businessman, obligated to repair.

· T’s obligation to pay rent is dependent upon L’s obligation to make repairs (Lease is a K).

· Self-help unnecessary b/c quiet enjoyment: Cold comfort in time of housing shortages b/c T has to find a new place to live.

· Legislature sets housing regulations, so IWH enforces what Legislature wants.

Remember: IWH only applicable where there is a housing code.  T paying rent into CT registry ensure that IWH is not used by a T having financial difficulties.

5. A few commercial leases have been included in this implied covenant

a. Assuming L knows what T intends to use the property for, L implies a warranty for fitness of purpose for the premises

 i.e.  Davidow v. Inwood North Professional Group 

T leased space in L's building for a medical office.  L knew of T's purpose and failed to maintain the premises properly by allowing water leaks in the building, pest infestation, poor cleaning, trash in parking area, and poor security.

H:  L breached the implied warranty of suitability

ii. where the T has contracted for continuing maintenance of the building

iii. where the T has rented a small office or space in a larger building

6. Habitability can be based upon either the local housing code or the test for fit for human habitation.

7. Remedies for breach of IWH

a. Terminate the lease, vacate the premises, and try to recover damages

i. damages -> relocation costs and difference btwn old and new rent (fair market value)

b. Continue lease and recover damages

i. Difference of market values btwn premises up to code and premises below code

c. Continue lease and use rent to repair

d. Continue lease and withhold rent

i. best option is to pay rent into escrow account until CT decision

ii. withhold rent that is in proportion with L's breach

iii. withhold rent that is difference btwn the rent payment and market value of premises after breach

iv. If T is wrongly withholding rent, he can be evicted

8. The IWH is not waiveable (in residential; commercial T can waive IWH)

a. Unconscionable or against public policy to waive the IWH

b. Purpose of IWH is to give Ts power to enforce the housing code

9. Sexual Harassment: New Tort action developing b/c IWH does not apply and L is not responsible for one T annoying another.

F. Retaliatory Eviction

1. A L cannot evict a T or refuse to renew a lease for the primary purpose of retaliating against them for reporting housing code violations, or joining T union/associations.  The CTS will probably extend the retaliatory eviction defense to complaints to L about IWH, but have not yet.

2. T has burden of proving that L's actions were discriminatory and followed the T's actions.  If the T meets this burden, burden shifts to L to prove that retaliation was not the primary motive.

3. T can use the retaliatory eviction defense if the L raises the rent or cuts back on services to retaliate against the T (Direct or Indirect).

4. T cannot use this defense if the T is default of payment of rent unless the T is withholding rent or using the rent for repairs.

5. It is difficult to use the retaliation defense for commercial Ts b/c this defense is founded mostly in residential housing code.

6. Robinson v. Diamond Housing Corp. - Taking property off the market must be in good faith where a tenant previously reported code violations, otherwise retaliatory.  If the L is financially unable to make the repairs, he may take it off the market.

7. Edwards v. Habib - Complaints of a T when unanswered by L.  T reported L to Housing Agency.  L evicted T.  CT ruled retaliatory.

8. Hypos:  If L send notice to quit to Ts who strike or complain about molestation, T cannot claim retaliatory defense b/c these are not housing code violations.  If the T’s association is involved, it is retaliatory b/c this is a vehicle for reporting housing code violations and such. 

9. Inspections by T: CTS want to encourage these.

1. If T inspects w/o reason to think there is a violation (to raise retaliatory defense later), this is bad faith and will not work.

2. Retaliatory defense can dissipate if it has been some time since the inspection or violation claim.

10. If L raises rents across the board, T cannot say retaliatory for him reporting violations (L has to pay for repairs somehow).

11. Retaliatory defense right is for the possessor.  Cannot claim if have not moved in yet. 

G. L's Tort Liability

1. L has a duty to T to use ordinary care to avoid foreseeable danger


i.e.  Paradine v. Jane 

2. L has a duty to make the premises safe if the risk is foreseeable

a. L on notice from prior incidents or poor location of the premises

b. L has duty especially if gives impression of secure building

3. L not liable for defects subsequent to T's possession of the premises

4. T's guest are also covered by L's liability to exercise due care

a. guests,  not customers

b. T should be liable for customers if using for commercial purposes

i.e.  Merz v. PHC - Rt to exclude is that of T, not L.  L has no action for trespass.

5. Exculpatory clauses to relieve the L of his responsibility and liability are void in the modern trend

a. usually L has all of the bargaining power in a residential lease (In Terrorem)

b.   i.e.  Vermes v. Amer. Dist. Tele. Co. - L liable for damages resulting from property not fit for intended commercial use.  L has a duty to disclose.  

NOTE:  Solution - Exculpatory Clause requiring insurance; this must be a material inducement to consent where rent is offset; Limited to simple negligence.

V. Landlord's Rights

A. Duty to Occupy Premises

1. CT found an implied duty to occupy the premises and enforced it through injunction.

2. i.e.  Slater v. Pearle Vision Center 

T, Pearle, paid their rent but never actually opened a store in L's shopping center.  L wants injunctive relief to force T to open their store.  Nothing express in the lease.

H:  Ct granted the injunction b/c stores in a shopping center are dependent on each other for their economic health.  Judge saves this claim and found this restrictive use clause to imply a T's duty to occupy even though the commercial lease should have had an express clause.

Note:  This is a situation where the T is in a Mall & T’s are interdependent.

B. Waste

1. T has a duty not to damage the premises.

2. T is liable to the L for substantial damages with effects that extend beyond the T's term.

3. If long-term T may change the premises if the economic value is not diminished.

C. Abandonment

1. L can terminate the lease (Re-enter)

a. L can accept the surrender of the lease and re-enter the premises

b. no notice needs to be given to the T

c. L can sue for any past due rent and damages from the abandonment (Deficiency)

2. L can let premises sit idle and sue for rent due (Not re-enter)

a. L should secure the premises but not re-enter and then send notice to T express the lease is still in effect and he is in default

b. The lease might have a rent acceleration clause to make the rent for the remaining duration of the lease due when T defaults;  or

c. L can sue for anticipatory damages of the future rent that T will not pay

i. Modern trend is toward duty of L to mitigate the damages from T's abandonment, which would destroy this option for the L

3. L can retake possession and relets the premises in effort to mitigate damages

a. L should give notice to T that he is reletting to try to mitigate the damages but if unsuccessful, T is still liable

D. Holdovers

1. Trespasser - a occupant who enters wrongfully and stays in possession

2. Tenant in Sufferance - a T who enters legally by entering into a lease, but stays in possession after the natural expiration or termination of the lease

E. Eviction

1. Summary Eviction Proceedings

a. Cts have streamlined the proceedings to quickly process evictions to lower costs.

2. Self-Help

a. L has right to retake the premises if it is done peaceably.

c. If the T objects to the L retaking the premises, it is not peaceably and L must use summary proceedings

i.e.  Spink v. Taylor 

L puts padlocks on the door to apartments until the T pays the rent.

H:  If the T objects to the L, the L must use summary eviction proceedings.  Otherwise, peaceful and L can use self-help.  Note: At any time that T objects, self-help ceases and eviction proceedings begin.

Hypo:  L Padlocks a T’s doors while T out – no objection b/c no knowledge, so not acceptable.

NOTE: T might want to consent to self-help in the lease b/c it ensures that rent will stay low (L does not have high litigation costs).

Hypo: Self-help allowed despite objections when the objectors are YWCA residents who are supposed to attend sessions for rent.  They are not Ts (State v. Shack), so self-help is allowed.

F. Mitigation of Damages

1. Under common law (majority), the L has no duty to try to mitigate damages by attempting to relet the premises

a. Restatement follows traditional view b/c the absence of a L duty to mitigate should discourage Ts from abandoning the premises and inviting vandalism

2. Modern trend (minority) is that the L has a duty to mitigate damages by using reasonable efforts to attempt to relet the premises

a. L has to prove that he used reasonable efforts to relet the premises

i. L treated the abandoned property the same as the others

b. If L fails to prove that he used reasonable efforts to mitigate damages (remodel, rent for less), the lease is void and L loses his cause of action; or Limit recovery; (Failure to Mitagate Defense) 

3.  If T defaults and returns the keys before the end of the term, L has 3 

                      options:

1. L can refrain from re-entering (except to secure the place) – notify T that not re-entering and that term of lease is still in effect…ACCELERATION CLAUSE.  Sue to get rent for entire term.

2. Re-enter for T’s account.  Give T notice of re-entry and possession.  Try to mitigate and re-let for T’s account.  T’s damages = K rent – rent L can get from new T.

3. Re-enter and mitigate to close out T’s term.

To decide which:

1. Look to state law to see which is possible.

2. If T has $, 1 or 2.

3. Always give notice, or you fall into 3 automatically.

4. i.e. Autin Hill County Realty v. Palisades Plaza

L sues for anticipatory breach of lease.  Does L have duty to mitigate?

H: Modern lease is a K…L has duty to mitigate damages.  This encourages productive use of property (idle property gets damaged and allows L to recover more for the breach) and discourages waste.  Leases today are not personal…L is business-minded and not worried about the “unwanted T”.



BUT, duty to mitigate means T more likely to abandon.

Austin Hill: L must make “reasonable efforts” to mitigate.  T has burden of proving that L failed to mitigate or L must prove he used “reasonable efforts” (CTS are split).

5. Message: Ts should investigate L’s mitigation and replacement practices for breach of lease before signing…standards, condition of place, show as often as other units, etc.

Servitudes

I. Easements

A. An Easement is a grant of an interest in land that entitles a person to use land possessed by another

* non-possessory interest (interest in use of a narrowly defined purpose).

1.
Restatement elements of an easement:

a.   the owner of the interest is entitled to limited use of the land of another

j. the owner of the interest is entitled to protection from interference by 3rd  

parties

k. the interest is not subject to the will of the possessor of the burdened land

(servient parcel)

l. the interest is not a normal incident of possession of any land possessed by the  

holder

      e.   the interest is capable of creation by conveyance

i. most easements are granted/conveyed in writing

2.
Easement is perpetual unless expressly limited (parties must draft around it).

3.
The servient parcel is the tract of land that is subject or burdened by the easement.

4.
The dominant parcel is the tract of land that is benefited by the easement appurtenant.

5.
The dominant parcel is usually adjacent to the servient parcel but does not have to be.

B. Easements are either Affirmative or Negative:

1. An Affirmative or Positive Easement is the right to use property owned by another in a positive way (ex. rights of you and neighbors to use properties).

2. An Negative Easement is the right to prevent the owner of the servient land from doing something on the servient land.

a. Negative easements are limited to five categories (purposes): The right to… 

i.
receive light for a building

ii.
receive air by a defined channel

iii.
support of a building

iv.
receive water from an artificial stream

v. maintenance of a fence

       b.
a promise by the servient owner to not use his land in a certain way.

       c.
Negative Easements are always an easement appurtenant b/c the categories of negative easements protect the holder of the negative easement in his enjoyment of his land, the dominant parcel.

C. Easements are either Appurtenant or In Gross:

1. An Easement Appurtenant - if an easement benefits its owner in the use of another tract of land, it is appurtenant to that land. [2 parcels].

a. An easement appurtenant attaches to the dominant parcel and passes with the dominant parcel if it is conveyed.  It can not be separated from the dominant parcel unless a new agreement is created.

b. If an instrument conveying an easement is ambiguous, CTS will presume the easement as appurtenant.

Why?

i. the easement usually intended to benefit holder in use of a dominant  parcel.

ii. the easement increases  the land value of dominant parcel (more than it decreases the value of servient parcel).

c. Example: B gives A an easement across his property.  A has adjacent land, so  A’s land (the dominant parcel) is benefited by B’s servient parcel.

Benefit: Incident of possession of Dominant parcel.  (A or A’s T or X [new owner] gets the benefit).

d. Default Rule: If language ambiguous, presumption for easement  

appurtenant.

Ex. If A (with dominant parcel from above) lets B come onto his property to get coal (profit).  So now, A’s land is the servient parcel.  Is this an easement in gross or in appurtenant?  

1. Look to language of the easement grant.

2. If no express, presume easement in appurtenant.

If B moves away, he can still get the coal as an easement in gross.  

2. An Easement In Gross - if an easement gives the holder the right to use the servient land and not a benefit for the holders use and enjoyment of his land; an easement that does not benefit any other parcel of land other than the servient parcel. [1 parcel].

a. easement for the benefit of a particular individual or entity independent of property ownership

b. An easement in gross lacks a dominant parcel…Holder acquires an interest in the land that is irrelevant to any other land.

c. An easement in gross usually can be assigned if the ptys intend it to be

d. i.e.  Utilities have easements in gross for their connections to the house.  NOTE: easements in gross are not assignable or alienable unless utility easement.

3. Easement as a Legal Mechanism:

A wants to build a swimming pool with his neighbor.

· reciprocal express grants of easements

· express grant: must be in writing and recorded (b/c it runs with the land)

· both parcels are benefited and burdened by the easement (INCIDENT OF POSSESSION).  Burden runs with the land to assignees and successors.

· need agreement on costs, maintenance, liability, time of use, etc…so now, easements + covenants

· assignees and successors must have notice (in land records)

· dispute resolution method…arbitration, attorney’s fees, right to lien on house to enforce obligation

· can same lawyer represent both?  if both agree in writing, yes.  in the event of a subsequent dispute, can represent neither of them.

Note: Purpose of recording in the land records: recorded for the benefit of seller to prevent scoundrel X from selling it a second time.  It also tells the buyer if the property is marketable, how title is held, and whose signatures will be required to buy.

If client wants to buy property…advise:

· Have land SURVEYED!  Locates lot lines, encroachments…client must agree to pay for this!  Ex. Is there a public thoroughfare for my land-locked parcel?

· Historical background – ex. Burial ground?

· Easements – adv possessors, utility hook-ups, etc.  check land records and chain of title (was corner lot once a gas station?)

· Zoning – can it be developed commercially?  Remember: Private restrictions trump zoning.

· Environmental problems?  Nuisance?

D. Creation of Easements

1. 
Express Grant 

a.   must be in writing and signed

b. if the language of the instrument is vague, look at the intent of the grantor to determine easement

2.
Express Reservation

a. The owner of property can expressly reserve an easement for himself when the property is conveyed to another.

i. the conveyed land is the servient parcel.

ii. A owns 6 and 7.  A sells 7 to B and reserves a right across 7 to get to the road.

b. Common Law: An owner could not reserve an easement for a 3rd party when the property is conveyed.

i. can do two conveyances;  1) to the 3rd party and then  2) the conveyee from the 3rd pty with a reservation of the easement

ii. modern law allow an easement to be reserved for a 3rd party when the property is conveyed

i.e.  Williard v. First Church of Christ, Scientist, Pacifica 

O sells lots across from her church to a broker with the express reservation of an easement to the church for parking on Sundays.  The broker sold the lots to a buyer.  Buyer brought action to quiet title.

H:  Ct respected the intentions of O and allowed the reservation of easement in a 3rd party.

Notes:

· Broker agrees with O b/c has K with buyer and knows of common law rule.

· Church argues that most jurisdictions have abandoned the rule, get around rule by characterizing the reservation as an exception, broker paid reduced price for the encumbrance (inequity).

· Buyer argues no active verb in grant…CT rejects: must look to whole deed for grantor’s intent.

· Broker lets church draft the deed b/c knows that it is construed against the drafter and does not want an angry church to sue him.

· For buyer to protect himself:

1. constructive notice: check land records; no actual knowledge; inquiry (if went and checked out church every Sunday).

2. Put condition in K that the title must be good and marketable…cannot put “free of easements” unless you put “other than normal utility easements”.

· Easement Appurtenant: runs w/ land and deed ambiguous.

· For church to avoid completely:

Express reservation:

1. O to Church (deed)

2. Church to Petersen with easement back to Church.

* no increasing the scope of easement

* no reducing marketability by O trying to sell a lot where she has already  

   granted an easement to church.

* no fs defeasible that results in forfeiture of title instead of just damages.

c. Signatures

Grantor is the only one who must sign the deed poll.  Grantees used to say not bound b/c no signature on deed.  Today: Binding b/c mere acceptance of the deed poll is consent by the grantee.

When the grantee is assuming a responsibility (broker), want an indenture deed.  Signed by both and cut.  If matched up, authentic.

d. Hypothetical

Lake to north of your property, neighbor (N) to south.  N asks for a path to the lake.

Advice to Client owner (C):

1. C wants revocable license, but N wants easement to advertise property as having lake access.

2. So, easement.  If C does nothing about N passing, risk of prescriptive easement.

3. Locate easement for benefit of C and reserve right to relocate the easement.

4. Limit use to no vehicles, etc.

5. No expanding scope of easement.

6. Remedies for breach.

7. Maintenance

8. Compensation? – not necessary in a conveyance.  

e. Easement Plat Handout

1. Consented to gov’t. easement.  Gov’t. prefers this to eminent domain b/c do not have to compensate.

2.   Easement is notarized to get in land records.

3.   Easement in gross for utility…utility easements are alienable.

4.   Add clauses to protect against damages, notice before maintenance, etc.

3.
Implied 

a.   Implied Easement from Apparent Continuous Use

i.Three Elements:

1.   Unity of title and subsequent separation by grant of dominant estate

2. Apparent Continuous use (“intent to continue post severance” necessary) (Quasi-easement before)

3. Reasonably necessary to the proper enjoyment of the dominant estate (tag-a-long)

[Before separation, the common owner continuously used the easement and intended permanent use]

            ii. i.e.  Cordwell v. Smith

Os of sporting prop tried to claim continuous easement of roads created for logging operations.  Very few of the Os satisfied the three elements b/c common owner did not use the logging roads continuously with intention of permanence.  Also, no necessity b/c alternative roads available.

b. Implied Easement by Necessity

 i. Three Elements

1.
Unity of title and subsequent separation by grant of dominant estate

2.
Necessity existed at the time of the conveyance

3.
Present necessity is great

ii. Must be the only way of access; CT is not concerned w/ convenience.

iii. Prevents land-locked lots (useless w/o access – added where easement 

necessity arises – CTS want land to be useful), but no necessity if simply cannot reach every part of your property.

iv. When the necessity for the easement ends, so does the implied  

     easement.

c. The Quasi-easement

Own one parcel of land and divide it into W and E.  The W portion has house (quasi-dominant parcel) and road that goes through the E portion (quasi-servient parcel) to a road.

· Not an easement b/c not use of “another’s land”.

· Only significant when owner goes to sell one portion of the land…

1. If selling quasi-servient parcel, creates an implied easement by reservation (apparent and continuous use…intended to continue).

2. If selling the quasi-dominant parcel, implied easement by grant (apparent and continuous use).

4. Prescription

a. Elements of Prescriptive Easement similar to elements of Adverse Possession:

1.
Actual Use

2.
Open and Notorious

3.       Exclusive Use (usually falls out as a requirement)

- generally means that the public is excluded, but the owner is not.

- some jurisdictions do require that the owner also to be excluded.

4.
Continuous Use

- 10 yrs w/out interruption

- tacking is allowed

5.
Hostile

- permissive use cannot ripen into prescriptive easement

- presume hostility if the other elements are met

b.
Prescriptive Easement < > Adverse Possession land

1. AP requires possession of the land and PE requires adverse use of another's land.

2. AP must prove hostility and PE the land owner must disprove the hostility of the adverse user.

3. AP results in the title and PE results in easement for use of another's land.

4. AP exclusivity means everyone and PE exclusivity means just the public, not the owner.

c.       Plettner v. Sullivan

Plettners met exclusivity requirement b/c against public at large even though not against owner, but Plettners were mistaken and thought they had a claim tot he land, so no hostile (had permission of sorts).

d.      Weakness in PE Doctrine

Seasonal use: intermittent use: Is a fixed location central?  Can an owner give a hunter a license but not an easement b/c no fixed location?  Hard to say for hunting and golfing since the purpose of the fixed location is to bolster the notice requirement (of losing interest in property through PE – for servient property owner).

Note: To stop PE, “no trespassing” sign is not enough…must intend to stop and be effective in doing so.

E. Scope of Easements

An easement is an interest in land and the burden passes to subsequent owners of  the servient land.

1. Expressly granted easement

a. CTS will look at the language of the grant and circumstances of conveyances to determine the parties’ intentions.

b. Changes that are “reasonably foreseeable” or necessary to preserve utility of the easement are permitted, BUT generally, little flexibility in expanding the scope.

2. Implied easement from continuous use

a. the apparent and continuous use defines the scope of the easement and as w/ express easements, changes that are “reasonably foreseeable” or necessary to preserve utility are permitted.

3. Implied easement by necessity

a.   the scope of the easement is defined by the extent of the necessity.

b. when the necessity for the easement ends, so does the implied easement.

4.
Prescriptive Easement

a. scope of PE is very strict to the adverse use b/c there is no intent to argue for changes.  The use was acquired by AP and owner of servient parcel did not intend for any use at all.  The owner might have protested if the scope were different.

b.   Factors of the extent of the PE

1.
physical character

2.
purpose

4. relative burden caused by easement upon the servient parcel

c. i.e. Aztec Limited v. Creekside Investment

People to the S of Aztec’s land are using his land through prescriptive easement to get to a road that runs E/W through his land.  Creekside comes in and wants to build a 200 apt. complex to the S.  This will cause a 50x increase in traffic and a widening of the servient parcel path.

H: Although the people use is not strictly limited, the widening is outside the scope of the adverse use.


TEST: 1. Is the increased use foreseeable? 

2. Does it result in an unreasonable increase in  

 




    burden on the servient parcel? 

[CTS want to permit development of dominant parcels as long as it does not unduly burden the servient parcel].

F. Termination of Easements

1.
The easement can naturally expire by its express grant terms.

2.
The easement can be released by a written document from the dominant parcel holder.

3.
The easement can be abandoned.

a. Non-use; and

b. oral statement

    - if written, it would be a release of the easement.

4.
The easement can be forfeited
a. scope of the easement expanded 

b. waste

5.
The easement can be merged
a. the easement is terminated when the servient parcel and dominant parcel are owned by same person (fee and easement merge…easement disappears)

b. if the property is subsequently separated, the easement would have to be re-created.

6.
The easement can be terminated when the servient parcel is condemned by govt.  Easement is terminated with compensation.

7.
Adverse Possession
a. The owners of the servient parcel can adversely possess the easement.  If owner uses in a manner inconsistent with the easement.

     8.    Estoppel

a. ex. Willard builds a skyscraper on lot 20.  No adverse possession yet,  

so estoppel.  Takes reasonable reliance on the inaction of the church to act against it (church must know of it).

     9.    Necessity


a. Implied easement by necessity ends when the necessity ends. 

II. Licenses

A. A license is a privilege to use property possessed by another. 

1.       The license is a personal right of the licensee and does not run w/ the   

            land.

2.
The license can be created orally.

3.
License are usually revocable at will of the licensor.

4.
The license is terminated upon the death of either the licensor or licensee.

B. Irrevocable License

1. An irrevocable license is created when the licensee relies upon the license and has constructed substantial improvements.

a. licensor is estopped from revoking the license b/c unfair to revoke the    

      license soon after the licensee built improvements.

b.   the license is irrevocable for the economic life of the 

      improvements.

i. if licensee or licensor dies before the life of the improvement, can argue that license should be irrevocable until life of improvement expires.

ELEMENTS:

1. Permission

2. Expenditures in reliance.

Termination:

1. licensee dies

2. licensee sells the property

3. insured or insurable disaster (licensee has cashed out)

2. i.e.  Camp v. Milam 

P and D had a K for D to use his lake and get 40 acres if the D built the dam.  D built a house, stables, and boathouse on the lake.  After D started using the lake for a motorboat, P sought injunction to keep D from using lake.

H:  CT gave D an irrevocable license personal to him because he made improvements to the land.  The license terminates when D recoups the expenditures. 

III. Profits

A. A profit is the right to go onto another's land and take something off.

-i.e.  natural resources such as timber, coal, oil, or wild game.

B. Profit is usually in gross.

IV. Covenants

A. A covenant that runs w/ the land is a promise to do or not do something (restriction) relating to the use of land.

1. The covenant running w/ the land is binding upon the successor land owner of the burdened land or enforceable by the successor land owner of the benefited land.

2.
Creation

a. must be in writing

b. typically created by developers and placed in buyer's deed or recorded w/ the  

         scheme (subdivision plat – designed to give gov’t. a say in the division) of the         

         subdivision.

3.
Interpreting the intent Covenants and Equitable Servitudes

a. plain language of the creating instrument

i."covenant shall run with the land..."

b. if the language is vague, party bringing action to enforce the covenant must show  the intent of the parties and purpose of the restriction.

       4.  CTS may refuse to enforce the covenant if:

a.
unreasonable restraint on alienability

b.
discriminate against protected groups

c.
fail to meet requirements of real covenant or equitable servitude

B. Real Covenants – MONEY DAMAGES

1. A real covenant is a covenant that runs with the land at law.  Each land owner successor may enforce the benefit or be liable for the burden in the form of monetary damages.

2.   A covenant can bind a successor to the promisor - Burden to run w/ the land  if

a.
The contracting parties intended the servitude to run w/ the land

b.
Privity of estate

i. Horizontal Privity - the original promisor and promisee must have a legal relationship such as grantor/grantee.  Mere K privity is not enough.

ii. Vertical Privity - succession of the burdened estate from the original contracting party to the current owner.

- NEED Strict Vertical Privity - The succeeded estate has to be of the same duration as the estate originally burdened w/ the restriction

b.      The covenant must "touch and concern" the affected land.

i.          Bolsters showing of intent and notice requirements.

d.
The successor of the promisor has notice of the servitude

i.
Actual notice

ii. Constructive notice

1. If the restriction is recorded in the owner's chain of title, the successor has constructive notice of the restriction

2. If the plat is filed w/ restriction, the successor should have known of the restriction.

iii. Inquiry notice

Note: In general, need other requirements than just intent for a covenant to run with the land b/c as language becomes more and more boilerplate, real intent is unclear.

Note: Covenants have more requirements than easements for running with the land b/c covenants were seen as limiting people’s use of the land…CTS did not want to enforce against parties who were not party to the promise.  

Also bolsters notice requirement, buyer wants same estate which other had…buyers search the title and discount price for burden (strict vertical privity).  Leases (loose vertical privity for benefit) do not search title.

People try to get out of promises they had notice of, so equitable servitudes (no horiz. privity and only loose vert. privity).

i.e. Moseley v. Bishop

P wants to enforce K to maintain tile drain against all affected landowners original K party sold land to.

H: Intent, touch and concern, notice, but questionable horizontal privity.  CT said there was horizontal privity b/c the K creates an easement appurtenant to his land.

Note: Today, horizontal privity not always required for the burden to run  b/c vague and not in the interest of the landowners involved.


Touch and Concern:


i.e. Neponsit Property v. Emigrant Industry

N by deed to Dyer a subdivision lot w/ covenant that D must pay annually to N no more than $4/yr. for common area improvements.  D defaults on mortgage to Emigrant bank who took over through foreclosure.

Bank argues that no touch and concern b/c common areas do not concern N’s property.  Bank does have notice b/c made loan, intent to be bound, privity, etc.

Not a good argument b/c $4 creates an easement for the common areas, and therefore, it does touch and concern.

Cannot raise $4 requirement through the years under “change in circumstances” because cannot increase burdens, only free from burdens.


Agreements that tend to fail the touch and concern requirement:

* Personal obligations not related to the use of property.


i.e. Whitinsville Plaza, Inc. v Kotseas

K deeds to “122 trust” (w/ restrictions not to compete w/ discount store) who then deed to Plaza.  K leases to CVS, who uses the land for a discount pharmacy.  K seeks both injunction and damages.  Does covenant run w/ the land?

Express, so intent.  Actual knowledge for notice.  No strict vertical privity (b/c lease and not same interest/duration – R. 144), but horizontal privity.  Does a covenant not to compete Touch and concern?

H: Norcross overruled…It is enforceable today…market value is a direct concern of the land…K got compensation for restriction, fair to Plaza expectations, K and CVS are knowingly destroying Plaza.

Facilitating “orderly and harmonious development for commercial use”.  Must have reasonable reliance.


Privity:
Hypo: A by deed to B with agreement to build only ranch.  B sells to C who builds a colonial.  A v C, A wins (all elements).  If C by adverse possession, A v C, C wins b/c no strict vertical privity (same duration, not same title).

If C (adv poss) wants to enforce the benefit against D, he cannot b/c for benefit to run, need loose vertical privity (“succeeds to some interest of the beneficiary” – ex. lease), but ADV POSS (does not succeed to anything) loses!

i.e. Tulk v Moxhay

Tulk to Elms w/ Garden.  Elms promises never to build, to maintain, and that Tulk’s tenants could always enter the garden.

E then sells to M, attempting to reserve an easement to a 3rd party.

England: TR CT: Only Horz. Privity for L/T ground leases, so M is free to ignore the covenants b/c no horizontal privity.  CT: Injunctive relief against M.  

Why are requirements for injunctive relief easier than those for damages in servitudes?  B/C $ damages to the successor of a burden is harsher b/c injunctive relief is only in rem and does not extend to all personal assets.


Straw:

Today, arguments for no horizontal privity at all b/c easily circumvented (Tentative R. draft):  Straw-

To have it run with successors and assignees when no horizontal privity (covenant w/ no deed), have originals each convey to Straw who in turn conveys back to originals w/ covenant in the deed.  Now horizontal privity (for each w/ Straw).

3. A covenant can be enforced by a successor to the promisee - Benefit to run w/ the land  if

a.
The contracting parties intended the servitude to run w/ the land
i. same as Burden

b.
Privity of estate

i. Vertical Privity - succession of the benefited estate from the original contracting party to the current owner

c.      The covenant must "touch and concern" the affected land

            4. i.e. Wheeler v. Schad

Hurd in deed to Doscher.  Six days later, K with Doscher for dam and maintenance costs.  Hurd to sucessor, Doscher to assignee.  Successor spends $3500 to fix dam, and wants assignee to pay half.  Is assignee bound by the Doscher K?

H: No, for the covenant (burden) to run with the land, must touch and concern, privity (H and V), intent, and notice.  No horizontal privity in this case b/c 2 instrumentalities.  Hurd should have made 1 instrumentality on 1 day.  

C. Equitable Servitudes

1. An equitable servitude is a covenant that runs w/ the land in equity and can result in equitable remedy:

a.  Injunction

                  b. Specific Performance

2. An equitable servitude can be enforced by a successor to the promisee or can bind a successor to the promisor if 

a. The contracting parties intended the servitude to run w/ the land
b. The servitude "touches and concerns" the land

                 c. The successor of the promisor has notice of the servitude

* No need for horizontal or vertical privity!

3. Implied Reciprocal Negative Servitude

a. If the owner of two or more lots (i.e. a developer) sells a lot w/ restrictions in the deed, the servitude becomes binding on any lots retained by the developer. (Conflicts w/ Statute of Frauds).  During the period of the restraint, the developer of future owners can do nothing on his lots that is forbidden to the owner of the lot sold.

i.
A common grantor sells one or more lots w/ restrictions

ii.
The grantor retains lots that bear a relationship to the lots already sold

iii.
The relationship is such that use of the land retained by the grantor in the restricted way would be detrimental to the restricted way.

iv.
There is an intent to bind the retained land

1.
Cts imply a restriction so that the servitude becomes mutual

2.
Because such is implied, it can only be enforced at equity

3.
Find the intent to bind retained land through:

- plain language of restrictions

- general planned scheme that whole area shall be uniform

- expectations of purchasers of restricted land, based on brochures or promises made by developer 



v.        i.e. – Warren v. Detlefsen

Implied reciprocal servitude for developer with a uniform scheme of development in mind.  Cannot later say economy changed and had to build multi-family units when restriction in deeds was for residential purposes only.  Developer argues that residential is not limited to single-family.

Need visible distinctions (Phase I v. Phase II)


vi. Hypothetical:

O to A w/ covenant NO LG DOGS.  Later. O to B with a silent deed.  A keeps LG DOG.

1. O v A – O wins: K law.

2. B v A – B wins: No privity – No K law, but B has standing to sue b/c O will not always be around to enforce (property action).

B keeps LG DOG.

1. A v B: Implied reciprocal servitude applies as long as B has notice of servitude.  Why? B/c fair to A for general scheme of development.

But does B have notice? 1. No actual knowledge 2. No constructive knowledge b/c must be in B’s chain of title (O to A not part of B’s chain of title) 3. Inquiry – possibly at some point.

If deeds A through C have no restrictions, but then sales slow, so O puts in deed D and thereon, NO LG DOGS.  

1. A keeps a LG DOG: D v A: A wins…A has no notice.

2. D keeps a LG DOG: A v D: D wins…only the people who buy the later lots can sue…3rd party beneficiary will have standing to sue b/c they bought in reliance on the scheme.

4.  General Notes:

1. If parcel for day care for the benefit of subdivision residents, and X conveys to new owner who brings in outside children, 

i.e. Blevins v. County Association for Retarded Citizens: If the covenant is ambiguous, read narrowly to favor the free use of property.

2. If new owner changes it to video rental, terminate the covenant.


i.e. El Di, Inc. v Town of Bethany Beach

City sues for injunctive relief to stop El Di from selling alcohol.  El Di argue waiver b/c everyone brown bagging.  

CT rejects waiver, but says there is an internal change in the town from religious to resort, so the purpose of the restriction is no longer achieved.  There is an inquiry into the intentions of the original parties.  What would they say under current circumsatnces?

Does not relieve people from fs determinables b/c “change in circumstances” must apply to entire community and be internal.

Counterarguments:  Need to take this “change in circumstances doctrine” slowly.

1. If circumstances had changed so much, there would be no dispute (but there will always be a holdout).

2. These covenants are not made on a whim…lawyers draft them, so intent is express.

3. Sends message that there is no assurance as to covenants drafted.

3.   i.e Brown v McDavid

Developer reserves right to terminate restrictive covenants w/o liability to early buyers as long as he retains 2/3 of the original lands.

1. Owners have constructive notice of right to terminate.

2. Developer or lender will include this clause b/c business is risky.

* Could prejudice developer when: Assoc. votes to increase $ assessments:

a. He is trying to sell out with assessments, these affect his marketablility.

b. He has to pay assessments on unsold lots.

*  Assoc. could impose their restrictions or relax his restrictions.  2/3 rule means that developer can terminate these restrictions.

4.   Allow developer 3 votes for every unit; give the developer control until   

                       75% of the units are sold.

Problem: Anti-democratic, no 1 man 1 vote.

Solution: Put time restrictions on amount of time to complete sales (2 yrs, then 1 man 1 vote).  But CTS are against this b/c lenders will not do business in the states that adopt this statute…so say that the the votes are allowed until foreclosure.



5.   i.e. Smith v. Butler Mountain Estates

Smith wants geodesic dome home.  Covenant (Smith had constructive notice) restricting house plans w/o approval.  Can say waiver if other geodesic dome homes, covenants change with time, all other houses are hodge-podge, etc.

Standards:

1. Unenforceable covenants (impair alienability, discriminatory, etc.)

2. BJR - $ Assessments or Strict scrutiny (Aesthetics)

Standard: Business Judgment Rule: cannot be arbitrary; must be reasonable and in good faith.  Must follow their own procedural rules for approval (merits are not second guessed).

But this standard may not be transferable to subdivisions b/c trustees are not professionals…cannot sell home like stocks if you are unhappy.  Profits are not necesarrily at risk.

6.   Since deeds are prepared by title co. and others, restrictions get left off  

of deeds.  So, record it in Declaration of Covenants (no horizontal privity issue b/c covenant on own land).  Each time there is a deed out, Declaration must be referenced to.

7. If 1 lot, 1 house covenant, but house already built, covenant terminates b/c laches…no enforcement b/c tardy opposition.

8. Cannot amend or delete a covenant when subject to fewer than all of the lots…must apply to all.

9. A real covenant ($ damages) can only be enforced if the benefit touches and concerns the land…If the benefit is in gross, the burden will not run!

For equitable servitudes, enforceable even if in gross.

D. Termination of Covenants and Equitable Servitudes

1. Merger - if the burdened and benefited land are owned by the same person, the covenants and equitable servitudes are terminated

2. Change of Conditions - if the purpose of the restriction can no longer be achieved, the restriction is waived and no longer applies

a. The change has to be of a general nature throughout the community

b. The changes are usually things that the parties could not anticipate, but would approve of if did anticipate.

3. Condemnation - if the govt uses eminent domain and condemns the burdened land, the restriction is terminated and the owner of the benefited land is entitled to damages.

Public Land Use Controls

I. Eminent Domain

A. Eminent Domain - Govts have the power to take title to property against the owner's will, but are required by the 5th Amend to compensate for it.

- Gov’t has this righ tto overcome holdouts.  Gov’t cannot buyout like Trump or act in secrecy.

1. Compensation: ONLY FOR VALUE OF LAND AND PROPERTY.

-no sentimental value compensation

-no “good will” compensation

-no “severance damages” compensation [re-doing business cards, etc.]

Not really made whole, so can contest the taking.

2. i.e. Berman v. Parker – Gov’t using for one day or usinf public money to puchase is not enough.

Must be for “public use” or “public benefit”

CTS believe this will policed by the legislature.  But unless it affects the public, there is no righteous indignation.

B. Public Use

1. "...nor shall private property be taken for public use, without just compensation." - from the 5th Amendment

2. US has interpreted "public use" to mean public purpose (process, not substantive standard)

3. The cts will not second guess the legislatures

a. minimal rational standard for an ordinance

b. the legislature declares what is the public interest 

c. the legislature must follow the proper procedures

3. i.e. Hawaii Housing Authority v. Midkiff – Breaking up big landowners

Real estate ownership in fsa highly concentrated.  State wants to reduce this concentration.  The Land Reform Act applied to large landowners and needed 25 eligible Ts for the statute to apply.  Landowners argue that if they sell, they have to pay taxes.

CT says constitutional b/c broad definition of “public purpose”.  Legislation goes unless “palpably without reasonable foundation”.

4. i.e. Poletown Neighborhood Council v. City of Detroit – Taking from small landowners

GM wants to build plant in “green field” or they will leave Detroit (already has a high rate of unemployment).  Only 1 site that met their specs.

Mich. SC says constitutional… “public purpose”.

C. "Taking"

1. Acquisition by the govt of fee title

2. A permanent physical occupation of property by the govt or by a govt authorized 3rd pty

a. i.e.  Loretto v. Teleprompter Manhattan CATV Corp 

Landlord of a brownstone in NYC protested the attachment of cable and crossover box for cable tv that was authorized by a NY law.

Is a minor but permanent occupation authorized by government a taking for which just compensation is due?

H: US held that the permanent physical occupation was a taking.  Loretto’s Bundle of Sticks – Rt. to exclude is adversely affected – most treasured stick, so should be compensated.

3. Quick Take statute - the govt takes the land and figures out the market value later (compensation decided later)

4.  fire escapes, alarms, utility connections, etc.  L has to install these, but there is not 3rd party involved here…L install on his own property.

D. Just Compensation is usually market value.

E. i.e. Pruneyard v. Robins – shopping center.

Protesters want to pass out leaflets.  Owner had uniformly excluded all protesters.  Calif. SC said he had to let them on b/c free speech.  Owner argues 5th and should be compensated.  Public purpose = free speech.

Calif. SC said no taking.  Does Loretto overrule this?  No, the distinction lies in a residential v. a commercial property which is already open to the public.  Also, temporary invasion v. permanent (weak).

II. Zoning – Political Process

A. Zoning attempts to prevent harm from incompatible uses by dividing a city into zones

1. Modern zoning also regulates uses to achieve public benefits or to maximize the tax base

2. Euclidian Zoning – Hierarchy: I-2, I-1, C-1, R-2, R-1.  Any lesser use is permitted in any zone, but not vice versa.

Principles:

1. Desirable to segregate uses – apt. too close to single-family home is parasitic.

2. Wholesome housing is the central concern.

3. A lot of open space is desirable – min. lot size requirements, applies to resid., ind., parks, etc.

4. Rsists change once city is planned out – difficult b/c plan by non-professionals.  

B. State statutes called enabling acts grant the authority to local govts to regulate the use of the land

C. Public Purpose

1. The cts will not second guess the legislative bodies

a. minimal rational standard for an ordinance

b. the legislature declares what is the public interest 

c. the legislature must follow the proper procedures

D. The zoning statutes are usually part of comprehensive plan of the local govt

1. Good planning can anticipate most everything and then change very little from the plan

E. Police power is not a taking b/c controlling what is contrary to public interest

1. power to control nuisances


F.  i.e. Amber Realty Co. v. Village of Euclid, Ohio

AR says zoning is a taking.  Said deprived w/o due process, so zoning is unconstitutional.  Said statute should be narrowly drawn and not overly inclusive (clean industry should not be kept out of resid. b/c people wan tot live close to work.

CT rejects this argument and says the test = Unless Leg. Is debatable, give deference to Legislature.

Commentators: CTS are saying that zoning will protect private property rights in the long run (at least for middle class at the cost of poor dwellers – political!)


G.  Why is taking compensated, but zoning is not?



Zoning: 

1. Comforms to people’s expectations

2. Title still there

3. Only the right to develop is gone

4.  Govt is engaged in a mediation activity

5. Nothing irrevocable has happened – re-zoned tomorrow.

Taking:

1. Unexpected

2. Title gone

3. Rt to exclude gone

4. Govt engaging in entrepreneurial activity

5. Irrevocable

H.  i.e. Stoyanoff v. Berkely

Ladue ordinance authorized by Mo. legislature.  P, an architect, wants to build an unusual house.  Review board denies.  P says vague and statute does not give the city the right to regulate aesthetics.

Since the purpose of the ordinance is to maintain market value, must have evidence that the particular style of house will reduce the market value (difficult).  Architectural design at bottom of market value factor list.  Also, P can show that there are other such homes (waiver).

SC said that appearance and general welfare is within the zoning objective, so P loses.

Std. Upheld b/c the board is made up of professionals, not a lay board.

P should have said for relief: Arbitrary or capricious and did not follow their own procedure.

PROBLEM: In this case, deference given to the Legislative component (the board).  If want CT to strictly scrutinize, raise Free Expression, Speech violation, Fair Housing Act violation, etc.  No scrutiny for commercial speech, but down towns need greater scrutiny b/c more desire to stand out!
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