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INTRO

What is Property? (Mosk dissent; Moore)
· A “bundle of rights” = the right to Possess, Use, Exclude, Sell, Give, Bequeath, and Give (7 Rights)

· However, you may eliminate some of these sticks (rights) and still have Property

· EX: there are things you can own, but can’t transfer/sell 

· Medication

· License to practice law

· Grades 
· Overarching Questions( 
· To what extent are property rights ABSOLUTE, and to what extent are they LIMITED? 
· How many sticks can you eliminate and still have property?
· 3 pillars of private rights (as against other people): 
· Torts
· Contracts
· Property 

3 parts of the Course: 

· Nature of Ownership: what it means to own property. Where do property rights come from? How do we acquire property rights? 

· Forms of Ownership: different ways of owning property; dividing up one piece of property among several and among time (temporally) 

· Limitations on What it Means to Own: Restrictions on Property rights/what you can do with your property: 

· Judicial Limits (law of Nuisance)

· Private Limits (Covenants, Servitudes) 

· Public Limits on the use of property (Gov regulations=Zoning, Takings) 

First Question in Property(Does a property right exist? 

Technological change can alter what counts as ‘property’/ property entitlements 

What are the costs and benefits in any given property regime? 

· Who gets to decide where Property Rights come from? 

· Courts?

· Legislature? 

I. Nature of Ownership
1 ACQUISITION by DISCOVERY

Nature of Ownership

· 3 sources of Rights Against Other People:
· Property= the most fundamental source 
· Contracts = transferring rights to property
· Torts = interfering with other peoples’ rights to property
Johnson v M’Intosh (pg3): Acquisition by Discovery (rather than Conquest) 
· Disputed title to land(Ps claim title under grants made by Indian chiefs; D claims the land under a later grant from the US gov. D won

· Issue: Whether Indians have the power to give—and individuals (Ps) have the power to receive—a title to land which can be sustained in the Courts of the US. (NO) 

· Principle of Discovery=Discovery gives title (and thus possession) to the gov

· First in time gets title

· Indians were there first, but…

· MARSHALL=as between European powers, the US was first to discover America

· Discovery gave an exclusive right to extinguish the Indian title of occupancy, either by purchase or conquest

· SO the exclusive right to purchase from the Indians resides in the gov

· Whether this theory of title is valid or not, it is not for the US Courts to decide or to change this accepted approach
· The Indians are considered mere occupants and are w/o power to convey title: General Rule: a person cannot convey any greater property right than they own

· Lesson(rights are very diff depending on which relationship you focus on= Property Rights are Not Absolute= only exist in relation to other people! 
Acquisition by Conquest

· In Conquest, the normal practice is to retain the property rights that existed in the conquered land 

· Under this theory, the US does NOT “own” Iraqi land, even though it conquered it

Time and Property: Why should First in Time matter? 

Pros: Convenient, Clear and Easily Enforceable, Avoids some conflict, Creates Incentives= Encourages efficient use of land and discovery in the first instance
Cons: Distributional Concerns; First in Time is arbitrary= who cares if you happened to get there first? Encourages some Conflict
Lockean Labor Theory 

Entitlement of property actually comes from mixing your labor with the property. Cultivation, not mere possession, gives meaning to Possession of land

First in Time( you exerted labor to get the land first 
Locke and Indians= Indians didn’t own the land in a meaningful sense, b/c they didn’t cultivate the land
INCENTIVIZING what Public Policy deems “good” =and Locke sees Cultivation as the “good” to be incentivized
Advantage(Encourages efficient, productive use of land
Disadvantage(privileges one particular kind of use of property, what about historic value? Allocates property only to the able
Questions(what counts as “Labor?” How much labor do you have to invest? 
Haslem v Lockwood (1871): Manure case
Manure is lying around. A spends time and energy sweeping it up. He needs to get a cart to carry it back to his farm, so he leaves to go get a cart 
In the meantime, B takes the manure
Holding(the manure wasn’t A’s when it was just lying around, but after A swept the manure into a pile (exerted labor), it became A’s. A has a legal claim to the manure
Acquisition by Capture

Pierce

Ghen

Popov

2b ACQUISITION by CAPTURE

Distinguishing: Acquisition by Capture (seizing something claimed) v acquisition by Conquest (seizing something unclaimed) 

Goal in PHYSICAL property(Incentivizing things that Public Policy has deemed good (ie more dead foxes and whales)

Principles in Popov and Pierson(
The Labor Theory of Property Rules= acquisition of property is “good”

So we are interested in creating incentives for the acquisition of property (baseball or foxes or whales or ducks)

But what IS “acquisition/possession?” At what point does Pursuit become Possession (ie culminate in a Property Right?)…

Pierson v Post( General Rule: You must CAPTURE something in order to possess it (no pursuit)
· Facts:
· Post is hunting a fox with his dogs

· Pierson at the last minute pops out, clubs the fox, and takes it

· Issue: Whether Post, by the pursuit with his hounds, acquired property in the fox?

· Reasoning:
· Rule of Capture: Mere pursuit does not = possession, so Pierson didn’t injure Post 

· Exceptions: 

· a) mortal wounding of an animal may be deemed possession; and

· b) “nets and toils” can be enough to establish possession 

· Neither of these exceptions are in play here

· Policy Argument= 

· We want to INCENTIVIZE the acquisition of property!

· Foxes are Bad; foxes are also “property,” so the goal of a property regime should be fewer foxes; it doesn’t matter who kills them

· So we want to incentivize the acquisition of foxes: what should “acquisition” be: Pursuit or Capture? (
· For the sake of certainty, it is easier to confine possession of animals to actual control, or the exceptions listed. Capture (killing) is easy to discern; Pursuit is much harder. 

· So the goal of a property regime should be the killing, not the mere pursuit, of foxes 

· Source of Property Rights(looks to ancient doctrines of property (Grotius)

· Operating Principle(First in Time (whoever Captures first) 

· Disadvantage- may lead to the inefficient use of resources by encouraging over-investment in capture technology

· Dissent (Livingston)(says Pursuit is enough to = possession 

· Property in animals may be acquired without bodily touch, provided that the pursuer be within reach or have a reasonable prospect of taking what he has discovered with an intention of converting to his own use 

· Foxes are still Bad, but…

· Fewer people will hunt foxes if they know that interlopers like Pierson could jump out of the bushes and take their foxes

· Source of Property Rights(we should have looked to the norms and customs of hunters, not at ancient doctrines

· Points out how arbitrary old-fashioned rules are: when have you done enough that capture is certain? 

· Operating Principle: First in time (whoever Pursues first) 

· OVERALL( what counts as “First in Time” implicates all the deep property questions that the rule itself is supposed to address 

· NOTE: The rules of “owning” oil is governed by Pierson
Demsetz v Pierson, Paradox 
· Demsetz(idea that property regimes can prevent a Tragedy of the Commons 

· Pierson(Creates an Acquisition by Capture rule that is a property rule creating a tragedy of the commons! =incentivize capture until all foxes are gone 

Popov v Hayashi(  You must CAPTURE something in order to possess it (like Post)
· Facts:
· Two baseball spectators, expecting Barry Bonds to hit his record 73rd home run, paid money to situation themselves where he usually hits the balls.

· Ball goes into Popov’s glove, but before he can complete the catch, the violent people around Popov trampled him and the ball comes loose 

· Hayashi gets hold of the ball

· Gray’s Rule: A baseball dislodged by incidental contact before momentum has ceased is not possessed. The first person to pick up a loose ball and secure it becomes its possessor 

· Pierson v Post AND Popov v Hayashi:

· Both are arguments over an un-owned thing ‘pursued’ by one person, but gotten by another person at the last minute 

· Gray’s Rule and Pierson( consistent. You must capture something in order to possess it! 

· Are baseballs like foxes, or unlike them? 

· Popov didn’t do any more work to get a chance to capture the baseball than did Hayashi; whereas Post put in more work than Pierson

· Holding( Court orders the ball sold, and gives each half the money b/c Popov did not have a fair chance to complete the capture

Ghen v Rich( ) when does Pursuit become Capture? 
Facts:
Whale hunter (P) shot a whale
Another person (Ellis) discovered the whale
It was the custom that he should have gotten in contact with P so that P could come get his whale (iron holds the whale)
Ellis didn’t do this; instead he sold the whale off to D, who also knew or might have known that it belonged to someone else
Issue: At what point does Pursuit culminate in a Possessory Interest/Property Right?
Ie When have you done “enough” (labor/work) to “Capture” the whale, and thus take possession of it? 
Source of Property Rights(where should we look?
At what other whalers do?
At ancient doctrine (Grotius)? 
3 different Whaling Rules/Norms (Ellickson), Also 3 theories of what counts as “first in time:
1) Fast fish loose fish= (You must have the whale secured to your boat) unless the whale was actually connected by chain to your boat, the whale is up for grabs (Pierson v. Post)
2) The iron holds the whale=all that matters is that your harpoon is in the whale (you don’t have to have it attached to your boat) – Symbolic possession 
3) Popov v Hayashi approach=divided value of the carcass between killer and finder: some right goes to the whaler; some right goes to he who found the whale. 
If the goal is other than “most dead whales,” sticking to old customs can prevent Property Rules from evolving (different rules for different animals); can prevent Public Policy aims 
SO an old custom and usage might impose externalities (out of date goals) on society at large, and we might do well to be skeptical of automatically applying those customs and usages 
Question= who gets to decide what the Goals of a Property Regime should be?

-The whaling industry?
Holding: P is the rightful owner if the dead whale (Rule adopted: Iron holds the whale)( we want to encourage the whaling trade; this decision is limited to this type of industry or trade and does not change the general law of wild animals
Foxes, Baseballs and Whales

· Technologically, you can’t Capture whales like you can baseballs and foxes, so Property Rules for whales are thus different 
· Compare hunting for pleasure v. for trade
Keeble v Hickeringill( When does Pursuit become Capture? (Malicious Interference with Trade duck decoy pond
· Facts:
· P has a duck pond filled with decoys in order to lure and catch ducks
· D fires a gun to prevent P from catching the ducks
· P had put more labor in than Post had in Pierson; however, the ducks themselves were farther from being caught than was the fox in Pierson 
· Issue: At what point does Pursuit culminate in Possession?
· Holding: ruled for P= P’s action was close enough to “possession” here, as opposed to in Pierson 
· Reasoning(D scared the ducks off P’s land: this is significant:
· Court makes a distinction b/w D’s attempt to attract ducks onto his own land/for his own benefit (which is acceptable) versus D’s attempt to scare the ducks to deprive P of them (which is unacceptable) 
· SO: Your rights against someone else include some things (trying to get birds on your land rather than his, interference in the spirit of competition) but exclude others (scaring away the birds from his land, malicious interference). 
· Why didn’t the court focus on the fact that P owned the ducks while they were on his property?
· Maybe they wanted to encourage productive competition and avoid problems associated with trying to decide whose ducks they were
· Possessory Rules of Capture depend on the system defining it! 
2a DEMSETZ and PROPERTY RIGHTS 
Goal of Property Law=to eliminate the Tragedy of the Commons (by providing incentives for the internalization of externalities). An incentive-based approach to Property

The goal of a property regime can be generalized to the internalization of externalities
Property arises when the gains of internalizing externalities exceeds the costs.
· How does a property regime, allow people to internalize externalities?

-Economic Benefits
· Externality=    any cost that one can impose on other people that he or she doesn’t have to take into account (they can ignore it). THE ABILITY TO IGNORE, TURNS A COST INTO AN EXTERNALITY (if the cost imposer has to think about the cost, it is NOT an externality)

= X uses his resources and ignores the effects b/c they fall on others and are “external” to X. 

· Can lead to inefficient use of resources/misallocate resources 
· X might continue his current use—even though the alternative use would make the aggregate of people better off—because he benefits from the current use and doesn’t have to pay for the harm he is causing 
· Transaction Costs=   The others harmed by X could try to arrange to offer X compensation to change his use of resources/land…but it might be hard for the others to get together and do that

Tragedy of the Commons(too many people have the right to use a resource= inefficient over-use of a resource b/c if you don’t use it now, someone else will; no incentive to save resources, but rather an incentive to overuse. 
-Eventually, things become less valuable (pizza example). 
· What can prevent this OVERCONSUMPTION?

Social Costs- people do not want to look like jerks

Abundance- Tof C only occurs when there is scarcity

· Externalities are a function of Transaction costs

· EX: A communally-owned field: X will let his sheep graze on the grass as much as he possibly can, even though this depletes the grass for future uses and for others, because these negative side effects are external to him= a Tragedy of the Commons
· Externality= the depletion of the grass
· Transaction Costs are High( it is hard for everyone else to get together and decide on how to offer X compensation so he won’t over-graze his sheep 
· This is due either to free-riders, or due to people being spread out and hard to reach/organize
· Because of this, X will never become aware of his externalities, and will never have to Internalize them, so misallocation will continue, whereas…
· If everyone else DID get together to pay X to stop over-grazing, X would internalize the externality= the Right to Graze would be internalized! 
Generally: Solutions to the Tragedy of the Commons
· Regulation

· Private Property (Demsetz)

· Quotas 

· Public Education (and thus self-policing) 

· Custom (enforcement from within the relevant community) 

· “The Best Solution” depends on what the incentives to defect are in the first place! 

· Incentives to Defect(If the social sanctions are high enough/if the social cohesion is high enough and the group is small enough, there will be a low incentive to defect  

· SO there is not one single Private Property regime that can satisfy the needs in every situation! 

· Private Ownership as a Solution to the Tragedy of the Commons 

· Private ownership makes owners Internalize some costs
· Private landowner will try to maximize his land’s present value by taking into account alternative future benefits and costs 
· He does this because the cost of wasting his land now falls on HIM
· The owner can economize on the use of the resources from which he has the right to exclude others
· Efficient Allocation of Resources, due to Internalization!

· Externalities still exist BUT the Transaction Costs (cost to others of negotiating over the remaining externalities) will be reduced 
· Example(Pollution credits= a 70’s act regulating pollution. 

· Forcing companies to internalize what used to be externalities (pollution): It is creating a private property regime and letting the market deal with CO2 emissions

· This gives an incentive to companies to become cleaner producers and earn money by selling their pollution credits  

· Credits are valuable and transferable and tradable! 

· The govt’s goal is NOT zero pollution, but an efficient amount of pollution= the pareto-optimal amount: to eradicate any more would cost more than the harm the pollution costs 

· Year after year, the credits become more valuable because pollution will continue to decrease.  Eventually, the profit-maximizing move for all industries will be to install scrubbers instead of purchasing credits.

-This solution works well with un-localized pollutions (such as CO2, not mercury!); so a private property regime cannot always be the solution.

· Justification for private Private Property(A private property regime will be set up when the benefits of internalizing costs is greater than the cost of externalities
· Demsetz applies this idea to the development of the Fur Trade:
· Before, fur animals weren’t that valuable= people would hunt as they pleased b/c the cost of the externality didn’t fall on them 
· Externality= depletion of fur animals
· When fur traders showed up, fur animals became more valuable
· At this point it made sense to set up a private property regime…
· A Private Property Regime(privatized the Right of Capture:
· Now hunters could capture the benefit of fur animals by owning private hunting lands!  
· This forced them to internalize the externality…the cost of depleting fur animals would become their own loss! 
· When the costs of not setting up the property regime exceed the costs of setting up the property regime, the property regime will be set up! 
Costs of Property

· If you are offered money, it is no longer an Externality.
· Ex: if you are watching the grass grow and X offers you money to do something else, and you decline, that means you value watching the grass grow more than X is willing to pay
· according to the Economist, this is still the efficient allocation of resources, because value is being upheld
Problems with Demsetz

· Tragedy of the Commons arises less often than Demsetz thinks
· Cooperation is not as difficult as he thinks, and private interactions have their benefits 
· Demsetz overestimates Transaction Costs 
Coasean Theory

· In a world with no transaction costs and with perfect information, people will bargain for the pareto-optimal allocation of rights/resources, regardless of the initial distribution of property rights
· Pareto-Optimal( where to eradicate any more would cost more than the harm the pollution costs

· BUT in a world with transaction costs, it depends on where the initial pollution property rights are located (ie in our factory hypo: whether pollution rights are located with the neighbors/members of society living around the factory, or with the polluting factory itself?) 

· One reason for this is that property that you have is worth more to you than property you have to go and acquire 

Other than A PROPERTY REGIME, what will prevent the T of the C?
· Regulation (game and fishing laws, etc.)
-Transaction Costs are still a factor, though (Policing costs)

-Government tells you what you are entitled to (Not transferable/tradable) 

· Social Norms (or “Social Sanctions”): No need for a formal regime or regulation because we can rely on norms.  This; however, requires the type of coherent community that would have these norms. 
Tragedy of the Anti-Commons

· Tragedy of the commons= too many people have the right to use a resource(Inefficient over-use of a resource
· Tragedy of the Anti-Commons=too many people have the right to exclude others from using a resource. Inefficient under-use of a resource 
· EX: WTC site. Too many people have an interest there, and each has a right to exclude others from building

· EX: Empty storefronts in Moscow.  Just outside these stores, people were selling items in the cold streets.  Why did they not move inside?  There were too many layers of bureaucracy, each with the authority to exclude you from moving in. 

· Drug research is underused due to patent rights.
3 ACQUISITION by CREATION

Common Law Principle- (Libling)   If you create something –if in that sense you are first in time- then that something (whether tangible or intangible) is yours to exploit, b/c the foundation of property rights is the expenditure of labor and money (which merely represents past effort).

· The underlying idea seems to derive from John Locke, who reasoned that you own the fruits of your labor in consequence of having a “property in your own person.”

· However, the fruits of your labor are NOT always yours alone to exploit, and you do NOT always have full rights of property in your own person. 

Acquisition by Creation 
· If you make something, it’s yours=least controversial way of acquiring property

· Complication= intellectual property: intangible stuff (ie scientific inventions) 

· What counts as “expression” (copyrightable) and what counts as “copying” (not copyrightable) 

· Cookbooks( you can go out and steal recipes from other cookbooks, and as long as you rewrite the recipes before publishing, you haven’t violated copyright! 

· =only the words as published are “expression,” but the quantities of ingredients/how to combine them is copy-able 

Goal in INTELLECTUAL Property( Incentivizing creation (ideas, news, stuff out there in circulation). More complicated to achieve than goals in physical property 
· Ways to protect intellectual property (and thus create incentive to create):

· Copyright-  protect the expression of ideas, not the ideas themselves (in books and articles, music, artistic works, etc); lasts 70 yrs after death of the author; work must be original (independent creations)

· Today, anything expressive can be copyrighted, provided the expressive aspect can be separated from the functional

· Copyright is automatic, even if not registered, one has the right to his art

· Patent- Protects inventions and ideas. Protects novel, non-obvious, or useful processes or products for 20 years

· Much less protection than copyrights

· Trademark- Protects commercial marks or brands; words or symbols indicating the source of a product or service; owners of marks are protected against use of similar marks by others when such use would result in confusion

· Protects consumer confusion

· Reason why Coach purses have their mark all over their products! The bag design itself cannot be protected, but the mark can.

International News Service v AP:(60) News as a type of property for news distributors: Unfair Competition Rule 
Facts:

Two news distributors
P claimed that D “stole” the news (the underlying facts) that it had researched 
D says that, because it merely took P’s published facts, not P’s presentation of the facts, it did nothing wrong 
Issue: Can you protect the collection of the underlying facts/stories?  
YES, as between news distributors
The property rights to the collection of facts/stories are different as between news providers than as between these parties and their customers

General Rule: There is no property right in the news
Reasoning:

The news has a dual character: 1) information and 2) presentation of information; NO exclusive right to information by any one party
Q= The rights of the two parties as between themselves:

For both of them, news matter is stock in trade
“as between them it must be regarded as quasi-property, irrespective of the rights of either as against the public.” 

Unfair Competition Rule(
“Unfair Competition” is usually seen as Misrepresentation= selling someone else’s goods as your own
Here, however, D steals instead of misrepresenting= steals P’s news at the moment it would be profitable to P
D may not do this 
Conditions for the rule to apply(
Non-exclusionary property
Information must be able to be copied pretty quickly/easily 
Public Policy(without a rule of Unfair Competition, we would reduce P’s incentive to go out and get the news in the first place 
=Invokes the Theory of Labor underlying property theory 
Holdings:

1) Among news distributors, news that is collected for the purpose of being published IS a type of property 

2) Among news distributors, this property DOES survive the instant of its publication in the first newspaper 

3) D’s action—taking AP’s news material from its early edition publications or bulletins—constituted unfair competition in trade 
4) Douglas G. Baird- Essay 
Common Law Intellectual Property and the Legacy of INS v. AP
· Protection Property: physical v intellectual: 

· It is easier to possess/hold a fox, and only one person can own it without diminishing the ownership VS

· Intellectual property is not diminished when it is owned by several people

· A complicated tension b/w rights of the public to have access to inventive creations, and the right of the inventor to control the creation

· Granting exclusive rights to information does not necessarily promote a market economy 

· Even though an inventor may be hurt by imitations, the market as a whole may be better off since the price can be driven down and product improved by imitations, as long as this freedom to imitate does not destroy the incentive for people to come up with new devices 
Cheney Brothers v. Doris Silk Corp.

 
General Rule: In the absence of some recognized right at common law or under 
the statutes, a man’s property is limited to the chattels which embody his 
invention. Others may imitate these at their pleasure. 

Nichols v. Universal Pictures Corp. CB Pg. 59
Facts: P sues D for copyright infringement, claiming a movie was made from P’s play. P’s play and the movie had completely different titles but similar plots.

· Literary property is not limited literally to the text, otherwise a plagiarist would escape by immaterial variations

· A comedy based on conflicts b/w Irish and Jews, in which their children marry, is no more susceptible to copyright than the outline of Romeo and Juliet

· There is no doctrinal answer as to when a work is so similar to another that it constitutes a copyright infringement; we only want to balance incentive to create art with healthy competition

Diamond v. Chakrabarty (1980)

Facts: Chakrabarty invented a human-made genetically engineered bacterium that breaks down crude oil, useful for cleaning up oil spills. He sought to patent 3 aspects of the invention: the method of producing the bacteria, an inoculum comprised of a carrier material floating on water (such a straw) and the new bacteria, and the bacteria themselves. The patent examiner approved the first two categories, but did not let Chak patent the bacteria themselves on the grounds that micro-organisms are products of nature, and as living things they aren’t patentable material. The appellate court reversed, and it went to the Supreme Court

· 35 U.S.C. 101: whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof, may obtain a patent therefore, subject to the conditions and requirements of this title

Issue: whether respondent’s micro-organism constitutes a “manufacture” or “composition of matter” within the meaning of the statute 
Holding: respondent’s micro-organism does fall within the meaning of the statute and is patentable

Reasoning: When construing statutes, the court begins with the language of the statute. Courts should NOT read into patent law limitations and conditions which the legislature has not expressed. 

· The dictionary definitions of “manufacture” and “composition of matter” are broad

· The legislative history also supports a broad interpretation; committee reports: anything under the sun that is made by man”

· Things not patentable include: laws of nature, physical phenomenon, and abstract ideas (i.e. discovery of a new mineral or plant, E=MC², the law of gravity)

· Respondent’s claim is not an unknown natural phenomenon, but to a non-naturally occurring manufacture or composition of matter- a product of human ingenuity

· Living things CAN be patented as long as they aren’t naturally occurring

White v. Samsung Electronics America Pg. 62 (9th Cir. 1993)

Facts: Vanna White sued D for using a robot with a wig, jewelry, and gown reminiscent of her hair and dress in an advertisement depicting a robot in front of a wheel of fortune game board. D won on SJ

Holding: the appellate court reversed in part, holding that issues of material fact precluded SJ on White’s claim for violation of her common law right to publicity, and violation of the Lanham Act (federal statute concerned with false representations in advertising); the right to publicity extends beyond name and likeness to any appropriation of White’s identity

Dissent: According to the majority, it is now a tort for advertisers to remind the public of a celebrity. White has a right to her name, likeness, voice and signature, but the D did not use any of these. The D merely used an inanimate object to remind people of White; to “invoke her identity”.

· The majority opinion will rob the public of parody of celebrities, and our culture will be deprived of the valuable safety valve that parody and mockery create

· Intellectual property law assures authors the right to their original expression, but encourages others to build freely on the idea that underlie it

· Overprotection stifles the very creative forces that intellectual property law is supposed to nurture

Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd.  S. Cir. (2005), Pg. 65

Facts: D distributes free computer software that allows users to share files (like Napster). D promotes the software by advertising and encouraging the fact that the software can be used to download copyrighted material

Grokster was not directly infringing copyrighted materials, it was merely facilitating copyright infringement.

Issue: Under what circumstances the distributor of a product capable of both lawful and unlawful use is liable for acts of copyright infringement by third parties using the product?

Holding: one who distributes a device with the object of promoting its use to infringe copyright, as shown by clear expression or other affirmative steps taken to foster infringement, is liable for the resulting acts of infringement by third parties, D held liable for third party infringement

· The prior rule only imposed liability for 3rd party infringement if the distributor had direct knowledge of specific instances of infringement and failed to act on that knowledge

Reasoning: Even though there are potential legal uses for the software, the threat of copyright infringement outweighs the legal uses of the product b/c this form of copyright infringement poses a huge threat to the owners of the material. Many people use this type of software to download, it is now easier, and the copies are identical to the original

· If a product is “good for nothing else” but infringement, then an intent to promote infringement can be assumed
· Products such as Xerox machines or VCRs have a robust non-infringing purpose and are not based on business models that allow copyright infringement.\
· Strict copyright protection would prevent lawful and innovative creations such as the VCR or the Xerox machine.
· Mere knowledge of infringing potential or actual infringement alone is not enough to impose liability to subject a distributor to liability- intent must be present

4. PROPERTY in ONE’S PERSON 

Terms

· Market Inalienable: Things you can’t sell (but can give away):
· Babies, people, sex, transplant organs 
· True Economists (Posner, etc) argue against making anything market inalienable: think everything should be up for sale, if there’s a market for them 
· Market Alienable: Things you can sell:
· Blood, Sperm, Eggs Hair 
· Conversion(a property cause of action. To sue for conversion: 
Prove that you owned the property
Prove that D converted (took) the property
Prove that you suffered damages 
Accession: when one person adds to the property of another, who owns the subsequent property/creation? 
Ex: A goes onto B’s land, cuts down a tree, and makes a flowerpot out of it. Who owns the flowerpot? 
General rule of Creation(the owner of the underlying resource (B) owns the ultimate good produced
Exception: when the person who made the ultimate good so enhanced the underlying resource, it would be ‘unfair’ to give ownership to the owner of the underlying resource
this is in keeping with the Lockean Labor Theory (cultivation)
Another consideration( whether or not the maker of the ultimate good knew he was making it out of someone else’s property
Moore v Regents of the University of California (69) Property in one’s own person

· Facts:
· P got surgery for leukemia. P had unique cells, unbeknownst to him

· D retained P’s spleen for research without telling P 

· D subsequently est. a cell line from P’s cells, got thousands of dollars for it

· P sued for:

· Conversion (property action)

· Breach of Fiduciary Duty/ lack of Informed Consent (tort actions) 

· Issue: Does P have a property interest in his spleen and blood? 

· Holding: NO(P can’t sue for conversion; the tort theories (nondisclosure) are good enough  to reimburse/protect P 

· Reasoning: 
· Conversion(
· To sue for the conversion of his cells, P must have owned them as property, but here there was NO property: Leg has determined that spleens (excised cells) are not “property” 
· A person does not retain a sufficient property interest in excised cells to support a conversion claim 
· Conversion is a Strict Liability Tort
· Privacy Rights(
· P’s privacy and dignity are already protected by the tort theories requiring full disclosure 
· = a Formalistic Distinction b/w property and other concerns
· 3) Patents(
· P’s cells are both factually and legally distinct from the patented cell line= patents protect the creative aspect only ( P has no property interest in the patent
· Concerns of extending Conversion here(
· If we give P the right to bargain for the value of his spleen, it will result in driving up the price of research and/or preventing the unique spleen from ever getting sold in the first place! 
· Body Parts as a “litigation lottery ticket”
· Absent a clear rule, every purchaser of a body part would have to do research to make sure that there was no Breach of Fiduciary Duty in the original sale
· Price of Research would go up
· Tragedy of the Anti-Commons: Breaking up each donor’s contributions would become too hard, so the resource wouldn’t be used at all 
· Conclusion(Conversion liability should NOT be extended, 
· P can still recover in Tort (nondisclosure) 

· Concurring: ARABIAN
· Moral dimension to the idea of Market Inalienability: Body parts should be Market Inalienable. 

· (Paternalistic) concerns about Consequences: 

· Short-term need (to pay off a credit card bill) will cause people to sell their organs for profit

· Distributional Consequences(poor (uneducated) people will sell body parts, rich (educated) people will buy them

· Reverse Incentive Consequences(doctors won’t take as good care of you because if you die, they get your organs to save other patients

· Translating body parts into money degrades human value 
· Dissent: MOSK
· Nondisclosure (tort) is NOT an adequate substitute for the Conversion cause of action!
· Property is a “bundle of rights,” and the same bundle of rights does not attach to all forms of property (ie some property is alienable, some is not)

· Unjust enrichment(D is enriched unjustly at expense of P

· P only has the right to EXCLUDE someone else’s use of his spleen

· P does not have the right to share in the proceeds of the use of it! 

· We shouldn’t have to wait for Legislative action 

· The nondisclosure cause of action

· 1) is unlikely to be successful (hard to prove causal connection between failure-to-inform and injury)

· 2) fails to protect patients’ rights to share in the proceeds of the commercial exploitation of their tissue 
· 3) may allow the true exploiters to escape liability (because P may only sue the doctor who failed to get consent) 
Incidence of Ownership:
The Sticks in the “Bundle of Rights”
· Sell

· Give Away

· Exclude (traditionally viewed as the most important part of property)

· Destroy

· Posses

· Use

· Lease

· Devise

How many sticks must be left in the bundle to have property?
Lockean Labor Theory(Every man has a property in his own person. How can the Court in Moore say differently, when this is the theory that got everything going? 
Right to EXCLUDE: 
· Blackstonian (Absolutist) Conception of Property 

· The right to Exclude is critical to all other rights in property

· Without the right to Exclude others, all the other rights are empty:

· Why should I buy a book from you if you have no right to exclude my use of it in the first place? 

· Right to Exclude Cases: 

· Jacque v Steenberg Homes Right to Exclude is Fundamental 
· Facts: Steenberg=a mobile home mover. Plowed a path through the Jacques’ land despite their protests, to deliver the mobile home. No actual damages to the land
· Proc: Jacques sued for nominal AND punitive damages for intentional trespass to land
· Court granted punitive damages(
· “The private landowner’s right to exclude others from his or her land is ‘one of the most essential sticks in the bundle of rights that are commonly characterized as property”
· “Yet a right is hollow if the legal system provides insufficient means to protect it”
· SO we must punish and deter intentional trespassers, so that landowners don’t resort to ‘self-help’ remedies, and the integrity of the legal system is preserved 
· The right to Exclude is so fundamental that it must be protected! 
VS 

State v Shack: The Right to Exclude is limited by human values 
· Facts: Ds (government workers) entered P’s private property, against his command, to aid migrant farm workers employed and housed by P. Ds were convicted of trespassing(state SC reversed
· Issue: whether the camp operator’s right to Exclude may stand between the migrant workers and those who would aid them. Holding(NO
· Reasoning:

· Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises. Their well-being must remain the paramount concern of a system of law. 
· SO Ds invaded no possessory right of the farmer-employer D= no trespass 
· Generally(Property Rights (including Exclusion) serve human values, and are limited by them= a real tension with an Absolutist conception of Property 
5 ACQUISITION BY FIND (not first in time property, but property previously owned by someone else)
Acquisition by Find(Two Big Questions

1. Why give a finder rights as against the world? 

2. Why give a temporal priority to possession (ie why give title to a finder with possession, as against a prior finder)? 

Goals  (Policy Considerations)of Acquisition by Find law(
Get property back to original, rightful owner

Incentive to pick up 

Incentive to report (because by reporting his find, finder gets title to the property as against anyone except the original owner) 

Efficient use of property 

We want whoever has possession of property to have an incentive to take care of or improve upon it! 

If subsequent finders of property are always concerned that first finders will gain title to that property, they might under-invest in the property because they fear it will just be taken from them 

To not Incentivize Bad Behavior 

One person’s find is another person’s theft 

We don’t want to incentivize lying or theft 

By and large, the only way ownership is established is through possession of things (people don’t keep the receipts as proof of title for everything they own) 

To Discourage Loss by original owner 

Acquisition by Find(2 Issues 

Issue 1: Rights between Finder and Rightful Owner or Previous Possessor (someone who got meaningful possession, ie b/c the property was abandoned) 

Acquisition by Find Rule: a Finder has title to the found property, as against the entire world except
a) the rightful owner and

b) previous possessors

Chain of Possession and Relative Title
An original finder finds something then loses it. A second finder finds it. Original finders sues second finder( original finder has right against second finder
Issue 2: Rights between a Finder and the Locus Owner (owner of the property on which the thing is found)= no clear rule

Factors to consider: 

public or private locus

buried in the ground v on top of it

relationship b/w finder and locus owner

lost v mislaid property  

Armory v Delamirie Lost Property and Acquisition by Find 
Facts: P (chimney sweeper’s boy) found a jewel and carried to D’s shop (D=a goldsmith) to ask him what it was. D offered P money for the jewel, but P wanted it back, but D had already sold it

Trover= an action for damages; P wants the value of the object; versus Replevin= P wants the actual object (the jewel) back

Acquisition by Find Rule: the finder of a jewel has property over it that will enable him to keep it against all but the rightful owner and previous possessors, even though he doesn’t have an absolute property over it, just by finding it

If chimney sweep boy accepts the jewel’s money value (Trover), then D has purchased the title to the jewel and now is its owner! So original owner CANNOT claim title against D…he must sue the finder

· Court ordered D pay P the highest amount the jewels could be worth unless he could produce the actual jewels taken since there is no way of proving their value

Armory + Title 

· Title: Owner and Chimney Boy (Constructive Trust)(
· Chimney sweep boy gets money for the jewel’s value in Trover

· The Trover money is seen as held by chimney sweep boy in constructive trust for the rightful owner 

· By finding the jewel the chimney sweep boy had a right to sell it

· BUT once the owner shows up, the proceeds from trover must be turned over to the owner 

· Title: Owner and Goldsmith(
· Could original owner now also sue goldsmith to get the actual jewel back?

· No, because the goldsmith has purchased title to the jewel, and is its owner 

· Owner can’t sue goldsmith(this would be forcing the goldsmith to pay twice for the same jewel! 

· Risk Allocation(
· There is a risk that the chimney sweep boy will disappear= to whom are we going to allocate this risk: the goldsmith or the original owner? 

· Court will distinguish between voluntary and involuntary bailment
· Bailment + Risk Allocation(
· Bailment=giving someone else your property to be taken care of (dropping off coat at drycleaners) 

· Voluntary: In a case where an owner of property voluntarily chose the bailment, a court will allocate the risk to the owner
· Involuntary: In a case where the owner did NOT have a chance of voluntarily dealing with the finder (as in the jewel case), a court may allocate the risk to the eventual possessor (goldsmith), who did have a chance to deal with the chimney sweep boy

· SO the goldsmith MAY end up paying twice

· Chain of Possession + Claims:
· IF goldsmith does pay twice, he would now have a claim against the chimney sweep boy (if he could ever find him) 


· Playing this out down the chain(if Goldsmith 1 had sold it to Goldsmith 2, original owner would have a claim against goldsmith 2, who would then have a claim against Goldsmith 1, who would have the claim against the chimney sweep boy 

· Justification(this gives incentive to subsequent purchasers to engage in due diligence when buying something to make sure it is a legitimate purchase 

Terrible REASONING:  (Can’t apply this case to a new set of facts) What is the ordinary sense???

Hannah v Peel (111) Lost Property and Locus Owners 

Facts: 
D owned a house that he had never occupied, but that was conveyed to him.

D’s house was requisitioned (for quartering soldiers) in 1939

P= a soldier who was stationed at the house in 1940, and who found a brooch.

P reported to his commanding officer, and gave brooch to police

Police gave brooch to D, who sold it

D had never known the brooch was there before P found it

D offered P a reward, but P refused to accept it and maintained his right to possession as against all persons other than the owner, who was unknown
Issue: Who possesses the brooch: the P (who found it) or the D (the locus owner, who owned the property on which it was found)?

Holding: The finder (P) possesses the brooch

Reasoning: Court cites three major precedents:

Bridges v Hawkesworth: finder (P) found notes (money) on the floor of D’s shop; finder gave shop owner the notes and told him to guard them until the shop owner was found. Shop owner put ads in the papers but the owner never was found. 3 years later, finder asked for them back
· Court said that the notes were never in the custody of shop owner before they were found; ruled for finder 
· South Staffordshire v Sharman: D found ring in mud water in the bottom of a pool on P’s private property
· Court said that the possession of land carries with it possession of everything which is attached to or under that land
· In the absence of a better title elsewhere, the right to possess something that is found is in the locus owner  
· It makes no difference that the locus owner is not aware of the thing’s existence (Pollock) 
· Ruled for locus owner 
· Locus if Quo Rule(if something is found upon a person’s land, whether by an employee of the owner or by a stranger, the possession of that thing is in the owner of the locus in quo (see below)
· Elwes v Brigg: A boat was embedded in the soil of property leased to lessees by lessor
· Court held that the boat was the lessor’s (locus owner’s) property, though he was ignorant of its existence at the time of granting the lease
· Ruled for locus owner
· SO: from precedents it is clear that:
· A man possesses everything which is attached to or under his land, and that he does not necessarily possess a thing which is lying unattached on the surface of his land even though it is not possessed by someone else

· Here, the brooch was “lost” until it was “found” by P, and D was never physically in possession of the premises
· Follow Bridges v Hawkesworth and hold for P (finder) 
Court identifies a number of variables around which these cases are aligned, but doesn’t do any actual work of connecting the ideas to this case(
Case (Who wins)     Public/Private   Limited Relationship    Original owner returning    Buried/on top of
	Bridges  (F)
	Public
	No 
	Yes, a chance 
	On top of          

	S Stafford (LO)
	Private 
	Employee
	No chance 
	Buried, ish

	Elwes      (LO)
	Private 
	Lessee 
	No chance
	Buried 

	Hannah    (F)
	Private, ish (taken and used by gov) 
	Involuntary Lessee
	No chance
	On top of 


Another Distinction( Was the property lost or mislaid? If it was mislaid, it goes to the Locus Owner; if lost, to the finder  

PRECEDENT  
              DROPPED?        RELATIOHSIP             ABANDONED           BURIED   v.           PUBLIC           RETURN to



                Or  PUT?




             ON TOP OF       Or PRIVATE     TRU OWNER
	Bridges

Finder Wins
	Dropped
	Patron & owner
	No
	On to of
	Public
	Yes

	S Stafford

Locus Owner Wins
	?
	Employer & Employee
	?
	Buried(ish)
	Private
	?

	Elwes

Locus Owner Wins
	? 
	Lessor & Lessee
	Yes
	Buried 
	Private
	No

	Hannah

Finder Wins 
	Put
	Unclear:  Involuntary Lessor & Lessee
	?
	On top of
	Private (but it is taken by gov)
	No

	McAvoy

Locus Owner Wins
	Put
	Patron & Owner
	?
	On top of 
	Public
	Yes


· These distinctions are all over the place, there does not seem to be a relevant distinction; cannot predict future cases on this precedent!

· Locus In Quo Rule (
· Where a person has possession of house or land, with a manifest intention to exercise control over it and the things which maybe upon it or in it, then if something is found on that land, whether by an employee of the owner or by a stranger, the presumption is that the possession of that thing is in the owner of the locus in quo.” Lord Russell (pg 115) 

· Note: House owner’s rights would be different as against a trespasser than as against someone in his house lawfully (like P here) 

· Who should get the brooch? Policy reasons: 

· Reason to give D (home-owner) the property( original owner would know where to find the brooch if he ever came looking for it 

· Reason to give P (soldier) the property(gives finders an incentive to report, because by disclosing your find, you get title to it as against the entire world except the original owner! 
McAvoy v Medina:  Acquisition by Find + Mislaid Property
P, a customer in D’s barber shop, found a pocket-book lying on a table.

Distinction: “to lose” versus “to place” property(
Property here is not to be treated as “lost” property, as was the money in Bridges 

Holding: P acquired no original right to the property; D’s subsequent holding of the property until the owner comes to call are ok 

Mislaid Property Rule: a finder of mislaid property acquires NO RIGHTS

But how can finder know whether something is mislaid or lost?

At what point does mislaid become lost? 

GENERAL RULES of Acquisition by Find(A Finder of property: 

Acquires no rights in mislaid property
Is entitled to possession of lost property against anyone except the true owner

is entitled to keep abandoned property 

EXCEPTIONS exist! 

· Treasure or hidden money is treated like any other found property

ADVERSE POSSESSION 

A method of acquiring title to real property by possession for a statutory period under certain conditions (ie a non-permissive use of land when that use is continuous, exclusive, hostile, open, and notorious) 

Why would courts require a hostile taking in Acquisition by adverse possession? RATIONALES FOR ADVERSE POSSESSION: 3 Major justifications for AP:

· The sleeping theory of Adverse Possession(Ballantine

· Focus of the Inquiry=Demerits of the one out of possession (the original owner) 

· If the rightful owner “sleeps on his rights” and doesn’t enforce them, he will lose them after a certain amount of time passes. Use it or Lose it!

· We care about the inaction of a true owner
· Earning Theory/ Classic Adverse Possession Doctrine(Powell 

· Focus of the Inquiry= Merits of the Adverse Possessor: did he do enough on the property to earn your right? 

· Statute of Limitations= end of SOL is the point at which the rightful owner no longer has a claim to force an adverse possessor out of the property

· We care about the activity and the productive activity of the adverse possession (it is better to be resourceful w/ the property)
· Holmes( “A thing which you have enjoyed and used as your own for a long time, whether property or an opinion, takes root in your being, and cannot be torn away without your resenting the act and trying to defend yourself.” 
· We care about expectations (psychological state of ownership)
Acquiring Ownership (of Real Property) through Adverse Possession (4 elements):

1. Actual Entry and take exclusive possession
2. Open and Notorious (purpose: to put owner on Notice; AP must be visible) 

Real Property 

Personal Property= modified requirement 

Discovery Rule requires due diligence by true owner (O’Keefe)
New York Rule says due diligence is too onerous; requires an actual demand from true owner

3. Adverse or hostile (no permission from true owner) and under a Claim of Right 
What Counts as Claim of Right? (depends on jurisdiction…State of Mind of Adverse Possessor: 3 tests courts use to decide whether the possessor claims a right to stay

1. Good-Faith Standard “ I thought I owned it”

a. one version= Claim of Right, where claim is founded on a written instrument later found to be invalid

2. Bad Faith “I thought I didn’t own it, but I intended to make it mine”

a. i.e. Claim of Title
b. hostile takeover/ aggressive trespass standard

c. Van Valkensburg v Lutz 
d. “Maine Doctrine” in Mannillo
3. Objective Standard
a. state of mind is irrelevant

b. Have you acted like a true owner should?

c. “Connecticut Standard” in Mannillo
· Consider all three standards on exam
4. Continuous for the statutory period
· How continuous does the use have to be? Depends on jurisdiction

· Use the property as a “normal” owner would

· Tacking (see below)
· Was the owner suffering from a disability? (see below)

Note: If an adverse possessor disclaims ownership (in order to persuade the owner not to sue), then the possessor has stopped being adverse.  Adversity element is destroyed and limitations clock stops! 

· Delay is risky for True Owners:  an implicit statement of ownership by AP entitles him to ownership once SOL runs out.

Note: If you are on someone’s property with their permission, you are not there “adversely,” so the SOL does not start running 

Note: General Rule= you cannot adversely possess land against the government (some states allow it)
Why? (Not fair to the taxpayers, etc 

Note: Relation Back Rule= Once the adverse possessor has acquired title, the new title relates back to the date of the event that started the statute of limitations running and the law acts as if the adverse possessor were the owner of the land from this date

Isn’t Adverse Possession Weird?

At odds with the Absolutist conception of property (the idea that others can gain title to your property, just by using it) 

At odds with the concept of First in Time 

Suggests some limitations on Ownership 
Color of title- an invalid title, for whatever reason, that the holder does not know is invalid (“Super   Good Faith”)

· Some states require a color of title to AP

· Gives you power to claim title to all land in the invalid title

Quite Title Action:  Makes the adverse possessor the Plaintiff.  s/he is looking for a court to grant them the right to the property.

· An action to quiet title is a lawsuit brought in a court having jurisdiction over land disputes, in order to establish a party's title to real property against anyone and everyone, and thus "quiet" any challenges or claims to the title.
· This legal action is "brought to remove a cloud on the title so that plaintiff and those in privity with her may forever be free of claims against the property. 

Concurrent Interest Possession:  Multiple parties obtain adverse possession in the way of a “time share”

· Hypothetical Example

· Miss Fraiser and another student from another session both use the same seat for the same amount of time, but at different times.  Both will obtain adverse possession rights for the seat during their own time.
Real Property v Personal Property

· Real Property=land

· Personal Property=everything else (chattel=a synonym) 

· Why is there a different rule for adverse possession of Personal Property? 

· Concealment:

· You can’t conceal real property, but you can conceal personal property 

· With real property, the owner has a duty to know what is happening 

· Notice: 

· How do you put an owner on notice that personal property is being adversely possessed? 

· With personal property, an Owner might not even know where the property has gone

Tacking + Privity  
Tacking time together to satisfy Adverse Possession SOL

Privity(
Traditionally requires some sort of deed or title that one adverse possessor gives/sells to another adverse possessor (even if the deed later turns out to be invalid)

After Howard: Privity only requires a reasonable relationship between the parties, not necessarily a valid deed (see Howard v Kunto) 

· Privity of Estate does not require actual estate (deed), it is satisfied by the conveying of ACTUAL POSSESSION

Tacking Rules:

You can tack together prior owners and current possessors re: one piece of property 
You can ALSO tack together two adverse possessors (as long as the occupants are in privity)
EX: If there is a 10-year SOL, and one adverse possessor is in possession for 6 years, another for 4 years, you may tack those two possessions together to satisfy the SOL if the two adverse possessors are in Privity 

You may also tack together prior owners AND current adverse possessors, even when only reasonable (rather than actual) title isn’t had;  ACTUAL POSSESSION is enough to satisfy the privity of estate
This extension of Tacking was est in Howard…

Doctrine of Tacking is supported by both, Sleeping & Earning theories!
Howard v Kunto: Extended the doctrine of Tacking 
· Facts: Summer Homes 
· Kunto had title to a lot, but actually lived on the adjacent lot by mistake
· Everyone was one lot off!!!
· Neighbors have a survey done and realize what happened 
· An exchange: Neighbors exchange for title to different land; Howard gets title to Kunto’s land 
· Howard then sues Kunto to try and get his property, which he now has title to
· =Potential for Howard to walk away with BOTH title to his own property AND title to Kunto’s property! 
· Kunto argues: I own this property even though I don’t have title to it, because I’ve lived on it for so long/continuously 
· Howard says: you’ve only had possession of the land for ONE YEAR! 
· Issue/Holding: 

· 1) Is a claim of adverse possession defeated because the physical use of the premises is restricted to summer occupancy? (No)
· 2) May a person who receives record title to tract A use the periods of possession of tract B by his immediate predecessors who had record title to tract A?  (Yes)
· Reasoning: 

· Issue 1(These houses are Summer Residences, so the owners ARE using them “continuously” in the way we would expect the owner of summer houses to use them
· Issue 2( Tacking 
· Question= can you tack together prior owners AND current adverse possessors, even when actual title isn’t had?
· Answer=YES
· Court extends the doctrine of Tacking
· All we need is reasonable connection b/w successive occupants (so as to distinguish them from a trespasser)
· Here(there was sufficient privity b/w Kuntos and the previous owners of the house 
Tacking + Privity, Problems:  

In 1991, A enters adversely upon Blackacre, owned by O. 10 year SOL (So A would own Blackacre by 2001). 7 years later, B enters and ousts A. In 2001, who owns Blackacre? (Answer= O

Tacking + Privity(
you can’t tack A’s interests and B’s interests to reach the 10 year SOL because there is no privity between them (due to B’s forcible ejection of A) (B ousted A)

So since B has only adversely possessed the land for 3 years, O still owns it 

A enters property in 1991. B forces A out in 1998, but six months later A comes back and recovers possession from B. Who owns the land? 

Three Options(
1. The SOL for A’s possession start all over (A gets property in 2008)

2. Tack A and B’s possession together (A gets property in 2001 as if A had never been ejected)

3. Add 6 months to A’s SOL…A will own property after 10 years and six months (in mid-2001)

              *Most courts will take this third approach

      The focus on the amount of time that A was actually in possession reflects more of an Earning Theory of Adverse Possession

Disabilities

The SOL does not begin to run against an Owner who is under a disability at the time the adverse 
possession begins; Instead, SOL begins to run at the end of the disability! True Owner then has 10 

years to eject adverse possession.
· What counts as a Disability in the True Owner? 

1. Minor (under 18)

2. Unsound mind (retarded) 

3. Imprisoned 

HYPOTHETICALS

1- A enters Blackacres in 1990 when True Owner O is only 17  years old.  When will A own Blackacres?

· If SOL is 21 years, then SOL will end in 2011.  However, O’s disability ends in 1991, so does the ten year requirement allow A to own Blackacres in 2001??

· No! The statue says 21 years or 10 years after disability, whichever is longer.

2- O is the owner in 1980, A enters adversely in 1980. O is insane in 1980. O dies insane in 2003, and O’s disability ends when he dies.

· A would become the owner in 2013 (10 years after the ending of O’s disability) 

· BUT what happens if O’s heir H inherits the land, and H is only six years old?

· ALSO 2013, because disabilities must exist when adverse possession begins!! So…

Disabilities don’t tack! 
The only disability that matters is the one that is in place at the time that the adverse possession starts. 

You can’t string together the disabilities of successive owners (like you can string together the possessions of adverse possessors) 

Also: If an Owner dies, the SOL does NOT start over when the land is passed to an heir! 

Conclusion(Heir H is out of luck! 

The land will become A’s in 2013 (10 years after O died and his disability ended) and at that time H will only be 16 years old= not old enough to claim the land! 

However, H could have someone act on his behalf (or the court could appoint a guardian for H)

Why should we be worried about “fairness” to the adverse possessor?

A combination of a Sleeping and an Earning theory: 

if you are involuntarily Sleeping (b/c you are under a disability), then we will not start the adverse possession SOL clock running against you

HOWEVER this will only go so far: you may not tack disabilities of subsequent owners, which reflects an Earning theory on the other side/ the side of the adverse possessor

Van Valkenburgh v Lutz (129) Claim of Title requirement in Adverse Possession 

Facts: 
· Lutzs used the land next to theirs to store junk/as a right of way/graden/house for his son

· Later, the Van Valkenburghs bought that tract of land 

· Bad blood developed between them, and the Van Valkenburghs “took possession” of the land and told the Lutzes to stop using it

· Lutz claimed a prescriptive right to use the traveled way to reach his property and won 
· Van Valkenburghs erected a fence across the traveled way
· Lutz got a new attorney and brought a new action against them claiming he had adversely possessed the land
· Issue: Whether Lutz had title to the land through adverse possession. NO
· Reasoning: 

Ds (Lutz) argue that he had held and possessed the land for over 30 years, and that he had thus Adversely Possessed it. 
To prove actual occupation/entry for adverse possession: Under Civ Prac Act 39, P must prove one of two things:
1. the premises are protected by a substantial enclosure OR

2. the premises are usually cultivated or improved (the lot is being used in a manner consistent with the ordinary cultivation and improvement of similar lands by thrifty owners)

· The purpose of the 2 elements for actual occupation is to give notice to the actual owner

Elements of proof of adverse possession= 
1) Actual Entry 

2) Open and notorious

3) Adverse and Under a Claim of Right (hostility)

4) Continuous 

No Occupation(No cultivation: even though D had a garden, he didn’t utilize the whole premise, and it wasn’t improved upon 

No Claim of Title( D conceded that he knew the son’s dwelling and garden were not on his land (as opposed to a situation like Mannillo). SO by his own admissions, D’s occupation of the premises wasn’t hostile
· Court claims that since D conceded that they knew they did not own the land, invalidated the adverse under a claim of title requirement of AP
Conclusion: the proof fails to establish actual Occupation for such a time or in such a manner as to establish Claim of title by adverse possession. Rule for P

· Court claims that D was acting in Good Faith w/ Charlie’s shack, and thus did not have an adverse claim of title

NOTE: By the Majority’s reasoning, one can never establish a Claim of Title, and thus makes AP Impossible! This is b/c even if D thought the property was his, that wouldn’t be hostile either. 

· The court possibly denied D title b/c he conceded in the prior litigation for an easement that the land wasn’t his
Dissent: FULD
Says actually, Lutz only disclaimed ownership of the property AFTER the SOL had already run

By this time, Lutz already owned the property through adverse possession

SO his assertion that he didn’t own it is irrelevant! 

Occupation(There is no requirement in these statutes that D cultivate the whole property, like the Court says here

It just has to be usually cultivated or improved 

Here, the nature of the cultivation by Lutz was more than adequate to give the owner notice of an adverse claim b/c it was consistent with how others would have used the same property

Mannillo v Gorski Mistake and Notoriety (ie Actual Knowledge)

Facts:
1946: seller conveys premises to D 
1953: Ps acquire the adjacent land 
D’s son extends the steps of D’s land; extends onto P’s land. Stays like this for over 20 years (SOL runs) 
· D’s arg( it has title to this land by adverse possession
· P’s arg( D’s possession was not of the requisite hostile nature
· D just mistakenly believed that she owned the land
· no intentional tortious taking
· so NO adverse possession 
· Issue: 
· 1) Mistake Question= whether an entry and continuance of possession under the mistaken belief that the possessor has title to the land exhibits the requisite hostile possession to sustain the obtaining of title by adverse possession?
· 2) Notoriety Question= whether D’s acts meet the necessary standard of “open and notorious” possession?

· Holding: 
· 1) YES: any entry and possession which is exclusive, continuous, uninterrupted, visible and notorious, for the required time, even though under mistaken claim of title (rather than hostile possession) is sufficient to support a claim of adverse possession 
· 2) NO: this minor encroachment along a common boundary could not be said to give actual notice of possession to the true owner 

Rule: A minor encroachment along a common boundary is not open and notorious for purposes of AP unless the owner has actual notice of the encroachment
· Reasoning: 
· 1) Mistake Question(
· Maine Doctrine: People v Maine(most jurix have abandoned
State of Mind (of adverse possessor) matters!
Property must have been taken with hostility in order to be “Adverse”
A mere mistake as to who owns property does not satisfy the Claim of Title requirement for gaining land through Adverse Possession 
Court REJECTS this approach(we shouldn’t reward hostile invasion of a neighbor’s land
Connecticut Doctrine: French v Pearce
State of Mind doesn’t matter! 
Entry and possession alone are enough to satisfy the Claim of Title requirement for AP (even if done because of a Mistake) 
Court ADOPTS this approach( bottom line is that the original owner didn’t do anything to stop the encroachment (demerits of original owner= “sleeping” theory), while the adverse possessor did things to make the land his (merits of AP)
2) Notoriety Question(
Here, the minor encroachment did not put the true owner on Notice of adverse possession unless the owner had actual notice

· True owner did not know that the stairs in question were in his property; thus, he had no actual notice
REMAND for trial court to decide:
1) Whether the true owner (P) had Actual Knowledge of the encroachment (if actual knowledge, then Ds AP the land) 
2) If no knowledge, whether Ps should have to sell the land to Ds (will it be unfair or too expensive to force Ds out?)
3) If Ps have to sell to Ds, what consideration D should pay P

POWERFULY concept from Har. L. Rev. article by Calabresi

Protecting P’s and D’s entitlements by a Property Rule and by a Liability Rule
	
	PLAINTIFF
	DEFENDANT

	PROPERTY RULE
	P wins, and gets 15 inches back! RECLAIMS his land
	AP granted! D wins the land

(P loses)

	LIABILITY RULE
	Stairs stay, but P gets damages (D pays the P for the land)
	Remove stairs, but gets damages (P pays for the removal)


*Court in Mannillo could have selected any box for damages
O’Keefe v. Snyder (163) AP rules for Personal Property; “Open and Notorious” and the Discovery Rule  

· Facts: in dispute 
· P’s story(O’Keefe (P) contended that certain paintings were stolen from a gallery operated by her late husband, Stiegliz

· P said she noticed they were stolen in 1946; no entry of a break and entry. 

· Neither she nor Stiegliz reported them missing to the police

· Discussed the disappearances with the art world

· P did not pursue her efforts to locate the paintings further 

· 1975: learned that they had been sold to D 

· D refused to return them to P

· D’s story(Frank said his father owned the paintings since 1941, before they were allegedly stolen from P

· Frank said he sold them to Snyder (D)

· Proc: P instituted this action for replevin (to get the paintings back) 

· Issue: When did P’s cause of action first accrue (when did the SOL start)? 

· Holding: the SOL started running when O’Keefe first knew of the theft (cause of action), including the identity of the possessor of the paintings (or should have known this info by use of due diligence)
· so the Discovery Rule applies to action for replevin of a painting

· Reasoning:
SOL: purpose is to “stimulate to activity and punish negligence,” 
However, for certain chattel that is easy to conceal, adverse possession is often not “open and notorious,” 
So the owner is not put on notice/ not given fair chance to reassert title
SO court adopts the discovery rule for paintings…
· Generally speaking, if the paintings were stolen, the thief acquired no title and could not transfer good title to others regardless of their good faith and ignorance of the theft.

· Proof of theft would advance P’s right to possession of the paintings unless other considerations prohibit P, such as expiration of the statute of limitations/adverse possession

· Although the statute limits claims to 6 years, the literal language of the statute yields to certain considerations: The discovery rule applies to this situation

· Discovery Rule( in an appropriate case, a cause of action will not accrue until the injured party discovers, or by exercise of reasonable diligence and intelligence should have discovered, facts which form the basis of the cause of action

· P’s cause of action accrued when she first knew, or should have known by use of reasonable diligence and intelligence of the cause of action, including the identity of the possessor of the paintings

Tacking Permitted by adverse possessors against the owner 
Qualifications(
This Rule is tailored to certain types of chattel (ie paintings), and is not applied to other chattel (real estate) which cannot be easily concealed 
Also, a bona fide purchaser should be able to acquire good title against the true owner 
Here(Is P here entitled to the benefit of the Discovery Rule? 
Did she use due diligence to recover the paintings at the time of the alleged theft and after?
At the time of the alleged theft, was there an effective method for P to alert the art world (other than talking to her colleagues)?
Whether registering the paintings with the art org would put a reasonably prudent purchaser of art on constructive notice that it had been stolen

· The focus of the inquiry will no longer be (in cases such as this) whether the possessor has met the requirements of the test for adverse possession, but whether the true owner has acted with due diligence in pursuing his or her personal property

· Generally, where chattels are fraudulently concealed, the statute of limitations is tolled

Note: New York says due diligence is actually too onerous for the original owner! (SOL doesn’t start running until the owner knew or should have known who actually had the property AND makes a demand for its return 
7 ACQUISITION by GIFT 
HYPO

Serkin says to me “I will give you $100 when I die.” What is this? 

Not a Contract(no consideration (I’m not giving anything back to Serkin)

Not a Will(doesn’t meet the formalities required (written, dated, signed, witnessed, etc)

Not a Present Gift(it’s a gift for the future

So this is not enforceable 
Serkin says “I give you $100.” Is this a gift? 

Is there intent to make a present gift? (Yes

Is there appropriate Delivery? (No…he didn’t actually give me the money

So this is not enforceable 
In order to make an effective gift, 3 elements must be met:  Intent, Delivery & Acceptance
1. Intent to make a present gift 

a. Distinguish from an intent to make a future gift

b. Distinguish from intent to make a will

2. Delivery

a. Manual Delivery (actually handing the thing to someone)

· Required whenever possible. If not possible, use…

b. Constructive Delivery (giving someone the means to actually take possession of the thing that is being given…ie keys to a car) 

c. Symbolic Delivery (giving someone a clipping of a picture of the thing to be given, or an empty Tiffany’s Box) 

· Less meaningful.  Comes from a long tradition; livery of seisin
3. Acceptance

Reasons why the delivery requirement in gifts of personal property still exists:

1. Handing over the property makes vivid and concrete to the donor the significance of giving

2. Unequivocal evidence of a gift to witnesses of the transaction

3. Delivery gives prima facie evidence in favor of the alleged gift 

Newman v. Bost (159) Gifts causa mortis: Formalist approach to Delivery (if you can Manually Deliver something and you fail to do so, Ineffective Gift! 

· Facts:
· Gift Causa Mortis= a gift made in expectation of immediate approaching death= a substitute for a will

· On his death bed, decedent handed P (lifelong housekeeper and lover) a bunch of keys and told her to keep them

· D said that he wanted her to have the keys and everything in the house…pointed in the direction of other rooms

· The keys unlocked a bureau, and in the drawer there was a life insurance policy and some money…no other key unlocked this drawer

· P claimed that the Life Insurance Policy and Household Property were given to her as a gift causa mortis
· P also says and that her Furniture was given as an Inter Vivos gift 
· Issue: When items are capable of actual manual delivery, is subjective delivery sufficient in order to establish a valid gift causa mortis? 

· Holding: No: Actual manual delivery is required where feasible

Reasoning: The law of gifts inter vivos and causa mortis is the same: 

· To constitute a valid Donatio Causa Mortis: (2 requirements)

· 1) Intention to make the gift

· 2) Delivery of the thing given

· Intention(Satisfied

· Intention may be inferred

· As long as the donor knew what he was doing, he intended a gift

· Delivery(Not satisfied re: Life Insurance 
· Intended to prevent fraud
· since gifts causa mortis can often undercut the safeguards of the Will, the requirements should be applied more strictly than for gifts inter vivos 

· Court uses a very Formalistic Approach 

· Rule on Gifts Causa Mortis(Where articles are present and capable of manual delivery, this must be had
· Here(
· Life Insurance Policy= was capable of actual manual delivery, but was not so delivered, so it did not pass to the P

· P couldn’t have expected that she was getting life insurance when she got the bureaus 

· However, had decedent stored the policy in a safe and given P the keys to a safe, it would have been sufficient “constructive delivery”

· Household Furniture= the keys are a Constructive Delivery only of the furniture they actually unlock

· This is b/c—due to their size—actual manual delivery would be impossible here, so constructive delivery is impractical 
· Furniture in P’s room= P gets this out of a Gift Inter vivos theory
· there was sufficient evidence of both gift and effective delivery during decedent’s lifetime  (manual delivery into her room)
· Effective Delivery here= decedent bought the furniture for her and had given it to her/put it in her bedroom
· Distinction: court didn’t give P the furniture out of a donation causa mortis approach, because under this approach there was no constructive or manual delivery
Gruen v. Gruen (166) Present Gift of a Future Interest: Life Estate and Remainder (Right to Title but not possession)

· Facts:

· P= son. His father—through letters—made a valid gift of the title to a painting, but retained possession of the painting until he died
· Effectively, father said “I give you the Klimt painting, reserving possession for my life.” This gave P rights now, just not possession

· Reserves a Life Estate in grantor (father)

· Reserves a Remainder in P (son) 

· P never had possession of the painting, which remained with his father until his death

· D=P’s step mom; has the painting and says that P’s claim to it is not valid b/c you can’t give something you didn’t deliver

· Issue: Whether a valid inter vivos gift of a chattel (painting) may be made where 

· a) the donor has reserved a life estate in the chattel and 

· b) the donee never had physical possession of it before the donor’s death?

· Holding: Yes; a valid inter vivos gift has been made 

· Reasoning: 
· To make a valid Inter Vivos Gift: 3 requirements 

· 1) Donative Intent to make a present transfer

· 2) Delivery of the gift (actual or constructive)

· 3) Acceptance by the donee 

· The burden to prove these elements is on the donee (receiver)

· 1) Donative Intent( There must be an irrevocable present transfer of ownership (otherwise it would be a will for which there are strict formal procedures to follow)

· Here( the letters unambiguously established that the dad intended to make a PRESENT GIFT of title to the painting at the time. 

· Gift= a remainder, effective immediately

· Title immediately vests in P; possession is merely postponed (until donor’s death) 

· 2) Delivery(goal of this requirement is to avoid mistakes by donors/fraudulent claims by donees

· Here(Symbolic Delivery (through the letter) was effective 

· Only title was transferred, and it would be silly to require the donor making a gift of a remainder interest in a painting to physically deliver the chattel into the donee’s hands only to have the donee redeliver it to the donor!

· 3) Acceptance(when a gift is of value to the donee, as here, the law will presume an acceptance on his part 

FINISHED WITH ACQUISITION OF PROPERTY!!
II. Forms of Ownership 
8. FORMS of OWNERSHIP 

Dividing property among several owners (Possessory Interests) and among several periods of time (Future Interests) 
Types of Fees

Fee Simple Absolute(Complete ownership; lasts forever then goes to owner’s heirs

Life Estate( Possession for life; set term of years; then goes back to original grantor
Defeasible Fees( May or may not last forever, depending on events 
Fee Simple Determinable( A fee simple that ends automatically if some event comes to pass “to Professor Serkin, his successors and assigns, so long as the premises are used for a brothel”

Fee Simple Subject to Condition Subsequent(A fee simple that does not automatically terminate but may be cut short if some event comes to pass (transferor’s choice to enforce) “To Professor Serkin, his successors and assigns, but if the premises are not used as a brothel, the grantor has a right to re-enter and re-take the premises”

Fee Simple Subject to Executory Limitation(A defeasible fee that passes to a third-party transferee if cut short

Summary of the Types of Fees:

Heirs

· If a person dies intestate (w/o a will), the decedent’s real property descends to his heirs

· Heirs are persons who survive the decedent and are designated as intestate successors by state statute

Issue

· If a decedent leaves issue, they take to the exclusion of all other kindred

· Issue = descendants (children)

· Distribution is made among the decedent’s issue per stripes, which means if one of the decedent’s children dies before the decedent, leaving children surviving the decedent, such child’s share goes to his children by right of representation

· Today, a child born out a wedlock inherits from their mother and if paternity is acknowledged or proved, from the father
Ancestors

· A decedent’s ancestors (parents) usually take as heirs if the decedent leaves no issue
Collaterals

· All persons related by blood to the decedent who are neither descendants nor ancestors are collateral kin

· If a decedent leaves no spouse, no children, and no parents, the decedent’s brothers and sisters (and their descendants) take in all jurisdictions
Escheat
· If a person dies intestate w/o heirs, the person’s real property goes to the state

Numerus Clausus- “Cannot invent new kinds of property interest!”

The principle that new or customized property interests are prohibited; a person can’t give a fee simple to someone with limitations on its inheritability i.e. “to A and his heirs on his father’s side”

· Merrill and Smith view: numerus clausus applies b/c when property rights are created, 3rd parties expend time and resources that are often external to the transacting parties and the existence of unusual property rights increases the cost of processing info- standardization of property rights reduces these costs 
· Serkin’s view is that albeit insightful, Merrill and Smith’s view is wrong!.
Vocabulary

Estate( the extent and quality of ownership  
Fee( something that you own (from “fiefdom”); Fee Simple + Life Estate (see below)

Lease Hold: when you lease property for a pre-established term (amount of time)

Heirs: People who stand to inherit from O if O dies without a will

Issue: O’s children and O’s grandchildren, etc

Ancestors: O’s parents, grandparents, etc

Collaterals: O’s relatives who are not O’s issue or ancestors (siblings, cousins, etc)

Devisees(people who property is devised to, by a will (as opposed to heirs)
Testator/Testatrix( someone who dies with a will 

You can die Intestate (no will)
Testate (with will)
Partially testate (a will that disposes of some but not all of your property) 
Escheat: What happens to property if O dies intestate with no heirs—that is, no one takes from O. That property is said to go back to the State

Alienability= the sell-ability of land. We want land to be alienable, so that it goes from a less-efficient user to a more-efficient user 

Words of Purchase= identify the recipient of the grant 

Words of Limitation= define what interest the grantees receive

O (grantor) to A (words of purchase) and his heirs (words of limitation) 

*This language traditionally was the only way to create a Fee Simple Absolute
History

· Landlords leased their land to tenants, who held the land “in fee,” and lost the interest upon their death (couldn’t sell or transfer interest)

· To promote efficiency and alienability, the law changed(
· Now landlords would convey property “to the tenant and his heirs”
· This would create an interest in the heirs

· But heirs could not sell the land they inherited

· Law changed again( “and heirs” became synonymous with a Fee Simple Absolute

· Now Tenant got all property rights, as long as grantor said “To tenant and heirs” 
· Today( presumption of fee simple (rather than just a life estate), even if you only grant land “to O,” without adding “and his heirs,” 

· Traditional vs. Modern Rule 
1. O to A: 

a. Traditional Rule( A= Life Estate, O = reversion 

b. Modern Rule(A =Fee Simple, O = nothing

2. O to A, in fee simple absolute 

a. Traditional Rule(A=Life Estate, O =reversion (because didn’t use the exact right words)

b. Modern Rule(A=Fee simple, O =nothing 

3. O to A and his heirs

a. Both Rules(Fee Simple 

Interests v Rights: Heirs

· “O to A and heirs”

· Heirs only have an interest in the land; they do not have a right to the land until their predecessor dies 

· Once predecessor dies, THEN the interest vests and becomes a right 

· At that point (but not sooner), the heirs’ creditors could attach the property to satisfy debts

Fee Simple + Life Estate

· Fee Simple (Absolute) 
· Lasts Forever=closest thing the law recognizes to complete ownership in land
· “O to A and his heirs” (Traditional rule) OR “O to A” (Modern Rule) Interests(
· A has a Fee simple

· O has no remaining interest in the land 

· Life Estate: 

· Possession for life, but at death the property goes to someone else (NOT heirs)

· O to A for life. Interests(
· A has a Life Estate

· O has a future interest = a Reversion Interest (b/c no remainderman was specified): when A dies, property reverts back to O

· So a Reversion is what an original grantor has 

· O to A for life, remainder to B
· A has a life Estate

· B has a future interest= a Remainder (gets land when A dies)

· So a Remainder is what a 3rd party has

· A has a Life Estate but sells the property: “A to C and heirs”

· Since A only owns a life estate, A can never sell a fee simple! A can only sell his life estate

· When A dies, property reverts back to O
 

· SO C would have a life estate terminated when A dies=

· Life estate pur autre vie: a life estate measured by someone else’s life 
· Fee Tail  Outlawed in the United States since 1800s.
· “O ( A, and the heir of his body”
· After A’s death, estate goes to his oldest son (primogeniture)

· Tied up property forever

· No fee simple absolute, property kept going to the oldest son. So, after A, it went to A’s first son, and after that, to that son’s first son…and so on.

· BUT…
· Claire, from NW Law found at that fee tails were used as early asset protection.  It was not only to primogeniture to the first son, but also to the first daughter (So, first child born regardless of gender)
· It kept creditors from claiming the land
· Turns out that the Fee Tail holder could indeed un-tie the property
Baker v. Weedon: “Necessary for the Best Interests of All Parties” 
· Facts:
· Grantor has divided ownership of his farm Temporally:

· O to A for life, remainder to A’s kids if she has any
· A=life estate; A’s kids= remainder

· O’s heirs (grandchildren= Contingent Remainder 
· Contingency= O’s heirs’ interest is contingent upon A having no kids

· A had no kids(so O’s heirs (grandchildren) become Remaindermen 

· A is in economic distress; wants to sell the property and live off the proceeds, even though she only has a Life Estate

· Rule: In order to sell the property as a Life Estate owner, you need permission of the remaindermen 

· Note: Trustee=if O had unified Legal Title in a Trustee, this problem wouldn’t have occurred= Trustee would act on behalf of A during her life, then on behalf of remaindermen (see Trust, below)

· A’s arg( The property has a low current value, and the highway the buyer wants to build would be worth more so it would be Economic Waste not to sell the property= CURRENT INTEREST 

· Remaindermen’s arg(Grandchildren object because they say the house is not deteriorating, and will be worth a lot more in the future =FUTURE INTEREST 

· Issue: Whether a sale of land affected by a future interest is proper, given the competing interests of the life tenant and the contingent remaindermen. 

· Holding: No

· Reasoning:
· Courts CAN order the sale of land for the prevention of waste, if there is “Necessity” 

·  “Necessary for the Best Interest of All Parties” Test
Economic Waste is not the exclusive and ultimate test to be used
Consideration should also be given to the question of whether a sale is necessary for the best interests of all parties  
Here, a sale could cost great financial loss to the remaindermen
Conclusion: the best interest of all the parties would NOT be served by a judicial sale of the entirety of the property at this time 
Concededly, A needs money and deserves an equitable remedy
But “this equity does not warrant the remedy of sale of all the property since this would unjustly impinge upon the vested rights of the remaindermen” 
The Waste Doctrine- designed to avoid uses of property that fail to maximized the property’s value; emerged to reconcile the competing interests of life tenants and remaindermen

· Application turns on a # of variables: the nature of the property interests of the competing parties, the conduct in question, the remedy sought

· The greater the life tenant’s interest, the more freedom they have in using the property in question; the more tenuous the future interest, the less protection they get

Affirmative waste: arising from voluntary acts i.e. cutting down trees; liability results from injurious acts that have more than trivial effects

· Injurious- acts that substantially reduce the value of the property

· Exception: open mines doctrine- minerals can be extracted, even if doing so reduces the value of the property for holders of future interests, if the minerals were being extracted when the future interests were created
Permissive waste: arising from failure to act i.e. not keeping land up; liability results from failure to take reasonable care of the property

· Kimbrough v. Reed- life tenant who let a water pump fall into disrepair resulting in loss of lawn, shrubs, and trees had to pay damages

· McIntyre v. Scarbrough- life tenant’s failure to pay property taxes is waste resulting in forfeiture of the life estate

Trust

Divides title of property into Equitable Title and Legal Title 
A Trustee is given Legal title and “owns” the property, but it’s for the benefit of the Beneficiary, who has Equitable Title 
Trustee(Legal Title
Trustees are often banks, who perform the duties for a percentage of the underlying assets 
Beneficiary(Equitable Title 
The Beneficiary no longer has to get the permission of remaindermen, because the Trustee has full title 

Trustee is held to a fiduciary duty: if they breach it, or if they violate the terms of the trust, they can be sued/their actions can be vetoed 
Trustees solve the Baker v Weedon Problem:
Reunifying Title in One Person, on behalf of grantees (even when ownership is temporally divided)
Legal Life Estates are generally disfavored in the law today(you are better off creating a Trust 
Livery of Seisin 

· Delivery of Property 
· In the old days, in order to actually get/own property, there had to be delivery of the property(symbolically (ie hand a clot of earth or a branch to the recipient)
· The recipient would then be said to be Seized of the property 
· Had to do with making a Memorable, public transfer of property 
9 + 10. FUTURE INTERESTS (In Grantors and Grantees)

Future Interests are created when an owner of a possessory estate grants a lesser possessory estate to someone, thus necessarily creating a future right to possession when the lesser estate expires.

· They are not possessory, but are capable of becoming possessory in the future
· So, they are presently existing property interests which confer a future right to possession
· Future Interests Created by Conveyances(Formalistic Property Law 

Overview
1. Interests created in the Grantor (3): 

1. Reversion  (Life Estate)
2. Possibility of Reverter  (Fee Simple Determinable)
3. Right of Entry (Fee Simple Subject to a Condition Subsequent)
2. Interests created in the Grantee (2): 
1. Remainder  


· Vested (subsequent clause)
· Indefeasibly vested 

· Subject to Open 

· Subject to Complete Divestment 
· Subject to an Executory Limitation

· Contingent (same clause) 
2. Executory Interest

· Shifting 

· Springing 

Note: Future Interests can be created in all types of Fees 
9. FUTURE INTERESTS IN GRANTORS
Interests created in the Grantor (3):     (IMPORTANT FOR EXAM**)

· Reversion ( when O gives less than his full estate (ie gives a Life Estate to A), O retains a Reversion and when A dies the property comes back to him 

· O conveys Blackacre “to A for life.”  O has a reversion in fee simple that is certain to become possessory.  At A’s death, either O or O’s successor in interest will be entitled to possession—the land reverts back to them!

· Possibility of Reverter ( “so long as”= when O gives A land subject to a condition (fee simple determinable), and A doesn’t meet the condition/the condition doesn’t occur, the land automatically reverts back to O  

· O conveys Blackacre “to Town Library Board so long as used for library purposes.”  O has a possibility of reverter if the condition of Blackacre being used for lib. purposes is breached.
· Right of Entry ( “but if” =  when O gives to A land subject to a condition (fee simple subject to a condition subsequent), and A doesn’t meet that condition/the condition doesn’t occur, O has a Right of Entry (can come in and take his land back) 

· O conveys Blackacre “to Town Library Board, but if it ceases to use the land for library purposes, O has the right to re-enter and retake the premises” 
· Note: you can sell all these interests?  YES, by most states it is allowed!
Defeasible Fees (ie Fee Simple Defeasible) 

· Fees that may or may not last forever, depending on events
· Different from Fee Simple Absolute (which lasts forever) or Fees for a Life Estate/Term of Years (which will come to an end after a period of time) 

· 3 forms of Defeasible Fees (distinguishable by how they end)

1) Fee Simple Determinable (FSD)

2) Fee Simple Subject to a Condition Subsequent (FSSCS)

3) Fee Simple Subject to an Executory Limitation (FSSEL)

1- Fee Simple Determinable (FSD)( A fee simple that AUTOMATICALLY ENDS if a stated event happens (Grantor doesn’t have to do anything)= 

O to A“so long as” X

Can also apply to Life Estate: O to A for life, so long as X 

Title reverts to the Grantor automatically 
· O to A for life so long as  [the land is used as a school]

· A=Fee Simple Determinable

· O=Possibility of Reverter 

· If A stops using it for school purposes, A begins to adversely possess the property!

· SOL starts running on adverse possession as soon as A begins using it for a purpose not stipulated by O (ie as soon as the event comes to pass)

· Grantor has more power under FSD than under a FSSCS

2- Fee Simple Subject to a Condition Subsequent (FSSCS)( A fee simple that MAY BE CUT SHORT if a stated event happens (Grantor must intervene)=

· O to A “but if” X, then O may re-enter

· Applied to Life Estate: O to A for life, but if X, then O may re-enter

· If the event X comes to pass, the fee simple doesn’t end automatically, but the holder of the remaining interest must actually act: file an action for ejection 

· Note: if the grantor is the one holding the remaining interest, he is said to hold the Right of Entry
O to A, but if A stops using the land as a school, the land reverts back to O
A=Fee Simple Subject to a Condition Subsequent
O=Right of entry 
If A stops using it as a school, A nonetheless doesn’t begin adversely possessing the property until O asks her to leave!
O has a Right of Entry, that must be exercised if he wants the property back
Remainder Interests
1. O to A for life, then to B for life, then to C

a. A: Life Estate

b. B: Remainder in a Life Estate
c. C: Remainder in Fee Simple
d. O: Nothing 

2. O to A for life, then to B for life 

a. A: Life Estate

b. B: Remainder in a Life Estate
c. O: Reversion 

3. O to A for life, but if A stops using it as an art gallery, O may reenter

a. A: Life Estate subject to a Condition Subsequent 

b. O: if A dies, Reversion. If A stops using it as an art gallery, Right of Entry
4. O to A for life while A uses it as an art gallery

a. While=same idea as “so long as”

b. A: Life Estate Determinable   

c. O: Reversion (life estate) AND Possibility of Reverter (LED)

5. O to A for life, then to B and her heirs if B attains the age of 21 before A dies. B is 15 years old at the time of conversion

· If B becomes 21 during A’s life: 

· B has a vested interest (no longer a contingent interest, b/c at this point B has satisfied the condition upon which the interest was contingent)

· O no longer has an interest (divested of his interest)

· If B dies before becoming 21, it reverts back to O at the end of A’s life estate 

· O to A for 20 years 

· This is a term of years 

· After the 20 years, it reverts back to O 

· O to A for life, then to B for life. O dies with a will giving all of his property to C. 

· Then A dies(now B has the property

· B dies( The property would have reverted to O, who owns the “property” of the reversion interest. O gave all his “property” to C; so the property will revert to C according to C’s reversion interest 

Mahrenholz v Country Board of School Trustees: Crazy Formalism: Distinction b/w Fee Simple Determinable (“so long as”) and FSSCS (“but if”)

Facts:

· Grantors (Huttons) conveyed some of their land to the school district, through a warranty deed:
· Huttons to School District so long as the land is used for school purposes only, otherwise to revert to Huttons
· Huttons + their heir (Harry)= a Possibility of Reverter 
· At the same time, Huttons conveyed the rest of their land to the Jacqumains, and the reversionary interest the Huttons held in the school land

· Years later, the Jacqumains conveyed the property, and the reversionary interest the to the Ps, the Mahrenholz

· After several years, the District stopped using the land for school purposes= broke the condition! 

· Harry (Huttons’ heir) disclaimed his interest (Possibility of Reverter) in the property in favor of the Ds(releasing and extinguishing any right he may have had in the deed to that land to the school District 

· Ps claim the school land automatically reverted back to Harry when they broke the condition, hence, Ps own all the land (fee simple) b/c Harry conveyed it to them after the condition was broken
Issue: Whether the Ps could have acquired an interest in the School grounds from Harry Hutton
Holding: Yes: the deed from the Huttons to the District created a fee simple determinable in the school district followed by a Possibility of Reverter in the Huttons and their heir (Harry)

· Future Interests (the reversionary interests) cannot be conveyed by will or inter vivos, but can only be inherited. So, Harry Hutton owns the future interest.
Reasoning: 
P’s argue(the initial deed (from the Huttons to the District) conveyed a fee simple determinable, so when the District broke the condition the land automatically reverted back to Harry 

So since Harry owned the property when he made his disclaimer of interest to D, that disclaimer would be irrelevant
*Thus, Harry’s conveyance to Ps would have be a Fee Simple Absolute (everything) 
· Ds argue(the initial deed conveyed a fee simple subject to a condition subsequent, so Harry could not be the owner of the property until he had asserted his Right of Re-Entry 
· Since Harry never took steps towards legal re-entry, he never got the school land back
· SO when he conveyed the property to Ps, he was conveying ONLY that land, not his right to re-entry…
· So Ps wouldn’t have acquired interest in the school district land from Harry
· Court’s determination(
· Fee Simple Determinable was created: the whole thing turns on the word “only”  
· The word “only” is a Limitation on the Fee Simple(shows that the Huttons wanted to give the land to the District only so long as it was needed and no longer
· SO Ps have an interest in the school ground 
· Crazy Formalism( parses the words so closely that they preclude a meaningful response to ownership! 
· Why should there be a difference of result “for school purposes only” versus “but if the property is not used for school purposes”?
· In most states, the possibility of reverter and right of entry are transferable inter vivos

·  Some states continue to follow the common law rule: these interests are not transferable

· Others allow a possibility of reverter to transfer to owner of FSD or FSSCS but not a right of entry

10. FUTURE INTERESTS IN GRANTEES 

Interests created in the Grantee (2): 

        Remainder  


· Vested (subsequent clause)
· Indefeasibly vested 

· Subject to Open 

· Subject to Complete Divestment 
· Subject to an Executory Limitation

· Contingent (same clause) 
       Executory Interest

· Shifting 

· Springing 

1-   Remainders

· Definition: a future interest that is capable of becoming possessory at the termination of the prior estate. Two types:

1) Vested Remainder: An interest which is:

1) Given to an ascertained person and

2) NOT subject to a condition precedent (=it is ready to become possessory whenever and however all preceding estates expire)

EX: O to A for life [life estate], then to B [vested remainder], but if B does not survive A then to A’s heirs [contingent remainder]
Here, the condition (B’s surviving A) is in a **subsequent clause to the one granting B the interest (“then to B”) 

3 Types of Vested Remainders:

1) Indefeasibly vested: the remainder is certain of becoming possessory in the future, and cannot be divested

2) Subject to Open: aka Partial Divestment; the remainder interest belongs to a class of people, but the class is not yet closed (ie “my children”)

 3) Subject to Complete Divestment: the remainder might never become possessory due to a condition subsequent(
· A vested remainder subject to complete divestment is a remainder created in a known person and not subject to a condition precedent, but which is subject to a condition subsequent

This is the same as the Executory Limitation stuff 

Note: The only thing that can divest a vested remainder is an Executory Limitation 

2) Contingent Remainder: An interest that is contingent upon something. Either:

1) given to an unascertained person (President of the U.S. in 2016)    OR/AND
2) made contingent upon some event occurring, other than the natural termination of the preceding estates = Subject to a condition precedent (if the President is a Woman)                     
EX: O to A for life [life estate], then to B if B is still alive [contingent remainder]

Here, the condition (B still being alive) is in the **same clause that is granting the future interest (“to B”) 

Contingent Remainders often create Alternative Contingent Remainders 
When do Remainders vest? 
NOTE: when reading remainders, notice the commas to determine Contingent v Vested, AND remember that only an Executory Limitation can follow a Vested Remainder!!!!! ALSO(see question 9 re: when an interest can be “vested” despite no comma (as long as B will necessarily take, it is vested instead of contingent) 

Alternate Contingent Remainders(
O to A for life [life estate], then to B if she graduates from law school [contingent remainder], otherwise to C 

Either B or C will definitely take= so B and C have Alternative Contingent Remainders
When B graduates from law school, her interest vests (but does not become possessory until A dies), because the contingent condition is met, and C’s interest is cut out. 

But A might still be alive when B graduates(
Important distinction between when an interest vests versus when an interest becomes possessory

B won’t possess the land until A dies

C’s interest would vest when and if B doesn’t graduate from law school

B must die without having graduated law school, in order for C’s interest to vest! 

Vested Remainder Indefeasibly Vested(
Remainder will certainly vest, and CANNOT be divested 

O to A, then to B 

Vested Remainder Subject to Open( 
aka VR subject to Partial Divestment 
O to A for life, then to B’s children 

B is 5 years old and might not have children, so B’s children have a contingent remainder (effectively, it’s like saying “O to A for life [life estate], then to B’s children if B has children [contingent remainder]

B has a child, X. Now, X has a vested remainder interest, subject to Open (B might have more kids, meaning more people would join X in the class) 

Fertile Octogenarian Rule(no matter how old you are, you still might have kids= so the vested remainder isn’t “closed” until B dies! 

Precocious Child Rule(a child could have a kid, no matter how young

Vested Remainder Subject to Complete (Total) Divestment(
O to A for life, then to B, but if A does not use property as a farm, then to C

A might start using the property NOT as a farm before A’s life ends

In that case, the property would go STRAIGHT to C

So B’s interest would be divested (by C’s Executory Interest) before B ever comes into possession! So B might not ever get the property

B=Vested Remainder (in a fee simple) subject to complete divestment 

A=Life estate subject to an Executory Limitation 

C=Shifting Executory Interest 

Fee Simple Subject to Executory Limitation (FSSEL)

A fee simple that, if cut short, passes to a GRANTEE, rather than to a GRANTOR, as with FSD (possibility of reverter) or FSSCS (right of entry) 
SO if a grantor wants to create a future interest in a grantee after a defeasible fee, that future interest has to be an Executory Interest 

The only thing that can divest a vested interest is an EI
O to A, but if X, then to B

A=Fee Simple Subject to Executory Limitation
B=Executory Interest (can be Shifting or Springing; here it is Shifting b/c B takes from the grantee, A)
O=Nothing
O to A for life, then to B, but if B does not use property as a farm, then to C

B=vested remainder in a fee simple subject to an Executory Limitation 

B will absolutely get the property; then has to decide whether or not to use it as a farm 

C =Shifting Executory Interest  
· O To A for life [life estate], then to B and heirs,[vested remainder] but if B dies under the age of 21, to C and heirs. B is age 15

· A=life estate

· B=vested remainder in fee simple, subject to an executory limitation/subject to complete divestment (b/c B can’t control when he dies)  

· C=shifting executory interest 

· Note: the reason this is not an “alternative contingent remainder” has to do with where the commas are= see Question 4, below, and notice that the clause is broken up by commas=contingent (rather than vested) interest 

· An executory interest can be created only in a transferee! 
2-   Executory Interest (or Executory Limitations)

It is a future interest created in a transferee which is not a remainder and which takes effect by either cutting short or divesting some interest in another person (Shifting) or in the grantor or his heirs (Springing)

2 Types of Executory Interests: 

1. Shifting: third party takes from the grantee
2. Springing: third party takes from the grantor 

Executory Interests just create a right of the person holding the interest to have an opportunity to get the property
Executory Interests were created to do what a remainder cannot do: divest or cut short the preceding interest 

3 Flavors of Executory Interests  
1) Executory Interest following a vested remainder in fee simple 

2) Executory Interest following a fee simple subject to an executory limitation 

3) Executory Interest following a fee simple absolute

O to A 5 years from now: this could be an enforceable present transfer, but A has an executory interest (b/c A’s interest isn’t possessory yet) 

A’s interest is subject to RAP 

Executory Interest Questions 

Shifting(O to A for life, but if A does not graduate law school, then to B 

A Fee Simple Subject to an Executory Limitation (FSSEL): 

Shifting = B takes from the grantee
Springing(O to A for life if A gets married

Not a contingent remainder, b/c there is no prior estate that there is a remainder to (ie it’s not O to A , then to B if B gets married)

Instead, it’s a Springing Executory Limitation = 

Springing=A takes from the grantor
Reversion + Springing(O to A for life, then to B if B attends A’s funeral

Problem: at the instance A dies, B hasn’t yet attended the funeral, so B can’t yet take the property. In this case, it goes back to O (who has the reversion interest)

B has a Springing Executory Limitation= B takes from the grantor, once he attends A’s funeral 

O to School Board [fee simple], but if the premises are not used for school purposes during the next 20 years [executory limitation], to B and her heirs [executory interest]

· O=nothing

· School Board=Fee simple subject to an executory limitation 

· that executory limitation will automatically divest the Board’s fee simple if the condition happens

· B= Shifting Executory Interest

Review Questions 

1. O to A for life, then to A’s children. A has one child, B
A: Life Estate
B: vested remainder (because he will get it at some point) subject to open (because A could have more than one child)
O: nothing
If A had no children: 
A’s children would have a contingent remainder (a remainder contingent upon A having children); 
O would retain a reversion (gets it back if A dies without having children) 
2. O to A for life, then to B if B is at least 21 years old when A dies. B is currently 20
A: Life Estate
B: Contingent Remainder in a fee simple absolute 
ie IF B takes the property—and this is contingent upon him turning 21 before A dies—he will take it in fee simple absolute)
Interest vests when B turns 21, but B doesn’t take possession until A dies
If B dies before A dies, B’s heirs get the property when A dies
O: Reversion (it is just called a reversion, even though it is contingent upon A dying before B turns 21…it is NOT a “Possibility of Reverter”). Once B turns 21, O loses his reversion interest and has Nothing.
3. O to A for life, then to B for life if he should survive A, then to C and his heirs 
A: Life Estate
B: Contingent Remainder (contingent upon B surviving A) in a Life Estate
C: Vested Remainder (he will get it, eventually)
O: Nothing
4. O to A for life, then to B if he survives A, and if B does not survive A, then to C
· A: Life Estate
· B: Contingent Remainder in Fee Simple Absolute, vesting when A dies and B is still alive. B will either take, or not, depending on whether he survives A 
· C: Alternative Contingent Remainder in Fee Simple (either B or C IS going to take the property)
5. O to A for life, then to B for life, then to C if C survives A and B
A: Life Estate
B: Vested Remainder in a Life Estate
C: Contingent Remainder in a Fee Simple 
O: Reversion: reverts back once A and B die and if C doesn’t survive them 
6. O to A for life, then to B, but if B does not survive A then to C 
· A: Life Estate
· B: 2 good answers:

·  1) Vested Remainder in Fee Simple Absolute subject to complete divestment 
· 2) Vested Remainder in a Fee Simple Absolute subject to an Executory Limitation (not as good)
· The only thing that can follow a vested interest is an Executory Limitation 
· C: Shifting Executory Interest: an interest that will cut short B’s (grantee’s) estate. Executory interests are, by definition, contingent upon some condition failing to be met 
7. O to A, but if A fails to reach 30, to B
· A: Fee Simple Subject to Executory Interest 
· B: Shifting Executory Interest (shifting b/c it divests another grantee) 
· Once A turns 30: fee simple absolute, B nothing
8. O to A for life, then to B, but if B stops farming the land then O can re-enter
A: Life Estate
B: Vested Remainder in a Fee Simple subject to a Condition Subsequent
B is going to take the property, and only if B stops farming the land can something else happen
O: Right of Re-entry 
9. O to A for life, then to B as long as B farms the land, then to C and his heirs 
· A: Life Estate
· B: Vested Remainder in Fee Simple subject to an Executory Limitation
· B does not have a contingent remainder (even though the condition is built right into the clause) BECAUSE B is going to take
· =the condition is not one that will prevent B from taking, but instead one that will remove the property from B once B has already taken
· The fact that the property doesn’t END with B definitively turns his interest from a vested remainder in fee simple determinable into a vested remainder in fee simple subject to an executory limitation 
· C: Shifting Executory Interest 
· O: Nothing 
10. O to A for life, then to B, but if B stops farming the land, then to C and her heirs
· A: Life Estate
· B: Vested Remainder in Fee Simple subject to an Executory Limitation
· C: Shifting executory interest
· O: Nothing 
· =no difference b/w 9 and 10 (ie “so long as” versus “but if”)
11. O to A for life, then to B, then to C

· A: Life Estate
· B: Vested Remainder
· C: Nothing
12. O to A if A graduates from law school
O: Fee Simple subject to an Executory Limitation
O still retains the property

A: Springing executory interests (divests the Grantor if the condition is met) 
A does not have a contingent remainder, b/c there is no prior estate that there is a remainder to
11. RULE AGAINST PERPETUITIES
If an interest is certain to vest or certain not to vest within 21 years after some life in being at the time of the creation of the interest, then it is good under RAP.

· RAP requires you to identify some person, living on the effective date of the grant, whose life can serve as the measuring life (or validating life). Without such life, interest is void!

· The validity of future interest under RAP is tested when they are created, so you must conjure up what might or could happen, no matter how improbable that scenario might be. (A rule of logical proof)
The Rule against Perpetuities: Dividing Ownership Temporally
Prevents grantors from tying up land for too long!

· RAP= a balance between preserving the ability to leave your property to your descendants AND concerns with what it means to constrain alienability and concentrated wealth 

· Presents a compromise between competing interests

· Side 1: Wanting to prevent Dead hand control: 

· prevent inefficient use

· prevent concentrated wealth 

· Protects Alienability=tying up a property eliminates power of sale

· Favors the rights of the person who is alive now 
· Side 2: favoring Dead hand control:

· Sentiment

· protecting income 

· keeping property in your family forever 

· Efficiency- It incentivizes an owner to work the land and put it to good use

The Rule(
· No interest is good unless it must vest, if at all, not later than 21 years after the death some life in being (Measuring Life) at the time of conveyance (Professor Gray) 
· In other words, no interest is good unless it must vest or fail within 21 years of the death of a measuring life 
· Requirement= the class must close AND the interest must vest or fail within 21 years of a life in being 

· Interest must only vest within the relevant time period; doesn’t need to become possessory (except for executory limitations)

No Wait and See(
If there is any scenario in which a conveyance would violate the Rule, the conveyance is VOID from the get-go
Rejects the “Wait and See Approach” (which says that an interest is valid if it manages to actually vest during the perpetuities period, despite the fact that it might not have)
Modifications(
If a portion of a conveyance violates the Rule, only that part is invalidated (but the rest of the conveyance is good) 

Strategy for Solving(
· RAP is a rule of proof! It does not matter what has actually happened, but instead what could happen!

1) Identify the Measuring Life (someone who is alive + ascertainable at the time of the conveyance and who can affect when the interests vest; measuring life class must be closed at the time of conveyance) 

2) Conveyance 

3) One day after conveyance: create a life that can’t be the measuring life b/c it wasn’t in existence at the time of the conveyance, but that is eligible to take as soon as the conveyance happens 
4) Now kill everyone else off 

5) Now ask: will the new life’s interest necessarily fail or vest within 21 years of the measuring life’s death? 

If the answer is YES, it MUST VEST, then the RAP is not violated  

Rule applies to( (examples of each, below) 

· Contingent Remainders
· The interest must vest or fail within 21 years of the life in being at the time of the conveyance 

· Vested Remainders subject to Open
· The interest must close or completely vest within 21 years of the life in being at the time of the conveyance 

· Executory Interest
· The interest must become possessory within 21 years of the life in being at the time of the conveyance 

· Does NOT apply to future interests retained by the grantor or indefeasibly vested remainders
Alienability(
= Why the RAP applies to Contingent Remainders and VRs Subject to Open: 
1. O to A to life, then to B (normal vested remainder) 
· If A wants to sell the property, it only needs B’s permission, and B already exists 
· So normal vested remainders render the property ALIENABLE
2. O to A for life, then to A’s children (contingent remainder)

· If A has children, they have a vested remainder subject to open 

· If A doesn’t have children, the unborn children have a contingent remainder
· In either case, if A wants to sell the property, it needs the permission of A’s children and A’s unborn children, rendering the property INALIENABLE! 

Contingent Remainders + RAP
· RAP says that the conveyance must vest or fail within the 21 year period

· 1) O to A for life, then to A’s first child. A has no children right now) 

· A: life estate

· A’s first child: Contingent Remainder (contingent upon his being born) 

· A is the only person who could be the Measuring Life= ONLY A can affect the vesting of the property to A’s child 

· What could happen that could affect the vesting or failure of the conveyance? 

· A dies without child: interest fails, property reverts back to O

· A has a child: interest would vest within 21 years of A’s death

· Either Way, we will necessarily know whether the property vests or fails within 21 years after A dies, because we will definitely know whether A has a child by the time A dies! =passes the RAP 

· 2) O to A for life, then to A’s first grandchild 

· Say A has 2 children, but no grandchildren 

· A’s first grandchild has a contingent remainder (contingent upon his being born) 

· IF A has a child, and then everyone dies: all we have left is a 1-day-old child. 

· At this point, it is not certain that the interest WILL NECESSARILY VEST within 21 years (ie that the infant will have his own child within 21 years, if A dies tomorrow)

· = violation of the RAP!  Remove the violative clause 

· 3) O to A for life, then to A’s children for life, then to A’s grandchildren for life, and if there are no grandchildren, back to O

· A: Life Estate

· A’s Children: contingent remainder that will necessarily vest or fail within the death of A =survives the Rule

· A’s Grandchildren: 

· IF A doesn’t have a grandchild yet: it is possible that A’s children could have their first child more than 21 years after A dies, SO this is a Contingent remainder that will NOT necessarily vest or fail within 21 years of the death of A = so it violates the Rule and must be crossed out of the conveyance 

· If A has a grandchild already, then that first grandchild has a Vested Remainder, so you don’t even apply the Rule of Perpetuities (however, you DO apply the Rule when it’s a vested remainder subject to open…see below) 

· Note: the Measuring Lives class cannot be A’s children, because A could still have children and so A’s children are not yet a closed class

· 4) O to A for life, then to B if B reaches 25 years old. B is now 5

· A: life estate

· B: Contingent Remainder (B must reach 25): will B’s interest necessarily vest or fail within 21 years of a Life in Being? 

· Yes: B we will know for certain in 20 years whether it vests or fails in B, because that is when B will be 25= this conveyance does not violate the Rule! 

· If B was 3 years old that would violates the Rule, because we wouldn’t know whether B’s interest vests or fail until 22 years pass! 

· Note: between A’s death and B’s turning 25, property goes back to O

Vested Remainders Subject to Open + RAP 

· Almost the same analysis used in Contingent Remainder 

· O to A, then to A’s children, then to A’s grandchildren. A is still alive 

· Requirement= the class must close AND the interest must vest or fail within 21 years of a life in being 

· Only addition= we must know the class/who the possible takers are 

· Here: the class of A’s grandchildren wouldn’t close until all of A’s children are dead

· so for the RAP not to be violated, all of A’s children will have to die within 21 years of A’s death, so that the class (of grandchildren) will close and the interest will either vest (in any existing grandchildren) or fail (if no grandchildren were born)
Executory Interest
· O to A so long as no liquor is served, then to B.
· O: Measuring Life 

· A: fee simple subject to executory limitation 

· B: shifting executory interest( B gets the property (from grantee A) IF A serves liquor

· O to A so long as A does not serve liquor on the premises, otherwise to B
· O: Measuring Life 

· A: fee simple subject to executory limitation 

· B: shifting executory interest( B gets the property (from grantee A) IF A serves liquor

· This conveyance violates RAP b/c A could serve liquor more than 21 years after O’s death

·  as applied, only the executory limitation would violate RAP, so only the executory limitation would be stricken from the conveyance

· thus, the conveyance as applied would read “O to A”, and A would have a fee simple absolute, thereby allowing A to serve liquor as she pleases

· If the contingent interest is created by will, the measuring life must be someone alive at the time of the testator’s death

· In the case of a revocable transfer, the RAP does not apply until the transfer becomes irrevocable, and hence the life in being must be a person alive when the power of revocation ceases
Symphony Space v. Pergola Properties: (NY court of appeals 1996) RAP applies to Commercial Transaction (Repurchase Option Contract)

· Facts: 

· P had rented the theatre in D’s property in the past

· One year, D sold P the entire building for below-market value
· Pergola was still functionally the owner, just not technically: 

· P in turn rented the commercial space to D for $1/year

· P was responsible for the building’s mortgage as well as maintenance

· For consideration of $10, P also agreed to hold open the option for D to repurchase the entire building

· Repurchase option contract(specified that D could repurchase the building at any time within 24 years, as long as closing occurred during stated years

· Issue: Whether Options to purchase commercial property are exempt from the Rule Against Perpetuities 

· Holding: NO: options to repurchase are not exempt, and here they violate NY’s statutory prohibition against remote vesting and are UNENFORCEABLE 

· Reasoning(
· Reasons for applying the RAP to Commercial Transactions( 

· The life-plus-21-years term has little application to the business world

· Still, seems that legislative intent was to apply the RAP to both commercial and non-commercial situations

· Tying up commercial property in perpetuity has many of the same negative effects as tying up residential property in perpetuity

· The Option Contract violates the Rule of Perpetuities: 

· the agreement allows the option holder to exercise it at any time during a period of 24 years, which is outside the 21-year period of the Rule 

· Because there was a possibility of Pergola buying the property back after the 21 year limit (in 2003, for example) that would be a violation of RAP, and thus the entire option is void.

· Court refused to use the “saving statute” to shorten the duration of the exercise period in the Options Contract 

· Court refuses to use the “Wait and See” approach(says that the conveyance is either valid or invalid the moment it is created
· SO although in actuality D tried to exercise their buyback option well before the end of the 21 year period, the option contract is nonetheless violative of the Rule 
· Conclusion( the RAP should be applied to Commercial Transactions:
· Where the parties are commercial actors and there is no validating life mentioned in the instrument, the period of time w/in which an interest must either vest or fail is simply 21 years 

· Qualification: the court does not extend the RAP to right of first refusal options 

· Distinction: rights of first refusal do not hinder investment in property, whereas buy-back options do 

· In recent years, the RAP has been extended to right of first refusals by many courts

Comments on the Case from class:

The Perpetuity Reform Movement

· Does the RAP even apply to commercial options?


-Court says yes.

· Proposal for reformation consistent with RAP

-Why not just make the 2003 option invalid, since that is the only option past the 21 year    requirement.

-Court says “no” and does not apply the saving statue.

· Wait and See

-Instead of using logical proof, just wait and see if the property is actually repurchased after the RAP limit.

-Court says “no,” says conveyance is either valid or invalid from the get-go.

12. CONCURRENT INTERESTS: Co-ownership 
Concurrent Ownership( 

· More than one person has complete and exclusive rights to the same property at the same time (vs. consecutive rights of possession: same property at different times) 

· 3 Types of Concurrent Ownership (below)

Terms

· Ouster:

· When a cotenant (or his lessee) prevents the other cotenant from entering the land that they both share
· Essentially like Adverse Possession by one co-tenant
· Remedy: excluded co-tenant can recover one-half the reasonable rental value of the leased land 
· this is called the recovery of mesne profits

· See Spiller v Mackereth, below
· Accounting: a cause of action to recover a share of rent coming in to the property=a co-tenant can sue to recover a share of rent that’s being paid by someone else
· Contribution: a right to recover money from other co-tenants for expenses that that co-tenant has incurred (fees and taxes)
· Improvements + Repairs 

· Repairs(a co-tenant making even necessary repairs has no affirmative right to contribution from the other cotenants, in absence of an agreement

· So the repairing co-tenant cannot sue to get contributions 

· HOWEVER in the event of an Accounting, you can get a credit from the co-tenant for necessary repairs

· Improvements(a co-tenant making improvements has no affirmative right to contribution, and unlike necessary repairs, gets no credit from the other in the event of an accounting

· HOWEVER in the event of Partition (p54, below), if you’ve improved the value of the property, you will get the value of the improvements (but not the costs of the improvements)  

· Right of Survivorship: if one tenant dies, the other tenant gets to keep the whole property
· Eliminates the need for probate after death

· B/c no interest passes on the join tenant’s death, the decedent’s interest vanishes at death
· No Right of Survivorship: If one tenant dies, the surviving tenant doesn’t get to keep the whole property to himself b/c the dead tenant’s shares are conveyed to his heirs. 

· Survivor must share with whoever the dead tenant conveyed his interest to

3 Types of Concurrent Ownership

Tenants in Common, Joint Tenancy, Tenancy by the Entirety 
· 1) Tenants in Common 
· Each tenant has a separate but undivided interest in the entire property

· No survivorship rights between tenants in common

· The interest of each tenant can be conveyed by deed + is descendible (to heirs)

· Co-Tenants need not have identical portions/interests

· EX: T devises Blackacre to A and B

· A & B are tenants in common

· if A sells her share to C, then C & B are tenants in common

· if B dies intestate, his share goes to his heirs; then C & B’s heirs are tenants in common

· Tragedy of the Commons potential: (incentive to overuse your share) 

· Default: when a conveyance is ambiguous, it is usually a Tenancy in Common

· 2) Joint Tenants  

· Joint tenants together are regarded as a single owner= each owns the entire, undivided property, in theory 

· Joint tenants have a Right of Survivorship and a single interest in the property

· When one dies the dead party’s interest is simply extinguished

· SO the surviving party instantly owns the whole property

· 4 Unities for a joint tenancy to exist

· 1.   Time: the interests of each joint tenant must be acquired or vested at the same time

· 2.   Title: each joint tenant must acquire title by the same legal instrument or by joint adverse possession; joint tenancy can never arise from intestate succession

· 3.   Interest: each joint tenant must have equal undivided shares and identical interests as measured by duration

· 4.   Possession: each joint tenant must have a right to possession of the whole of the property. After a joint tenancy is created, one joint tenant can voluntarily give exclusive possession to the other 

· Absent any of the above unities, a Tenancy in Common exists

· Terminating a Joint Tenancy:

· can be terminated unilaterally, when one of the 4 unities are severed

· i.e., if a joint tenant conveys his share to a third party(title then turns into a Tenancy in Common

· EX: if A, B + C are joint tenants, and A sells his share, B + C will remain joint tenants against each other, but tenants in common re: the buyer of A’s share 

· If in your will you leave someone property held in joint tenancy, will a joint tenancy be destroyed? 

· NO(leaving property in a will is an ineffective conveyance; it is void b/c you have nothing to give, b/c when you die the right of survivorship kicks in and your joint tenants take 

Judicial Partition-  If tenants in common or joint tenants cannot solve disputes by mutual agreement, one may bring an action for judicial partition, in which a court will either physically partition the tract of land into separately owned parts or order the land sold and divide the proceeds among the tenants. 
· 3) Tenancy by the Entirety 

· Exists only in some states, and can be created only in a husband & wife (except in Hawaii[allowed in reciprocal beneficiaries])

· Requires the presence of all 4 unities, plus marriage (except in HI)

· Each party has a Right of Survivorship
· Termination:

· Divorce is the only way to terminate a Tenancy by the Entirety

· Cannot be terminated unilaterally, like Joint Tenancy 

· Added protection of title by Tenancy by the Entirety:

· Protection against unilaterally severance by a spouse’s selling of his share of the title  

· Partition not available

How to turn Tenancy in Common into Joint Tenancy

· Bro and sis inherited a Tenancy in Common from their parents

· They want to change this to a Joint Tenancy b/c they want a Right of Survivorship; can they do this? (
· NO, because they didn’t get title in a single instrument which explicitly granted the property to them “jointly”

· Instead, they got title through intestate succession= not allowed 

· What could they do to get around this rule? Strawman Approach 
· Together they could convey the property to a third party (a “strawman”), who will then turn around and convey it back to them jointly in a single instrument 

· =A Formalistic approach to creating the type of ownership that you want 

Fundamental Problems with Co-Tenancy  
· One co-tenant’s use of the land (ie renting it out) necessarily inhibits the other’s use of the land; however, each co-tenant is allowed to use the land!

· Having title to a property does NOT automatically entitle you to rent:

· Co-tenants in possession don’t have to pay other co-tenants rent (Spiller)

· If one co-tenant rents out his share of the property, the other co-tenant is NOT entitled to rent from the lessee, unless there is ouster (Swartzenbaugh)
· SO in order to have rights to rent, co-tenants must jump through hoops:

· Must actually get themselves ousted

· Must try to rent their share of the property to a third-party and wait for difficulties to arise

· Ouster cannot be satisfied by the opportunity costs of not being able to rent the property to someone else

· Being a tenant in common gives you the right to use the property, but NOT in all the ways you might like 

· Your use is restrained by your co-tenant’s use 

· IE my co-tenant can build a house in our shared forest, even though I want to use it as an undeveloped natural setting 

· As long as my co-tenant does not EXCLUDE (oust) me, he is allowed to use the land in the ways he wants to

· Free-Rider Problems: inherent in this system of co-tenants
Relations among Concurrent Owners
A. Partition
Riddle v. Harmon: 

Facts: Several months before France Riddle’s death, she was disturbed to learn that, since she was a joint tenant, her portion would pass to her husband if she dies. Her lawyer composed two documents: a grant deed that whereby Mrs. Riddle granted to herself an undivided ½ interest in the subject property (it also stated that the purpose of this deed was to terminate her joint tenancy) and a will disposing of Mrs. Riddle’s interest in the property

Issue:  Could Mrs. Riddle, unilaterally terminate a joint tenancy by conveying her interest from herself as joint tenant to herself as tenant in common?
Rule: A joint tenant may unilaterally sever a joint tenancy without the use of an intermediary device or third party.
Decision: YES, the joint tenancy was terminated (one of the unities was destroyed).  Mrs. Riddle could have terminated the joint tenancy thru any number of means (straw man). Furthermore, each joint tenant has the power to convey his or her separate estate by gift or otherwise without the knowledge or consent of the other joint tenant and to thereby terminate the joint tenancy. 

Policy: alienability of land. The prohibition of transferring land to oneself was a carryover from English tradition, which the court rejected as archaic. If an indestructible right of survivorship is desired, the original grantor could convey a life estate with a contingent remainder in fee to the survivor

B. Sharing the benefits and burdens or co-ownership:

Rent

When a cotenant is in exclusive possession of concurrently owned property, the majority holds that, unless there has been an ouster, the cotenant in possession does not have to pay a proportionate share of the rental value to the cotenants out of possession. 

· There are some jurisdictions which adhere to the minority view, which makes exclusive possessors pay rent to cotenants even w/o ouster

Spiller v. Mackereth: Ouster; Tenants in Common don’t have to pay each other rent

· Facts:

· P and D are tenants in common; leased their building to a lessee
· When the lessee moved out, D entered and began using their building as a warehouse
· P wrote a letter demanding that D either vacate half of the building or pay half of the rental value
· D did neither; P brought suit
· Issue: When a co-tenant is in exclusive possession of a concurrently owned property and there has been no ouster, does that cotenant have to a pay a proportionate share of the rental value to the cotenant out of possession? (NO)
· Reasoning:

· General Rule: Rent between Co-Tenants(
· In absence of either an agreement to pay rent or an ouster of a cotenant, a cotenant in possession is not liable to his cotenants for the value of his use and occupation of the property
· Justification: 

· The right to use the property is inherent in what it means to be a co-tenant! 
· SO co-tenants shouldn’t have to pay rent to each other when they use the property 

· Ouster(Exception to the General Rule 

· if one co-tenant ousts another co-tenant from the property, he is liable to the other for rent 

· To get the rent payment from D, P must show Ouster

· To show Ouster(
· P must show that D used the land in a way that prevented P from also using it= must show concrete steps proving that she actually tried to gain entrance to the property and was repelled 

· P points to the letter she sent D which said “get out or pay rent”
· BUT simply requesting that the occupying cotenant vacate is not sufficient for ‘ouster’
· P points to D’s addition of locks
· BUT P could not prove that D added locks in order to repel P (P never even asked for keys!) 
· Conclusion(NO evidence supporting a legal conclusion of ouster; find for D
Swartzbaugh v. Sampson: Joint Tenancy: Lease to third party by ONE co-tenant
Facts:

D= husband and his lessee, Sampson; P= wife 
The Swartzbaughs are husband and wife Joint Tenants of land, on which they grow walnut trees
D husband negotiated with D Sampson to lease part of the land to him, over the protests of his wife (P) and joint tenant
Sampson had leased the land subject to Mrs. Swartzbaugh’s rights as co-tenant (Joint Tenancy would be broken if title was transferred)
Under the lease, Sampson was in possession of ALL the land 
P received no part of the rental of the leased property
Sampson removed the walnut trees and prepared to make a prizefighting arena, which wife P did not want him to do
P went to court(wanted to cancel the lease 
Issue: Can one joint tenant who has not joined in the leases executed by her cotenant and another party maintain an action to cancel the leases where the lessee is in exclusive possession of the leased property?  
Holding: NO: the leases between husband and Sampson are valid b/c they lease to Sampson the same right to the possession of the land that husband Swartzbaugh had, so they cannot be cancelled by P wife absent Ouster (or Adverse Possession)
Reasoning: 

Rights of the Joint Tenants:
Both joint tenants—including the one in possession (husband)—are entitled to the possession of the entire property
· When one joint tenant (husband) leases the property, he is merely giving the rights he already had to the lessee (Sampson) 

· In doing so, he does NOT prejudicially affect the rights of the other joint tenant (wife) 

· The other joint tenant (wife) is not bound by the lease terms

· Lease Payment Rule(
· When one joint tenant leases land to a lessee, that lessee is NOT responsible for rent payable to the other joint tenant, unless there is ouster 

· Here( Sampson owes no payment to wife, absent Ouster

· IF Sampson, who is in exclusive possession of the property leased to him, attempts to oust wife, THEN wife may  force him to pay 

· What would ouster look like here? ( wife might bring her choir group into Sampson’s boxing arena and demand use of it for a performance, etc 

· Payment= the market value of her share of the property 

· If Sampson doesn’t oust wife, he is ONLY liable to his lessor (husband) for the rent

· Adverse Possession( a lessee holding under a lease cannot avail himself of the claim of adverse possession

· So wife need not fear that Sampson will Adversely Possess her share of the land 

· Conclusion(Since there is no showing that P wife ever demanded that Sampson let her into possession of her share of the estate, there is no indication of Ouster or of Adverse Possession: SO the lease is valid and P may not cancel it

Wife’s remedies ((Note: here she didn’t want money; wanted to cancel the lease!)
· Accounting

· Would get her shares of the rents actually received= half of Sampson’s rental payments 

· Wait for husband to die
· Survivorship Rights= the moment husband dies his interest in the property evaporates, leaving Sampson with a lease from someone who has no ownership titles! 

· Ouster
· If she tries to enter the land where the lessee is and the lessee resists, she is able to recover from him half the reasonable rental market-value of the leased land

· “Recovery of Mesne Profits”

· Partition
· Partition the entire property

· Partition the LEASED property to get the present value of half the lease

· This might be the same outcome as an Accounting

Partition 
· The right of a co-tenant to extract value from his share of the property

· Partition takes 2 forms: 

· Partition in kind: physical division of property

· Partition in kind is the majority rule; however partition by sale is more common  

· Partition by sale: selling the property and dividing the proceeds

· Property is sold to the highest bidder, and the proceeds go to the co-tenants proportionate to their interests

· IE Popov baseball scenario= they were in some sense co-tenants in the baseball, and their remedy ended up being a partition by sale

· Available for tenants in common and joint tenants, but not tenants by the entirety

Delfino v. Vealencis: Partition between co-tenants in Tenancy in Common
· Facts:
· P (Delfino) and D owned property as Tenants in Common
· D occupied the dwelling; Ps didn’t

· Ps wanted to partition the property and develop the land into residential buildings

· Ps sued(sought a Partition by Sale (sale) of the property, with a division of the proceeds according to the parties’ respective (unequal) interests

· Ps were interested in the market value of the property, on which they wanted to build lucrative residential buildings 
· Ps are assuming that a Partition by Sale will allow them to buy the entire property on the market (ie that THEY will be the highest bidder) 
· D moved( sought a Partition in-kind (physical division of the property)

· D is interested in the subjective value of the property 
· Wants the land for her home/livelihood (garbage business) 
· Lower Court’s Findings( 
· Assessment of the Market Value: said the best use of property was P’s development of houses on his share of the property
· Found that the continuation of D’s garbage business would hinder P’s development
· Also found that D wouldn’t be able to lawfully continue her business anyway
· Ordered a Partition by Sale 
· SC CT(Reversed: found for D; ordered a partition in kind 
· Issue: Did the trial court err by ordering a partition by sale?

· Holding: Yes; the property can practicably be physically divided, and a partition in kind will better promote the interests of all owners

· Reasoning: 
· General Rule(Partition in kind is preferred over a partition in sale
· Partition by Sale( should be ordered only when 2 conditions are satisfied (TEST):
· 1) A physical partition is impracticable or inequitable
· That is not the case here: the property CAN be physically divided 
· 2) the interests of the owners would be better promoted by a partition by sale
· The interests of ALL tenants in common must be considered, not merely the economic gain of particular tenants 
· Subjective Assessment: selling a property on the mkt wipes out its subjective value, which is what D is interested in
· A partition by sale would force D to surrender her home and might jeopardize her livelihood (her garbage business)
· So a partition in sale would NOT better promote the co-tenants’ interest 
· Conclusion(Partition in Kind; however, D is required to compensate (pay) P for the adverse impact of her garbage operation 

13. CONCURRENT INTERESTS: Marital Property 
Another form of 2 people owning the same thing at the same time

Marital Property Regimes in the US: 2 Regimes 
· Separate Property System (Separate Ownership): 
· Dominant form of ownership (used in NY)

· Tenancy by the Entireties 

· Husband and the wife can own property individually=If you earn money or buy something, it’s yours

· Effects: doesn’t give value to unmarketable, non-money services rendered by the non-wage-earning spouse (ie cooking/cleaning) 

· Under Separate Property System, the non-wage earning spouse has statutory protections following the termination of a marriage:

· By Divorce:   Equitable Distribution of Property

· By Death:   Forced share, or spousal share- entitles the spouse to 1/3 of the death spouse’s assets. So, spouses cannot cut each other out of their wills.

· Communal Property: 

· Single Economic Theory- Property earned by one spouse is conceptually owned by both!

· Marriage is treated like a single economic unit

· Any property acquired with marital earnings is equally owned by both parties

· 8 states, but the 2 regimes are starting to converge around Communal prop

· No Tenancy by the Entireties in a communal property system. Why?(
· Not necessary: all the incidents of tenancy by the entireties happen automatically. 

· Exception: there is no Right of Survivorship
· When one spouse dies, the other doesn’t automatically get all the marriage property: the dead spouse can convey it to a third party!

What the Surviving Spouse is Entitled To
· Partnership Theory: 

· Consistent with the ideas behind Communal Property

· Idea: the non-wage-earning spouse earned  half of the money that is brought into the marriage by the wage-earning spouse

· Consequences: the surviving spouse is not allowed a share of any pre-marital assets, because these assets aren’t money that was earned by the economic marital unit

· Support Theory: 
· The wealthier spouse has a continuing moral and legal obligation to provide some support to the other spouse (alimony) 

· Idea: it doesn’t really matter where the money came from, but how it’s going to support the survivor

· Consequences: the dead spouse’s money may be partially given to the surviving spouse

	
	PARTNERSHIP
	SUPPORT

	Property owned before the marriage
	No
	Yes

	Property acquired by gift, device, or inheritance
	No
	Yes

	Does it matter if the surviving spouse is wealthy?
	No
	Yes


Terms
· Alimony: money due to support the other spouse

· Reimbursement Alimony: money given to your spouse during the marriage that you now want to get back (ie paying for your spouse’s tuition) (Mahoney: reimbursement alimony awarded to cover all financial contributions towards former spouse’s education, including household expenses, education costs, etc)

· Spousal Share:
· if you try to disinherit your spouse, that spouse can prevent the will from going into effect

· SO you may NOT disinherit your spouse=the law will not let you devise all your property to someone else to avoid having it go to your spouse

Divorce

· At common law, upon divorce property remained with the person holding title (usually the husband); wives received alimony, tenancies in the entirety became tenancies in common

· Equitable Distribution- replaced common law rules; property is divided by the court in its discretion upon equitable principles

· some equitable distribution states authorize the court to divide all property owned by the spouses

· others only authorize the court to divide marital property- all property acquired during marriage by whatever means/or in some states, only property acquired by earnings of either spouse during marriage (community property principle)

· In equitable distribution, there is a movement toward equally dividing property, in some states it is required, in others it is a presumptive rule
· “Maintenance” (alimony) is renamed “Compensatory Spousal Payments;” Five categories of compensable loss are recognized:

1. those arising from the loss of a higher living standard by the spouse with less wealth or earning capacity at the end of a marriage of significant duration

2. those arising from the loss of earning capacity during marriage and continuing after dissolution b/c of one spouse’s undertaking a disproportionate share of the care of children

3. same as 2 b/c of one spouse’s caring for a sick, elderly, or disabled 3rd party in fulfillment of a joint moral obligation

4. those arising from the loss incurred by either spouse when the marriage is dissolved before that spouse realizes a fair return from his or her investment in the other spouse’s earning capacity

5. an unfairly disproportionate disparity b/w the spouses in their respective abilities to recover their pre-marital living standard after the dissolution of a short marriage

In re Marriage of Graham: MBA is not “Marital Property”
· Facts:

· Husband goes to school during marriage to get his MBA 
· Wife supports him and pays for his schooling, working full time as a stewardess
· Once he finishes schooling and gets a great job, he gets a divorce
· Wife files suit to get a division of marital assets; didn’t ask for “maintenance” or support b/c she doesn’t need it
· The couple had no marital assets or property
· Wife’s arg( 
· the MBA is ‘property’ that she helped pay for 
· she should get her share of the present value of the difference between what her husband would have earned without the MBA and the higher amount that he is now expected to earn because of the MBA 
· Considerations: Lost opportunity cost to spouse? Cost of education? Cost of the Emotional support she gave him during school?
· Issue: Whether an MBA constitutes marital property which is subject to division by the court in divorce proceedings. (NO)
· Reasoning(
· An MBA is not ‘property’ because
· it does not have an exchange value or any objective transferable value on an open market 
· it is personal to the holder
· it terminates on death of the holder
· it cannot be assigned, sold, transferred, conveyed or pledged
· it may not be acquired by the mere expenditure of money 
· Thus, an MBA is not “marital property”
· Conclusion( wife has no right to the value of the MBA; and since wife didn’t ask for maintenance, she gets nothing 
General Rule: MBAs/professional/graduate school degrees are not marital property (exception: they are in New York) 

Elkus v Elkus: Celebrity status is Marital Property 
· Facts: 

· P (Frederica von Stade) marries D (husband) while she is still unknown as an opera singer
· During their marriage he acts as her voice coach and teacher and she becomes very famous and wealthy. Gets divorced
· P’s arg(her career and celebrity status are not Marital Property and cannot be divided in divorce :
· They are not licenses (like an MBA)
· They not owned like a business
· D’s arg(
· he sacrificed his own career as a singer and teacher to devote himself to P’s career and to their children
· his efforts enabled P to become famous
· her talent is marital property that he should get to share in
· Issue: whether career and celebrity status constitutes marital property subject to equitable distribution (YES)
· Reasoning: 

· To the extent that D’s contributions and efforts led to an increase in the value of P’s career, this appreciation was a product of the marital partnership
· So it is marital property subject to equitable distribution
· Implication(
·  it is the extent and nature of the spouse’s contribution, not the nature of the career (whether licensed or otherwise) that should determine the status of the enterprise as marital property 
Marriage: Contract or Property? 
· Contract sense: to what extent is the partner entitled to benefits of the bargain? 

· Graham( wife paid consideration for her husband’s promise to share the increased income he earned with the MBA

· Elkus( husband should reap the benefits of wife’s talent because of reliance (lost opportunity) 

· Property sense: what can be thought of as ‘marital property,’ and what are the rights of spouses against each other? 

· Mahoney v. Mahoney- In NJ, a degree is not property, but a contributing working spouse is given “reimbursement alimony” for all contributions made (they are reimbursed for any and all contributions made to the degree including financial contributions to educational costs, household expenses, and any other support that contributed to the degree)

· Almost all courts deciding on the issue of an educational degree as marital property have agreed with Graham or Mahoney, NY is the exception.

Professional Goodwill- reputation that will probably generate future business

· Professional goodwill is a divisible marital asset in most jurisdictions, even in those that do not treat enhanced earning capacity from a professional degree as a marital asset subject to equitable distribution

· Goodwill does not exist at the time the professional degree or license is obtained

· Future earning capacity per se is not goodwill, however, when the future earning capacity has been increased b/c reputation leads to probable future patronage from existing and future clients, goodwill may exist and have value

Uniform Premarital Agreement Act §6 (1983)-

· Antenuptial property agreements are to be enforced unless there was insufficient disclosure of wealth and the agreement was unconscionable when made
· Even if the agreement was fair when made, courts may still not enforce them “if enforcement would work a substantial injury” at the time of the divorce

14. LEASES

Three types of Leasehold Estates:

Term of Years- lease for a pre-determined period with no automatic renewal i.e. for 1 month, for 1 year, for 20 years

· Terminates automatically at end of term, no notice is required!

Periodic Tenancy- lease for some fixed period that automatically renews every period unless one of the parties gives notice that they do not intend to renew i.e. month to month, year to year

· at common law, 6 months notice is required for a yr to yr lease, if the lease is less than a yr, the notice must be equal to the length of the period but no greater than 6 months

· different notice requirements can be made in K, but common law rules are default

Tenancy at Will- has no fixed period and can be terminated by either party at any time
· if a court deems a lease a tenancy at will, both parties have the implied right to terminate the lease whether or not the lease explicitly states it
Notice Problems

· L leases Whiteacre to T for one year, beginning Oct 1. On Sept 30, T moves out without giving L any notice. What are L’s rights?

· If this is a Periodic Tenancy for 1 year, 6 month notice is required; so here the notice is ineffective and tenant could be held liable for lease for another year
· However, if it is a Term of Years, the fixed period (1 year) has expired, so the tenant can just walk away without giving notice 

· T, a month-to-month tenant, notified L on Nov 16 that she would vacate on Nov 30 and pay no further rent. 

· As a month-to-month Periodic Tenant, he must give at least one month’s worth of notice before vacating= so here his notice is ineffective! 

· T would have to pay for the entire next period 

Garner v. Gerrish: Life Tenancy
Facts: D rented a house from a Mr. Donovan for $100/mo, the lease stating: for and during the term of quiet enjoyment from the May 1st 1977, which term will end Lou Gerrish has the privilege of termination [sic] this agreement at a date of his own choice (italics are hand written on k). Mr. Donovan died, and P, executor of the estate, wants to eject D. The trial court found for P, finding a tenancy at will with an implied right of the landlord to terminate the lease. D appeals
Issue: Whether a lease that grants the tenant the right to terminate the agreement at a date of his choice creates a determinable life tenancy on behalf of the tenant or merely establishes a tenancy at will
Holding: D has a determinable life tenancy (not life estate but life lease). (Determinable leasehold life estate)

Reasoning: The K expressly grants D the right to terminate and says nothing about the landlord’s being able to terminate the lease. Just b/c the lease fails to set forth the duration of continuance and the date or event of termination does not automatically make the lease a tenancy at will. There is no reason to assume a tenancy at will just b/c the tenant has a right to terminate at his will. The lease is not for an “indeterminate period” just b/c the exact date it will end is unknown: it will either end at the tenant’s will or at the latest, when he dies.  

Tenancy at Sufferance:

Holdovers: when a tenant remains in possession after termination of the tenancy…what happens when a tenant stays past the term of the lease? (
Crechale & Polles v Smith: Holdovers
· Facts:

· P landlord and D tenant entered into a lease for 5 years
· At the end of the lease D stayed (held over)
· D sent a check for the next month’s rent, which P cashed
· D sends another check which P did NOT cash
· 3 months after the end of the lease, P landlord informs tenant that he will treat him as having held over (=double rent)
· D actually relinquishes keys a year later 
· Issue: Is P entitled to require D to pay rent for a new term as a holdover tenant (NO) 
· Reasoning: 
· When P cashed D’s check, he effectively extended the lease for the period of time for which the check was accepted
· Conclusion(If a landlord elects to treat a tenant as a trespasser and refuses to extend the lease on a month-to-month basis BUT he fails to eject the tenant and accepts monthly checks for rent due, he in effect agrees to an extension of the lease on a month-to-month basis. 
General Holdover Rule(If a tenant stays past the expiration of the lease, the landlord can treat him as one of two things:  
· Trespasser: landlord can evict/can get statutory damages like double rent  OR 
· Holdover: landlord can bind tenant to a new lease term up to a year 
· Terms of that new lease might be on the same terms as the initial lease; or a court might determine the terms itself 
· Strong presumption in the law against holdovers= presumption is that the landlord has NOT chosen to bind a tenant to a new lease term
· §3604(c) Says if you live in your own house and are renting extra rooms in that house, you may discriminate. However, you may not advertise this discrimination (the Mrs. Murphy rule) = makes it illegal to advertise things that aren’t actually illegal to do! 

· People who may discriminate: listed in §3603(1)+(2) 

Fair Housing Act, 42 USC §3601-3619, 3631 (p376)
· Goal: to create integrated housing and prevent Discrimination 

· GREATLY LIMITS what a landlord can do with his property 

· Winning P in an FHA case can get attorney’s fees (exception to the American Rule) 

· §3604: Prohibits housing discrimination practices: says what is unlawful

· The §3604 prohibitions are subject to Exemptions in §3603(b)(1) + (2), and so they do not apply to: 

· §3603(b)(1) any single family house sold or rented by an owner, provided that…(see pg 377) OR

· §3603(b)(2) a residence for rent, where the owner actually occupies one of the living quarters, and there are no more than 4 rental units in the house

· This is The Mrs. Murphy Exception for discriminatory housing practices in owner-occupied homes 

· However, §3604(c)=the Print Ad Restriction
· states that no-one may discriminate in advertising, even if you are allowed to discriminate in rental (like Mrs. Murphy) 

· Mrs. Murphy Exception: 

· Mrs. Murphy has an apartment to rent in her home. Places an ad: “For rent: furnished basement apartment in private white home.” A black couple applies and is rejected b/c of rent. Is this a violation of any part of the Fair Housing Act? 

· §3604(c)=despite the exceptions, you still may NOT discriminate in advertising, even if you are allowed to discriminate in rental 

· SO here, Mrs. Murphy is only violating §3604(c): the Print Ad restriction 

Exemptions to the Fair Housing Act (Repeated)

1. Sale or lease by owner of a singe-family dwelling: A person who does not own more than three single-family residences may discriminate on otherwise forbidden grounds in the sale or lease f his single-family residence so long as he neither uses a broker, nor advertises in a manner that reveals his discriminatory intent.  See 42 USC §3603(b)(1)

2.  Owner-occupied rental housing of four unites or less:  FHA permits a landlord to discriminate on otherwise forbidden grounds in the rental of residential housing so long as the landlord is an owner and occupant of the house or apartment and it consist of four units or less.  See 42 USC §3603(b)(2).  However, such person may not advertise discriminatory intent. See 42 USC §3603(b)(1).

· This is Mrs. Murphy’s exception 

Soules v US Dept of Housing & Urban Development: FHA + Burden Shifting Model 

· Facts:

· §3604(a)=Family status provision makes it illegal to discriminate against families/ young children
· Landlord doesn’t want to rent to P, a mother with a young child
· P’s arg( she’s been discriminated against b/c she has a child
· P goes to HOME, a company who uses “testers” to see if landlords discriminate 
· D’s arg(Under the FHA, you CAN choose not to rent to someone b/c you don’t like them and find them combative
· L says this is what she did=she denied the rental b/c P was “unpleasant” on the phone 
· Issue: Was D’s decision discriminatory to P? (NO)
· Reasoning:

· McDonald-Douglas Burden-Shifting Model:

· 1) If a P can demonstrate that a housing decision carries a discriminatory impact, the burden shifts to D to show a legitimate basis for the decision
· 2) If D can justify the action as one taken in pursuit of a legitimate purpose, the burden shifts back to P

· 3) P then must demonstrate that the business necessity was a pretext for engaging in discrimination, in order to win her case 
· Applied Here(
· 1) P showed discriminatory impact on her(burden went to D
· 2) D justified her actions by showing a legitimate basis for her decision (P was unpleasant) and had offered the rental to another family with young children(burden shifted back to P
· 3) P couldn’t demonstrate that this decision was mere pretext 
Ways around the FHA(Exclusionary Amenities 

· “Exclusionary Amenities” are included by many landlords
· EX: gated golf courses with mandatory membership (that cost a ton of money). “Club Good” amenities
· Suggestion= this is more than just rich people wanting to be around other rich people; it’s also that rich white people can signal racial discrimination without violating the FHA 
· Finding=many white families who don’t golf will buy into these communities! 
· Hypothesis= the golf communities are sending a signal that is racially-discriminatory in purpose, and yet doesn’t violate the FHA
15. SUBLEASES AND ASSIGNMENTS  +   DEFAULTING TENANTS

SUBLEASES AND ASSIGNMENTS 
Privity: 

· Privity of Estate involves a relationship around the property
· Privity of Contract is a contractual relationship entered into b/w 2 parties
Landlord (L) leases land to Tenant (T). Tenant transfers his interest to transferee (T1) 

· Sublease= If the tenant transfers anything less than his entire interest to a transferee, a sublease results, and the tenant retains a reversion 
· EX: tenant leases out one of his three year tenancy
· Privity of contract remains b/w L and T
· Privity of estate b/w T and T1
· Also, Privity of contract b/w T and T1
· No privity at all b/w L and T1 
· Assignment=tenant conveys the whole term, leaving no interest nor reversionary interest in himself 
· L and T retain Privity of Contract (but no longer have Privity of Estate) 
· Privity of estate b/w L and T1 (but still no privity of contract b/c they didn’t make a contract with each other)
· Exception: Third Party Beneficiary Contracts

· Def: a third party beneficiary is a person who is not a party to a contract but has legal rights to enforce the contract or to share in proceeds because the contract was made for his benefit
· Third Party Beneficiary Contract=a contract b/w 2 people that is for the benefit of a third person (such as a landlord)
· In this case, even though there is no privity of contract, there may be a sufficient contractual relationship to allow the third person to enforce contract claims
· So L might be able to sue T1 even if there is only a sublease (and thus no privity of contract)
· Termination(If a an original lease b/w L and T is terminated by L, the sublease or assignment between T and T1 is also terminated
Who you Can Sue 
· You can sue as long as you have some sort of privity (of contract OR estate) 
· Absent a Novation, L can always just sue T (so why should L care whether it’s an assignment or a lease? (
· In a sublease, if T is hard to find (at seems to be the case in Ernst), L might be denied a remedy, because he has no privity (of estate) with T1 under a sublease b/c he has no privity with T1 and thus can’t sue him 
· However, in an assignment, if L can’t find T, he can just sue T1 b/c they are in privity of estate! 
Novation

· Substitution of a new agreement for an old one 

· When L grants a Novation to T, L releases T from liability in the face of a subsequent agreement b/w T and T1 

· So L and T1 may  have privity of contract if T1, as sublessee, agrees to take T’s contractual duties 

Approaches to Property Transfers 

Common Law: Formalistic; when T transfers everything, it’s an assignment. Anything less, it’s a lease

Modern Approach: considers the intention of the parties (Very Contract-like). The actual words used—“sublease” or “assignment”—are not conclusive (as in Ernst) 
Ernst v Conditt: Modern Approach to property Transfers 
· Facts:

· Ps=land owners (L) who leased land to Rogers (T) 
· Original Lease=one of the terms was that lessee must remove any improvements on the land when the lease was up
· Rogers builds a Go-Cart arena on the land 
· Rogers leased the land/Go-Cart to D (Conditt)(T1) after negotiating with Ps
· Ps and Rogers (L and T) added an amendment to their original lease:
· Said that “L hereby consents to the subletting of the premises,” and that “Rogers (T) will remain personally liable” for the performance of the terms of the original lease and of the amendment 
· D paid the rent directly to Ps, D remained in possession of the property until the expiration of the lease
· When lease was up, P told D to pay past due rent and remove all improvements on the property, as required in the original lease; D did not respond
· Disagreement: whether the amendment created a Sublease or an Assignment 
· the Distinction will determine who has Privity of Estate with L, and thus who is liable for removing improvements (Sublease= no privity at all b/w L and T1)
· P Landlord sued. Arg(
· the amendment created an Assignment to D, so D is in privity of estate with P and is directly and primarily liable to Ps
· D’s (T1) argument(
· the amendment created a Sublease in D, so D has no privity with P and is not directly liable  
· The amendment specifically said “subletting” of the premises 
· It was the intention of Ps to hold Rogers (T) primarily liable, not D! 
· Rogers retained a reversionary interest in the property
· Note: No matter what the amendment is, Landlord can directly sue Tenant (Rogers) b/c they are in privity…so here the Landlord wants to be able to sue an additional person)
· Issue: Whether the transfer of the leasehold interest in the premises from Rogers to D is a sublease or an assignment? (ASSIGNMENT)
· Reasoning:

· The amendment is an Assignment of the Lease
· Privity of Contract: 
· In a sublease, neither privity of estate nor privity of contract exist b/w landlord and tenant’s lessee (P and D here)  
· In an assignment, privity of estate with landlord is terminated in re: to tenant (Rogers)  and is created in re: to tenant’s lessee (D); but privity of contract b/w P and Rogers remains unaffected
· Intent of the Parties(
· Rogers was trying to remove himself from the property relationship altogether
· The use of the word “subletting” is not conclusive of how we should interpret the contract
· The fact that Rogers expressly agreed to remain liable to P for the performance of the lease did not create in him a reversion in the property
· rather, Rogers just remained bound to his obligations under the original lease 
· Conclusion(SO Rogers retained his contractual obligations to P (privity of contract) but parted with his entire property interest (no privity of estate) =an Assignment was created (by either approach, common-law, or modern)! 
DELIVERY OF POSSESSION: 

(Two contradictory approaches- each w/ substantial approach)

Hannan v. Dusch (Sup. Ct. VA 1930) Pg. 384

Facts: Hannan (P) leased property from landlord Dusch (D). When Hannan went to move in, the old tenant was still there.

Issue: Whether a landlord, who w/o any express covenant as to delivery of possession leases property to a tenant, is required under the law to oust trespassers and wrongdoers so as to have it open for entry by the tenant at the beginning of the term (NO)

Rule: This jurix adopts the American rule
Reasoning: One clearly w/o fault should not be held responsible for the independent tort of another in which he has neither participated nor concurred, and whose misdoings he cannot control (Is this really a solid argument?  Same could be said for the tenant!)

American Rule: recognizes the lessee’s legal right to possession, but implies no duty upon the lessor as against wrongdoers (the duty must be written into the lease).  Lessees must take legal action on their own against the hold-over tenant.   (I don’t like this rule, bad policy)
English Rule: implies a covenant that requires the lessor to put the lessee in possession

· Supported by RESTATEMTN (SECOND) of Property & the URLTA

· Case law on this matter remains divided, with substantial support for both the English and American rule.
· The tenant may go directly against the third party to recover possession or damages in both English and American Rule; however, only the English Rule allows tenants to:

· Terminate lease and sue for damages, 

· Not pay rent for the portion of the term he was kept out of possession

· May take part of the premises and get rent and damages from third party

L’s Consent to Property Transfers 
· May a landlord arbitrarily withhold consent to an assignment or a sublease?

· NO: L’s denial must be Commercially Reasonable (at least in commercial leases), otherwise L must consent to a property transfer by T (Kendall)
· No bright-line answer re: residential leases 

Kendall v. Ernest Pestana Inc: Approval Clause + Commercially reasonable Objections
· Facts:
· Lessor (Pestana) did not want to let its lessee (Bixlor) assign his lease to a third party 

· Pestana wanted to capture the increased value of the property by charging more to its lessees 

· L refused to consent to the assignment(
· Said he had an absolute right to arbitrarily refuse any such request, because of the existence of an approval clause in the original commercial lease 

· Approval clause that said lessees may not assign the lease or sublet the premises w/o the lessor’s prior written consent 
· Issue: May a lessor unreasonably and arbitrarily withhold his or her consent to an assignment? 
· Holding: NO =Only commercially reasonable objections to an assignment will be allowed
· Reasoning:
· Majority rule(lessors MAY  arbitrarily reject an assignment 
· Minority Rule(Commercially Reasonable Objections 
· Where a commercial lease has an approval clause, the lessor’s consent may be withheld ONLY where the lessor has a commercially reasonable objection to the assignee or the proposed use

· Adopted by court (and the Restatement)

· Justifications: “impetuses for change” 

· Alienation: in an increasingly urban society, it is necessary to permit reasonable alienation of commercial space= Put resources to their most efficient use

· The Implied contractual duty of good faith and fair dealing (K law)= this is important seeing as leases are increasingly seen as being contractual in nature

· Approval Clauses( 


· Are meant to protect the landlord in its ownership and operation of a property, NOT to protect its general economic well-being!

· SO landlord shouldn’t be able to reject a proposed assignment because he wants to charge a higher rent…can’t get MORE than he bargained for in the lease

· Not allowed to capture the change in value 

· L’s interests will still be protected by the minority rule(
· The original lessee remains liable to the lessor as a surety even if the lessor consents to the assignment

· Lessor may still object to a proposed assignment on reasonable commercial grounds:

· The determination of whether L’s refusal to consent was commercially reasonable is a question of fact for the jury 

· It is never “commercially reasonable” to deny consent to a transfer “solely on the basis of personal taste, convenience or sensibility” 

New York’s Approach(
· Subleases: landlord must consent to a sublease, and L cannot unreasonably withhold such consent 

· Assignments: a tenant may not assign his lease without the consent of the owner (unless you contract around this provision). Consent MAY be withheld without cause, but then the owner shall release the tenant from the lease if the tenant wants

· SO under the NY rule for Assignments, the Landlord gets to capture the increased value of the property! 

· Even though the tenants bear the risk that the property value will drop during his lease, the landlord is enjoys the benefits if the property value increases
What are legitimate commercial or business reasons for withholding consent to a sublease?

Case-by-case specific facts for jury to decided

Should Kendall’s rule be extended to residential leases?

DEFAULTING TENANTS- What can landlords do?
Landlord Self-Help
If tenant defaults, may landlord engage in self-help (lock him out)?

Common Law Rule(self-help by landlord used to be permissible when 

1) Re-entry was peaceable and

2) The landlord is legally entitled to possession

Modern Rule(Berg
Berg v Wiley: Modern view on Landlord Self Help (when is it legal) 
Facts:

D landlord (Wiley) rented a building to P (Berg) with a written lease agreement, which provided in part that 
tenant should make no changes without written authorization from D 
if the tenant fails to meet the terms of the lease, D can retake possession of the premises
P made changes without procuring written permission; operated a restaurant 
D’s attorney wrote a letter to P charging her with breaching the lease:
Said if P didn’t make remodeling changes within 2 weeks, D would retake possession
P didn’t make any changes during the 2 weeks; on the last day she closed her restaurant and put up a sign saying “closed for remodeling”
D entered the premises in P’s absence and changed the locks, even though the lease was not due to expire for months
P sued( brought a wrongful eviction claim for damages against D
D’s arg( affirmative defense of abandonment and surrender
Issue: Whether the use of landlord self-help is legal, and in what situations? 
Reasoning:

Common Law Rule on landlord self-help(
Landlord may rightfully use self-help to retake leased premises from a tenant in possession w/out incurring liability for wrongful eviction IF:
 1) landlord is legally entitled to possession (such as where tenant holds over or breaches a lease term) and
2) the landlord’s means of reentry are peaceable 
Modern Rule( adopted 
“Peaceable Reentry” NEVER exists
So landlord self-help is never permissible, subject to one exception:
when the tenant abandons or voluntarily surrenders the property, the landlord may reenter 

Otherwise, a landlord must always resort to the judicial process to enforce his statutory remedy against a tenant wrongfully in possession
Justifications for Modern Rule
Public Policy arg: landlords should be discouraged from taking the law into their own hands because this could foster violence and encourage tenants to always be vigilant against their landlords
Prevention against “slumlords”
Here(
Court said that T did not “abandon or surrender” the premises
So L’s reentry was “forcible” and wrong as a matter of law 
Modern Rule: Pros and Cons

· Idea= it seems Draconian that the landlord could come to a tenant’s home and lock him out, without some (judicial) procedures 
· BUT preventing landlords from engaging in self-help could raise rents for tenants:
· landlords would have to engage in more careful screening of tenants; undergo costly court proceedings when tenants defaults; etc
· This would cause the amount of rental property to decrease (less supply), which would cause prices to increase 
                                                                     SELF-HELP
	CONS
	PROS

(Leads to cheaper Tenant Leases)

(Also leads to easier leases)

	Leads to violence
	Avoids legal costs

	Gives too much authority to the landlord
	Quicker

	Vindicate Tenant’s Rights
	Cheaper (no legal fees, no loss of profits, time)

	Devalues the lease
	Vindicates Landlord’s sense of right


16. LANDLORD DUTIES (to a tenant)
Implied Covenant of Quiet Enjoyment (ICQE)(Reste  (Latent defects, not patent) 
Implied Warranty of Habitability (IWH)(Hilder
ICQE + Constructive Eviction

· The CQE is premised on the principle of Constructive Eviction
· Covenant of Quiet Enjoyment= 

· A term guaranteeing that a landowner will keep premises in a condition allowing the tenant to conduct her affairs

· This term will often be implied into a lease, if not there expressly  

· When this term is breached, T may say she was Constructively Evicted

· Constructive Eviction=
· Any act or omission of the landlord which renders the premises substantially unsuitable for the purposes for which they are leased, or which seriously interferes with the beneficial enjoyment of the premises, is a breach of the covenant of quiet enjoyment and constitutes a constructive eviction of the tenant

· Exs: failure to supply heat/fix plumbing/etc

· In order to claim Constructive Eviction/breach of ICQE, tenant MUST vacate the premises! (Book, on page 429 says this is wrong)
· Constructive eviction is different from regular conviction(
· while L might be allowed to regularly evict T at any time, he is not allowed to  constructively evict T 
· Tenant’s Remedies
Look at page 429

CQE: Implied v Express 

· When the covenant of quiet enjoyment is Implied:

· Constructive eviction is seen as L’s lack of consideration for the lease
· Remedy for T=  Contract remedies; Rescission of the contract and expectation damages
T must vacate, and gets out of having to pay the rent money (which was T’s consideration for the lease) 
· When the covenant of quiet enjoyment is Express:

· Constructive eviction is seen as L’s breach of this covenant 
· Remedy for T= T must vacate, and lease is cancelled 
Reste Realty Corp v Cooper: ICQE and Constructive Eviction 
Facts: 
P= lessor who rented an apartment building to D lessee for business purposes

First lease: 5 years; latent defect of flooding (D didn’t know about it)

Second lease (a year later): a new 5 years; D now knew about the flooding 

Whenever it rained, rain ran off the driveway and into the rooms of D’s building

D requested that P fix the flooding: P’s agent fixed the problem until his death; then P did nothing, despite complaints by D

“Crowning blow”= D could not hold a business meeting b/c the room was flooded

D again requested that the premises be cleaned up, and when they weren’t, D left the premises and stopped paying rent 

P sued D to recover rent for the unexpired term of D’s lease. P’s 2 theories(
lease stipulated that D should examine the premises and accept them in their condition =no Constructive Eviction
after a year of living in the building D should have been used to the flooding and shouldn’t have accepted the new, second lease if it bothered her= D Waived her constructive eviction 
Issue: Whether tenant had been constructively evicted and thus not liable for the rent claimed. YES
Reasoning: 
Ordinarily a covenant of quiet enjoyment is implied in a lease, and the lease here contains an express covenant of quiet enjoyment for the fixed terms

Constructive Eviction
Any act or omission of the landlord which renders the premises substantially unsuitable for the purposes for which they are leased, or which seriously interferes with the beneficial enjoyment of the premises, is a breach of the covenant of quiet enjoyment and constitutes a constructive eviction of the tenant

Exs: failure to supply heat/fix plumbing/etc

Here(
P Landlord breached the covenant of quiet enjoyment by allowing the property to be constantly flooded= prevented D’s beneficial enjoyment and use of the premises

SO by breaching the covenant, P constructively evicted D
D had a right to vacate the apartment 

No Waiver of Constructive Eviction
If a tenant sits on her rights for too long, she might lose her right to complain and thus waive a constructive eviction

Here(
D vacated within a reasonable time under the circumstances= no waiver of constructive eviction

A “reasonable time” for D to complain is drawn broadly here

Implied Warranty of Habitability
Relies on a warranty theory: 

Landlord is warranting the conditions of the premises

To determine (breach of) Implied Warranties, look to standard housing regulations, and health or safety risks 

When there is breach of the warranty, T must notify L of the violation and give a reasonable time for repair 

T NEED NOT vacate the premises (in contrast to ICQE) see Hilder 
T’s Remedies(
Residential leases (which is mostly what the IWH applies to) create a contractual relationship b/w L and T, SO standard contract remedies are available(
Remedy: L must fix the premises; or 

Damages: L must pay T the difference b/w the value of the dwelling as warranted (as paid for by T) and the value of the dwelling as it exists in its defective condition (fair market value); or 

T could withhold payment of future rent; or 

T could fix the problem and deduct the cost of repairs from rent owed; ALSO 

Damages: T can recover for discomfort and annoyance
Punitive damages: where breach is of a willful and wanton nature

A NON-WAIVABLE WARRANTY! 
Parties can’t contract around it

Justification: gov’s interest in the health of tenants (public policy) 

Exists only between Landlords and Tenants

Not between neighbors or sellers of property 

Note(IWH applies to fundamental living conditions 

Usually not a rich person’s remedy

 IWH generally applies to Residential (rather than Commercial) property

Hilder v St Peter: Implied Warranty of Habitability
Facts: 
P leased an apartment from D

P cleaned up the stuff left by the last tenant, in agreement that D would give her back her deposit; D never gave this deposit back 

P kept making repairs and necessary additions at her own expense b/c D would not do it 

As a result of a leakage, part of the roof fell down onto P’s grandson’s crib; P could no longer use the back room

An odor of raw sewage overtook the house and P couldn’t have guests over; but P didn’t vacate

P never left the premises= so she couldn’t claim eviction under the ICQE! 
D’s arg(P never abandoned the premises, so she can’t claim constructive eviction under the ICQE and she is still liable for the full amount of rent 
P’s arg(under the Implied Warranty of Habitability, her abandonment of the premises was not required 
Issue: Is there an Implied Warranty of Habitability here? (YES) 

Reasoning: 
Caveat Lessee(Old rule

T took possession of the premises irrespective of their state of disrepair

L only had to deliver possession and had no duty to render them habitable unless there was an express covenant to repair

The land itself, not the dwelling, was seen as the important thing 

Exception= Constructive Eviction

Implied Warranty of Habitability(Today’s rule

IWH is implied in tenancies for a specific period OR at will

Covers all latent and patent defects in essential facilities 

Cannot be waived or bargained around (mandatory contract rule)
Justifications: 

Today’s tenant enters into a lease not to obtain arable land, but to obtain safe, sanitary and comfortable housing 

Today’s tenant doesn’t know how to make complex repairs (As Middle Age Ts)

It would be wrong for the law to continue to impose the doctrine of caveat lessee on tenants 

Breach: Has there been a breach of the IWH? Look at(
1) a substantial violation of an applicable housing code

2) whether the claimed defect has an impact on the safety or health of the tenant

Must notify landlord of the problems and give him a reasonable time for the correction

Remedies to T:
Residential leases create a contractual relationship b/w L and T, SO standard contract remedies are available

Remedies available to tenant(
Damages: measure=diff b/w the value of the dwelling as warranted (as paid for) and the value of the dwelling as it exists in its defective condition (market price) 

Damages: also for tenant’s discomfort and annoyance
Withhold payment of future rent

Punitive damages: where breach is of a willful and wanton nature

Here(
Intentional “slumlord” conduct, that was culpable and demeaning to P and was a wanton disregard of P’s rights

P should get compensable damages 

Conclusion( an Implied Warranty exists in the lease that the landlord will deliver over and maintain, throughout the period of the tenancy, premises that are safe, clean and fit for human habitation
RETALIATORY EVICTIONS

Most jurisdictions today, whether by statute or judicial decision, forbid retaliatory action by landlords renting residential space (few if any extend the prohibition to commercial leases)

· Common approach is to create a rebuttable presumption of retaliatory purpose if the landlord seeks to terminate a tenancy, increase rent, or decrease services within some given period (after this “period” tenant bears the burden of proof) after a good-faith complaint or other action by a tenant based on the condition of the premises. 
LANDLORD’S TORT LIABILIITY 

In response to the development of implied warranty of habitability, a few jurisdictions have imposed a general standard of care—a negligence standard—on landlords under all circumstances, not only when the landlord negligently breached the limited duties.

· Majority of jurix neither impose strict liability nor recognize a general duty of care on the part of landlords; rather, they hold to the conventional common law exceptions

16.b  THE PROBLEM OF AFFORDABLE HOUSING

Finding affordable housing of decent quality is a challenge to many Americans today, not just (but especially) the poor.

· Implied Warranty of Habitability aims to improve this situation, BUT

· In response to the higher costs imposed on them by such measures, landlords simply increase the rents they charge;

· thus making housing more decent, but less affordable.

· Could rent controls help? What about government-assisted housing programs?

· Rent controls limit the supply of housing in the market

· Although rent controls limit liability b/c they demand that they be your primary residence (prevents people like Katz’s example in class)

Chicago Board of Realtors, Inc. v. City of Chicago: 
Facts: 
Statute passed by the Chicago City Council which codified the implied warranty of habitability and also established new landlord responsibilities and tenant rights.
III. Limitations 
We can do whatever we want with our own property…..WAIT…not so much:

Limitations on what it means to own (Restrictions on prop rights)

· Judicial (Nuisance) 

· Private (Covenants, Servitudes)

· Public (Gov Reg: Zoning, Takings) 
17. NUISANCE

Nuisance

Part torts and Part property:


Part torts because nuisance liability arises from negligent or otherwise wrongful activity;


Part property because the liability is for interference with the use and enjoyment of land.

1) What is a nuisance? 

· “Sic Utere tuo ut alienum non laedas”
· every person should use his own property so as not to injure that of another

· More reasonable to say:  A person may not use his land in an unreasonable manner that substantially lessens another person’s use and enjoyment of his land
NUISANCE:

A non-trespassory invasion of property that interferes with another’s use of her property. 

· Textbook RULE ( An interference with use and enjoyment of land, in order to give rise to liability, must be SUBSTANTIAL; and it must be either 

· Intentional and Unreasonable, or 

· the Unintentional result of negligent reckless, or abnormally dangerous activity.

Harm is only created when another person feels that her property has been interfered with: Nuisance is Reciprocal AND Contextual 
Reciprocal: I’m irritated that you lean your chair back; you’re irritated that I ask you not to

Contextual: playing solitaire at home is in no way a nuisance; playing it in class may be a nuisance to those around you

Public Nuisance(an unreasonable interference with a right common to the general public 

Private Nuisance(an unreasonable interference with a right common to a private party

2) What is the remedy for a nuisance? 

2 Approaches:

Traditional Approach(Normally, where there is a nuisance, P is automatically entitled to an Injunction

Looks only at the harm done, does not care about balancing
Modern Approach(Balancing the Equities 
Efficiency rationale= Balance the equities to avoid a greater social harm

ie if an injunction would cause too much harm, a court MAY award a P damages instead of an injunction) 

An Introduction to the Substantive Law

Morgan v High Penn Oil Co 

· Facts: 
· P purchased land in 1945; Constructed a restaurant on it and rented it out

· In 1950, D oil co operated an oil refinery nearby P’s restaurant

· Oil refinery emitted nauseating gases; rendered ordinary people uncomfortable and sick=substantially interfered with the use and enjoyment of P’s land 

· D failed to put an end to the atmospheric pollution, despite notice and demand by Ps. P sued 

· Issue: Is D’s action a Nuisance, entitling P to injunctive relief? (YES) 

· Reasoning:
· Law of Private Nuisance(
· Idea= every person should use his own property so as not to injure that of another

· “Sic Utere tuo ut alienum non laedas”
· Private nuisance= a field of TORT liability 

· exists when one makes an improper use of his own property in a way that injures the land or some right of his neighbor

· may be intentional or unintentional

· liability arises when an invasion is intentional and unreasonable 

· Conclusion(Private Nuisance by D

· D intentionally and unreasonably caused noxious gases to escape onto P’s land to a degree to substantially impair P’s use and enjoyment of his land (court reads “intentional” broadly) [Court doesn’t explain why factory is being unreasonable]

· P is entitled to recover temporary damages and injunctive relief to get D to stop the nuisance

· Textbook RULE ( An interference with use and enjoyment of land, in order to give rise to liability, must be SUBSTANTIAL; and it must be either 

· Intentional (not to harm, but to act) and Unreasonable, or 

· the Unintentional result of negligent reckless, or abnormally dangerous activity.

· the “Threshold Nuisance Test”

Balancing the Equities   The Modern Trend
· Restatement Approach: Balance the harm imposed with the benefits of the conduct
· Something is only a “nuisance” if the harms (to P) outweigh the utility to society of D’s conduct  

· =explicit balancing of the equities in determining whether something is a nuisance

· So a balancing of the equities happens in the “threshold determination” of whether something is a nuisance, NOT in the remedy determination 

· Permanent damages for a Nuisance = the discounted present value of the nuisance continuing unabated 
· So the Modern/Restatement approaches allow compensation to stand-in for the property right
Nuisance v Trespass

· Trespass creates liability even if the harm is slim to none; Nuisance creates liability only for “substantial” harm

· Distinction= whether there is a physical invasion or not 

· Trespass= someone crosses your property; a neighbor emits water that flows onto your property    [interference with exclusive rights of possession]
· Nuisance= neighbor emits noxious gas that flows onto your property

    [interference with rights  to use and enjoy one’s land]
· What counts as “physical invasion,”(
· As this term expands, trespass threatens to swallow nuisance 

· Some have proposed a distinction based on how many people are injured:

· Trespass involves a bilateral situation (trespassor and trespassee)

· Nuisance (whether private OR public) involves more parties 
Remedies (and More on the Substantive Law)
Estancias Dallas Corp v Schultz: Remedies: Balancing the Equities; Rule of Necessity

(Rule One: Protect Neighbor with a property rule)
Facts: 
Ps owned land

Ds erected an apartment complex with an expensive air conditioning equipment and tower right next to P’s residence that allegedly sounded like “a jet plane”

Ps brought suit asking for a permanent injunction

Trial Court( found that noise from D’s AC constituted a permanent and continuous nuisance and that Ps had been damaged. 

For damages, the jury considered: personal discomfort, inconvenience, annoyance and impairment of health 

Issue: Are Ps entitled to Injunctive Relief or merely Damages? (Injunctive) 

Reasoning:
D’s arg( jury failed to balance the equities correctly (in its favor)

Balancing the Equities
Aka Comparative Hardship or Equitable Hardship
Objective: Efficiency= to avoid the greater harm (or social cost) 

Balancing the equities here= it would cost D MUCH more to change its AC system than the cost of the decreased value in P’s house 

Cited Storey v Central Hide & Rendering Co(
Rule= even though a jury finds facts constituting a nuisance, there should be a balancing of the equities in order to determine if an injunction should be granted.

Nuisances should be determined based on the Rule of Necessity rather than on the right of the author of the nuisance to work an injury to his neighbor 

Rule of Necessity(
the necessity of others may compel the injured party to seek relief by way of an action at law for damages rather than a suit in equity for injunctive relief
Idea= P might in some cases have to suffer so that the public interest doesn’t have to 

D’s arg(we should engage in a purely utilitarian evaluation 

Here(
A Balancing of the Equities approach involves more than just a utilitarian calculus…involves looking at the harm to the general pub:

there is nothing in the record reflecting a benefit to the general public by the erection of the apt buildings

SO there is no reason that the “necessity” of others should mean that P gets damages rather than injunctive relief 

Injunction affirmed 

Boomer v Atlantic Cement Co: “Balancing the Equities” accepted; Permanent Damages (“Rule Two”: protect neighbor with a liability rule instead of an injunction)
· Facts: 

· Ps are landowners
· D operates a large cement plant nearby
· Ps bring suit, complaining about the injury to their property from dirt, smoke, and vibration emanating from the plant
· Trial and Appellate Court( court found a nuisance; granted temporary damages but denied an injunction
· Issue: Whether the court should resolve the litigation as equitably as possible; or whether it should channel private litigation into broad public objectives in an effort to promote the general public welfare (ie the amelioration of air pollution)
· Holding: D may buy the right to continue the nuisance(granted an injunction which may be vacated if D pays P permanent damages 
· Reasoning: 
· Old NY Rule (Whalen v Union Bag & Paper)(
· NY did NOT allow a Balancing of the Equities test
· Old Rule: if there is a substantial nuisance, an injunction must issue
· Boomer rejects this no-balancing-of-the-equities view 
· Re: the amelioration of air pollution(
· A court should not try to do this on its own through private litigation
· This is beyond the circumference of one private lawsuit; it is a direct responsibility for government 
· Reluctance of courts to use nuisance suits as the means for an ambitious program of environmental control 
· Here( 
· Court says: we do not want to overrule the accepted NY rule
· However, if we follow it literally, we’d have to close down the plant, and this is too drastic a remedy
· 2 alternatives:
· 1) Grant the injunction but postpone its effect to give D an opportunity to find technical advances that would eliminate the nuisance
· Problems: the rate of research of such advances is beyond D’s control
· if no improved techniques were found, D could just apply for extensions, and the problem would continue
· 2) Grant the injunction, conditioned on the payment of permanent damages to P

· payment will be an incentive for plants to research for improved techniques to minimize nuisance 
· this will facilitate an agreement b/w D and Ps, and will bring about an efficient outcome 
· This is fair to both sides 
· Conclusion(grant injunction, conditioned on payment of permanent damages to P

· Theory of damage= D’s nuisance imposed a “servitude on land” on P
· Dissent: 

· The majority is effectively licensing a continuing wrong=

· saying to D cement company “you can do harm to your neighbors as long as you pay a fee for it”
· Once the permanent damages are paid to original Ps, the incentive to alleviate the wrong will be eliminated, causing continuing air pollution without abatement! 
Externalities and Demsetz
· Why is a court needed in Boomer? Why couldn’t P and D just get together and make a deal themselves?

· Hold Out Problems (If there are too many parties, one P might hold out and prevent a deal from being made = tragedy of the anti-commons 

· An injunction conditioned on damages payment could be a powerful remedy b/c it could create bargaining b/w the parties: 

· D would have to determine whether it is worth it to pay the money to continue operating 

· Would force D to internalize the externalities it is imposing on P 

· Problem with a Damages award(
· courts might not be very good at evaluating appropriate damages  
Spur Industries v Del E. Webb Development: Public AND private nuisance; “Coming to the Nuisance” (Rule Four: Protect nuisance-maker with a liability rule) 
Facts:
1956: D Spur developed feedlots (which produce a lot of manure) 

1959: P started to develop and sell housing known as Sun City 

At this time, P did not consider the odors from D’s feedlots to be a problem

P continued to develop south, nearer and nearer to D’s feedlots

Soon P’s lots got so close to D’s feedlots that it became difficult to sell his parcels

P filed suit(wanted an injunction

P claimed that D’s feeding operation was a public nuisance to the people who lived in the south lots  b/c of the flies and the odor 

P also claimed a private nuisance b/c of the sales resistance he personally faced 

Issues:
1) May D be enjoined from operating his business (seeing as it is a lawful business which subsequently became a nuisance) (YES) 

2) Must P Indemnify D? (YES) 

Reasoning:
1) D may be permanently enjoined from operating its feedlot 
Re: the citizens of Sun City, D’s feedlot was BOTH a public and private nuisance

P, having shown a special injury for a public nuisance suit (ie the loss of sales), had standing to bring the suit to enjoin the nuisance

In balancing the equities, public health interests triumph, but up to P to pay;

2) P must indemnify D’s costs
Courts also must protect the operator of a lawful (if noxious) business from the result of a knowing and willful encroachment by others near his business

Doctrine of Coming to the Nuisance: (and see below)
A residential landowner may not have relief if he knowingly came into a neighborhood reserved for industrial or agricultural endeavors and had been damaged thereby

However, we recognize that the law of nuisance is not a rigid rule; we must allow for development and enlargement of things like residential communities 

D is required to move NOT because of his own wrongdoing, but b/c of a proper and legitimate regard of the courts for the rights and interests of the public 

Conclusion(having brought people to the nuisance to the foreseeable detriment of D, P must indemnify D for a reasonable amount of the costs of moving or shutting down 
Remanded to determine the damages sustained by D from the permanent injunction against him 
Coming to the Nuisance

Prevailing rule= moving into the vicinity of a nuisance does not completely bar a suit for damages or injunctive relief, BUT it is a “relevant factor” 
Other “relevant factors”=
That an area has been zoned  for the activity in question
That an area has come to be commonly used for an activity in question
Similar to the idea of First in Time
Problem with First in Time(it does not necessarily guarantee the land for its best use, seeing as conditions change over time 
Four Rules: of how to resolve a nuisance claim
1) stop the activity by granting Neighbor injunctive relief
2) let the activity continue if Nuisance-maker pays damages
3) let the activity continue by denying all relief to Neighbor
4) stop the activity if the Neighbor pays damages (moving to the nuisance rule)
OPTIONS FOR RESOLVING NUISANCE

“The Four Rules of Nuisance”
	Type of Rule
	Protect Nuisance-Maker
	Protect Neighbor

	Property

(Court sets remedy)
	#3 Protect nuisance-maker with a property rule: No liability/no injunction
	#1 Protect the neighbor with a property rule: injunction (Estancies)

	Liability

(Parties set the price)
	#4 Protect the nuisance-maker with a liability rule= permanent damages (Spur)
	#2 Protect the neighbor with a liability rule; nuisance-maker pays permanent damages (Boomer)


18 + 19 SERVITUDES (Easements & Covenants)
Servitudes (Private Limitations on Property Use   (arise out of private agreements)
Easements=   gives its owner the right to use another person’s land

Freehold state=   gives its owner the right to exclusive possession of one’s own land

Servitudes v Nuisance
· Servitudes(PRIVATE restrictions on land use, to increase the total value of all the parcels involved

· Nuisance(PUBLIC restrictions on land use to increase total value 

Servitudes( 2 major types, 2 minor types:

1. Easements: Interests in land= private rights to use someone else’s land. Easements are either:
· Express (by Written Grant); or 
· Implied (3 ways to Imply an Easement): 
· 1) Implied from a prior use:


· Quasi-Easement (Van Sandt)
· Estoppel (Hollbrook)
· 2) Easement implied by necessity (Othen) 
· 3) Easement implied by Prescription (like adverse possession; Othen; Hollbrook) 
2. Covenants: Private Contracts restricting land use. 2 types (see Sec 20) 
1)  Real covenants (enforceable at law)
2)  Equitable Servitudes (enforceable in equity)

Minor Servitudes

3. Licenses: a short-term right to enter someone else’s property, that is revocable at will (unless coupled with an interest OR under estoppel). Need not be in writing.

a. Ex: dinner guests; plumbers fixing your pipe 

b. Sometimes Licenses can ripen into an easement (and thus irrevocable) [Holbrook]

4. Profits: right to enter onto someone else’s land and take something 

a. Ex: Typical profits include the right to take minerals, timber, fish, game, or crops.

All Servitudes fall into five types:

1. A is given the right to enter upon B’s Land;  [Easement]

2. A is given the right to enter upon B’s land and remove something attached to the land; [Profit]

3. A given the right to enforce a restriction on the use of B’s land; [Neg. easement, or covenant]

4. A is given the right to require B to perform some act on B’s land; [Covenant]

5. A is given the right to require B to pay money for the upkeep of specified facilities [Easement]
Easements 

Easements are subject to the Statute of Frauds and thus need to be in writing to be enforceable because easements are literally an interest in land!

Typical Uses of Easements (
Right of way –access to your house

Telephone line/utility lines

Sewage lines

Easements belonging to Property v Property Owner 
· Appurtenant Easements(  (Runs with the land) 
· an easement that belongs to the [dominant] property instead of the property owner 

· EX: if B has an appurtenant easement—use of a road—on A’s property, and B sells his property to C, then C will be able to use the easement on A’s land and B will lose it, b/c the easement belongs to the property 
· Passes w/ the dominant estate whenever the dominant estate is transferred to a new owner

· Appurtenant easement is the DEFAULT: courts read it in when no specific easement is listed

· Easements in Gross( (Personal to the Dominant Tenement holder)
· an easement that belongs to the property owner instead of the property

· Not attached to, or appurtenant to, any parcel of land

· EX: if B has an easement in gross—a right to hunt—on A’s property, when B sells his land to C, B still has the right to hunt and C does not 

Who Benefits from the Easement? 
· Dominant v Servient Tenements 

· Dominant Tenement: the property that is benefiting from the easement

· Servient Tenement: the property that is serving the other
· Affirmative Easements (
· Permits a person to use the servient estate in a specified manner.
· Negative Easements (
· No right to use the servient estate, but confers the right to prevent specified uses of the servient estate

· The dominant tenement owner restricts what the servient tenement owner can do on his own (servient) land (see pg 89)

Ways to Terminate an Easement (Presault) 
· Abandonment 

· When the owner of the easement clearly abandons, on his own

· By Prescription (like AP)

· Where the servient tenement owner does something (ie erects a wall) to prevent the use of the easement by the dominant tenement owner for the statutory period

· In effect, then, the servient tenement owner can effectively get that easement back

· Merging the Lots 

Implying Easements 
· General Rule: a writing is required (Easement by Express Written Grant)

· Easements are subject to the Statute of Frauds

· However, in 3 cases, courts will imply an easement, despite a lack of writing(
· 1) Implied from a Prior Existing Use
· Implication:  Quasi Easement 

· When land is owned and one part is used in an apparent and continuous way for a period of time, there might be an implied reservation of the easement at the time of severance 

· Estoppel

· Making what would have been a revocable license irrevocable

· 2) Implied by Necessity 
· To imply an easement by Necessity it must be shown: (from Othen, below)
· 1) that there was unity of ownership of the alleged dominant and servient estates
· 2) that the easement is reasonably necessary* (not a mere convenience)
· 3) that the necessity existed at the time of severance of the 2 estates
· *However, sometimes an easement must be Strictly Necessary at the time of conveyance 

· Strict Necessity only applies when the parceling of land leaves one parcel landlocked; an easement is then created over that final parcel (see Othen)

· This requirement is losing strength in courts lately 

· 3) Implied by Prescription 
· Requires a use that is open and notorious, adverse, and continuous for the statutory period

· also requires exclusivity (exclusivity requirement generally means a use that is distinct from the public’s use) 

1) Easements Implied by a Prior Existing Use

Van Sandt v Royster:    1a) Easement Implied by Quasi-Easement
Facts:

Two lots: [Highland Ave]------[Lot 19 in the West]------[Lot 4 in the East] 
Bailey owned both lots, and constructed a private lateral drain that ran Westward from Lot 4(Lot 19(into the public sewer in Highland Avenue 
Subsequent Ownership:
Lot 19: Bailey(Jones(Plaintiff (Van Stadt)
Lot 4: Bailey(Murphy(Defendant (Royster)
Years later, P’s basement was flooded with sewage, and he discovered for the first time that there existed a sewage drain running from Lot 4 across his property
P confronted D; D refused to stop draining their sewage across P’s land…
P sued: wanted to enjoin D from using and maintaining the underground lateral sewer drain through and across P’s land. P’s arg(
1) no evidence that an easement was ever created in his land and
2) even if there was an easement, P was not given notice of the sewer/the easement and so never took the burden of the easement 
D’s arg( an easement was created by implication when the servient estate was severed from the dominant estate when Bailey passed the deed to Jones 
Issue: Is there an Easement (for D to drain sewage across P’s land) implied from a prior existing use? (YES)
In other words, did Bailey impliedly reserve the right to use the sewer line (which traversed lot 19/Ps lot) when she sold lot 19 to Jones? (YES)
Reasoning: 
Easement by Implication: 

2 types: necessity and quasi

 Quasi Easement (easement by prior existing use)
when parties convey land, courts must determine whether the parties intended/implied an easement (several factors (pg 800)
To draw such an inference, the prior use must have been known to the parties at the time of the conveyance, or must have at least been within the possibility of their knowledge at the time 

An owner cannot have an easement over his own land; HOWEVER…
Quasi-Easement: 

An owner may make use of one part of his land for the benefit of another part
The part being benefited is the “quasi dominant tenement”
The part that is being used is the “quasi servient tenement”
If the owner of the land conveys the quasi dominant tenement to a grantee, that grantee gets the easement over the quasi servient tenement 
Quasi-Easement requires the use to be apparent (versus the “open and notorious” requirement)
Here(
At the time Jones purchased Lot 19 (P’s lot) from Bailey he knew (or should have known) there was a lateral sewer that had been installed for the benefit of the eastern lots owned by Bailey 
SO at the time of conveyance, Jones should have known that Bailey impliedly reserved an easement (right to use the sewer pipe) 
SO P had notice of the lateral sewer at the time of conveyance= an apparent condition!  
Note: the fact that a sewer may be hiding underground does not negate its character as an “apparent condition” which is required to establish a quasi-easement  
Conclusion( an Easement by Implication (Easement by prior use) was created
1b) Rule of Easement Implied by Estoppel(
If you sit by and watch someone expend money because of reliance on a license, that license can become irrevocable, and can become an easement

· An easement by estoppels is a license to use land that has become irrevocable b/c the licensor has represented to the licensee that a certain use may be made of his land and the licensee has relied to his detriment upon that promise.  The license remains irrevocable so long as necessary to honor the reasonable expectations of the party who relied upon the promise.

Hollbrook v Taylor:    1b) Easement Implied by Estoppel 
Facts: 
1942: D Hollbrook purchased property and gave permission to D’s tenant for a haul road to be cut over their land, to move coal from a mine

D’s tenant paid for the use of this road

Both D and D’s tenant used the road

1964: P Taylor bought property next to D and built a house, used road

P Taylors= Dominant Tenement owner

D Hollbrook= Servient Tenement owner

At all times prior to 1965 the use of the road was by D’s permission
1970: dispute arose b/w the parties re: the use of the road

Dispute was not resolved(D erected a cable across the roadway to prevent P from using it

Ps filed suit to require the removal of the obstruction and to declare their right to use the roadway. Claimed right to use the roadway:

By Prescription(essentially grounded in idea of adverse possession 
By Estoppel 
Issue: Was the easement (the right to use the road) established by prescription or estoppel? (Holding(estoppel) 

Reasoning: 
Easement by Prescription? ( NO.  Not hostile! (just like AP, defeated by permission)
at all times prior to 1965, the use of the road was by permission of D 

NO EVIDENCE that the use was adverse or continuous enough to warrant easement by prescription 

Easement by Estoppel? ( YES 
Q= should D Hollbrook should be estopped from denying Taylor access to the road? 

Rule: a licensee is presumed to know that a license is revocable at the pleasure of the licensor

Qualification to the Rule: 

Where the licensee has exercised the privilege given him and erected improvements or made substantial expenditures on the faith of the license, it becomes irrevocable 

Thus the license becomes a grant through estoppel, and the license will continue for so long a time as the nature of the license calls for (as determined by reasonable people under similar circumstances)

Here(
Use of roadway by Taylors to get to their home 

Use of roadway to take in material for construction of the home

General improvement of the premises

Maintenance of the roadway

Construction by Taylor of a $25,000 residence

All this was done with the actual consent of Hollbrooks, or at least with their tacit approval(it would not be fair for them to now end the easement!

Conclusion(
SO the use of the roadway has been established by estoppel, and the license to use the roadway may not be revoked
2) Easement Implied by Necessity
· An easement by necessity endures only so long as it is necessary
· if the dominant owner secures another way out from the landlocked parcel, the easement by necessity ceases 
· An easement may be implied from necessity if one party owns land and later divides it is such a way that a parcel becomes landlocked—lacks access to a public road.  An easement for access is then implied across the property owned by the grantor connecting the landlocked parcel and a public road.
· An easement implied by necessity can be created only over property owned by the person who also owned the landlocked parcel and who divided the property to created the access problem!
Othen v Rosier: Easement Implied by Necessity
Facts: 
P Othen brought suit to enforce a roadway easement on lands of D Rosier
Claimed easement of necessity AND prescription
Prior ownership:
Hill owned all the land
Conveyed 100 acres to Rosiers in 1896
Conveyed 60 acres to Othen in 1897
Conveyed 53 acres to Othen and
*16.31 acres to Rosier in 1899 (which the disputed roadway traverses) 
Othen’s land is not contiguous to a road; he must cross Rosier’s 16.3 acre land via the disputed roadway (maintained by Rosier) to get to a highway
Othen continuously used the disputed roadway to get to the road from his house
One day waters flooded the lane and the Rosiers remedied the situation by erecting a levee, which happened to make the road impassable
(Othen couldn’t get to and from his house from the road 
Othen sued(asked for 
a temporary writ of injunction enjoining the Rosiers from further maintaining the levee AND
a mandatory writ of injunction commanding D from further interfering with his use of such easement and roadway in the future 

damages
Trial Court(found that Othen had an easement implied by necessity: ordered the Rosiers to keep the roadway in a usable condition 
Ct of Appeals + SC(found that Othen had NO IMPLIED EASEMENT; rendered judgment for D Rosiers
Reasoning:
Easement by Necessity:
To imply an easement by Necessity, it must be shown:
1) that there was unity of ownership of the alleged dominant and servient estates
2) that the roadway is a necessity (not a mere convenience)
3) that the necessity existed at the time of severance of the 2 estates
Easement Implied by Necessity Rule(
An easement of necessity cannot exist unless it is affirmatively shown that there was formerly unity of ownership of the alleged dominant and servient estates, for no one can have a way of necessity over the land of a stranger
SO just b/c your land is completely surrounded by the land of another does NOT give you a way of necessity where there is no privity (unity) of ownership
No Easement by Necessity Here(
1) Unity of ownership did exist at one point in Hill
2 +3)( no evidence that the land was really landlocked at the time of the conveyance. It was up to the P to prove that the land was landlocked and he did not do so!
3) Seeing as Hill owned all the acres at the time the 2 estates were severed, he could have just crossed over some other part of his land
so using the roadway at issue here would have been a mere convenience, not a necessity, at the time of severance  
No Other Type of Implied Easement(
No Easement by Prescription:
to acquire a prescriptive right you need adverse, exclusive, AND continuous use of the easement
“Exclusive” in prescription means that your use is distinguishable from the general public’s use; NOT that you are the only one using it
Here(
No Exclusive or Adverse Use: 
The Rosiers and their tenants all used the roadway in the same way as Othen, SO Othen’s use of the roadway was not exclusive, and thus not adverse
SO Othen’s use was merely permissive, and thus constituted only a license 
So the statutory period could not begin to run, and the license could not ripen into a prescriptive right 
No Continuous Use:
Also, Othen did not carry his burden of showing that his predecessor’s adverse possession was in the same place and within the definite lines claimed by Othen himself
Also, since Hill did not part with his title to the 16.3 acres until 1899, Othen could not have perfected prescriptive title to the roadway easement until the SOL after that 
A person cannot claim adversely to himself
SO the prescriptive period does not begin to run while the dominant and servient tracts are under the same ownership 
SO Othen did not have “adverse, continuous, and exclusive” use 
No Quasi Easement: b/c Texas does not recognize quasi easements

No Easement by estoppel: b/c Rosier (servient tenement holder) did not sit back and watch Othen make improvements over time
Conclusion( NO IMPLIED EASEMENT; SO if Othen was allowed to use the easement, he would infringe on someone else’s property rights
3) Easements Implied by Prescription 

· An easement by prescription occurs when a use is not permissive, continues for the relevant limitations period, and is conducted with the elements of adverse possession
· Unlike AP, prescription involves use not possession rights
How to Prevent an Easement by Prescription 
Othen(How could Rosier have excluded Othen from getting a prescriptive easement, if Othen has continually, adversely and exclusively kept using the easement? 
Plaque(
A plaque saying “pedestrians may walk here by license of the owner, which license is revocable at will”
Since the owner has given the right to use the sidewalk to pedestrians, no pedestrian can use it in a way that is “adverse” to the owner  
So the public can NOT get a prescriptive easement! 
In Contrast: A plaque in the ground saying “this is private property, keep off” means that the owner has NOT given permission
This creates the opportunity for people to adversely possess the land 
So the public could get a prescriptive easement by walking continually and adversely on the sidewalk
Judicial Decree(
Would require litigation
Matthews v Bay Head Improvement Ass’n: Public Trust Doctrine; Easement for public use of beaches 
Facts:

Under the Public Trust Doctrine, the wet-sand area (“foreshore”) can’t be privately owned; it is held by the state in trust for public use: 
Fishermen
Navigation Use 
SO the public has a right to use any beach, if it can get there 
Question here(what happens when the public can’t reach the foreshore without crossing over privately-owned dry-sand areas? 
The Bay Head Association has title to six parcels of land bordering the beach; all other parcels are privately owned 
Association controls the beaches during the summer(doesn’t let the general public cross over the dry-sand areas (which are owned by Bay Head residents) in order to get to the wet-sand area (foreshore) 
SO in effect the public is denied its access to the foreshore! 
Point Pleasant (P) sued the Bay Head Association (D) 
P’s arg(Ds prevented the general public its right of access to public trust lands along the beaches in Bay Head 
Issue: Whether, ancillary to the public’s right to enjoy tidal lands, the public has a right to gain access through and to use the dry sand area owned by a quasi-public body (rather than a municipality) 
Holding: YES=In essence, the public is given an Easement to cross the dry-sand area (in order to get to the beach/foreshore) 
Reasoning:
Public Trust Doctrine (
Guarantees the public a recreational right to use the foreshore
SO the public must have access to municipally-owned dry sand areas as well as the foreshore
BUT the court goes further: says that the right of the public to have access to dry sand areas should not be limited only to cases where a municipality owns those areas…
Public’s interest in PRIVATELY-owned dry sand areas:
Rule on Public Easements over Dry Sand(
Where use of dry sand is essential or reasonably necessary for enjoyment of the ocean/foreshore, the doctrine warrants the public’s use of the dry sand areas, subject to an accommodation of the interests of the property owner
True, the public’s rights in private dry-sand areas are not co-extensive with their rights in municipal dry-sand areas
However, private landowners may not in all instances prevent the public from exercising its rights under the public trust doctrine 
Here(Should the dry sand area that the Association owns or leases be open to the public, under the public trust doctrine?
YES: the Association’s activities parallel those of a municipality in its operation of the beachfront
Qualification(when parties are unable to agree as to the application of the principals enunciated here, the claim of the private owner shall be honored 
Expanding Easements
Usually, the limit of the easement is defined by the reasonable use of the property
Ex: if you have a bargained-for easement for horse-and-buggy use, and cars are subsequently invented, cars will also be allowed to use that easement b/c they fill the same reasonable use (Brown)
Exception re: prescriptive easements
if horses gain a prescriptive (adverse possession) use of an easement, this easement cannot then be used by motorcycles 
Brown v Voss: Expanding an Easement Appurtenant; Liability Rule Protection
Facts: 
Owner of parcel A (servient estate) granted to owner of parcel B (dominant estate) a private road easement across parcel A, so B could access the road
P acquired parcel B; also had parcel C
Intended to build a dream home which would straddle the boundary line b/w parcel B and parcel C 
D owned parcel A  
Placed obstacles on the easement to prevent P’s use
D first sought to bar P’s use of the easement after P’s had already spent over $11,000 in building their house 
Ps sued(wanted removal of the obstructions, an injunction against D’s interference, and damages
Ds counterclaimed(wanted damages and an injunction against P for using the easement other than for parcel B. Why would D care? (
Ps are effectively using a larger easement than the one bargained for, and Ds might want more consideration for its use 
Ps are causing a nuisance by building a huge dream home
P and D could have entered into a more specific easement bargain=inefficient bargaining situation
Trial Court(findings: 
No increase in burden on D from the use of the easement by P for access to parcel C
Parcel C would be landlocked if we didn’t give P the injunction
Granting D an injunction is not practical: any violation of the order would result in the parties back at court again with little or no damages involved 
Ps have acted reasonably in using the easement
Ruling: Found for D (gave him $1 for damages) but gave P the injunction (allowed P to use the easement for access to parcels B and C “as long as they are used solely for the purpose of a single family residence”)
SO court uses Liability Rule protection to “protect” D, rather than using Property Rule protection, which would have given D an injunction against Ps
D only appealed the denial of an injunction against P 
SC WA(agreed with Trial Court
Issue: To what extent, if any, the holder of a private road easement can traverse the servient estate to reach not only the original dominant estate but a subsequently acquired parcel, when those 2 combined parcels are used in such a way that there is no increase in the burden on the servient estate 
Reasoning:
Easement was created by Express Grant from A to B
The grant created an easement appurtenant to parcel B as the dominant estate(
Travels with the property, not the property owner
SO Ps acquired rights to use the easement when they bought the land
However, Ps have no easement rights re: parcel C b/c it was not part of the original dominant estate under the grant
General Rule on Expanding Easements(
 If an easement is appurtenant to a particular parcel of land, any extension thereof to other parcels is a misuse of the easement 
This applies even where a dominant tenement owner uses the easement legitimately to get to his first lot, and then crosses over his own property to get to the second lot= this is still not okay!
This guards the rights of the parties, rather than the actual burden on the servitude
However( D only appealed his denial of injunction


One of the essential criteria for injunctive relief is actual and substantial injury sustained by the person seeking the injunction
Here(under the trial court’s findings, no substantial injury to D 
Dissenting: Strict approach
The majority concedes that it is a misuse to extend an easement to non-dominant property
However, it nonetheless grants the privilege to extend the agreement b/c it finds no appreciable hardship to the servient owners (D)
Injunctive relief is the appropriate remedy under these circumstances
Ps are responsible for the hardship of creating a landlocked parcel, and “the benefit of the doctrine of balancing the equities, or relative hardship, is reserved for the innocent defendant
Negative Easements
· The right of the dominant owner to stop the servient owner from doing something on his own (servient) land =negative restrictions on land 

· Negative easements run with the land 
· May be much harder to detect just by inspecting a property

· English courts have recognized 4 types of negative easements (not to be expanded): 

1. Light (blocking your windows)

2. Air (interfering with air flowing to your land in a defined channel)

3. Water (interfering with the flow of water in an artificial stream) 

4. Support (digging in a way that causes your neighbor’s building to collapse) 

· American courts(have generally limited negative easements to the 4 English ones; however sometimes new negative easements are created:

· Unobstructed view easement (Scenic Views)

· Solar easement

· Conservation easement (mostly for environmental purposes)

· as a property owner, I sell to a (usually charitable) organization the right to prevent myself from developing my property

· Prescription

· the status quo existing land use will sometimes be locked in as a Negative Easement after a statutory period

· Today, negative restrictions on land are usually treated as equitable servitudes, or just “servitudes”…
Conservation Easements: 

· A negative easement where the owner is selling off one stick of his property rights (the right to develop)

· Owner is retaining FSA but also burdening it by preventing the right to develop it – then they sell the right to develop to a non-profit, who enforces these restrictions

· The reason this is NOT a covenant is because: 

· There is a general judicial dislike for using covenants as restrictions on land

· Traditionally there is no such thing as a Covenant In Gross – the owner of the covenant is the non-profit, not the actually owner, and therefore the burden on the property is NOT appurtenant
· These are valuable because: States and Non-profits will buy these easements outright

· Ex: if I am a farmer, and I intended to keep my land as a farm, having a non-profit come and offer me money for a conservation easements, this is essentially like found money

· It is also a common practice to donate these to non-profits and take a tax right-off.

· Land value is decreased, and thus the fee owners have to pay less property taxes!

Problems with Conservation Easements: 

· There is NOT a lot of reporting of these things – we don’t know how many actually exist and therefore they might be hard to protect in the future.  Creates enforcement and policing problems – could be really expensive for non-profits to attempt to litigate

20. COVENANTS

The second major type of Servitude (besides Easements)

Covenants   (Contracts, not property interests like Easements- Although they have a property flavor)

· Private Contracts that impose private restrictions on land use

· These restrictions run with the land (rather than the land owner) “Appurtenant” 

· 2 types of Covenants: 


· Real Covenants (at law)

· Equitable Servitudes (in equity) 

· Real Covenants v Equitable Servitudes

· ES= Courts in Equity found a way to work-around the onerous Real Covenant requirements developed by the Courts at Law 

· No Privity Req for ES

· Different Remedies: Injunction for ES violation; Damages for RC 
1) Real Covenants (at law) 
· Private contracts restricting land use that run with the land, at law
· Can be a NEGATIVE promise (promise not to do an act)

· Can be an AFFIRMATIVE promise (a promise to do an act)
· Enforced as Contract law= consideration b/w 2 parties, A and B
· Remedy=Damages (rather than injunction) 

· Requirements: when will a Real Covenant run (ie bind successors)?  

· For the BURDEN to run(
· Traditional Rules say that in order for servient successors to be bound by the original parties’ covenant, you need: 
1. covenant must be in writing
2. original parties must have intended to bind successors

3. successor must have notice of the covenant 

4. the covenant must “touch and concern” the land 

a. must relate to the land in some way

5. horizontal privity  (no longer required by Modern Rule)

6. vertical privity  (B+C, where C got the entire estate from B) 

· For the BENEFIT to run you need(
· for dominant successors to be bound you need:

1. a writing

2. intent to bind

3. touch and concern

4. vertical privity (more relaxed than required for the Burden to run)

· Promise is enforceable by a person who succeeds to the original promisee’s estate or to a lesser interest carved out of that estate

· NO NEED for notice or horizontal privity 

· Clarification:  A (benefit) and B (burden) make a covenant. A conveys his land to C, and the benefit runs. Now C has a benefit as against B 

Privity: 2 types 
· Horizontal privity(privity of estate b/w the original parties to the covenant (A + B)
· Vertical privity(privity of estate between one of the original parties and a successor in interest (B + C) (ie conveyor and recipient)    [No vertical privity with an adverse possessor!]
· Modern Rule eliminates any horizontal privity requirement in covenants 
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· The elements needed to enforce a burden of a real covenant against a successor are more difficult to establish then the elements needed for a benefit b/c burdens expose successor to liability.  Only applies to people who acquire the identical estate that was originally burdened
2) Equitable Servitudes (in Equity)

· Private contracts restricting the use of land that run with the land, in equity
· Equitable Servitudes are Negative Restrictions on land, and are enforceable against successor owners (ie they “sink their tentacles into the soil,” burdening the land itself and not the estate/landowner)
· Requirements: when will Equitable Servitudes run (bind successors)

· That the parties intend the promise to run

· That a subsequent purchaser has actual or constructive notice
· Constructive notice= Sanborn;  Zoning; etc  

· That the covenant touch and concern the land

· Requires a writing, UNLESS a common plan implies an equitable servitude (see Sanborn) 

· The property must at one point have been owned by a common owner 
· Note:

· Horizontal/Vertical privity are not important

· Equitable Servitudes CANNOT be obtained through Prescription 

· Today(Lower requirements for enforcement

· Negative restrictions (Equitable Servitudes) must meet only the following requirements:

· Writing (or a common plan, see Sanborn)

· Intention for successors to be bound

· Content is not violative of public policy or illegal 

· Enforced as Property Rights(
· After the original promisor has conveyed the land, he cannot be sued on the covenant

· If the Gov condemns the burdened land, it must pay the benefited owner (dominant) for loss of the servitude

· However, Contracts doctrines are also applicable

· Remedy= Injunction (rather than damages) 

· Effect: relegates Real Covenants to a much less important place in the legal hierarchy, b/c as P you want an injunction more than you want damages (Tulk) 
Unification of Servitudes(Restatement (2000)
· Today, “real covenants” and “equitable servitudes” are largely the same and can be remedied in the same ways (either damages or injunction)

· Lower requirements for enforcement
Equitable Servitudes v Negative Easement

· Private Contracts v Private Rights/Interests in land

· Scope:

· Negative Easements are Limited in Scope (to 4 main types) VS

· Equitable Servitudes are much broader re: what they can restrict

· Covenants are enforceable not only against the landowner, but also against his successors 

· Note: A Reciprocal Negative Easement= an Implied Equitable Servitude (Sanborn)
Tulk v Moxhay: Expanding the ability to contract the use of land: Real Covenant(Equitable Servitudes
Facts:
P (Tulk) owned a piece of ground in Leicester Square…sold it to Elms 

The deed of conveyance contained a Real Covenant between P and Elms and his heirs/assigns

Elms agreed to keep the piece of ground in its form as a “square garden and pleasure ground,” and to admit P’s tenants to use it 

The land passed through many conveyances to D (Moxay), who admitted that he had Notice of the covenant 

D tried to alter the character of the square garden

P sued for an injunction

Issue: Whether a party shall be permitted to use the land in a manner inconsistent with the private contract entered into by his vendor, when he had notice of this contract when he purchased (NO)

Reasoning: 

D’s arg(
I wasn’t a party to the original contract (between A + B/ Tulk and Elms) so I’m not bound by their covenant and the court can’t interfere if I want to change the land 

BUT if this were the case, then it would be impossible for an owner of land to sell part of it without incurring the risk of rendering what he retains worthless

A Covenant at Law (Real Covenant) cannot restrict D here(Why: 

No horizontal privity(
This is an English case, and English courts didn’t accept the grantor (of the covenant)-grantee (acceptor of the promise) relationship as being sufficient to satisfy Horizontal Privity

Instead, a prior owner had to have owned the entire land before horizontal privity could exist

So the court circumvented the horizontal privity requirement…

It would be unfair to P not to bind D by the restrictions:
D’s vendor (Elms) bought the land from P at a low price, reflecting the burdens on the land

SO it would be unjust if Elms was able to charge a subsequent buyer (D) the higher price of unburdened land, to the detriment of P  

SO the covenant negotiated b/w P and Elms must be enforced against D 

Equitable Servitude Rule (
“If an equity is attached to the property by the owner, no one purchasing with notice of that equity can stand in a different situation from the party from whom he purchased” 
Conclusion(the original contract IS enforceable against D at Equity; injunction granted to P (to prevent D from changing the land) 

Now any subsequent conveyance is also enforceable At Equity

So an Equitable Servitude (rather than a conveyance) has been created! 

Effect= Real Covenants are relegated to a much less important place in the legal hierarchy 

This is b/c as P you want an injunction, which can only be gotten at equity

Sanborn v McLean: Implying an Equitable Servitude( Common Plan + Constructive Notice
· Facts:

· McLean (D) owns a lot in a subdivision; P owns the adjoining land 
· Both P and D trace title to the proprietors of the subdivision
· P claims that the subdivision (including all lots) was planned strictly for residential purposes= a common plan
· P says that b/c of this common plan, ALL the lots in the subdivision are subject to the same Equitable Servitude (ie a Reciprocal Negative Easement), which bars any land use that would be detrimental to the enjoyment and value of neighboring lots (such as building a gas station) 
· D started to erect a gas station on their lot
· Ps sued(said that the reciprocal negative easement bars D’s construction of a gas station
· D’s arg(there are no written restrictions in the deed for his lot; he purchased without actual notice of any reciprocal equitable servitude 
· Issue: Is defendants’ lot subject to a Reciprocal Negative Easement (an implied ES)? (YES)
· Reasoning:

· Reciprocal Negative Easement (Implied Equitable Servitude) (
· If the owner of 2 or more lots sells one lot with restrictions of benefit to the land retained, the servitude becomes mutual, and during the period of restraint the subsequent owner can do nothing forbidden to the owner of the lots sold
· This easement runs with the land (not owners); passes its benefits/burdens to all purchasers of land, for mutual benefit
· Operative as long as any subsequent owner has actual OR constructive notice 
· Must start with a common owner 

· Reciprocal Negative Easement Here(
· the reciprocal negative easement was a restriction that no property owner use the lots for other than residential purposes
· = this is the common plan 

· A common plan is a substitute for an actual writing to satisfy the requirement for establishing an equitable servitude 
· SO and Equitable Servitude is IMPLIED!!! 
· Did the original owner intend to benefit ALL of the lots by the reciprocal negative easement , or merely his own? 

· If he only intended to benefit his OWN lot, there is NO common plan

· Here(McLaughlin had owned all the lots in the subdivision
· When he deeded them he included the restriction that ‘nothing but residences shall be erected”
· 53 out of 91 lots were restricted 
· These restrictions were imposed for the benefit of the ALL the lands, to carry out a residential scheme

· SO: The common owner had created a common plan 
· All the lands were restricted, and remained restricted as their lots passed to each purchaser (and eventually to P and D) with notice of the easement 
· Notice Problem(
· D claims he did not have actual notice, b/c his grantor told him his lot was unrestricted
· Court says D had constructive notice(existing use
· for 30 years no one in the neighborhood had departed from the residential scheme 
· D could not avoid noticing the strictly uniform residence character
· (note: another form of constructive notice= Zoning restrictions)
· Conclusion(D is subject to the Equitable Servitude (Reciprocal Negative Easement)  
Termination of Covenants 
High Bar to pass in order to render a Covenant unenforceable:
Abandonment/Waiver-  If you sit on your rights, you waive them (“Sleeping Theory”)
Changed circumstances  

Damages(
Where the court allows a covenant to be terminated or modified, a court will look to decrease in property value to determine damages
However, this doesn’t take subjective value into account
P could find himself in a position where there is NO decrease in the objective/market value of his property, but there IS a substantial decrease in the subjective value (ie P can no longer use his property in the way he wants to) 
CHANGED CONDITIONS DOCTRINE
Restatement (Third) of Property §7.10: Modification and Termination of Servitudes b/c of Changed Conditions 

· 1) When a change has taken place since the creation of a servitude that makes it impossible as a practical matter to accomplish the purpose for which the servitude was created, a court may:

·  Modify the servitude to permit the purpose to be accomplished

· Terminate the servitude, if modification is not practicable, or would not be effective

· Compensate the beneficiaries for resulting harms, when a servitude is modified or terminated 

· 2) If the purpose of the servitude can be accomplished, but b/c of changed conditions the servient estate is no longer suitable for uses permitted by the servitude, a court may modify the servitude to permit other uses under conditions designed to preserve the benefits of the original servitude

· 3) The modification/termination of servitudes held by public bodies is governed by §7.11 

Western Land Co v Truskolaski: Termination + Abandonment  
· Facts:

· D=owner of a subdivision in Reno
· 1941: D subdivided the 40-acre development and subjected the lots to restrictive covenants
· Prohibited businesses in the development
· Restricted the entire 40 acre subdivision to single-family dwellings for residential use
· Ps=homeowners in the subdivision (subject to the covenant) 
· By 1972, things had changed in Reno
· D now wanted to build a shopping center on one parcel of land in the subdivision, despite the covenant 
· Ps sued(argued that the covenant restricted D; sued to enjoin D from constructing the shopping center 
· Ds arg(things had changed enough that he should not still be restricted to the covenant 
· Issue: Do the restrictive covenants remain of substantial value to the homeowners in the subdivision (YES), and are the changes that have occurred since 1941 so great as to make it inequitable or oppressive to restrict the property to single-family residential use (NO)?
· Reasoning: 

· D’s arg 1: there have been many big changes(more traffic, increase in commercial development in the vicinity, etc
· Court: Despite these changes, the restrictive covenants are still enforceable IF 
· the single-family residential character of the neighborhood has not been adversely affected, and 
· the purpose of the restrictions has not been thwarted

· Here, the single-family residential character of the subdivision has not been adversely affected
· D arg 2: the purposes for which the restrictive covenants were originally imposed have been thwarted, so they shouldn’t be enforced against him 
· D has not carried his burden of showing that the subdivision is now not suitable for residential purposes b/c of changed conditions 
· The covenants are still are of substantial value to the homeowners
· D’s arg 3: the Reno city council has shown a willingness to rezone it from residential to commercial
· A zoning ordinance cannot override privately-placed restrictions
· D’s arg 4: the value of the property is less for residential than it is for commercial uses
· This doesn’t matter: “the covenants stand even though the subject property has a greater value if used for other purposes”
· D’s arg 5: the covenants are no longer enforceable b/c the homeowners have abandoned or waived them due to violations (ie building homes that are too big; operating small businesses in the subdivision in the past) 
· In order for community violations to constitute an abandonment, they must be so general as to frustrate the original purpose of the agreement 
· D failed to show that any real violation happened
· Even if they did happen, the violations were too distant and sporadic to constitute general consent by the property owners and were not sufficient to constitute an abandonment or waiver
· Conclusion(The restrictive covenants should remain; D enjoined 
Rick v West: Termination + Change of Conditions 
· Facts: 

· P Rick owned 62 acres of land, which he subdivided
· Established Covenants: restricted the land to single-family dwellings
· Rick sold a half acre lot to West 
· Then Rick contracted for the sale of 45 acres to an industrialist to build a hospital
· but West would not release the covenant and the contract fell through
· Again: Rick contracted to sell 15 acres to a Hospital
· again West refused to consent to release of the covenant
· Rick sued(claimed that the covenant was no longer enforceable b/c of a change of conditions
· Issue: Can the covenant be terminated due to a change of conditions? (NO)
· Reasoning:

· Originally, Rick owned the tract free and clear of all restrictions, and could do with the parcel as he saw best
· Rick decided to impose residential restrictions
· West relied on these restrictions when she bought the half-acre lot
· She has a right to continue to rely on the restrictions
· It is not a question of balancing equities (balancing the advantages of a hospital with the effect it would have on D’s property)
· If the establishment of a hospital is really the most efficient solution, then the Hospital will presumably buy West out 
· Rule on Termination of a Covenant + Changed Conditions(
· When the restriction is not outdated and when it affords real benefit to the person seeking its enforcement, damages cannot be substituted for an injunction (enforcement of the covenant) 
· SO courts really value and honor freedom of contract! 
This shows how STRONG these covenants are

In either case, Rick or Truskolaski, ANY owner could have sued to enforce the restrictions on property in their community.
Home Owners Associations

Instead of imposing covenants on every lot, HOAs allowed developers to create overarching structures “DCC&R – Declaration of covenants, ???… and restrictions” which govern the whole community.  Creates strict restrictions (color, height, etc.) and also imposes that prop owners have to pay fees/dues

21. COMMON INTEREST COMMUNITIES + CO-OPS 
Common Interest Communities (2 types) 
· A simplified form of Implied Equitable Servitudes (Reciprocal Negative Easements) 
· Developer only has to file a single declaration, which will then burden all of the lots in the development (like in Sanborn= common plan) 
· Covenants (declarations) can bind subsequent buyers b/c the requirements are met(
· Horizontal and Vertical Privity: 
· the original purchasers are all in privity with the developer (horiz)
· subsequent purchasers are in privity with the original purchasers (vert)
· Touch and Concern the land
· Covenants restricting use are almost always held to touch and concern
· Affirmative covenants (to pay dues to a homeowners ass’n) are too 
1) Homeowners Associations: (gated communities) 
· States have established statutes governing homeowners associations in common interest communities; usually, all homeowners are automatically members

· A declaration of rules governing the community… 

· Sets forth Servitudes establishing the common interest community 

· Covenants can be coercive/impose a lot of restrictions on members: tells them what they can and cannot do on their property, in a very precise way!

· SO members willingly trade complete control over their own property FOR membership in the community 

· Notice(declaration must be disclosed to purchasers 

· Governance(
· The gated communities provide public services, and can provide for the specific requirements of its members 

· EX: trash pick up every day rather than once a week, like the city

· Governed by a board elected by its members. Board may:

· Adopt new regulations

· Administer the servitude regime

· Protect community members from unreasonable interference in their enjoyment of individual property

· Carry out other functions set forth in the declaration 

· Homeowners Assn has the power to raise funds reasonably necessary to carry out its functions 

· Effect of Homeowners Associations(
· Paying Twice:

· If you are part of a gated community, you are already paying for public services provided by your community

· SO paying (through taxes) for public services in the greater community is like paying twice! 

· Segregation:

· Gated communities allow segments of the population to segregate themselves by removing themselves from the general community and gating themselves off 

· External Effects of Gated Communities:

· If a gated community rejects a category of people (ie ex-cons), these people are consequently confined to a narrow corridor in the outside (non-gated) community

· This exposes those within that remaining corridor to a greater risk of harm than they might otherwise confront 

· Judicial Review

· Which standard should govern judicial review of challenges to the rules and regulation of a homeowners association? 

· Strict Scrutiny?

· Reasonableness?

· Does it depend on who brought the challenge (a homeowner v an outsider?) 

2) Condominiums

· Each unit (interior space) is a condo owned separately in fee simple by an individual owner

· Separate mortgage on each individual unit

· Real estate taxes are assessed or allocated to each unit separately

· Exterior walls, land beneath, the hallways, and other common areas are owned by the unit owners as tenants in common (or owned by the Condominium Association)
· Declaration of condominium:

· Provides for an association of unit owners to make and enforce rules, manage common areas, and set maintenance charges levied against unit owners

· Each purchaser, by accepting a deed, becomes an association member and must abide by its laws

· Monthly charges to maintain common facilities
Cooperative Apartments (NYC)

Title to the land/building is held by a Corporation, and the residents own ALL the shares of stock in the corporation and control it through an elected Board of Directors

=each resident is an owner of the corporation 

Each tenant also has a renewable lease of an apartment unit

=each resident is a tenant of the corporation

One Blanket Mortgage + Interdependency 

If one cooperator fails to pay his share, the others must make it up, or the bank can foreclose on the entire building 

So each individual’s investment depends upon the financial stability of others

Screening applicants

Financial screening provides an opportunity for social screening 

Co-op boards can deny entry to anyone for any reason, as long as no civil rights/constitutional violations occur

Most of the time Condos sell for 10-15% more than Co-ops, b/c co-ops are so hard to get into (have to have tons of liquid assets to get in) and Condos are easier to buy and sell (which is something buyers will pay a little extra for) 

Exception: once the apartments get valuable enough, co-ops then sell for more than condos (b/c at the upper level of wealth, people are paying for exclusivity) 

NO new properties are being developed as Co-ops 

22. ZONING

Public Limitations on Property Rights(Gov Regulations (Zoning and Takings)

Zoning v Covenants
· Covenants= Private Restrictions imposed by contracts

· Zoning=Public (Governmental) Restrictions imposed generally by municipalities (ie States and Cities, NOT the Fed Gov) 

Constitutionally protected property rights [“Property” appears only twice in the Constitution]

1. 14th Amendment Due Process Clause- “nor shall any State deprive any person of life, liberty, or property, without due process of law”
2. 5th Amendment Takings Clause- “nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation”
Substantive Due Process
· SDP Refers to fundamental rights and liberties as found by the Court but not enumerated in the Bill of Rights.  It is grounded in a notion of “natural rights.”
· Rational Bases Review- Whether or not some government action or regulation is RATIONALLY related to a legitimate government purpose.

Justifications for Zoning 
· Social Contract: 
· We are willing to give up our personal property rights in exchange for the knowledge that neighboring properties (ie properties we don’t own) will/will not be used in certain ways 

· Zoning can do things that private actors can’t do themselves via contract. Exs: 

· Large-scale land-use planning

· Long-term planning 

· Recreational facilities (parks, etc)

· Zoning forces externalities to be internalized + fixes the Transaction Cost problems(
· the citizens of Brooklyn Heights might want to buy out the Marriot and make a park, BUT the transaction costs are too high 

· ie too many people to get together and negotiate a price to buy out the Marriot

· incentive to free-load, etc

· So if we just left it to the market the park would never be created!  

· But if we use Zoning and create a park through Gov, the problem is solved

Arguments against Zoning
· Laissez-Faire economic approach(
· The market will get people what they really want

· If people truly value the facilities/parks/land-uses/etc that zoning purports to create, they can buy them through individual contracts!

· Who is to say that experts/city planners know what is in property owners’ long-term interest better than the property-owners themselves?!?

Village of Euclid v Amber Realty Co: Test case for zoning; SC upheld the Gov’s Power to Zone (Police Power) 
· Facts:
· Village of Euclid = a small municipality in Ohio

· 1922: the city adopted a zoning plan: 

· Use Restrictions: location of trades, industries, apartment houses, two-family houses, etc. Uses are inclusive (the higher levels include all the uses from the lower levels). 6 use districts 

· Height Restrictions

· Area Restrictions

· P=owner of a tract of land that has been zoned into 3 different use districts

· P sued city( challenged the zoning ordinance in its entirety. Argued:

· The zoning restricts and controls the lawful uses of his land, so as to confiscate and destroy a great part of its value

· Buyers are deterred b/c the zoning ordinance is a cloud upon the land and diverts the normal development of it to other locations 

· 14th Amendment DP + EP Claim: 

· the zoning ordinance deprives him of liberty and property without due process of laws and denies him the EP of the law

· Asks for an injunction restraining enforcement of the ordinance in general 

· Issue: Whether the state Police Power includes the Power to Zone property, without depriving the P of (substantive) due process of law? (YES) 

· Reasoning:
· Zoning is a modern phenomenon, but not an unjustifiable one

· While the meaning of constitutional guaranties never changes, the scope of their application is elastic and must expand to meet new conditions

· State Police Power(
· Asserted for the public welfare

· Hard line to draw re: when it can be used:

· ie a nuisance may be merely a right thing in the wrong place= “a pig in the parlor instead of the barnyard”  

· Here(
· the Village is a separate municipality with powers of its own= it has the authority to govern itself as it sees fit within the limits of the law

· While it’s true that some industries of an innocent character might fall within a proscribed zoning class, that alone does not make the ordinances unconstitutional in their entirety 

· City’s Justifications for the segregation of residential, business, and industrial buildings(
· Make it easier to provide fire apparatus 

· Increase home life safety and security

· Reduce traffic/prevent street accidents

· Decrease noise which produces ‘nervous disorders’

· Preserve a more favorable environment to raise children

· These reasons show us that the ZONING IS NOT ARBITRARY 
· Conclusion(the zoning ordinance is not facially arbitrary; Gov’s constitutional power to zone is upheld 
· Note: however, concrete applications of specific zoning provisions to specific Ps could prove to be arbitrary and unreasonable, and could thus be invalidated on a case-by-case basis 

Standard Zoning Enabling Act (SZEA):   THE MODEL LEGISLATION
· Created by the fed gov as a model for every state to adopt that would confer the power to zone to their local govs.  
· Every state in the nation eventually adopted some form of this act – most can still trace their basic form to the SZEA.  
· Requires zoning be consistent with a “well considered comprehensive plan” – which most states have interpreted to mean that in order to exercise its power to zone, local govs must have a separate doctrine (comprehensive plan) that lays out basic principles of land use and broad future plans.  
· “Zoning Ordinances” are ways of implementing these plans.

· Most professional planners have recognized that it is difficult to plan for the future, so states tend to require their comprehensive plans to be revisited often (could be as often as every 5 years)

· Most places this is oversaw by the Board of Zoning Appeals (BZA or ZBA).

Concern:   Zoning + Segregation  

· Zoning effectively protects/favors wealthier property owners at the expense of poorer ones(
· For instance, zoning that says that single-family houses must be separated from apartment buildings—in order to protect the single-family houses from traffic/noise/etc—pushes those burdens onto the apartment buildings

Prior Non-Conforming Use Law: 

Nonconforming Use 

· Zoning is forward-looking…can you zone-out-of-existence a prior use?...

PA Northwestern Distributors, Inc v Zoning Hearing Board: The (Lawful, Pre-existing) Nonconforming Use

· Facts:

· P opened a lawful adult book store; had only been opened for only 20 days
· Ordinance No.243 was passed, which imposed extensive restrictions on the location and operation of “adult commercial enterprises” [NOT a coincidence]
· Ordinance provided for Amortization=any pre-existing commercial enterprise in conflict with the ordinance was given 90 days to come into compliance with it 
· P’s shop was located outside the area designated for adult commercial enterprises; was told that he was out of compliance
· implication( the ordinance was passed merely in response to P
· the municipality is trying to avoid having to pay compensation to P by using the Ordinance and Amortization period (instead of the Takings clause) 
· P sued(said the amortization provision was illegitimate as applied to him and effected an unconstitutional Taking of his property 
· Lower court dismissed his claim
· SC PA reversed; found for P
· Issue: Whether a zoning ordinance which requires the amortization and discontinuance of a lawful preexisting nonconforming use is confiscatory and violative of the constitution as a Taking of property without just compensation
· Holding: Yes: The amortization and discontinuance of a lawful pre-existing nonconforming use is per se confiscatory and violative of the PA constitution
· Reasoning:

· Lower court followed Sullivan, which used a Balancing of Benefit/Harm(
· Amortization provisions are reasonable IF the “real and substantial benefits to the town of elimination of the nonconforming use from this location more than offset the losses to the affected landowner”
· SC(disagreed; said Sullivan is NOT a correct statement of Amortization provision law 
· Police Power(
· Generally, all property is held in subordination to the right of its reasonable regulation by the gov, when such regulation is clearly necessary to preserve the health, safety, morals, or general welfare of the people
· However, the presumption of a zoning ordinance’s validity must be tempered by the fact that it involves restrictions on a property owner’s constitutionally guaranteed rights
· Changing a Lawful Pre-existing Use(
· In PA commonwealth, the law has long been that municipalities lack the power to compel a change in the nature of a lawful pre-existing use of property (unless, of course, they use Takings/Eminent Domain) 
· A lawful pre-existing use establishes in the property owner a vested property right which cannot be abrogated or destroyed, UNLESS it is:
· A nuisance,
· Abandoned, or 
· Extinguished by eminent domain  
· Here(
· the amortization provision deprives P the lawful use of his property
· If the gov desires to interfere with the land owner’s use, where that use is lawful and not a nuisance nor abandoned, it must use Eminent Domain and compensate the owner for the loss 
· Distinction: there is a difference between an ordinance which only restricts future uses (OK) and one which restricts future uses as well as extinguishing present lawful nonconforming uses (Not OK)
· Conclusion(SO the amortization provision of Ordinance No 243 is an unconstitutional Taking here; Reversed 
· Policy Reasons: if cities were free to amortize nonconforming uses out of existence, future economic development would be seriously compromised
· Concurring(
· I agree that the Amortization provision was unconstitutional and effected a Taking as applied here, b/c it didn’t give P enough time
· However, a blanket rule against amortization provisions should be rejected 
· A reasonable amortization provision is valid if it reflects the consideration of certain factors (listed pg 979)
· A community should have the right to change its character without being locked into preexisting definitions of what is offensive
· Amortization provisions are an effective way of doing this, and of reconciling the interests of the community with those of the property owner
General Pre-Existing Use Doctrine 

· The Gov can always condemn a prior non-conforming use…the question is whether it can do so for free or whether it must compensate

· General Rule for Non-Conforming Use
· The Gov may zone a pre-existing non-conforming use out of existence without effecting a Takings/without paying compensation IF a long enough amortization period is given 

· Note: this is not the law everywhere (example: PA) 

· The Gov cannot act instantaneously, which poses problems: 

· Moral hazard problem: Concern that property owners might modify their behavior in response to proposed zoning ordinances 

·  Ie When they hear that a zoning ordinance is to be passed, property owners might act as quickly as possible to establish a “pre-existing use” before it comes into effect, so that the Gov will eventually have to compensate them for more than the property is actually worth 

· This could cause property to become over-valued 

· Should such behavior be taken into account in deciding the appropriate Amortization period? 

· What if the property owner was not consciously trying to beat the zoning ordinance? 

Amortization Periods + Takings 
· Is there an Amortization period that would be long enough to eliminate concerns about a Governmental taking?   
· Allowing the property owner to break-even before having to quit?
· Allowing the property owner to make what he expected to make from the enterprise before having to quit (ie break-even cost + a little)? 
· Giving the property owner the present value (fair market value) of the enterprise, rather than allowing him to stay open until he makes that amount (this would be like Compensation) 
· Should we take into account the fact that, by using one of these approaches, the Gov might actually be giving the property owner more value for his property than he would have otherwise enjoyed? 
· The Government has the power to take property from its owners and reallocating it to governmental preferred uses.

· Two Approaches:

1. REGULATION; illustrated by the method of zoning

2. TAKING; method of eminent domain
24. EMINENT DOMAIN  “Nor shall Private Property be TAKEN for public use without just compensation”
2 Overarching Questions 

· 1) When can the Gov actually Take your property? 
· Section 24: Eminent Domain (here) 

· ANYTIME, as long as

· 1) it is acting for a public use, and 

· 2) it compensates you for it

· In effect, the Gov has the power to transform what is normally Property Rule protection (injunction) into Liability Rule protection (Damages)

· 2) What counts as a “Taking” of private property? 

· Sec 25:  Per Se Takings Rules; and

· Sec26:   Regulatory Takings; and

· Sec27:  Per Se Defenses

Eminent Domain(the power that comes from the Takings Clause 
The Takings Clause, 5th Amendment 

“Nor shall private property be taken for public use without just compensation” 

Note: the 5th applies to all states through the DP Clause of the 14th
SO Eminent Domain= Gov’s power to force transfers of property from private owners to itself, as long as property is taken for:

a public use, and 

the private owner is compensated
2 Justifications for Eminent Domain

Sovereignty(Eminent domain is an inherent attribute of sovereignty, and is necessary to the existence of government. Implied reservation that the state might resume its ownership.

Counter-argument= the real sovereigns are “we the people!” 

Economic(
Necessity: The Gov is often needed for Land Assembly (ie turning individual lots into a Railroad or highway), especially:

Where the property/location is unique (ie for a lighthouse) 

Where land is blighted 
Efficiency[Posner]( where there are high transaction costs, Gov is needed to shift resources to a more valuable use, b/c the market is unable to perform this function in such settings. Ex=RR construction

A RR needs to buy out the land in its path from many private owners

Each individual owner has an incentive to hold-out for higher prices, because the entire railroad will fail without each person’s land

Solution=Gov can just take the land in order to enable this public use, giving private property owners just compensation 

Cost(If Gov has to “buy out” individual property owners to assemble land, one of 2 things will happen:

Our taxes will go up

Gov will engage in Land Assembly less often 

SO Gov needs the power to condemn! 

Police Power VS Eminent Domain

Police Power(state takes property because it is harmful; no compensation required
Eminent Domain(state takes property because it is beneficial to the public; compensation required 
What is a “Public Use”: 2 opposing definitions

1. Narrow view( public use means that the public actually uses or has the right to use the condemned property 

2. Broad View( public use means advantage or benefit to the public

· Broad View and Economic Use: Hawaii, Berman, Kelo
· In these cases, the courts basically saw “we won’t second-guess legislative judgment of what is necessary for Economic Development”

Cases leading to KELO

1) Berman v. Parker – An area in DC that was entirely blighted with the exception of ONE sporting goods store.  Ct said this was OK – if the purpose is to redo an entire area, one piece of prop is NOT going to stop the action

2) Hawaii Housing Authority v. Midkiff – Almost all of Hawaii is owned by a small handful of people.  The land prices are therefore extremely high.  So Hawaii allows lessees to essentially force a sale of the land in exchange for fair market value.  The ct again says this is fine. If the power has power to act, then their action satisfies the public use requirement. 
3) Poletown in Detroit: City of Detroit condemned an entire Polish neighborhood and conveyed it to General Motors.  MI SC said this was fine.  (This became one of the main cases when determining condemnation).  So the holding in Kelo was NOT surprising.
· What WAS surprising, is the backlash.  32 states later enacted legislation and re-evaluated the doctrine.
· 6 months after Kelo, the MI SC reversed the Poletown decision, nearly 30 years after it was decided.
Hawaii Housing Authority v Midkiff: Broad Reading of Public Use (SC) 
· Issue: Whether the Public Use Clause of the 5th Amendment prohibits Hawaii from Taking (even with just compensation) title in real property from lessor and transferring it to lessees in order to reduce the concentration of ownership of fees simple in the State? (NO)

· Reasoning: 

· Precedent: Berman v Parker(
· Congress condemned a blighted neighborhood in DC 

· Included in this neighborhood was a storeowner, whose store was NOT blighted 

· Issue: In condemning a blighted community, can a city gov ALSO take a non-blighted property? (YES! 
· Reasoning: BROAD reading of Eminent domain=

· Ends=improving blighted communities through Economic Development, which constitutes a Public Use (broadly construed) 

· Means= Condemning a non-blighted, private store 

· Deference to the Legislature’s “Public Use” determination and to the State’s police power 
· Court says “we won’t second-guess legislative judgment of what is necessary for economic development” 

· The means (taking non-blighted individual property) by which this public purpose (economic development/ending the harm of blight) will be attained is for Congress and Congress alone to determine

· Here(are the harms (the malfunctioning Hawaiian housing market) serious enough that overcoming them constitutes a “Public Use?”

· Ends= ending market deficiencies and the housing oligopoly

· Overcoming this harm constitutes a Public Use (broadly construed) = so the goal is legitimate! 

· Court says this goal is within Hawaii’s police power  

· Means=the Land Reform Act 

· Court says the constitutional req is satisfied if the state Leg rationally could have believed that the Act would promote its goal

· “It is only the Taking’s purpose, not its mechanics, that must pass scrutiny under the Public Use Clause” (emphasis on Ends) 

· Deference= 

· Court says “we won’t second-guess the Leg: the means (taking land from oligopolists) by which this public purpose (correcting the housing market) will be attained is for Congress alone to determine” 
· So Public Use is “Coterminous” with the Police Power  
· Since the end here was within Hawaii’s police power, the Public Use requirement is also met 

· So “Public Use” doesn’t provide any independent check on the police power 

· Conclusion(Hawaii was authorized to Take (with just compensation) D’s property b/c it was acting for a Public Use 

What happens when the gov condemns private property and then gives it to other private entities?

Kelo v City of New London: Broad Reading of “Public Use”(Economic Development is “Public Use” (affirmation of Berman + Hawaii) 
· Facts:

· D= The City of New London, which was a “distressed municipality”
· State and local officials targeted it for economic revitalization
· Devised an integrated development plan, encompassing seven “parcels” for different designated uses
· Justifications for the plan:
· Capitalize on the arrival of Pfizer
· Create jobs
· Build momentum for downtown revitalization
· Make the city more attractive
· Create leisure opportunities
· To carry out its plan, City had to acquire the targeted land, either by buying it or by using Eminent Domain (Takings) 
· City tried to negotiate with Ps to buy out their land, but failed
· So the City initiated condemnation proceedings
· Ps( Kelo and 9 other property-owners whose houses were condemned b/c they happened to be located in the development area. 

P’s Argument(  The taking of their properties was not for “Public Use,” and thus violated the “public use” restriction of the 5th Amendment
· Issue: Whether a city’s decision to take property for the purpose of “economic development” satisfies the “public use” requirement of the 5th Amendment (YES)

· Reasoning:

· General Rules on Takings: 
· Gov cannot take P’s land in order to confer a private benefit on another private party
· However, a city may transfer property from one private party to another if the purpose of that taking is future “use by the public” 
· “Public Use” is defined broadly; deference to legislative judgments re: what constitutes a Takings is appropriate 
· Question Here( 
· Does the City’s development plan serve a “Public Purpose?”  [YES]
· The City determined that the targeted area was sufficiently distressed to justify a program of economic rejuvenation
· We should defer, because
· Plan is comprehensive 
· City engaged in thorough deliberation 
· Courts have limited scope of review (Rationality Review…see Kennedy Concurrence) 
· We must resolve the issue in light of the entire plan 
· SO b/c the plan serves a Public Purpose, the City’s action satisfies the 5th Amendment’s requirement for Takings 
· Addressing P’s args(   
· 1) Economic Development is not a Public Use
· Slippery Slope counter( there is no principled way of distinguishing Economic Development from the other “Public Uses” that we have accepted in the past  
· Broadly construed, both Berman and Hawaii were about Economic Development! 
· So P’s suggested “Bright Line Rule” (rejecting ALL Economic Development) would not be a manageable standard
· 2) Condemnations where the purpose is to benefit private parties should be impermissible 
· Public ownership is not necessarily the sole method of promoting the public purposes of redevelopment projects
· Sometimes, Gov’s effecting a public purpose will also benefit private parties, and that’s OK  
· 3) If the government can condemn property in this case, they can condemn it in ANY situation! (Slippery Slope Arg)
· Court concedes that it is somewhat of a slippery slope…says there isn’t much room for Judicial Review
· Exception: if the Gov tried to do a naked, one-to-one transfer from a private party it disfavors to a private party it favors, that might be impermissible (Kennedy Concurrence)
· So there is still SOME room for Judicial Review of what constitutes “Public Use”
· Here(a naked power-transfer simply does not exist
· the beneficiaries of the Taking weren’t even set-in-stone

· so it is clear that the Gov didn’t have inappropriate goals/ wasn’t engaging in cronyism to benefit one company/private actor

· 4) The Court should determine whether the benefits are likely to come to pass 
· Reasonably Certain Standard
· It is not Court’s place to second-guess the Legislature

· Courts shouldn’t engage in Lochnerizing
· A rule like this would impose a significant impediment to the successful consummation of many such plans 
· Qualification to these Takings Power Rules
· Federal baseline(court points out that the Takings Power rules stated here are just the Federal Baseline;

· Any State may place more restrictions on its exercise of the takings power  

· Conclusion(The court’s only role is to determine whether the city’s proposed Takings satisfied the 5th Amendment’s requirement of a “Public Use.” We found that it does here. So we cannot grant Ps relief 

· Note: Kelo is not a change in the law at all! It’s really more of an affirmation of Berman 
· Court says “we won’t second-guess legislative judgment of what is necessary for Economic Development” 

· Concurring: KENNEDY
· Standard of Judicial Review for what constitutes a “Public Use”(
· Court applies a Rational Basis review 

· Kennedy would prefer Heightened Scrutiny review 

· Trial Ct concluded that benefiting Pfizer was not the “primary motivation” here; instead, the primary motivation was determined to be the taking advantage of Pfizer’s presence

· SO this case survives review  

· Dissent: THOMAS*
· Takes a very Narrow View of Public Use(
· 1) If “Economic Development” takings are for a “public use,” than ANY takings is! 

· The only REAL “Public Uses” are those where the Gov actually uses the Taken land OR gives the public a legal right to use it!  

· No compensation is possible for the subjective value of the lands to the individuals displaced

· Also, if the Gov takes your property, you both lose your house AND are forced to move elsewhere, so you don’t even reap the economic benefits that are being created at your expense! 

· 2) Losses from “Economic Development” Takings will fall disproportionately on the poor communities: 
· Their neighborhoods are most often targeted for “Economic Development,” 

· They are less likely to put their lands to highest and best social use

· Their property is less expensive for the Gov to take/compensate 

· They are the least politically power

· They are “discrete and insular minorities”

· Given this, the court’s deferential standard towards the Public Use Clause is deeply perverse and will merely exacerbate these effects

· Dissent: O’CONNOR (Scalia + Thomas)
· Takes a Narrow View of Public Use(
· Accuses the Court of abdicating its responsibility of upholding “Public Use”

· A law that takes property from A and gives it to B is against all reason and justice

·  “Under the banner of Economic Development, all private property is now vulnerable to being taken and transferred to another private owner, so long as it might be upgraded”

· This washes out any distinction b/w private and public use of property, and thus deletes “for public use” out of the Takings Clause 

· 3 categories of Takings that comply with the Public Use Requirement: Narrow View( 
· 1) Transferring private property to Public Ownership (ie a hospital)

· 2) Transferring private property to common carriers (Railroad)

· 3) Under certain circumstances, transferring to private use that still serves a public purpose 

Rule: Taking from one private party to another is only appropriate in 3 situations( (from a Michigan court case) 

1. There is public necessity of the “extreme sort”

2. Where the property remains subject to public oversight (ie a regulated industry)

3. Where the property is selected through facts of independent significance (independent of the interests of the transferee) 

Compensation: Black Letter Doctrine 

· Compensation is the fair market value of the property taken 

· What is the Purpose of Compensation(
· To make the property owner truly whole?
· IE to make them indifferent to whether the Gov took their land or not

· If this is the goal, then our current compensation scheme is inadequate 

· Problems: 

· Compensation does NOT compensate for subjective value 

· Also, the Threat of Condemnation will reduce the market value of property 
· SO even “fair market value” is very hard to determine! 
· Chance of reaping a surplus

· Ignores autonomy concerns (property owner’s rights to sell)
· Consequences to ratcheting-up compensation:

· Gov would be deterred from Taking property

· this is a good or bad thing, depending on your view of Takings

Reciprocity of Advantage + Compensation 

· Benefit Offset(
· Gov takes part of your land to make a road, but making the road actually increases the value of your remaining property
· Can the Gov offset the compensation it gives you by the value of the benefit it is conferring on you through its Takings?

· See Average Reciprocity of Advantage (Penn Central+ Penn Coal) 
25. PER SE TAKINGS RULE

Question 2(What counts as a “Taking” of Private Property?

· Per Se Takings Rules + Defenses (Sec 25)

· Regulatory Takings (Section 26) 

· Per Se Takings Defenses (Sec 27: when a regulation IS NOT a taking, automatically) 

2 Categorical (Per Se) Rules on Takings(
1. Permanent Physical Occupation (Loretto)

· Permanent Physical Occupation is ALWAYS a Taking and you WILL recover compensation, automatically (=no Balancing Test necessary)

· =a per se Rule on Takings

OTHER per se Rules: 

Lucas Rule: Total Regulatory Takings Rule= A regulation (even of a Nuisance) that amounts to a total wipe out of economically beneficial property uses ALWAYS a Taking and MUST be compensated 

2. Nuisance/ “Public Bad” (Hadacheck) 

· Nuisance Control is NEVER a Taking, so Compensation is automatically never required (limited by Lucas Rule)

· =A per se defense to Takings: Justification=b/c Gov is regulating a harm, it is therefore not taking away property rights!

· Lucas TOTAL Taking Rule- even w/ nuisance; a TOTAL wipeout= taking

      OTHER per se Defenses (Sec 27) 

· Lucas Exception (No Taking when Gov regulates common-law Nuisances that are in accordance with “background principles” (even if the regulation wipes out total economic value

·  Palazzano(No Takings claims by Post-regulation Purchasers  
Note: the Categorical Rules will apply only in a Minority of Takings cases. Most will end up being analyzed under the Penn Central Balancing Test 

PER SE RULE #1 Permanent Physical Occupation is ALWAYS a Taking, and WILL recover compensation
Loretto v Teleprompter CATV Corp: Permanent Physical Occupation is always a Taking 
Facts:

NY passed a law saying that a landlord must permit a cable company to install cable facilities on his property, and may NOT demand payment, but is entitled to a onetime nominal fee of $1
Gov Ends: achieving the important educational and community benefits of cable TV by eliminating landlord hold-outs that would prevent the development of cable TV
The cable installation occupied portions of P landlord’s roof and the side of her building
P sued(class action alleging that D cable company’s installation was a Taking without just compensation 
P argued that she used to be able to bargain with her tenants re: the cost of providing them cable; now she will lose that money b/c cable TV can be put in without her permission
Lower Court(found that the nominal fee satisfied the constitutional takings requirement of compensation; Upheld the regulation  
SC(reversed; found a taking
Issue: Whether a minor but permanent physical occupation of an owner’s property authorized by government constitutes a “taking” of property for which just compensation is due? 
Holding: YES(a Permanent Physical Occupation is always a taking, without regard to the minimal economic impact it might have on the owner or to the public interests that it may serve 
Reasoning:

Gov’s arguments(
It has legitimate public service ends

Court: True, but a permanent physical occupation is a taking without regard to the public interests it might serve

 The regulation does not have an excessive economic impact upon P

Court: True, but a permanent physical occupation is a taking without regard to economic impact on owner, b/c Gov is effectively denying P important property rights(
P Landlord is prohibited from Excluding the cable company from installing cables on her property

This is forced physical occupation of her property by a third party

Distinction:

Temporary physical invasions(constitutionality is subject to a balancing process; multifactor inquiry 

Permanent Physical Occupations( they are takings without regard to other factors  

Conclusion(We affirm the traditional rule that a Permanent Physical Occupation of property is a Taking

Dissent:
Court is WAY too formalist and old-fashioned

Uses its rule to undercut legislative judgment concerning landlord-tenant relationships

Court’s “permanent physical occupation” formula creates distinctions that are very ambiguous…what does each term mean?(
“Permanent?” ( where is the line between “Temporary” and “Permanent” physical takings? (6 months v 50 years?)

“Physical”? (even if landlord herself owned the installed cables, is the electronic signal that D sends through them a “physical touching”?

“Occupation?”

Takings Claims are best evaluated under a Multifactor balancing test
Ie the one in Penn Central 
Any inquiry must not just ask whether the State has interfered with an owner’s use of space, but whether the extent is so severe as to constitute a Taking in light of the owner’s alternative uses for the property

Here(owners had no alternative uses for the property, so there was No serious harm 

What is a “Physical” invasion?

Airplanes flying low over B’s home? 

YES: Usually this would be considered a physical occupation (an Avignation Easement) 

Are A and C’s properties invaded too (where A and C neighbor B)? 

NO: only B gets compensation as a Physical Occupation, under Loretto 
Does this make sense? 

Is a Physical Occupation really worse than Interference with your property? 

Justification= Administrability(you have to draw the line somewhere, and physical occupation is easy to administer

Should Permanent Physical Occupations done for Public health/safety be given wider latitude than other Permanent Physical Occupations? 

Loretto Implication(Yes
EX: the Gov CAN require landlords to install mailboxes (Public Safety) even at the landlord’s expense, but it may NOT require landlords to allow cable companies to install cable wires (no Public Safety), even at the cable company’s expense! 

PER SE RULE #2  If a regulation is characterized as “harm/nuisance prevention,” it is NEVER a taking.

Hadacheck v Sebastion: [Nuisance] “Public Bad” Test: regulating a Nuisance is NEVER a Taking (not limited to per se/common law nuisances)
· Facts:

· P bought land in an area where the bed of clay was perfect for brick manufacturing
· At the time, the area was outside city limits
· P did not expect that the territory would be annexed to the city 
· P erected expensive machinery to make a brick plant
· City of LA passed an ordinance making it a crime for a person to operate a brick yard within described limits in the city, including where P is 
· P was criminally convicted under the ordinance 
· P sued(claims: 
· His business is not a Nuisance (no odors, noises, detriments to the city, or complaints), and it is Lawful
· He invested a lot, and would suffer a 90%  reduction of value under the regulation
· The ordinance is discriminatory against him(
· Fosters a monopoly to  protect brick-makers in other districts 
· City has deprived him of his property: a Takings without just compensation
· Ordinance is an arbitrary invasion of his property right
· D City(denials: says that the factory IS a nuisance/offensive to public health; said that there is no intent to foster a monopoly
· Issue: Is the ordinance a Taking of P’s property requiring compensation?
· Holding: No: Nuisance control is NEVER a Takings
· Reasoning:

· The Police Power

· One of the most essential powers of government, and one that is the least limitable
·  “There must be progress, and if in its march private interests are in the way they must yield to the good of the community”
· Precedent: Reinman v Little Rock
· Similar facts: investment in property, reduction of value, assertion of an arbitrary exercise of the power to prohibit a lawful business
· Regulation was justified due to the NUISANCE posed by the property=negative effect on the health and comfort of the community
· Property owner had to move/conduct his business elsewhere  
· Here(court is deferent to Legislative findings of Nuisance: 
· The City has become primarily residential
· Legislature was entitled to find that P’s factory was a Nuisance to neighbors
· So the ordinance was NOT a mere arbitrary invasion of P’s private right, but was based on Nuisance Control 
· The ordinance does not prohibit P’s removal of the brick…P could pick up the brick and operate elsewhere
· Conclusion: Nuisance control regulations (like the one here) are NEVER takings
· City was correctly using its Police Power= the ordinance was in good faith as a Police Measure, and was not intended to discriminate. 
· Regulating a nuisance does not require Compensation (no money for P) 
Controlling a Harm v. Creating a Benefit 
Police Power(state takes property to control a harm; no compensation required
Eminent Domain(state takes property to create a benefit to the public; compensation IS required

Problem: how to distinguish whether an ordinance restricting property use is designed to Control a Public Harm or Create a Public Benefit?
This distinction controls whether or not the Gov has to pay! 
Hadacheck Rule(
Where gov regulates a “Nuisance,” it does not take away property rights, but prevents a harm, so there is no Taking and the Gov needn’t pay
· But who gets to decide what a “Nuisance” is?
· The Courts
· The Government (Leg) 
· Concern with deference to Gov’s determination of “Nuisance” (
· If the Gov says something is a “nuisance,” it doesn’t have to pay the property owner when it creates restrictions
· So this effectively lets the Gov call its own shots, so that as long as it defines something in the right way it will NEVER have to pay! 
Miller v Schoene (1140, note case): “Nuisance Control” regulations favoring certain private interests at the expense of others  
· Facts:

· Cedar trees produce red cedar rust, a fungus that has no effect on cedars but can kill apple trees
· Gov passed a regulation requiring the owner of the cedar trees to cut them down, to prevent the cedar rust from endangering the apple trees 
· Question: is it FAIR to Take the cedar trees owners’ property in this way with no compensation, under Nuisance-Control rationale? 
· Should the Gov just let the parties interact, to decide which trees are economically more valuable? 
· If there is a reason why the Gov intervenes, can the gov use its Police Power in this way, effectively favoring one owner at the expense of another? 
· Is this case really any different than Hadachek? (
· Preferring residential neighbors over the brick-makers
· Preferring apple tree owners over cedar tree owners 
26. REGULATORY TAKINGS

Regulatory taking refers to a situation in which a government regulates a property to such a degree that the regulation effectively amounts to an exercise of the government's eminent domain power without actually divesting the property's owner of title to the property.

What constitutes a “Taking,” continued:

· Penn Coal( Diminution in Value Test: if Gov wipes out too much value of someone’s property, it’s a Taking

· Penn Central( Balancing Test: if a property owner has a reasonable investment-backed expectation in property that he purchased before a Gov regulation, and the regulation interferes with that expectation, the owner has a Takings claim  
The Case that started it all:  REGULATORY TAKINGS:

If a regulation goes too far, the government has to compensate for that “taking.”

Pennsylvania Coal Co v Mahon: Diminution of Value Test for Takings: if the Gov wipes out “too much” value, there is a Taking
· Facts:

· D Mahon owns a house. The deed gives Penn Coal the right to mine under it
· says the grantee (D) takes the premises with the risks and waives all claim for damages that may arise from coal mining
· Kohler Act is passed
· Forbade any mining in a way that would cause subsidence
· Justification: Leg wanted to protect the community from the “Nuisance” caused by mining operations 
· Penn Coal sues(asks for an injunction against the Act. Arg: 

· Penn Coal has the right to mine coal, both under Property and K law
· So the Kohler Act is an unconstitutional Takings of their property b/c it denies them of this right 
· Issue: Whether the Kohler Act is a legitimate exercise of the Police Power (regulating a harm/nuisance) and can be used to destroy previously existing rights of property and contract? (NO; found for Penn Coal)
· Reasoning:

· Police Power (
· Concededly, some property values are enjoyed under an implied limitation and must yield to the Police Power
· But the police power must have its limits
· Determining the limits: one factor is the magnitude of the Diminution in Value 

· Conceptual Severance(
· Here, the Taking takes 100% of Penn Coal’s right to the subsoil
· Thus, it here abolishes an entire Estate in Land (in the subsoil)
· Average Reciprocity of Advantage Rule(  (justification also for zoning)
· Even when the Gov prohibits a non-injurious use of property, there is NO TAKING if the prohibition applies over a broad cross section of land and thereby secures an Average Reciprocity of Advantage
· This is because, in such a situation, even though it took your land, the Gov is conferring an implicit benefit on you: 
· While the regulation might harm individual property values, it also might provide implicit compensation to the property owner b/c the burden is shared evenly by many people (zoning). Ex. A regulation may prevent me from building a 10 story building on my property, but my neighbors can’t either, and that benefits me.
· 2 alternate Justifications for the Rule(
· Because you get a benefit, you have not been “taken” from, OR
· The benefit compensates you for your loss 
· However, Reciprocal Advantage must be BALANCED with the harm on the property owner…
· Diminution in Value Test for Takings(
· When a Gov regulation of a use that is not a nuisance works too great a burden on individual property owners, it cannot go forth without compensation, even if those property owners enjoy a Reciprocity of Advantage

· What is “too great?” (
· A state statute that substantially furthers important public policies may nonetheless be a Taking if it so frustrates distinct investment-backed expectations (see Penn Central) 
· Here, Penn Coal had a right to mine, and it had distinct investment-backed expectations on such rights 
· The Kohler Act took those rights away= so the Kohler Act was a Taking
· Conclusion(
·  the Kohler Act is NOT a legitimate exercise of the Police Power and can NOT be used to destroy previously existing rights of property and contract (
· this is a Taking and Penn Coal should get Compensation  
· Also: you get what you pay for (the owners knew they were only buying rights to the topsoil)
· Dissent:

· Average Reciprocity of Advantage(
· There is no reason to even address this idea here, because Penn Coal’s mining is a noxious use that works a public HARM 
· When Gov prevents harms, there is no Takings (  Hadacheck Applies!! 
· The Kohler Act was preventing a harm, so there was no Taking and no required compensation 
· Changing Conditions(
· Once harmless uses may become harmful, due to changing conditions
· In these situations, the Gov can change acceptable uses of land
· Penn Coal’s mining has become a harmful use, and the Kohler Act is merely a prohibition of that noxious use
· Diminution in Value Test(
· It is too ambiguous to use
· How much of a loss of value is “too much”?
· Conceptual Severance(
· Majority gets it wrong
· We should look at the property as a whole
· SO the Act only took one part of Penn Coal’s rights 
Conceptual Severance + the Denominator Problem
· Diminution in Value says that if you wipe out too much value of someone’s property, it’s a Taking. But what counts as “too much?” Any regulation could conceptionally be the 100% taking of something
· The Denominator Problem/Conceptual Severance: What counts as the denominator? 
· Your view of when takings have gone “too far” will depend on what you see as the “denominator” of property
· Is the denominator each of several parcels of land (ie topsoil v subsoil) (Penn Coal majority)
· Is the denominator the whole property (Penn Coal dissent) 
· Is the denominator a large piece of land owned by a developer?
· Is the denominator a divided lot inside the developer’s land?
The Benefit Offset Rule:  The gov can offset any reciprocal benefits

· If you put a railroad through my property, it now becomes much more valuable –gov can use this increased value

· Shang high Power Company – an American company owned a power company in Shang high.  Shang high condemned the power plant for the Chinese people.  The American co. sued the Chinese gov for compensation.  But the president in order to maintain relationships with China dropped the case.  In return the Americans sued the Pres for a taking.  Ct rejected the suit saying the American company was benefitting from the increased relations with China 
EPSTEIN’s view:  Whenever the gov has any “net negative impact” on property values, the gov should always have to pay.

· Creates efficient regulations

· The gov may over regulate if we all them to do so w/o paying

· The takings clause creates this constitutional right against a “regulatory state” – good for libertarians – if the gov had to pay every time it acted, the gov would act much less

HYPO: You own 100 acres – 1 acre of which is wetlands.  The gov passes a regulation saying you can’t do anything on wetlands.

· There is no way that that 1% is going to be a taking, 75% might be considered a taking.(60-80%)
· However, if the developer subdivides his property into 100, 1 acre pieces, than the gov has taken 100% of that 1 acre= definitely a taking

· This is the prob w/ Penn Coal – Coal argues that the ct took the whole value, but in reality the coal was just 1 slice of the property – we shouldn’t allow property owners to redefine what counts as “slices of property” for the ct to view independently of each other.

What else could be a Taking of your property? (Penn Central 

Penn Central Transportation Co v City of NY: Balancing Test for Takings ( Reasonable Investment-Backed Expectations
· Facts:
· All 50 States have enacted laws to encourage or require the preservation of historic/important buildings 

· NYC adopted its Landmarks Preservation Law, aimed at such preservation. 

· Restrictions on the owners of landmark property:
· Must keep the exterior features in good repair

· The Commission must approve any proposal to alter the landmark exterior, by granting owner a Construction Certificate

· If certificates are denied, Judicial review is available

· Also, rejected proposals may be modified by applicants 

· Benefits to owners of landmark property

· Transfer Development Rights (TDRs)( a right to build on property in another location higher than the zoning rules allow 

· Here(Grand Central Terminal (landmark) is owned by Penn Central

· Penn Central entered into a lease with UGP, who was to construct a multistory office on top of the Terminal

· Penn Central applied to the Commission for a certificate; was denied 

· Penn Central did not seek judicial review or modify their proposal 

· Penn Central sued(Arg: 
· The application of the Landmarks Preservation Law had “taken” their property without just compensation

· Issue: Whether a City may, as part of its comprehensive program to preserve historic landmarks, place restrictions on the development of individual landmarks without effecting a “Taking” requiring the payment of just compensation? (YES: no Taking)

· Issue=not whether the Gov can create a regulation, but whether it has to pay!  

· Reasoning:
· What is not at issue:

· NYC’s objective is a permissible gov goal

· The restrictions imposed are appropriate means 

· TDRs given to Ps are valuable

· Rules for Takings :

· No set formula for takings; instead, we must look at them on a Case-by-Case basis

· Question: What is the IMPACT on the claimant? (factors to consider when deciding if takings have “gone too far” (Penn Coal): 

· 1) Economic impact of the regulation on claimant 

· 2) Impact on distinct investment backed expectations 
· 3) The character of the governmental action (a “physical invasion?)

· Regulations are not Takings where the health, safety, or general welfare was at issue 

· Conceptual Severance + Air Rights
· Ps argue that their property should be seen as two parcels= the Terminal as one parcel, the Air Rights as another

· Argue that since the regulation has completely Taken their Air Rights, they are entitled to just compensation

· Court looks at the property as a whole
· This regulation is not a Total Takings, b/c Air Rights are only one small part of the overall property, and there is still substantial value left in the Terminal itself

· Also, the TDRs give their air rights back to Ps, in a different location (mitigation of damages to prevent Taking) 

· So there is NO Diminution in Value substantial enough to effect a Takings here

· Reasonable Investment-Backed Expectations Rule
· If a property owner has a reasonable investment-backed expectation in property that he purchased before a Gov regulation, he has a Takings claim  
· Here(
· P’s reasonable investment-backed expectation was to use its property as a Train Terminal! =this is the primary expectation

· The Reg does not interfere with this reasonable and primary expectation 

· Average Reciprocity of Advantage
· Ps argue that the regulation discriminatorily affects them more than others,

· BUT the regulation applies to landmarks throughout the city= the burden is shared
· So Ps will be benefited by the application of the reg elsewhere= Ps enjoy a Reciprocity of Advantage 

· Conclusion(
· The Law was not a Taking of P’s property

· So  no compensation is necessary, and we don’t need to decide whether the TDRs constitute “Just Compensation”

· Dissent:
· Reciprocity of Advantage:

· If the Regulation designated a whole district as a landmark, that would be fine

· But it’s a different matter when individual buildings, scattered randomly throughout the city, are targeted for regulation

· Here, a multimillion dollar loss has been imposed on Ps

· This loss is uniquely felt and is NOT offset by any benefits to P of the fact that 400 other landmarks in NYC are preserved 

· This is the type of discrimination that the 5th prevents

· TDRs(
· TDRs are not as valuable as the full compensation the Gov would have had to give Penn Central for its Taking

· TDRs are not a “full and perfect equivalent for the property taken” as required by Takings Law

· Static Use of Property(
· The law makes it so that Penn Central must forever maintain its property in its present state 

· So the law has destroyed—and thus Taken-substantial property rights of Penn Central 

· Noxious Use(Nuisance Categorical Per Se Takings

· The Gov can take property without compensation ONLY when it is prohibiting a noxious or dangerous use, under its Police Power 

· Here, the Law is not prohibiting a nuisance; it is just preserving a pretty building

· It must compensate Ps for their loss

· Conclusion(the Regulation was a taking, and compensation is required; the TDRs do not constitute Just Compensation! 

Turning Rights into something that can be Sold
· TDRs(
· A right to build on property in another location (ie right to build on some other property owner’s building) 

· You cannot build on someone else’s land; however you can now SELL your TDR rights on the open market= you capture the value! 

· People who want to build on the property can buy the development right from you

· OR if those people do NOT want building on their land, they can buy up all the rights and just tear them up so no one has the right to develop

· Question: should these TDRs be seen as being compensations for a taking, or as preventing a taking in the first place? (see next) 

· Pollution Rights(
· Higher polluters can buy polluting rights from lower polluters

TDRs+ the Compensation Problem 

· Traditional Rule: compensation= the Market Value of the property taken 

· But what if Compensation was just the minimum amount that would make the regulation NOT a Taking? 

· This is the idea behind TDRs(
· TDRs are not supposed to be full compensation; rather, they are supposed to be just enough to make a regulation NOT be a Taking in the first place

· This is effectively how the Majority in Penn Central used TDRs 

· NO Bright-Line Rule in this area 

If Newyorkers care so much, why wouldn’t they just PAY pc NOT to develop?

· Transaction costs (free riders, organization costs) – likely impossible for NYers to actually ban together.

· Even if this wasn’t an issue, NY still could NOT raise enough $ to adequately express the extent of people’s preferences since the tax bracket who would be paying are NOT the only ones that would be harmed (tourists and future generations too- but they can’t pay) – provides some  defense for a regulation that does NOT require comp
When SHOULD the gov pay compensation?  Most takings are case-by-case, but, some guidelines:

PENN CENTRAL TEST For assessing whether or not a regulation goes “too far”

1) The character of the regulation
· Regulations that are permanent, physical occupation of land, are takings (Loretto)

2) Diminution in Value (of the parcel as a whole) resulting from the regulation

· The extent to which the regulation has actually decreased the value of the property.  Cts sometimes uphold regulations that reduce value by as much as 65% (sometimes closer to 80-90%) so even significant diminution may not be a taking – the line is somewhere b/t 65-100%

· Euclid – a case where the ct upheld a substantial diminution of value.  (In this case too)

3) The extent of Interference with distinct investment backed expectation

· The more the regulations frustrates the owners “reasonable expectations” (the stronger the “investment backed expectations”) for the property, the more likely it is that it’s a takings – since grand central can still be used as a station there is minimum interference with the expectations for the building
· The SC changes the language “distinct” becomes “reasonable” – used as defense for takings liability

· This is sometimes used synonymously with diminution in value.

(On the final you should still look at all three and state how we don’t really know what any of them mean – all vague)
27. PER SE DEFENSES

Per Se Defenses that automatically cause a NOT regulation to be a Taking:

· Lucas(
· (Rule: Total Regulatory Takings must be compensated)

· Defense: No Taking when Gov regulates common-law nuisances that are in accordance with “background principles” 

· Palazzano(No Takings claims by Post-regulation Purchasers  
A Third Categorical Rule (and exception) for takings…

Lucas v South Carolina Coastal Council: Total Regulatory Takings must be compensated (subject to 1 exception=per se defense) 
· Facts:

· P Lucas bought 2 residential lots in coastal areas; wanted to build houses on them
· 1 year later, SC Gov enacted the Beachfront Management Act. 
· Goal= to preserve coastal lands= prevent a HARM 
· Effect=Barred Lucas from building any permanent structures on his lots + made his land “valueless” to him
· Lucas sued(said Gov had Taken his land 
· Issue: When land use regulations prohibit ALL economic uses of property, is there a Taking? (YES, unless the prohibited uses are common law nuisances)
· Reasoning:

· Diminution in Value Test(
· While property may be regulated, if the regulation goes “too far” it will be recognized as a taking: (Penn Coal v Mahon) 
· Dangers of denying ALL economically beneficial use of land(
· To an owner, a total deprivation of beneficial or productive use of land is the same as a Permanent Physical Occupation (which is a per se Taking=Loretto) 
· Such regulations carry a risk that private property is being pressed into public service under the guise of mitigating harm 
· So a new Categorical rule is needed….
· Lucas Total Takings Rule( 
· Any regulation (even of a Nuisance) that amounts to a Total wipe out of economically beneficial property uses is a per-se Taking deserving of compensation! (subject to the Lucas Exception) 

· Lower court didn’t compensate P b/c it saw the regulation (even if a Total Taking) as a legitimate prevention of harm under the Police Power 
· BUT the Prevention of Harm v Creation of Benefit distinction is often ARBITRARY 

· SO we need a new distinction, to enable us to decide when regulations are NOT Takings, despite Total denial of beneficial use…

· Lucas Exception(Per se Defense to Takings
· IF a Gov regulation prohibits a land use that is already a common law nuisance in accordance with background principles, then there is no Taking, even if the regulation deprives land of ALL economical use

· Justification:

· If P is using his land in a way that State common-law says is a nuisance, then the Gov does not “Take” anything from P when it regulates this use b/c P didn’t have the Right to use his land in that way in the first place! 
· Effect of the exception

· The Gov cannot legislate new nuisances( must defer to principles already established (by 18th century judges) re: when land uses are nuisances!

· *This exception reassigns final authority for determining which land uses are injurious from the Leg to the Courts! (ie only common-law nuisance doctrine is entitled to deference)*

· Note: the Lucas Exception has proven much more robust as a defense to takings claims than the Lucas Rule has proven to be a sword for Takings Claimants 

· Conclusion(
· The regulation’s prevention of development on P’s lots seems to be like preventing a Nuisance, which would give the state a defense to P’s Takings claim, even if a Total Taking 

· But we have to look to what common-law says about this nuisance…

· If, on remand, the court finds that the land use regulated here is already a common law nuisance in accordance with background principles, then the regulation will fall under the Lucas Exception and will NOT be a Taking  

· *Dissent: Stevens
· Lucas Rule is unsound in principle(
· Arbitrary: a landowner whose property is diminished by 95% will get nothing; but 100% will recover the land’s full value

· Lucas Rule is unsound in practice(
· Conceptual Severance problem provides opportunity for manipulation of the Rule: 

· Courts can either define “property” broadly and only rarely find regulations to be “Total” takings; OR

· Investors can manipulate the property interests, giving the rule sweeping effect (ie everything is a “total” taking)

· Lucas Rule freezes the State’s common law(
· Denies the Leg much of its traditional power to revise the law governing the rights and uses of property

· The takings clause is about preventing the government from singling out particular landowners

· Here(The Beachfront Act is OK: does not target particular landowners ; it is an effort to protect the coastline 

· Dissent: Blackmun
· The Court launches a missile to kill a mouse(j

· It should not issue a sweeping new rule to decide a narrow case

· It wasn’t even proven that P’s property had lost all economic value in the first place! 

· Rule makes no sense(
· An owner has no right to use his property so as to create a Nuisance or to harm others

· So if an owner is using his land in this way, even if the state takes ALL economic benefit from his property it should NOT be a takings! 

· This is unsound in principle b/c the denominator is in the eye of the beholder- developers can now “manufacture” total wipe-outs

· Misuse of History(
· Court relies on history to indicate a common-law limit on the State’s power to regulate harmful use, but history does NOT support this! 

· Court treats history as a “grab bag” of principles

· Historically, the takings clause protecting possession of property, not its value

Lucas Rule + Hadacheck 

· The Lucas Rule (saying even Nuisance regulation is SOMETIMES a Taking) limits the scope of the Hadacheck per se defense (which says regulation of a Nuisance is NEVER a Takings)(
· The Lucas rule holds that even where Gov is regulating a Nuisance, if it wipes out 100% of value, it IS a Taking (unless the regulation is already in common-law Nuisance doctrine=Exception to Rule)

· However, Hadacheck is still relevant when there is not a 100% wipe out involved 

After Lucas

· Total wipe outs are rare, so the exception in Lucas is much farther reaching

· The 100% wipe-out rule only applies to real property

This leads us directly into:

Palazzolo v Rhode Island: Post-Regulation purchasers have no Takings Claim
· Facts:

· P decided to invest in 3 undeveloped parcels of land (mostly wetlands)
· 1951: To purchase the land, P formed SGI
· SGI made a proposal to the City; sought to fill his entire property
· City refused approval, citing adverse environmental impacts
· 1971: Years later, State passed Regulations limiting development on “coastal wetlands” 
· 1977: Title to the SGI property passed to P as sole owner
· P, now the owner, renewed the efforts to develop the property
· Made another proposal to City
· Was refused
· P sued(
· said that the State’s wetlands regulations as applied to his land was a Takings without just compensation 
· Lucas Arg: the Regulation deprived him of all economically beneficially use= a Total Takings under Lucas 

· Issue: Does P—who acquired the land after a Gov regulation was passed—have a Total takings claim under Lucas? (NO)
· P argues no “real” change in ownership occurred only a formal one 
· State Courts: Post-Regulation Acquisition Rule(REJECTED BY SUPREME COURT
· Post-regulation acquisition is fatal to the (Lucas) claim for deprivation of all economic use  
· A purchaser or successive title-holder of restricted land is deemed to have Notice of an earlier-enacted restriction and is barred from claiming that it affects a taking!
· However, there are qualifications…
· Qualifications to the Rule( 
· Clarifying Lucas’s “background principle” idea
· A Gov regulation that would otherwise be a taking is NOT transformed into a “background principle” merely b/c it pre-dates acquisition by the purchaser
· A regulation cannot be a “background principle” for some people and not for others! 
· Here, the regulation would be a “background principle” for P but not for SGI, merely b/c of the date of their respective acquisitions
· “The State may not put so potent a “Hobbesian stick in the Lockean bundle”
CONCLUSIONS:
· Pre-enacted regulations should NOT be immune from takings
· A state would be allowed to put an expiration date on the Takings Clause
· See page 1028, blue writing.
· Here(P’s Total Takings Claim (Lucas): defeated
· The regulation does NOT leave P’s property economically valueless (still worth $200,000 but would have been worth 3.2mil…)
· Conceptual Severance(we are looking at P’s entire parcel
· In that light P’s total loss (Lucas) argument fails, b/c the value of the upland portions remains substantial
· P’s Penn Central claim: needs to be reexamined 
· Post-regulation acquisition is not, in itself,  fatal to the claim for reasonable investment-backed expectations
· While this is true, however, a property owner is not allowed to invent possible uses of your property once a Taking has been declared
· You must actually have had a reasonable, investment-backed expectation 
· Under Penn Central, if P had reasonable investment-backed expectations for the use of land (his wetlands) that he purchased before the Gov regulation, he might have a Takings claim 
· Remand(
· No Lucas claim (no total wipe-out)
· But P’s Penn Central argument needs to be examined on remand 
Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency: 
Facts:  Lake Tahoe’s beauty was being jeopardized by the negative [environmental] effects of development
· TRPA passed ordinances temporarily prohibiting any development in their jurisdictions until a permanent solution to the negative environmental effects of developing in the Tahoe Basin

· These two moratoria are at issue here

· P’s were a compilation of homeowners and future homeowners who purchased property in the affected area prior to the ordinances and did so w/ the understanding that such construction was authorized
Issue: Does a moratorium on development imposed during the process of devising a comprehensive land-use plan constitutes a per se taking of property requiring compensation under the Fifth Amendment's Takings Clause?
District Court (No takings under Penn Central, but Takings under Lucas
9th Circuit( No takings even under Lucas, regulations had only a temporary impact on P’s interest
Supreme Court (Property must be looked at as a whole (Conceptual Severance)! Also, if P’s deprivation is not a TOTAL loss, then Lucas does not apply and must analyze situation through the lens of Penn Central.
The District Court found that:

(1) Even though the land retained some value during the period of the moratoria the landowners were, for a time, completely deprived of any economic use of their land.

(2) Therefore the two moratoria did in fact constitute a taking as described by the [Takings Clause][2] of the U.S. Constitution.

The case was appealed to the United States Court of Appeals for the Ninth Circuit. The Circuit Court found that since the moratoria had only temporary impact on the landowners property no taking occurred and no compensation was required.

Scholarly Approaches: How to Tell When there has been a Taking(
· Frank Michelman approach: Property, Utility, and Fairness
· Quasi-economic perspective on Takings and Compensation: any Taking has 2 different costs: 
· Settlement Costs= the costs involved in actually compensating burdened property owners 
· Demoralization costs= costs imposed on property owners for NOT having been compensated: loss in property value + psychological harm/outrage  (to property owner AND his friends/neighbors) 
· Conclusion(Gov should pay when Settlement Costs are less than Demoralization costs, and vice versa= efficiency-maximizing rule 
· Problem: how to quantify Demoralization costs? (this test might be impossible to apply! 
· Epstein approach: Pure Economic/Libertarian account
· Everything is a Taking
· Every time the Gov decreases your property value, they should compensate you for it
· One Important Caveat(the law should recognize implicit in-kind benefits from Gov actions (a broader version of Reciprocity of Advantage) 
· Reason for this caveat: gov would simply grind to a halt if it had to pay for every regulation all the time
· However, “implicit in-kind benefits” are also very hard to quantify!
· Bruce Ackerman approach: We are over-thinking Takings!
· If the “ordinary observer” on the street would think that a Gov regulation is a takings, then that’s what it is!! 
· Problem: who is the “ordinary observer?” 
· William Fachel approach: Legal Process analysis
· Who are the people who are most vulnerable to inappropriate invasion by the Gov/least able to defend themselves from Gov action? 
· Most concerned with local regulations regulating undeveloped land 
((((((((((((((((((((((((((((((((((((((((
Themes of this class-

Where property rights come from

How to slice up those rights- present/future, concurrent, landlord/tenant

Content of property rights- limits on what you can do: nuisances, agreements, regulations
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Does one of the Categorical Rules apply?

Permanent Physical Occupation

Lucas Total Wipeout

Harm Prevention- per se defense

If not, analyze under the ad hoc Penn Central Balancing Test
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