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I. Property as a bundle of rights

a. Use 

i. RULE Owners have right to use the property in any manner they see fit

ii. EXCEPTIONS: nuisance, zoning regs, covenants, etc.

b. Alienability

i. Owner may convey property in several ways – gift, sale, will, etc.

ii. Policy reasons 

1. Enhances market value of property

2. Tends to put land to “best use”

iii. Rights to property may be conveyed collectively (i.e., the whole “bundle”), OR owner may convey only certain “sticks”

1. May convey mineral rights, but retain use of the “surface” of the land

2. May convey interest for a period of time (term of years, life estate, etc.), but retain future interest in property

3. May convey right to exclude, but retain rights of use and transfer (roommates and cereal)

iv. EXCEPTION: Inalienable property

1. Paternalistic policies may make SOME rights inalienable, e.g. the right to sell organs. 

c. Exclude 

i. Property owners have right to exclude others from use of property

ii. Policy reason: Protects personal liberty 

iii. Right to exclude has intrinsic value

1. Jacques v. Steenberg Homes, Inc. – court awards $100K punitive damages on top of only nominal damage award, validating the value of the right to exclude and seeking to deter flagrant disregard for owner’s right to exclude, even though Steenberg did not do physical damage to property. 

2. Moore v. Board of Regents – Court affirmed that Moore had right to exclude others from the use of his spleen (protected by informed consent and fiduciary duty rules), but that he did NOT have other “sticks” associated with property, i.e. alienability.  

iv. EXCEPTION: Right to exclude is not absolute, when it conflicts with other values

1. Dignitary rights of owner’s invitees: civil rights legislation has changed the “background rules”, which limit owner’s right to exclude those who seek to aid invitees, e.g. State v. Shack: gov’t workers are permitted access to migrant workers living on employer’s property.  

2. Rights of workers (limited): WARN act requires plant operators to give sufficient notice to workers before plant closing – interferes with plant owners right to instantly exclude workers from plant (and jobs).  WARN was enacted subsequent to Local 1330 v. US Steel – if WARN had been in place then US Steel would have had to give statutory notice.

v. EXCEPTION: Community property, e.g. marital property.  

vi. Promissory Estoppel: HOW DOES THIS FIT IN with right to exclude??? Concept that if one party makes a promise which the other party relies on to their detriment, the promissor must perform on the promise

d. Methods of protecting property rights:

i. Property rule: Owner may accept or decline anyone’s assertion to use or to buy any rights in the property. To protect, courts will enjoin others from infringing on the rights of the owner.

ii. Liability rule: Courts will protect rights of owner to receive objectively determined “fair market value” of property, but seller cannot refuse to sell nor demand more than this value: e.g., eminent domain

II. Acquiring rights to real and personal property

a. First-in-time - If you have ownership of something you have priority above all others.

i. Rule of Capture – The first to possess previously un-possessed property gains property rights

1. What constitutes possession? 

a. Conflict between certainty (clear act principle) and reward for labor

b. Ferae Naturae

i. Constructive possession: Pierson v. Post – mere pursuit does not give hunter property right, but hunter who has mortally wounded and who remained in hot pursuit or who “deprive animal of it’s natural liberty”, i.e. net, had constructive possession (some deference to rewarding labor of hunt, but required a substantially “clear act” of mortal wound)

ii. Landowner does not own wild animals on his land if he does not have immediate occupancy, but he does have a superior right to the animals on his land over anyone else

iii. Animal who was possessed, escapes, and is later captured by another must be returned only if the animal has a “habit of return”

c. Sub-surface property rights - Owner of surface has rights to sub-surface by first-in-time.

i. Edwards v. Sims – Edwards asserted claim to cave based on first-in-time discovery and cultivation (labor theory), Sims ownership of surface conferred superior right to sub-surface.

ii. Hammonds v. Central KY Natural Gas – Upheld Hammonds’ right to control sub-surface, but found that gas is “mineral ferae naturae” and once re-released was again un-owned, therefore b/c KNG did not own the gas once released, it was not a trespass.  Later this reasoning was over-turned by case allowing surface owner to secure loan against value of natural gas.

ii. Creation – Property may be created by labor

1. If I take an old log from my neighbor and make a Stradivarius or borrow a cup of flour and make a cake, the neighbor cannot claim the final product, but CAN claim the value of the raw material.  

2. Re Moore - even if court determined that Moore had property interest in his spleen, he would NOT have an interest in the research that resulted from the spleen.

3. What about workers labor commingled with the physical plant to create a “new” thing which they have an interest in – Local 1330?????

iii. Intangible property

1. No property right in idea – only in their expression. Joyce v. General Motors.
2. Difficult to demarcate, so symbolic representations have developed to allow for assignment of property rights – patents, copyrights, trademarks, etc.

3. Celebrity likeness/right of publicity

a. Principle of first-in-time assigns property right of likeness to celebrity; protects economic right of celebrity. White v. Samsung Electronics – Samsung could not appropriate the “likeness” of Vanna White for use in their advertisements w/o consent.

b. EXCEPTION: if later-taker substantially “transforms” the likeness so as the principal value is derived from the transformative work and not the “raw material” of the celebrity likeness – the labor of the transformation creates new property. Comedy III v. Gary Saderup – drawing of three stooges not “transformative”.

c. BALANCE: Protecting inventive creation of the celebrity’s identity v. the public value in free expression.

iv. Finders

1. Finder, in gaining physical possession, has rights to property superior to everyone EXCEPT the true owner

a. Policy considerations

i. Rewarding honest finder who reports find

ii. Rewarding finder in their “labor” of returning useful property to society

b. Rule of Priority: Unless there is an intervening circumstance, the person who has possession FIRST has the right to retain possession from all other subsequent possessors. Armory v. Delamirie – Boy finds ring, jeweler takes the jewel from ring, jeweler must return the ring or the value of the “best jewel” which would have fit in socket.

c. CONTRA: If A(TO) ( B ( C; “Jus tertii” defense – C claims that B cannot recover b/c he is not the true owner. Usually only successful if honest C sues dishonest (thief) B.

d. Lost: TO unintentionally loses item and doesn’t know where the item is

i. Finder acquires property (some jurisdictions require finder to comply with procedures for notification – if TO does not appear to claim within a statutory period, finder has clear title)

ii. Hannah v. Peel – Soldier stationed in home finds brooch.  Owner of home cannot claim “constructive possession” because he had not yet occupied home.

e. Abandoned: Owner voluntarily relinquished rights

i. Finder has rights above all, even previous owner.

f. Treasure trove:  Coins or currency that have been hidden for so long that owner is likely dead or undiscoverable

i. Finder has rights above all but TO.

2. EXCEPTIONS

a. Mislaid: TO intentionally puts the item in a place and then forgets

i. Finder has no rights – property reverts to the owner of the premises where the property is found. 

ii. Policy rationale – Facilitates return to TO.

iii. Benjamin v. Lindner Aviation – currency found hidden in plane was mislaid and thus belonged to the owner of the plane.

b. Invitees and trespassers typically do not have rights to property found on host’s land

i. Host is deemed to have constructive possession of property

ii. Some exceptions: plumber awarded money found in wall of home during repairwork

c. Employees typically do not have rights to property found during the course of employment

i. Hotel employee must report and typically cannot keep items found in room

v. Bailments

1. Level of care required of bailee varies depending on circumstances

a. Slight care (benefit of bailor) - neighbor doing me a favor in keeping my dog; finder of lost property.

b. Great care (benefit of bailee) - neighbor borrowing my lawn mower.

c. Ordinary care (mutual benefit) - dropping care off at garage.

2. Bailee must return the item at the conclusion of the bailment period, or else is liable for conversion.

3. Question re. liability of bailee for objects of uncommon value concealed within bailed property. Two options:

a. RP rule – what would a reasonable person EXPECT of the value of the thing that they are bailing? 

b. Bailee must provide actual notice to bailor of the full extent and value of the property

b. Involuntary Transfers of property from TO to later-possessor – Protection of reliance interests.

i. Bona Fide Purchaser (see Torres’ notes)

1. Exception to basic rule of derivative title (one cannot transfer greater title than they themselves have).  BFP rule protects efficient operation of market.

2. Definition: Purchaser who:

a. Provides value in exchange for property

b. Acts in “good faith”

i. subjective (honesty in fact) AND/OR

ii. objective standard (if purchaser had reason to be suspect of transaction)

3. Void versus voidable title:

a. Thief’s title is void – seller never intended to transfer title.  Void title can never convert to good title, even through transfer to good-faith later-takers.

b. Voidable title – seller intends to transfer title but can void the transaction due to fraud, misrepresentation or duress. While in possession of property, buyer has POWER to transfer the property, but not the AUTHORITY.

4. Estoppel – if seller A passes voidable title to B by intentionally relinquishing the property, regardless of any fraud, larceny, etc. and B sells property to BFP C, then A is estopped from recovering property (though A can recover value of property from B). 

a. Statutory (UCC)

i. UCC 2-403(1)/Non-merchants: Later-possessor can acquire good title from person with voidable title (even if acquired by dishonest means) provided later-taker is a BFP:

1. Has no knowledge of another fair claim to the property (subjective standard)

2. Pays at least reasonable value for the property

ii. UCC 2-403(2-3)/Merchants

1. If TO “entrusts” goods 

2. to a merchant 

3. who deals in goods of that kind 

4. he gives him the power to sell it to a third party “in the ordinary course of business” (Porter v. Wertz – Feigen was not BFP because he purchased the painting in a deli from deli-worker)

5. even if the merchant is deceptive in the way they procure the goods from TO

iii. Does not replace equitable estoppel, but if BFP “wins” under statutory estoppel, TO cannot recover alternatively under equitable.

b. Equitable – requires that TO divest themselves of possession PLUS some other indicia of title. Stronger support for TO than statutory estoppel.

5. To be BFP, a purchaser must have neither ACTUAL notice nor INQUIRY notice. Natural Resources v. Wineberg – NR was not BFP because Wineberg provided inquiry notice of his claim to the property.  

ii. Adverse Possession 

1. Policy justification:

a. Difficulty in proving stale claims

b. Quieting title – encourages commerce and protects BFP

c. Punish “sleeping” TOs

d. Fairness to adverse possessor and third parties

i. Preserving the peace

ii. Personality theory of property rights (the property becomes a part of AP)

iii. Economic Reliance theory – AP has sunk costs into improving the property, AP rewards their reliance (TO would have AP “over a barrel” for value of property if there are significant improvements)

iv. Reliance theory of third parties – vendors, creditors, contractors, BFPs, etc.

e. Maximizing the use of the property (rarely “best use” is to keep land uncultivated)

2. Elements – in reality, not really distinct:

a. Actual (or constructive) – Does not mean actually living on land: Mullis v. Winchester – timber production was typical and best use of land, as a TO would use it

b. Hostile (i.e., under “claim of right”) 

i. objective view (majority and Torres’ view), under which the hostility of the possessor's claim is judged based upon the possessor's conduct alone, i.e., whether the possessor's actions are typical those engaged in by a true owner of similar land
1. Presumption that AP intends to possess the land as adverse unless “proof positive” that the claim was not adverse.  

2. Thus, hostility turns on the relationship between AP and TO – did the AP act towards the TO as though the AP owned the property in question? 

ii. subjective "good faith" view, under which the possessor's claim is hostile only if the possession is the result of a good faith mistaken belief that the possessor really owns the land in question
iii. subjective "intent to claim" view, under which the possessor's claim is hostile only if the possessor subjectively intended to claim the land in question as her own, without regard to the true boundary lines, but is not hostile where the possessor did not intend to claim ownership of land that did not actually belong to her. (Norman v. Allison)
c. Open and notorious  - Must be in a way that puts the TO on notice that someone is making a claim against their interests

d. Exclusive – You are making the claim for yourself (not someone else) (Lilly v. Lynch)

e. Continuous – the period AP possesses is unbroken

f. For the duration of statute of limitations 

i. At common law, typically 20-25 years

ii. Statutory limitation has decreased this to typically 10 yrs (5 in CA)

3. Color of title v. no color of title?

a. Some jurisdictions decrease the s/l if the AP is in possession under color of title

b. Color of title is evidence (but not conclusive) of the elements (Mullis v. Winchester)

c. Color of title also helpful in establishing constructive possession of the WHOLE of the property claimed under the color of title, even if only a part is occupied

d. Some statutes require payment of property taxes as well to establish AP

4. When does the clock start to tick?

a. RULE re transfer of permissive “grantee”: when property which was originally used with permission is transferred to a new owner, the AP clock begins to tick UNLESS the new owner knows or has reason to know of the original grant of permission

b. RULE re transfer of “grantor”: when one grants permission for someone else to use property, and subsequently transfers his interest in the property, the AP clock begins to tick UNLESS the transferee knows or has reason to know of the grant of permission, in which case he impliedly re-grants permission to the individual in possession of the land.

5. Related boundary doctrines (Lilly v. Lynch)

a. Mutual Recognition and Acqiescence

i. there is a visible and well-defined line separating adjoining parcels (such as a monument, road, fence, tree line, etc.),
ii. the owners of the adjoining parcels have, by their conduct, manifested a mutual recognition and acceptance of the line as the true boundary line between the parcels, and
iii. this mutual recognition and acquiescence continues for a period equal to or exceeding the statutory period for actions to recover possession of land.
b. Estoppel

i. one neighbor makes an admission, statement, or act regarding the location of the boundary line between adjoining parcels,
ii. the other neighbor establishes an encroachment onto the land of the first neighbor in reliance upon this admission, statement, or act,
iii. the neighbor's reliance is both detrimental and reasonable under the circumstances, and
iv. the encroaching neighbor would suffer unjustifiable or irreparable injury if the first neighbor were allowed to contradict or repudiate the admission, statement, or act.
c. Agreed Boundaries

i. neighbors are uncertain as to the location of the true boundary line between their parcels,
ii. they enter into an agreement fixing or determining a particular line or monument as the boundary line, and
iii. each accepts or acquiesces in that line or monument as the true boundary line for a period equal to or exceeding the statute of limitations upon actions to recover possession of land.
6. Establishing AP title to personalty (O’Keefe painting)
a. Finders gain title against all the world except TO, but at some point the TO’s rights can be extinguished by AP

b. Harder to establish because AP must establish
i. the TO had actual or constructive knowledge that someone else is making a claim for the property AND

1. Question of whether the AP clock begins to run – “constructive” knowledge can be difficult to ascribe to TO 

2. If TO can prove “abandonment” during the time AP claims, then the clock starts over again.

ii. the failure to object to the claim within s/l

c. Gifts

i. Of personal property

1. Two types

a. inter-vivos 

i. Gift made between two living people

ii. Irrevocable

b. causa-mortis – a gift made between two living people in contemplation of a peril that will result in imminent death

i. Gift made between two living people in contemplation of the death of the donor

ii. Conditional gift - if donor doesn’t die from the peril which motivated his donative intent the gift is void – strictly construed by courts because of the disfavor of gifts causa-mortis

iii. Not “well-liked” in the law because 

1. circumvents wills (they are, in effect, testamentary transfers)

2. Could result in conflicts in the causa-mortis gift and the will

3. Also, people are in an emotionally distressed state when contemplating death and are perhaps subject to manipulation

4. At the time of death, the “lips of the donor are sealed”, so there is no way to interrogate the donor to determine if they intended to deliver the gifts 

iv. Inter-vivos gifts of a remainder interest compared (Gruen v. Gruen) - irrevocable

2. Elements

a. Intent

i. Donor must intend to make a gratuitous transfer (donor not expecting anything in return)

ii. Intent alone insufficient, if other elements (particularly delivery) are not satisfied

b. Delivery

i. Complete divestiture of owner’s interest in the thing (except for causa-mortis, in which case the donor may recover possession if he does not die from the contemplated cause)

ii. Actual or Constructive

1. Actual - physical transmission is the best evidence of delivery. 

2. Constructive 

a. Intangible gifts - donor must transfer something that stands for the intangible.  

b. Court will look at whether the donor’s delivery was the best possible, under the circumstances 
i. In re Estate of Evans – uncle gives key to safety deposit box but doesn’t change the name

ii. Scherer v. Hyland – woman left check for boyfriend in apartment before committing suicide. She clearly manifested intent and delivery was sufficient because she expected that boyfriend was the only one with access to apt.

c. Acceptance – Almost always presumed where it is a beneficial gift.

ii. Of land

1. Delivery is satisfied by transfer of title (obviously physical delivery of land is impossible)

2. Delivery questions raised in Ferrell v. Stinson – is her “delivery” of the deed by telling maid, etc. sufficient, when the deed was in a box in the same room and she was bedridden? Court found yes (though a bit of a stretch – she could have changed the deed back at anytime by asking her maid to fetch it)

iii. In contemplation of marriage (Lindh v. Surman) – question of whether this is conditional or unconditional gift

1. Donor is entitled to the return of the ring even if donor broke engagement

2. Dissent argues that if donor breaks engagement, woman should keep the ring

III. Present and Future Estates in Land

a. Feudal history since 1066 (“Beginning of history” of property law)

i. Only the King owned property outright

1. Initial grants to mesne lords was not a grant of the thing, but a grant of rights in exchange for services. 

2. The lords wanted to control the loyalty of those that the land was granted to.  

3. Property and the control of it was very much a political denominator.  

4. No standing army, police force, etc. – so if you are going to enforce order, there must be a series of loyal men who could in exchange for the grant of the estate be counted on to supply soldiers, food to feed soldiers, horses, and weaponry.  

5. No right of descent unless you had permission from king to pass it on to someone else.  

ii. Feudal incidents – lord retained some degree of control over the tenant and land would escheat upon death of tenant with no heirs

iii. Rule of law in effect – intention defeating rules which hold to language specifically, regardless of the intention of grantor

1. No rules of construction during feudal times which would allow court to interpret an ambiguous conveyance in order to effectuate the intention of the grantor

2. Ex: if conveyance left out “and his heirs” it was NOT a fee simple conveyance, regardless of the clear intent of the grantor

iv. Underlying principles of Feudal Land Holding

1. One could create freehold tenures only by “livery of seisin”

2. Right to possess land was inheritable only in limited circumstances which increased throughout feudal era

3. Land was not transferable by substitution prior to 1290, but was freely transferable thereafter

a. Statute of Quia Emptores in 1290 (still in effect):  Gave all freehold tenants the right to transfer the land without the lord’s consent but no one could create a new tenure (subinfeudation).

4. There can be no abeyance of seisin

v. Rise of Equity

1. Courts of equity arose to redress the harshness of the common law

2. Attempt to effectuate fairness rather than technical legal obligations.

3. Creation of equitable estates

a. Allowed for conveyance to trustee who could circumvent the common law and avoid feudal incidents

b. Trustee had legal title and beneficiaries had equitable title

vi. Reform Legislation

1. Statute of Uses (1536) – Converted use estates into legal estates

2. Statute of Wills ( 1540) – Permitted owners to pass property by testamentary devise

3. Statute of Enrollments (1540) – Required public registration of conveyances

b. Present Freehold Estates (estates carrying seisin)

i. Fee Simple 

1. Fee Simple Absolute 

a. Largest estate – potentially infinite duration (and if no heirs, does not revert to grantor but escheats to the state)

b. Freely inheritable

i. Courts used to require “to A and his heirs” in conveyance as words of limitation

c. Modern preference for conveyance of fsa – that if ambiguous, deed should be construed to convey all that the grantor had

2. Defeasible fee simple

a. History - Until the development of executory interest, if you tried to create a defeasible (limited) fee, the future interest that was created had to be a future interest in the grantor.

b. Many states expressly limit the duration of defeasible fees (as unreasonable restraints on alienation)

c. Three types

i. Fee simple determinable

1. Future interest: possibility of reverter

2. E.g: O to A and his heirs for so long as there is no gambling on the property

3. Reverts automatically on the happening of the named event

ii. Fee simple subject to condition subsequent 

1. Future interest: right of entry

2. E.g.: O to A and his heirs, but if there is gambling, then O may re-enter and recover the property

3. Does not revert automatically, grantee’s estate continues until grantor exercises her right to terminate the estate

iii. Fee simple subject to executory limitation (not valid at common law)

1. Future interest: executory interest in third party

2. E.g.: O to A and hh for so long as the property is used as school property. When the property is no longer used for school property, then to B and hh.  

ii. Life Estate

1. Life estate pur autre vie – possessory interest of one for a duration measured by the life of another

2. Law of Waste – Conduct of the life tenant that permanently impairs the value of the land or the interest of the person with a present interest (e.g., cotenant) or future interest (e.g. remainderman)

a. Policy

i. Grantor intends for the future interest holders to receive the estate in essentially the same state as the life tenant received it

ii. Life tenant should not be able to take actions that would harm the interest of the remaindermen

b. Types of waste

i. Voluntary/affirmative – affirmative action by life tenant that damages the land by changing its nature, character or improvements (e.g., tearing down a building, cutting trees, etc.)

ii. Permissive – damage to the future interest holder that occurs by virtue of the life tenant’s failure to maintain and preserve the land and its improvements properly (e.g. failure to pay real estate taxes or to maintain the roof)

iii. Ameliorating – life tenant changes the nature or character of land or improvements and the changes increase the value of the land

c. Recovery by future interest holder

i. Permissive and affirmative waste is recoverable

ii. Ameliorating – more difficult determination; life tenant may make alterations which increase the market value yet are still contradictory to the future interest holder (e.g. life tenant tears down family homestead to build resort hotel and future interest holder wanted to live in the old home)

iii. Baker v. Weedon – life tenant wants to sell property and future interest holders want to wait, expecting property to appreciate in value over time.  Court grants sale of some of property, with proceeds to be entered into fund for maintenance of life tenant and principal to pass to future interest holders

iii. Fee Tail

1. “To A and the heirs of his body”

2. Conceived as series of life estates

3. Reversionary interest in grantor if line dies out

c. Future estates: For every present interest there is a correlative future interest. There is a specific future interest for each present interest. You cannot “mix and match”.

i. Reserved by grantor (Reversionary) – always deemed to be vested, no matter how speculative

1. Reversion (follows natural termination of preceding estate)

2. Possibility of Reverter (follows termination of fee simple determinable)

3. Right of Entry (created in grantor on happening of condition subsequent in FSonCS)

ii. Created in a grantee (Nonreversionary)

1. Remainder 

a. Vested Remainder

b. Contingent Remainder 

2. Executory interest 

iii. Decision tree

1. Future interest Grantor or grantee?

2. Natural determination or cut short preceding estate?

3. If cuts short, then ALWAYS executory interest. 

4. If it follows on the natural termination, then ALWAYS a remainder. 

5. It is a vested remainder if there is NO condition precedent to the vesting.

6. If there is a condition precedent, then it is a contingent remainder.

iv. Kost v. Foster
1. Conveyance: to Ross for life. Then to his children; any child not surviving Ross will have his/her share divided among their children. 

2. Categorization of interest

a. Ross – life estate

b. Ross children – VRSO/VRSD (VR Subject to Open/VR Subject to Divestment) in Fee Simple Subject to Executory Limitation

i. Divesting condition on Ross’ children: BOTH dying before Ross AND having a child. 

ii. If a child dies before Ross WITHOUT children, their interest passes to their heirs.  

iii. Birth gives children a vested interest, but that vested interest is subject to partial divestment by birth of other children and total divestment (to their children) if they die before Ross WITH surviving children.

c. Grandchildren – Executory Interest in Fee Simple Absolute in common (ONLY arises if the parents interests is cut off by failing to survive Ross)

	Remainder
	Executory Interest

	Future interest in grantee following natural termination of preceding estate 

(Death, Forswearing interest are considered natural termination.)

CANNOT follow fee interest.
	Divest/Cuts short the preceding estate

Executory interest is ALWAYS contingent – NEVER vested

	Vested 

1) Free from conditions precedent

2) In favor of ascertainable person

CAN be “VR subject to open” if the class may be extended.

CAN be subject to condition subsequent, called “VR subject to defeasance” or  “VR subject to determination” or “VR subject to condition subsequent”
	Contingent

1) Becomes vested upon happening (or non-happening) of a stated event.  Could be considered “R subject to condition precedent”

Contingent remainders were NOT favored by courts because they create uncertainty.

Survival is not a condition precedent unless it is explicitly delineated as a condition precedent.
	Springing

A future interest in grantee that springs out of the grantor at a date subsequent of the granting of the interest, divesting the grantor.
	Shifting

A future interest in a grantee that divests a preceding estate in another grantee prior to its natural termination. 


d. Background Rules

i. Transferor can only transfer the interest he/she has.

ii. Unless clearly stated otherwise, Grantor gave away all their interest

1. Makes property is more valuable

iii. Where there is a possibility of interpreting a conveyance such that it results in forfeiture, unless language is clear, you opt for conclusion that does NOT result in forfeiture. 

1. Roberts v. Rhodes (p. 279)– Conveyance to school district and it’s heirs and/or assigns “it being understood that this grant is made only for school… purposes”.  Court determines that it is a fsa, and that the language only indicates the preference of the grantor that is unenforceable, but not a fsd.  Intent of grantor in this case is not ambiguous, what is ambiguous is what would happen if intent was not followed. 

iv. Attempt to satisfy the intention of grantor to the extent you can discern it, presuming the grantor would want to preserve the estate they are conveying (presumption that grantor does not want estate to go into forfeiture)

1. Rules of construction – used to effectuate intent of grantor

2. Rules of law – used to interpret the language strictly, regardless of the intent of the grantor

a. E.g., Rule Against Perpetuities

v. In sale, where seller is attempting to disclaim the transfer, the language of transfer will be expressly construed against the transferor.

vi. Where there is a condition which works a substantial restraint on alienation, but sufficiently ambiguous so that you can construe it as a lesser restraint which is more reasonable, you interpret it more reasonably.

1. Restraints contrary to public policy b/c they keep land from being put to best use

a. Humphrey v. C.G. Jung Educational Center –Court interpreted attempted restraint as a covenant, enforceable only by damages or injunction, rather than a FSonCS, enforceable by reversion to grantor. Where the language is ambiguous the court will interpret in such a way that produces a lesser restraint on the estate. 

2. Types of restraints

a. Disabling – denies the grantee power to alienate the property in the future

i. White v. Brown – Will devised property to woman to “live in and not be sold” – court interpreted it to be a fee simple and struck the attempted restraint on alienation

ii. Falls City v. Missouri Pacific RR – City deeded property to RR on condition that they use it for RR HQ.  Court holds that the unreasonable restraint on alienability precludes the enforcement of the condition (despite the fact that the condition was drafted correctly).  Raises question of whether that kind of restriction is EVER reasonable – can you ever create a fsd?  Or can you just not create one which restricts alienation?

b. Forfeiture – if grantee attempts to transfer property, they forfeit their interest in the property

c. Promissory – grantee promises not to transfer property

3. Partial restraints – sometimes voided, sometimes upheld

e. Contingent future interests as restraints on the alienability of land

i. General

1. Effort in all of these rules is to remove property from “dead-hand” control – give the property over to the living.  

2. Have to look at jurisdiction to see whether this applies. Must look at doctrine or manner as to how the rule was abolished. If prospective, then conveyances made prior to the abolishment are still bound by the rule.  

ii. Rules of Construction (court will only apply the rule if it thinks that it furthers the grantor’s intent)

1. Rule of Convenience - When any member of a class was entitled to demand possession of the land, the class was treated as legally closed.
2. Rule in Shelley’s case - Rule against remainders in the grantee’s heirs.
a. If ONE instrument creates a life estate in a grantee and attempts to create a remainder in the grantee’s heirs, and both the life estate and the attempted remainder are legal estates (or both are equitable estates), the remainder in the grantee’s heirs is converted into a remainder in the grantee.
b. Ex: O to A for life, then to A’s heirs. Interest in A’s heirs transforms into remainder in A (and in this case doctrine of merger would apply, giving A fee simple)
iii. Rules of Law (applied regardless of intent of grantor)

1. Doctrine of Worthier Title - Rule against remainders in the grantor’s heirs.

a. If a grantor conveys a freehold estate to one person, but then conveys a future interest (either a remainder or an executory interest) to the grantor’s heirs, the grantor’s heirs take nothing by this conveyance. Instead, the grantor retains a reversionary interest.  (Doesn’t really change anything, just keeps grantor from conveying interest inter-vivos and thus circumventing relief.) 

b. Ex: “O to A for life, then to O’s heirs.” O would have a reversion in fee simple. 

c. If you are instructed that the Doctrine applies, then the conveyance must be changed to reflect the application of the rule.  State the title pre-rule and state the title post-rule.

2. Destructibility of contingent remainders [NO LONGER IN EFFECT] - A contingent freehold remainder was destroyed if it had not vested at or before the termination of the preceeding freehold estate.

a. Examples 

i. O to A for life, then to B’s heirs. A dies while B is still alive (thus B’s heirs are still unascertainable and therefore contingent), so reverts to O, cutting out B’s heirs

ii. Same as above, but before A’s death, O conveys all his interest (his reversion) to A, such that it now reads: O to A for life, then to B’s heirs, (with reversion to A).  So long as B is still alive and his heirs are contingent, the merger rule can be applied to merge A’s life estate with the next vested interest, his reversion, to destroy the intervening contingent remainder. 

b. Doctrine of Merger - If the holder of the current possessory interest combines their interest with the owner of the next vested interest, those interests combine (merge) to overcome any intervening contingent interests.  Typically there was a two-transaction rule, which meant that through a series of at least two transactions if the holder of the current vested interest comes into possession of the next vested interest they combine to form a larger interest and eliminate or destroy any intervening contingent interests.

c. Doctrine of acceleration of vested remainders - if current estate holder disclaims their interest prematurely, the next vested remainder is accelerated into possession (destroying any intervening contingent interests)

d. Trust created to preserve contingent remainders

e. Did NOT apply to executory interests, just contingent remainders.

f. Feudal policy consideration for this

i. Increased certainty of lord of who would be obliged to pay feudal incidents

ii. Increased present value of land by rendering it immediately alienable

3. Rule against Perpetuities 
a. No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.
b. BALANCE: Between grantor’s intent to exercise control over disposition of property in future and policy interest of freely alienable land. Designed to prevent dead-hand control by setting an external limit on the validity of conveyances.  It is designed to permit remote control of estates but to say it cannot go on “for perpetuity”.  
c. Only applies to contingent future interests – contingent remainders and executory interests
d. Reversionary interests (POR, ROE), regardless of how contingent they appear, are deemed by the common law to be vested at the point of creation and thus not subject to RAP.  
e. In applying the rule, you must ask, is there anything I can imagine that would cause a contingent interest created in this grant to vest more than 21 years after the life in being.  
i. Fertile octogenarian (All people deemed to be fertile until death)
ii. Unborn widow (if conveyance designates unnamed “spouse”, consider that the current spouse could die and the later spouse be a person not yet born at time of conveyance)
iii. Lazy executor (Wills could remain in probate more than 21 years)
f. The analysis is performed at the time of the conveyance, NOT at the time of the death of the life in being.
g. If there is no human to qualify as a life in being, the 21 years is measured from the effective date of the instrument creating the future interest subject to the rule.
h. Examples
i. “to Key for life, then to Key’s children who reach 21 yrs of age”. Key has LE, children have contingent remainder.  Children’s contingent interest is okay, because the life in being is Key, and no children of Key could be born who will NOT be 21 yrs old 21 years after Key’s death (if child is in utero, the gestation period does not count against the child – so the 21 year clock starts after the child’s birth).
ii. “to Key for life, then to Key’s children who reach 30” Key has LE, Key’s children have contingent remainder which is NOT valid because the possibility of vesting could be AFTER 21 years after Key’s death. So, the children have nothing, and the reversion goes to Henning: Thus to key for life, then to Key’s children who reach 30  (with implied reversion to Henning).  Infectious Invalidity – if it is invalid for any member of the class, it is invalid for the entire class.  But if one child is over thirty at time of conveyance, then it is VESTED subject to OPEN and the RAP does not apply.
i. RAP Reform - The main statutory changes have been in the form of delaying when you test the application of the rule OR how you reform the language of the grantor in order to preserve the interest which would otherwise violate the rule.  The reform in RAP has been largely to wait and see if the events actually DO happen rather than disallowing the grant based on a remote possibility of remote vesting. 

i. “Wait and see” – Wait until the expiry of the perpetuities period to see if the contingent interest actually did vest
ii. USRAP – Nonvested property interest is invalid unless:

1. When the interest is created, it is certain to vest or to terminate no later than 21 years after the death of an individual then alive (common law) OR

2. the interest either vests or terminates within 90 years after it’s creation (wait and see)

j. Cases

i. Merrill v. Wimmer – Conflicting goals of court in preserving intent of grantor and “remorseless” enforcement of RAP

ii. Central Delaware County Authority v. Greyhound – An option is void if it is possible to exerc ise the option more than 21 years after some life in being at its creation.  Policy reason: if someone has an option on the property, owner will not improve it and no one else is likely to purchase it, making land unimprovable and less marketable.

IV. Concurrent Ownership

a. Concurrent interests: their creation and characteristics

i. Tenancy in Common

1. Characteristics

a. Shares do not have to be equal

b. Undivided – co-owners who may simultaneously enjoy the right of possession

c. Separate – Each has distinct share that belongs to him as an individual

2. Modern preference for tenancy in common

a. Easier to alienate the land

b. Deference to individual ownership rights

ii. Joint tenancy

1. Characteristics

a. Undivided (like tenancy in common)

b. Unity of time

c. Unity of title

d. Unity of interest

e. Unity of possession

f. Right of survivorship – right to succeed to the interest of the other co-owner. 

2. Common law presumption for joint tenancy, but now conveyance must be explicit (i.e. to A and B as joint tenants and not as tenants in common)

3. Severance

a. Any joint tenant can at any time destroy the right of survivorship by severing the joint tenancy, converting it to tenancy in common

i. By conveyance (can be a “strawman” conveyance)

ii. By lease – some jurisdictions hold that a lease severs the unity of possession and of interest

iii. Simultaneous death – share of each joint tenant is passed to heirs

iv. By mortgage (no longer accomplishes severance)

1. In Title theory state (minority), mortgage was conveyance of legal title subject to divestment (if mortgagor repaid the loan the legal title was restored). Thus, a mortgage by one joint tenant would sever the unity of time and title and sever the joint tenancy. (Congress has now held, however, that even in title theory states, the mortgage serves as a security interest, not a real transfer of title)

2. In lien theory state (majority), the mortgagee receives only a lien against the property.

4. Mann v. Bradley – joint tenancy between husband and wife.  Divorce decree allowed for abeyance of right of partition so long as several conditions were met (in deference to children). Wife dies, husband claims that he has right to survivorship. Court rules that joint tenancy was severed at the divorce and replaced by tenancy in common (judicial interpretation of likely intent of the parties). Court could have reasoned that divorce severed the unity of possession.

iii. Tenancy by the entireties

1. Characteristics

a. Same four unities as joint tenancy, plus unity of marriage

b. Cannot be severed by unilateral action of either party

2. Still presumption (in states that recognize TBE) that conveyance to husband and wife creates a TBE

3. Jurisdictions apply various rules over whether creditors may gain access to individual spouse’s interest

a. Man can convey his interest (and creditors may assess lien) against all his interest, subject to wife’s right of survivorship

b. Both spouses can convey interest (and creditors may attach), subject to the other spouses’ right of survivorship

c. Neither spouse can convey interest (nor can creditors attach)

i. Sawada v. Endo – approach of Hawaii court which protects the communal marital assets from creditors of one spouse only

ii. Creditors may get around this by having BOTH spouses sign loan agreements

d. Spouses may each sell right of survivorship, but may not sell present interest or profits

b. Rules governing the legal relationship between cotenants and the use of cotenancy property

i. All cotenants are equally entitled to possession and enjoyment of the entire cotenancy property

ii. Ouster

1. Form

a. Possessing cotenant refuses possession to another cotenant who has demanded possession

b. If possessing cotenant asserts adverse ownership and other cotenants know or should have known of the adverse claim

c. Ambiguous if one cotenant leases property to someone else and does not pay other cotenant rent (Tom and Nancy hypo)

2. Ouster starts the clock ticking for adverse possession (Caywood v. January)

3. Consequence: If one cotenant ousts another cotenant, she must pay the ousted cotenant his share of the reasonable rental value of the property in an accounting action (Yakavonis v. Tilton)

iii. Options if disagreement as to governance of property

1. Retaining cotenancy

a. Private agreement of parties

b. Independent contribution action for “carrying costs”

i. Mortgage interest payments (not principal)

ii. Real estate taxes

iii. Homeowner’s association dues

iv. Necessary repairs (typically those that, if not done, would result in waste) 

v. Offsets for cotenant out of possession? Courts can assert their “equitable jurisdiction” by rendering judgment inconsistent with black letter to prevent injustice between the parties. 

1. Majority: Offset not required by law (the cotenant in possession is just exercising their right to use and enjoy the property), BUT the courts often deviate from strict rule to offset the carrying costs of the non-occupying tenant by half the fair market rental value.

2. Minority: No offsets permitted in absence of ouster.

c. Accounting action - adjusts financial expenses and profits among co-tenants
i. Profits
1. Rents accrued from third party tenant
2. Exploitation of natural resources (timber, minerals, etc.)
3. EXCEPTION: Farming profits are not subject to cotenants
ii. Expenses

1. Anything that could be brought in contribution action PLUS

2. Insurance premiums

3. Some jurisdictions allow cotenant to recover for waste (some even provide double or treble damages)

2. Severing cotenancy

a. Partition action – the “nuclear bomb”

i. In Kind
1. Cotenant who made improvements may receive the portion of the property which contains the improvements

2. Other profits and expenses will be credited

ii. By Sale
1. Cotenant who made improvements may receive adjustment for the added (or decreased) value (not cost) of the improvements.  
2. Other profits and expenses will be credited (Hernandez v. Hernandez – wife in sole possession and paid carrying costs, may get credit for the payments at partition unless agreement stated otherwise)

c. Marital Intersts

i. Common law

1. Law Estate Jure Uxoris – Upon marriage, all women’s property rights were assumed by husband. Wife only reserved right of to reclaim property if she survived husband.

2. Curtesy – If husband survived intestate wife, husband may enjoy a life estate in all land that W had owned at any time during the marriage. 

3. Dower – If wife survived husband, wife received one-third interest for life in all of husband’s property. 

ii. Elective Share – Modern successor of dower and curtesy which guarantees spouse at minimum the portion that s/he would have taken if spouse had died intestate by descent and distribution statutes, even if spouse devises less than that in will.

iii. Community property

1. Property acquired BEFORE marriage remains separate

2. Property acquired DURING marriage (if not as income from separate property) is community property

3. An individual spouse cannot unilaterally convert community property to separate

4. Neither spouse has right of survivorship – each spouse can transfer his/her share at death

5. Only a few states have community property statutes

iv. Equitable Distribution

1. During divorce, court must distribute marital property in a “just” fashion

2. In re Marriage of Graham – Is MBA marital property whose value can be divided among the divorcing spouses?  

a. Holding of Graham court – wife gets nothing

b. Other cts apply liability rule – husband owes wife out-of-pocket costs she expended for degree

c. Other cts apply property rule – husband to pay wife the “fair value” of her investment

V. Landlord and Tenant

a. ***Principle*** Important to understand the common law conveyance model because it forms the background for present-day landlord-tenant relations. In the absence of statutory or judicial adjustment of background rules (i.e., implied dependency of covenants) OR the parties expressly contracting out of these background rules, they still hold. 

b. ***Principle*** Main issues in landlord-tenant have to do with allocation of risk – who bears the loss if the premises is damaged or destroyed or untenable or otherwise contrary to what the tenant bargained for.  General rule – if the landlord maintains control of the root of the harm, directly or indirectly, then they bear the loss and tenant may pursue remedies: rent withholding, termination of lease, etc. depending on the severity of the encroachment.  Trend (especially in urban residential leases) to allocate risk to landlord.  

c. General

i. How is tenancy created?

ii. What are the absolute core obligations of the lessor? Of the lessee?

iii. How have those core obligations been modified by the application of K rules to what was essentially property doctrine?

iv. What are the implications to the rights of the lessor and lessee that flow from the transfer of the leasehold by lessee? Lessor? 

d. Evolution of the Landlord-Tenant Relationship: Conveyance, Contract and Public Policy

i. From Tenure to Lease – Status/Conveyance to Contract to Hybrid

1. Movement has been AWAY from leases as conveyances (independent covenants) TOWARDS lease as conveyance overlaid with a contract (more dependent covenants).  

a. Extent to which that movement is settled goes back to the first issue raised – what kind of tenancy are we talking about? 

b. The K principles are MOST overlaid on urban residential tenancies. 

i. In residential leases, commodity evolved from bare lease to market basket of goods called “shelter”  

ii. Thus, landlord’s failure to deliver the commodity of “shelter” reduces or eliminates tenants obligation to pay rent

iii. Under common law, only core obligations are dependent (question as to what the core obligations are) and thus a breach of the corollary covenants can only provide tenant with remedy to sue for damages, NOT to withhold rent

c. LEAST overlaid K principles on rural commercial.  

d. Typically, the LESS bargaining power the tenant has, the MORE the courts will interpret the covenants as dependent

2. Legislative reform

a. Statutes enacted are primarily intended to shift default rules away from conveyancing and towards contracts principles

b. Transferring risk from landlord to tenant

3. Judicial reform

a. Courts claim that they are treating the leases more and more on K principles,

b. But what they are doing is really fundamentally property-based; categorizing rights based on the status of the tenant.  

c. Not clear that the broad category of urban residential tenants is uniformly applicable, e.g., Mayor Guiliani’s bargaining power v. poor single mother.  

ii. The Lease’s “Conveyance” core

1. Property Rights to Possession and Rent 

a. All covenants were independent EXCEPT covenant of quiet enjoyment

b. As long as landlord delivered legal possession (the right to occupy), tenants obligation to pay rent continues regardless of what happens to property (e.g., the building burns down)

2. Eviction and “Quiet Enjoyment”

a. Covenant of quiet enjoyment implicit.  What constitutes breach? 

i. Actual Eviction: Active interference

1. When someone with paramount title can defeat the tenant’s right of possession

2. Interference attributable to landlord – actual partial eviction (tenant’s obligation to pay rent is terminated – if I do no fulfill my promise to convey the right to occupy the whole premises, then my dependent obligation to pay rent is excused)

ii. Constructive eviction: Conduct or omission that produces a condition which lead to the abandonment of the premises by the tenant (Fidelity Insurance v. Kaminsky – abortion doctor)

1. Constructive eviction and breach of quiet enjoyment are actually separate issues, 

2. but most courts conflate them such that courts require tenant to leave to prove breach of quiet enjoyment by abandoning the premises; but in reality there are (or should be) other remedies – injunctions, etc. 

3. Problem: If the tenant is WRONG and the court finds that whatever interference does not constitute breach of quiet enjoyment, then the tenant is liable for the rent regardless of the fact that they had abandoned it.  

4. In order to avoid this the tenant must seek declaratory judgment which would declare that there WAS a breach of quiet enjoyment and you are therefore able to vacate the premises and not be responsible for rent

iii. The Lease as Contract and Conveyance

1. Lease Termination – Defeasances and Dependency of Covenants

a. Common law

i. Landlord could create defeasible lease – so landlord could terminate under certain conditions

ii. Payment of rent was always dependent – so if tenant didn’t pay, landlord could take away possession (evict)

iii. Tenant did not have reciprocal liberty to quit paying rent in face of landlord’s breach EXCEPT for Br. Of QE

b. Modern

i. Greater willingness to view lease as bilateral K

ii. Tenant may be released from obligation to pay rent for something less than Br. Of QE (i.e. non-compete clause)

2. Premises Destroyed During Lease

a. Common law conveyancing view – landlord completed obligation when he transferred possession at commencement of lease, thus any subsequent damage does not relieve tenant of obligation to pay rent

b. Modern – many states enacted statutes which relieve tenant of duty to pay rent if premises is destroyed

3. Liability of Prematurely Departed Tenant

iv. Public Policy as a Constraint – Fair Housing Act 

1. Legislative response to discrimination in property leasing and sales

2. Jancik v. HUD
e. Leasehold Estates: Their Creation and Characteristics

1. Term of years

a. Defined for any fixed duration (not necessarily measured in years)

b. Expires by its own terms (notice of termination is given at time you enter the lease)

2. Periodic tenancy

a. Measured by successive, identical periods of time

b. Automatically renewed unless notice given of termination

c. Common law notice is at least one period prior to date of termination

3. Tenancy at will

a. Terminable by either party

b. No renewable period or fixed term of duration

c. Common law did not require advance notice

d. Can be converted into periodic tenancy based on behavior of parties (i.e., if parties have behaved over time as though there was a periodic tenancy, then the expectations of the parties support an implied periodic tenancy)

4. Tenancy at sufferance

a. Not really tenancy

b. Situation arising when tenant remains in possession after a lease has expired

c. Policy: Method for owner of real property to protect against holdover tenants without having to create a new tenancy (as well as preventing the holdover tenant from establishing adverse possession)

f. Shaping the Modern Lease: Selected Problem Areas in Negotiating, Drafting and Interpreting Leases

i. Commencement of the lease

1. If lease lacks certain term, courts must fill it in – based on either:

a. Background rules re English v. American rule 

i. English: Implied covenant that the lessor will deliver actual possession (Seabrook v. Commuter Housing – appellate ct)

ii. American: Lessor must only deliver legal title (and the lessee may then pursue legal means to eject the holdover tenant/trespasser) (Hannan v. Dusch)

b. Relevant contract principles (Seabrook v. Commuter Housing – trial ct.)

c. Reasonable expectations of parties (if they had bargained for ahead of time)

ii. Landlord’s remedies for tenant breach

1. Abandonment by the tenant

a. At common law conveyance model – duty to pay rent did not end if tenant vacated estate

b. Under contract principles

i. Landlord gets expectation damages – rent acceleration

ii. Mitigation

1. No duty for landlord to mitigate under common law

2. Modern residential leases now (in most jurisdictions) require the landlord to mitigate the damages as an agent for the tenant.

2. Defaulting tenant in possession

a. Eviction by summary process: 

i. Only one question litigated – is rent owing? Has it been paid? 

ii. Substitute for self-help. 

1. Self-help remains an option, but limited to situations which do NOT result in breach of peace  

2. Breach of the peace has very narrow definition – if tenant objects, then it is a breach of the peace 

iii. Epitomizes dependent obligations of rent paying and provision of premises – if tenant stops paying the rent, then landlord no longer has obligation to provide property

b. Eviction of tenant does not end their obligations under the lease. 

i. Summary process is merely about POSSESSION.  

ii. BUT, the tenants CANNOT raise reasonable withholding of rent at summary proceeding – it doesn’t matter WHY you didn’t pay rent, if you didn’t then you can be evicted.  

iii. OTHER means to litigate withholding of rent based on breach of warranty of habitability.

iii. Fitness of the premises: implied warranties of habitability and fitness

1. Implied warranty of habitability (for residential leases)

a. History

i. Common law

1. Caveat lessee
a. No obligation of landlord to warrant premises for habitability.  

b. Just transfer of the utility of the asset, and tenant is held responsible for events that happen post-transfer

2. Exceptions

a. Latent defects which the landlord knew or should have known and the tenant could not discover by inspection

b. Common areas under landlord’s control

c. If landlord contractually agreed to perform repairs

d. Short-term lease for furnished premises

e. Building under construction – landlord warranted that the premises would be fit for the tenant’s stated purpose when completed

ii. Changes in urban residential climate – movement towards “bundle of goods”

1. The good had changed from primary interest in land to primary interest in shelter/dwelling

2. Tenants were no longer equipped to repair (either by skill or by lack of access to “innards” of building)

3. Changing expectations of tenants in what a lease entails

iii. Reforms

1. Housing codes developed in late 19th century

a. Dealt with structural integrity, fixtures, services, and occupancy

b. Guaranteed minimum level of habitability

2. Illegal Lease Doctrine

a. Applied to habitability at the inception of lease only

b. Sole remedy was termination

3. Warranty of Habitability – majority rule now

b. Policy

i. Modern tenants bargain for “bundle of goods and services” which includes maintenance by landlord

ii. Imbalance of bargaining power between lessor and tenant

iii. Intended as response to “slumlords” and poor tenants, though has been applied to higher rent properties

iv. Landlord is typically better able to repair premises than the tenant

c. Definition – covenant by landlord, implied by law into residential leases, that the landlord has placed and will maintain the premises in a habitable condition (safe and sanitary) throughout the duration of the lease (can be statutory or judicial action)

d. Requirements

i. Notice to landlord

ii. Reasonable time for landlord to make necessary repairs

iii. Breach of housing codes is usually sufficient, but not always necessary (e.g., continuing loud noise may be breach of covenant of habitability, but not a breach of housing code)

e. Pugh v. Holmes – Adoption by court of implied WOH. 

i. Court holding that the lease is governed by contract principles, and thus the covenants/warranties of landlord and rent of lessee are dependent (contra common law)

ii. Allowed various remedies

1. Vacate premises and terminate lease

2. Continue lease and withhold some or all rent (sometimes must pay withheld rent into escrow account)

3. Continue lease; repair and deduct from rent

a. Tenant may repair IF landlord does not repair after notice given

b. AND repair is necessary

c. AND cost of repair is reasonable

d. AND cost of repairs does not exceed the total balance of rent due

4. Continue lease; Specific Performance (rare)

5. Continue lease and recover damages

a. “Difference” measure

i. Difference b/w “fair market value” of premises as warranted and the fmv of unrepaired premises

ii. Difference b/w rent as bargained for and the fmv of unrepaired premises

b. Percentage reduction of use – damages equal to the percentage dimunition in the value of the use and enjoyment of leased premises b/c of the breach

f. Problems/Implications

i. Will recognition and enforcement of IWH actually improve housing for poor people?

ii. May heighten the housing shortage in urban residential areas

iii. May simultaneously increase the price of available housing

g. Implied Covenant of Quiet Enjoyment v. Implied Warranty of Habitability

i. No heat in the middle of winter in Minnesota is both breach of IWH and ICQE

ii. What is breach of IWH but not ICQE?

iii. What is breach of ICQE but not IWH?

iv. Distinct Remedies

1. For ICQE - Termination of the lease and termination of obligation to pay rent

2. For IWH - Other remedies (see supra, Pugh)

2. Implied warranty of fitness (for commercial ) - Few courts have extended the implied warranty of fitness beyond residential tenancies

iv. Fitness of the premises: damage or destruction of the premises

1. Common law did not require the landlord to repair if damage or destruction occurred during the lease term (unless the lease explicitly contracted otherwise)

2. Modern default rule: total destruction of the leased premises terminates the lease and relieves the tenant of liability for future rent

3. Issues to be addressed in leases:

a. What obligation of tenant to pay rent in face of casualty damages?

b. What duties does tenant have to maintain/make routine repairs?

c. What duties does tenant have to make extraordinary repairs?

d. How to protect each party’s interests regarding the condition of premises?

4. Applicaton to commercial leases

a. Hadian v. Schwartz

i. All about risk-shifting. Seismic retrofitting required by city. Who pays? Commercial lessee or lessor?

ii. Court applies test (and finds for lessee):

1. Relationship of cost of curative action to rent (if high, tends towards lessor pays)

2. Term for which lease was made (if short, tends towards lessor pays)

3. Relationship of benefit to the lessee (if little benefit to lessee, tends toward lessor pays)

a. Not just risk-shifting here, but unjust enrichment to lessor

4. Whether curative action is structural or nonstructural (if structural, tends toward lessor pays)

5. Degree to which the lessee’s enjoyment will be interfered with during curative action (if high degree of intrusion, tends towards lessor pays)

6. Likelihood that the parties contemplated the application of the particular law or order involved (if never contemplated, tends towards lessor pays)

b. Net lease – tenant bears not just rental costs, but real estate taxes, insurance of premises, maintenance.  

v. Transfer of the leasehold – Sublease and Assignment

1. Sublease

a. Chief tenant becomes landlord to new tenant

b. Chief tenant maintains all duties to landlord (unless they can contract around this)

2. Assignment 

a. Tenant transfers entire interest to the assignee. 

b. The assignee is primarily liable on the rent, and chief tenant remains only surety

c. Assignee must assume all covenanted duties in lease

d. All leases conditions the right to sublease or assign on landlord’s approval or consent (with proviso that such consent will not be unreasonably withheld)

3. Kendall v. Ernest Pestana, Inc.

a. Case is about who gets to capture value of a rising market

b. Can landlord arbitrarily decide not to allow tenant to sublet or assign property?

c. Minority rule (embraced by court) – lessor must have a commercially sound reason for disallowing sublease

i. Policy

1. Leases as conveyances: To preclude an unreasonable restraint on alienation. 

a. Question: what is reasonable?

2. Leases as contracts: “good faith” and “fair dealing” principles

d. Majority rule – lessor can deny the right to sublet for any reason

i. Policy

1. To protect lessor who has reversionary interest in property and who will collect rents

2. Landlord should have right to do what they want, and can capture value of rising market by “holding tenant hostage” to your approval, and only giving approval if consideration given in way of kickback from increased rent of subtenant

vi. Issues concerning the use of the premises

1. Piggly Wiggly Southern, Inc. v. Heard

a. What did the parties intend? 

i. Appeals ct determined that provision to use the premises for “any… lawful business” implies that they will keep it open for SOME business, even if not grocery stores

ii. Supreme ct determines that there was NO implied obligation to continue business

vii. Bottom line issues

1. To what extent in the jurisdiction in which you sit do the default conveyancing rules govern? Which of the default conveyancing rules are you permitted to K around? What are the potential liabilities my client faces? What language do I have to draft to reduce these risks?

VI. Land Transfer Transaction

a. Title Investigation and Assurance

i. The contract of sale – issues to consider:

1. Quality of title

a. What buyer wants is marketable title (contrast with insurable title): title not subject to such reasonable doubt as would create a just apprehension of it’s validity in the mind of a reasonable prude and intelligent prerson – NOT “perfect” title

i. Consider those impediments to your clear claim to title

1. Record impediments: easements, servitudes

a. Search title for any record impediments

i. Grantor-Grantee index (majority)

ii. Torens systems – like car registration (minority)

b. Construct claim of title 

i. back to specified statutory date (majority)

ii. Trace back to root of title

iii. Try to determine if there is any claimant who can defeat your title

iv. Title Insurance company investigates title

c. Should include mortgages, etc.

2. Some only noticeable on inspection: encroachments, potential AP claims

a. Some jurisdictions require surveys

b. What encumberances are serious enough to interfere with marketability of title and thus justify rescission of K?
i. Rego Crescent v. Flagship Air Service Transfer - “Purchaser is not required to take less than that which was bargained for” in K
2. Evidence of title
a. Official land records are in order – no breaks in chain of title
b. Title insurance commitment satisfied (if bargained for)
3. Time/date that the seller must produce title which meets bargained for standard
a. If defect discovered during gap period, seller has until closing to clear the title
4. Type of deed
a. Warranty – Seller warrants that the title they convey is free of any substantial encumberances (marketable)
b. Quitclaim – Seller only conveys whatever interest they have, subject to any known or unknown defects
ii. Title searching and recording system

1. Policy 

a. Question: Which subsequent purchasers will be protected? 

b. Background rule: First-in-time is first-in-right. What allows you to trump this?

i. Recording statutes provide exceptions, in order to protect the reliance of subsequent purchasers upon the apparent state of the record title

ii. Good faith later purchaser for value

1. When a transfer in interest is somehow filed outside of the chain of title so that the good faith purchaser doesn’t have notice, the later-purchaser is held to the information that a thorough search of record would provide

2. Later-purchaser is relieved of the obligation even if the interest is recorded IF a diligent title searcher could not find it

2. Types of recording acts (in order of descending value of first-in-time possessor)

a. race-notice: later-taker must BOTH record first and not have notice

b. notice: later-taker must only not have notice

c. race: later taker may have notice, but must only record first – seems to value one who is intentionally fraudulent

3. Undetectable or “off-record” title matters

a. Defects in instruments as recorded

i. Idem sonams doctrine – if an entry in index is misspelled, but sounds similar, then it serves as notice to later purchaser

1. Adds time and expense to title searching process

ii. If first letter of the name is misspelled, thus that it is filed under wrong letter in grantee or grantor index, then purchaser not responsible for knowing 

iii. Because inheritance, AP takes place as an operation of law, not recorded. If judicially administered, records available, but if not then problem of notice to later purchaser

iv. Forged deeds CANNOT transfer good title, even to BFPs (like thieves of personal property – the original owner can always get it back, even from BFPs)

b. Errors by the recording office

i. General rule that files that are mis-indexed, transcribed improperly, etc. STILL provides constructive notice to later-purchaser (presumably because it was not the fault of the first-in-time purchaser that it was not recorded properly)

c. Chain of Title Problems – to what extent does the record protect your interest?

i. What qualities must the later-purchaser have so as to defeat the first-in-time purchaser? Answer concerns WHO was the recording statute designed to protect? Notice and race-notice protect only those first-in-time purchasers who have recorded (or given other sufficient notice) in such a way that the later-purchaser would have had notice (usually then only records WITHIN the chain of title or other inquiry notice).

1. Bd of Ed of City of MN v. Hughes – Blank deed conferred to Hughes and is effective when signed. Later original grantor conveyed again, to DW, who conveyed to Bd. of Ed. Bd. of Ed recorded first, then Hughes, then D&W.  When Hughes recorded was not obligated to know of the Bd. of Ed’s record, because it was filed outside the chain of title.
2. Sabo v. Horvath – 2 deeds from grantor: 1) BEFORE the origin of the chain of title – the patent from state and then 2) to another grantee after patent recorded. Later-purchaser takes because the first grant was outside the chain of title.
3. Witter v. Taggart – Covenant recorded on dominant land rather than servient land, such that the later-purchaser of the servient land had no notice of the covenant.  
4. Concept of “inquiry” or “off-record” notice 

a. Later purchaser is obliged to conduct reasonable inspection of property and is held to any information that he reasonably would have uncovered. 
b. Natural Resources v. Wineberg (supra)

c. Schwalm v. Deanhardt - shady deal, person living on property, condemnation notice on door, quitclaim deed – gave later purchaser constructive inquiry notice of a problem.

5. Marketable title acts

a. Statutory limit to the root of title, such that a later-purchaser must search only back the period of years specified in the statute

b. Problem if there are records outside chain of title that would have been apparent by a longer search (Heifner v. Bradford)

iii. Post-closing title assurance – deed warranties and title insurance

1. Deed warranties/Title covenants

a. Seisin– promises grantor is in possession of land (legal or not)

b. Right to convey – is not subject to restraints on alienation

c. Against encumberances – no outstanding right in third party

d. Warranty and quiet enjoyment – obligate grantor to indemnify the grantee for any loss resulting from eviction

e. Further assurances – promise by grantor to execute any addt’l docs that may be needed later to perfect title for grantee (really obsolete because of estoppel by deed which automatically inures to the grantee any interest that a grantor receives post-sale that he claimed to have already conveyed)

2. Title Insurance

a. Created to address some of the risks inherent in inadequacy of complete information re title records

b. The title insurance company agrees to defend the title or compensate insured for the lost value

c. Usually has a lot of exceptions

iv. Risk of Loss

1. General

a. Background rule – equitable conversion: equity allows the shift of loss when the buyer assumes equity in the home

b. Important to locate the precise moment when the risk should shift – has enough of the contract been satisfied to justify shifting the risk to the buyer? 

c. Buyers can negotiate the risk of loss to assign it however they choose

d. Distinction between conventional buyer/seller and installment land contracts

i. In conventional K, buyer gets legal title at closing

ii. In installment land K the possession has shifted but seller retains legal title as security for debt (like a mortgage).  Once the buyer is in possession, then the buyer is in better position to prevent loss

e. Questions to ask:

i. Who is in control and thus better able to prevent the loss (usually – who is in possession)?

ii. What are the parties expectations (or what would they have been had they thought about it)?

iii. Who is better able to insure against the loss?

f. Various constructions

i. Equitable conversion – once contract is signed (and details ironed out), the risk of loss is shifted to buyer

ii. Massachusetts rule – rejects equitable conversion and instead imposes pre-closing loss on seller

iii. UVPRA – risk of loss shifts if either legal title or possession is transferred to buyer

2. Sanford (seller) v. Breidenbach (buyer)

a. House burned down during gap period
b. No specific performance for seller b/c the contract was not completely ironed out
c. Test is: can we force the parties to go through with this contract? If so, then equitable conversion provides that the risk of loss should be allocated to the buyer.
v. Financing the Purchase of Land

1. Land is usually bought subject to financing contingency
2. Proctor v. Holden – K interpretation question. Buyer signed K, subject to financing. Couldn’t get financing from reputable banks, but owner offered to finance under less favorable terms. Ct held buyer not obligated to accept owner financing b/c buyer tried in good faith to secure financing.  Key to good lawyering – find out what your client wants (not always transparent) and then negotiate for that provision.
vi. Remedies for Breach of a Land Purchase and Sale Contract

1. Buyer breaches (K principles)
a. Expectation damages (American rule)
b. Restitution (English rule)
c. Specific performance
d. Forfeiture of earnest money
i. Can be K’d as liquidated damages, thus limiting the seller’s claim in case of buyer’s default

1. Mahoney v. Tingley – Though earnest money was small ($150), court found that because it was liquidated, it was all that the seller could collect, even though his actual damages exceeded the earnest money he retained. 
ii.  If earnest money is unreasonable, court may consider it a penalty and thus reduce the amount seller may retain (must be some relationship between liquidated damages and seller’s expected loss)

iii. Seller breaches because of title defects

VII. Servitudes (Nonpossessory, use-related interests) – Easments, real covenants, equitable servitudes, licenses, and profits

a. General

i. Principles

1. Key questions

a. How are they created?

b. What is their scope?

c. How are they terminated?

d. Does the burden run or does the benefit run? (i.e, does servitude attach to the burdened estate or the benefited estate?)

e. Issues arise when one of the covenanting parties sells estate to a third party – does the servitude still run?

2. Consider whether enforced by property or liability rules

3. Balance between enforcing grantor’s intent and concern of dead-hand control (similar concern with RAP – R3D notes that servitudes are not bound by RAP)

4. Tension: Putting individual piece of property to best use v. decreased value to surrounding property (abstractly - individual liberty v. collective good)

5. Easements and covenants can place burden on free alienability of land 

a. Balanced of giving people liberty to extract the value of the property NOW as opposed to stretching value over time

b. Presumably the NET benefit is positive (the benefit to the dominant estate less the burden to the servient estate)

ii. Common law v. Restatement Third

1. Common law was reluctant to enforce servitudes, as unreasonable restraints on land or decreased value of underlying property

2. Restatement: servitudes are useful devices that people should be able to use without artificial constraints

b. Easement – non-possessory right to use the land of another 

i. Types

1. Appurtentenant v. in gross

a. Appurtenant – benefits the owner of the possessor of the parcel of land and runs with the land (favored)

i. Servient tenement – the land burdened by the easement

ii. Dominant tenement – the land benefited by the easement

b. In gross – benefits one person whether or not the person owns any specific property (may or may not be transferable)

i. At common law, generally not assignable (contrary to R3D)

ii. Commercial easements are the most common easements in gross (power lines, billboard)

1. Generally held to be assignable and divisible

c. Where any ambiguity the court will find easement appurtentant rather than in gross, because attaching the easement to the estate raises the value of the estate

2. Affirmative v. negative

a. Affirmative – give the holder the right to use the servient estate 

b. Negative – gives the holder right to restrict the use of the servient estate (rare)

ii. Creation

1. Express
a. Subject to statute of frauds (if not in writing, will usually be treated as a revocable license); in issues that arise, FIRST look at the writing to determine WHAT exactly was granted

b. By grant – grantor conveys to grantee easement over the servient land

c. By reservation – grantor conveys the servient land yet “reserves” an easement for himself 

1. Attempts to restrict the use will be strictly construed against the grantor

2. Implied – In class, collapsed prior use and necessity?
a. By prior use– Implied reservation by grantor
i. Elements

1. Dominant and servient parcels conveyed from common owner

2. Use was in place before parcel was severed

3. Use must have been visible or apparent at the time of severance

4. Easement is reasonably necessary for the enjoyment of the dominant estate 

5. (acc’d to Bob’s) Reciprocal benefits accrue to both the grantor and grantee

b. By necessity 
i. Policy: Landlocked land is not put to best use – strong interest in allowing access to land

ii. Elements

1. Common owner severed the property

2. Necessity for egress or ingress existed at time of severance

a. Most courts find that it is not necessary for it to be absolutely necessary, so long as any other method of access is unusually inhospitable

3. Easement is strictly necessary for egress from and ingress to landlocked parcel

iii. If an alternative access point materializes, then easement dissolves

iv. Some states grant statutory easement of necessity, but require that the easement holder pay the servient land holder (thus the servient land owner is protected by liability rule)

c. Standards of necessity

i. If grantor is seeking easement, standard is strict necessity 

ii. If grantee is seeking implied easement, standard is usually reasonable necessity

3. Prescription

a. Track requirements as to adverse possession, but problem because easements are non-possessory and thus the person seeking to establish easement by Px will not be able to demonstrate exclusive possession:

i. Actual use – demands physical presence (no negative easements by prescription)

ii. Open and notorious – Landowner does or should know of the use

iii. ***Hostile (under claim of right) – One who receives permission from landowner cannot gain easement by Px (acquiescence is not permission)

iv. Continuous and uninterrupted – consistent with a reasonable easement holder’s use

v. ***Exclusive – only minority of states consider. Most states do not require use exclusive of TO

vi. For the s/l – usually in line with s/l for adverse possession

b. “Lost grant” theory – (minority in modern courts) – justification for Px easements under theory

c. Burden of production shifts depending on how the courts read the rule

i. Person claiming easement must go through all elements, with exception of exclusive use

ii. Issue as to hostility

1. What is the nature of the use?

2. Conduct of the parties in relation to the easement? I.e., has the “AP” done anything to suggest that he acted to my detriment in maintenance of quasi-easement? This is objective manifestation that the “AP” is acting under a claim of right – acting as an easement holder would act (Melendez v. Hintz)

iii. If can’t satisfy burden of persuasion for Px easement, may be able to argue irrevocable license (Bob’s Ready to Wear)

iii. Scope

1. Unless clearly delineated in the grant, the owner of the servient estate may make any reasonable use of the burdened property that does not interfere with the use of the owner of the burdened estate

2. Interpret easements according to contract principles

3. Maintenance of easements (Schluemer v. Elrod)

a. Creator of easement can and should include indications as to maintenance of easement

b. Default rule: Obligation for maintenance is divided based on who uses it. If both use it, both maintain. If only dominant land owner uses it, then only the dominant land owner shall maintain it.

4. Expansion of easement/Change in scope

a. Use of easement to serve non-dominant tenement is a per se misuse.

i. contra Brown v. Voss – If there is no addt’l burden on the servient land, then it shouldn’t be enjoined

b. If easement holder plans to increase the scope (i.e. convert dominant property to resort, thus increasing traffic through servient property), then court will consider reasonableness of the increased burden on the servient land owner

c. With easements by implication or prescription, there are facts which indicate the scope of easement, but as per an express easement, if there is no express language then harder to establish what is a violation of the intended scope

5. Division of easements in gross (Henley v. Continental Cablevision)

a. Commercial easements in gross tend to be transferable

b. Commercial easements in gross are divisible if exclusive:

i. Non-exclusive (servient owner shares use with easement holder) – Easement holder CANNOT subdivide b/c that would compete with servient owner’s use.

ii. Exclusive (easement holder has exclusive right to enjoy it – e.g., the only person who can hunt) – The easement holder can subdivide as much as he wants

iv. Termination

1. Easements are terminated in the same methods that they are created

a. By it’s terms (easement that is only good for 25 years in conveyance)

b. Written conveyance or release – Easement holder may release in writing

c. Easements by necessity terminate when necessity terminates

d. Merger – If the dominant and servient estates are both owner by same person, easement is extinguished

e. Prescription – if owner of servient land is hostile to the easement for the prescriptive period

f. Abandonment – More than just nonuse required; focuses on intent of easement holder (Witt v. McKenna – boat dock)

v. As contrasted from

1. Profit – right to enter another’s land to take something off of it (remove minerals, timber, fish, etc.)

a. Problem if one of the multiple owners of a profit overuses

b. Court devised “one stock” rule – that all the owners had to agree on the use of the profit, so as to avoid “tragedy of the commons”

2. License – right to use another’s property

a. Revocable at will of owner

b. Rarely they may become irrevocable (virtually indistinguishable from easement) – Bob’s Ready to Wear

i. Created in order to avoid injustice (estoppel theory)

1. If owner of dominant land incurs expenses in reasonable reliance on statements or conduct of the owner of the servient land

2. Such statements lead the dominant owner to expect that the servient owner will not revoke the license

ii. not necessarily indefinitely valid – in Bob’s the license is only irrevocable so long as the servient land owners maintain the land as a parking lot

c. Promissory Servitudes: Negative easements, real covenants at law, and equitable servitudes (negative reciprocal easements)

i. General

1. Question: How do you get a promise between two parties in horizontal privity to bind a later purchaser?

2. Old rule: parties had to have privity of estate and privity of contract – both horizontal and vertical privity.  Subsequent purchasers had to take the exact same estate as their predecessors

3. New rule: no privity of estate required

ii. Promissory servitudes (real covenants and equitable servitudes)

1. A promise to do or not do a certain thing, relating to the use of land

2. Real covenants and equitable servitudes essentially the same except for remedy

a. If legal remedy sought (e.g., damages) – then real covenant

i. If equitable remedy sought (e.g., injunction) – then equitable servitude

ii. Injunction is primary remedy sought

3. Covenants originally known as reciprocal negative easements – I am giving up some rights I have in my property in exchange for the same forbearance by my neighbors

iii. American test for determining if covenants were enforceable for subsequent purchasers:

1. Covenanting parties had intent to bind successors (“and his heirs and assigns” required)

a. Has been conflated with “touch and concern”

2. The covenant “touch and concerns” the land

a. Common law

i. Covenants had to visibly affect the use of the land (ambiguous meaning)

ii. Business restrictions (typically do NOT run with land) v. land use restrictions (Montgomery)

1. Policy that burdens on alienability are to be avoided when they relate primarily to persons who own the land rather than the land itself

2. Policy concerns over potential anti-competitive covenants that could interfere with free market

iii. Caullett v. Stanley Stillwell (covenant that buyer must use general contractor of seller)

1. Concern over decrease in value of property for perpetuity, thus test:

a. If benefit runs with property and burden runs with person then enforceable

b. If burden runs with property and benefit runs with person, then NOT enforceable

b. Restatement Third

i. Asks question – does this affect the value of the benefited estate? (if benefit in gross, then common law applies and covenant does not run)

ii. Advocates rejecting “touch and concern” requirement altogether

iii. But advises other limitations on servitudes that are illegal, unconstitutional, or violate public policy

iv. Argues that formerly great limitations are not necessary b/c modern courts have more methods of terminating unfavorable servitudes based on unconscionability, changed conditions, and unreasonable restraint on alienation.

3. Privity of estate between the covenanting parties (no longer??)

a. American rule requires horizontal privity (simultaneous or successive interest in affected land) only b/w original covenanting parties, and then successive owners of benefited and burdened land have vertical privity with original owners

i. Ernst v. Condit – landlord could enforce covenant of rent on assignee b/c the landlord and the assignee were in privity of estate (while tenant in chief and landlord were in privity of contract) – landlord could have demanded rent from either

b. Modern courts (and R3D) hold that privity is not essential so long as covenanting parties intended to bind successors

4. Purchaser took the land with notice of the restriction

a. What constitutes notice?

i. If covenant in the deed, easy

1. by recording statutes - if in chain of title then you will be presumed to have knowledge of any covenant recorded in chain of title

ii. If no covenant in the deed, harder case. Inquiry notice MAY be:

1. Anything on the land which you could observe 

2. Evidence that the buyer was informed of the covenant

3. Information in sales brochures in suburban community

4. Plat on file

iv. Policy: Allows parties to bargain for a promise that increases the value of at least one piece of property, and possibly all property of the covenanting parties

v. Privity of estate matters if you are seeking damages, not if you are seeking an injunction. If you are seeking an injunction, you are trying to enforce a real covenant as a servitude (a real covenant that runs in equity).  

d. Common Interest Communities

i. Neponsit v. Emigrant Bank – Reaffirms touch and concern doctrine as to CICs, and argues that strict application would imply that burden of association fees run with land while benefit runs to association, but argues that really the benefit runs to the collective and the land in common, and that the association is only the administrating body

ii. Implied reciprocal servitudes – when courts will imply servitudes when they are not express

1. Typically implied in land from common grantor – benefit and burden runs to each piece of property

2. ex: Sanborn case – the visible existence of uniform building plan was sufficient to implicate the property in that plan

3. Ideally developers register covenants on land before any individual plots are sold

4. If not, then problem arises when the subsequent purchasers are technically able to enforce covenants against previous purchasers but are not subject to the enforcement BY the same previous purchasers

5. Courts usually have implied reciprocal servitudes on the subsequent purchasers when it would be inequitable NOT to – to protect the interests of all those landowners who are similarly situated

iii. HOAs

1. Covenants should be construed so as to allow greatest latitude within the fair meaning of the covenant (Gabriel – swimming lessons in the pool not “business activity”)

2. Original declaration v. board promulgated rules

a. Generally courts hold that covenants in original declaration are presumptively valid b/c all purchasers had notice upon buying in (Nahrstedt – cat case)

b. Board-promulgated rules deserve greater scrutiny

3. Independence of covenant of paying dues

a. Majority view – dues are independent of the associations duty to maintain the premises

4. Reasonableness (stricter) v. Business Judgment standard for HOAs – standard influences what deference court grants board decisions

5. Modifications

a. Balance b/w wanting to ensure stability of covenants for those who bargained for the benefit, and allowing flexibility to modify with changed circumstances

b. Grounds for termination (by R3D):

i. By terms of covenant

ii. Written release

iii. Merger

iv. Prescription – wrongful interference with servitude for prescriptive period

v. Abandonment (factors below)

1. Number and nature of violations (Fink – roofs)

2. Record of enforcement – if not enforced for long period, equitable doctrine of laches (s/l) may be invoked so as to bar later enforcement 

3. Other means to realize intended benefit of covenant that is less restrictive

vi. Changed conditions

1. Must be changed condition of CIC itself and not just changed condition of surroundings (W. Alameda)

