Higher Education and the Law

Prof Rabban, Fall 2001

I. FS in Colonial America

A. The Traditional View of the Zenger Case 

1. The traditional view was that the case was a major victory for freedom of the press in America and democracy in general.  A symbol of radical change in the law and thought.  Two reasons behind this view:

a. The jury decided whether the material/expression was libelous.  In the past, the judge had that responsibility

b. The truth of the expression was a defense to libel.  If the expression was true, then there was no libel and the accused won.  In the past, persons were convicted for libel even if they could prove that what was written was true.

1) Casebook definition of libel (p.34): the greater the truth, the greater the libel ( truth made the libel worse.  

2) REASON:  Libel was likely to provoke a libeler into breaching the peace.  The accused would react violently to anything published that had negative connotations about him.  It was the provocation, not the falsity that should be punished criminally.

2. The traditional view also saw the victory as a triumph for the people over tyranny and a corrupt government.

a. The jury which was representative of the people prevailed.

b. The view that the people could be independent of authority spurred thoughts of revolution

B. The Revisionist View of the Zenger Case (Katz) – NO RADICAL CHANGE

1. The case was only a personal victory, others still were subject to suppression.

2. The case did not change the law of libel– Any legal innovations of the Zenger Case were not put into practice.  

a. The judge still decided what was libelous

b. Truth did not become a defense.

3. The Zenger Case involved a narrow political and economic power struggle - its motivations were in the name of FS but individual political motives 

C. Finkelman on the Zenger Case

1. Finkelman accepts the revisionist points about the case (may not have been legal precedent), but Finkelman says they do not diminish the importance of the Zenger – it was a political precedent.
2. Zenger important 
a. American Law could be different from that of England.  Jury Nullification.  The jury decided not to follow the law.  The jury made a statement that the law in the US could be different from the law in England.  The 

b. Fewer Prosecutions.  Zenger did not change the law, but it scared the British and made them less likely to initiate prosecutions for libel because they were afraid that the government would lose as it had in Zenger.  The legacy of suppression was not overwhelming

c. Publication of the Trial.  The Zenger Case was widely read in America after the trial.  

1) The accounts of the case were one of the most popular forms of literature in the 18th century.  It is a good model of a political trial.  Helped shape thoughts on the free press during the revolution. 

2) The ideas expressed in the trial became widely known in England and the Colonies.  The arguments made by the lawyers were important regardless of their political motivations.  If the people didn’t believe in the arguments made why did they want to purchase accounts of the trial.  Arguments:

a) The articles Zenger published were true (surprise defense to prosecutors)

b) Since the articles were true ( no libel

c) Jury should determine the facts and the law of the case

d) Since the American society and politics differed from England, American laws should be different, too.

3) Alexander’s  notion that FS was a principal pillar of free government:  when this support is taken away, the constitution is dissolved, and tyranny is erected on its ruins (p.37)

3.  The Zenger Case had a broader impact politically and ultimately changed the law.
II. The Original Meaning of the First Amendment

A. Chafee – Tradition of Freedom of Speech

1. View.  The framers intended to wipe out common law of sedition and make further prosecutions for criticism of the government impossible.

2. Criticized.  View not supported with historical evidence 

B. Levy 

1. Legacy of Suppression (1960)
a. Levy detailed historical evidence that discounted Chafee’s view.  Felt that people wanting to protect FS played “fast and loose with skimpy evidence”

b. Major Claims of Levy

1) 1st Amendment did not abolish English common law of seditious libel.  This was directly contrary to Chafee’s view that it did.

2) The only thing the 1st amendment did was incorporate existing English common law of libel.   English common law prohibited prior restraint but did nothing to prohibit liability for things actually published.

2. Emergence of Free Press (1985) – Levy’s revised new edition
a. Key Changes from Legacy of Suppression

1) Legal.  Dropped claim that 1st amendment was codification of English common law.  He conceded that the framers intended to protect some materials when published.  Evidence (p.798):

a) Anderson – examined legislative history of press clause and American discussions of freedom of the press through sedition act of 1798.  Concludes that framers perceived that freedom of the press was inextricably related to new republican for of government and would have to be protected if their vision of government by the people was to succeed.

b) Teeter – focused on actual press practices.  Newspapers during the revolutionary period both exercised and provided theoretical justifications for freedom of the press

2) Practice. Conceded that American press was very free

b. Still attacked Chafee.  

1) Seditious law of libel not abolished.

a) Unclear as to what the crime of seditious libel was 

b) Levy: “accordion like concept” – seditious libel was “criticism of the government that went too far”

2) 1st amendment cannot protect FS in meaningful way as long as there was still punishment of seditious libel.

3) No significant legal protection to freedom of expression until NY Times v. Sullivan decided in 1964 when the Supreme Court held that the 1st amendment precludes punishment for seditious libel

C. Rabban 

1. On Chafee

a. Agrees with Levy’s criticism of Chafee

b.  R/L: seditious libel survived 1st amendment

2. On Levy 

a. Disagrees with Levy’s Fundamental Conclusion

1) Levy:  the survival of seditious libel prevented protection of freedom of expression; No significant legal protection to freedom of expression until NY Times v. Sullivan decided in 1964 when the Supreme Court held that the 1st amendment precludes punishment for seditious libel

2) Rabban:  1st amendment not meaningless;  the Supreme Court protected the first amendment (before Sullivan) without abolishing the law of seditious libel; it is possible to have law of seditious libel (even though restrictive) and have freedom of expression

b. Criticizes Levy for ignoring the revolutionary period in England and US

1) Levy – proper interpretation of 1st amendment did not appear until after the sedition act of 1798;  first meaningful defense of FS occurred when Democratic Republicans articulated libertarian ideas in 1798 by opposing the sedition act

2) Rabban – should have considered incompatibility of seditious libel with 1st amendment but issue didn’t come up until the sedition act; before sedition act, 1st amendment was still an improvement over the English common law;  Arguments used by Democratic Republicans to attack Sedition Acts are old arguments 

3. Rabban’s theory: While the experience under the Sedition Act focused people on the issues and created sympathy for FS, the defense of FS did not begin with the sedition Act of 1798 – the defense was part of a long tradition that defended FS throughout the 1790’s during ratification and adoption of the first amendment. Arguments used by Democratic Republicans to attack Sedition Acts are old arguments 

a. Views of sovereignty of Radical Whigs – rejected in England – Significant connection between concepts of sovereignty and freedom of speech; During the ratification of the constitution and the American revolution, the radical Whig views were incorporated into American thought.

1) English

a) View of Sovereignty– absolute sovereignty resided in the King and Parliament (not the people)

b) Relationship between sovereignty in parliament and FS – any attempt to criticize or undermine parliament was prohibited; the people had no role in discussing laws themselves if it would undermine parliament.

(1) “If the people have delegated all their authorities, they have no jurisdiction to act and therefore none to think or write upon those subjects; and it would be a libel to arraign government or any of its acts before those who have no jurisdiction to correct them.” Erskine p. 825

2) American 

a) View of Sovereignty – suspicion about those in government; government was corrupt and tyrannical; major transformation in political though brought about by the revolution brought about the acceptance and incorporation of the idea that political power resides in the people; representatives of Congress are agents of the people and are accountable to the people.

(1) Wood – the constitutional convention had new meaning – not just a group making proposal, but it was embodiment of people making a new structure of government which became superior to any other law making body in America  - “THE RULED NOW RULERS”

b) Relationship between sovereignty in people and FS – people could discuss the government who are their agents; they have the right to criticize their representatives – the government would not work if that were not true.

(1) People have an unalienable right to reform or change their government; “liberty of opinion keeps government aware of its duty”  Erskine

b. Support for adoption of the Constitution (Madison) and the Bill of Rights 

1) Federalist

a) Redundant – people retained rights not delegated to the government

b) Dangerous – to include Bill of Rights would appear as if government had been granted more power than it had.  To specifically enumerate rights would destroy/undermine ideas of popular sovereignty

c) Political Tool of Anti-federalists – trying to use Bill of Rights to defeat constitution and gain Anti-federalist sympathies.

2) Anti-federalists - worried that proposed government would have too much power, so they argued for the bill of rights 

3) Federalists Change their Mind on the Bill of Rights

a) Popular with the people – need to adopt Bill of Rights to ensure ratification

b) Emphasize the rights of the people – would at worst be redundant but not destructive; Madison who drafted the Bill of rights felt the 1st amendment was the most important

c. Arguments attacking the Sedition Act of 1798
1) Federalists (extinct) – favored conservative England; 

a) Blackstone view on FS is still valid in the US – the first amendment only incorporated English common law

b) government should retain substantial independence from people once representatives elected

c) people could speak openly at elections but the authority of the government would be undermined if government was criticized after representative had taken office

2) Republicans (modern day democrats) – favored revolutionary France

a) Revolution and adoption of constitution and popular sovereignty overturned English FS view and English view of sovereignty 

b) MADISON:  Popular sovereignty means that the people have the right to criticize the government at any time; not just during elections because the government is the agent of the people  (made this argument 4 years before when speaking of ratification); right to criticize the government protected by the 1st amendment

3) The Debate 

a) FEDS: Democratic Societies threatened popular sovereignty by interposing themselves between the people and their elected representatives in government – societies trying to obtain disproportionate political influence for a minority in the guise of acting for the people (Enacted the Sedition Act of 1798 to hurt Democratic Societies which supported the French Revolution) 

b) REPS (Madison):  People have censorial power over themselves; the government does not have this power

c) FEDS:  FS is dangerous in a democracy in which the people have the power because if the people hear false and libelous statements – they will be mislead by the false speech and the democracy will be hurt because people will be unable to properly fulfill their role

d) MADISON:  Popular sovereignty means that the people have the right to criticize the government at any time; not just during elections because the government is the agent of the people  (made this argument 4 years before when speaking of ratification); right to criticize the government protected by the 1st amendment

D. The Crime of Seditious Libel 

1. English Common Law – Levy: Unclear as to what the crime of seditious libel was - “accordion like concept” – seditious libel was “criticism of the government that went too far”
a. Truth did not matter (prohibition on prior restraint but no protection for any other speech)

b. Judge decided the law 
2. American Sedition Act of 1798 - Crime: Illegal to publish “any false, scandalous, and malicious, writings or writings, against the government of the United States”
a. Truth was a defense – §3 - “defendant can give evidence in his defense, the truth of the matter contained in the publication charged as libel” – Placed limits on the speech that could be punished, must be false, scandalous, etc.

b. Jury decided the law - §3 – “jury shall have a right to determine the law and the fact, under the direction of the court, as in all other cases” e.g., Zenger
3. Debate 

a. Federalist Argument:  Only limiting to prohibition of speech that is false

b. Republican Response:  hard to distinguish false speech from opinion;  the jury may find the speech to be false whether it is true or not; a critical opinion might be another’s false fact (too easy to characterize opinion as false fact)

c. Examples of opinion punished as false under the sedition acts by a democratic jury;  reality was that the reforms advocated in America did not protect many speakers of political speech - 

1) United States v. Lyon – “every consideration of public welfare swallowed up in a continual grasp for power, in an unbounded thirst for ridiculous pomp… men of real merit daily turned out of office… men of firmness are discarded in their application for office”  
2) United States v. Callender – “the reign of Mr. Adams has been one continued tempest of malignant passion… destroy every man who differs from his opinions”
d. RABBAN/LEVY THEORY: After republican publishers were convicted under the sedition act, this experience led many Americans to believe that the law of seditious libel was too much; this alerted many to the problem that the sedition act was incompatible with FS and with the 1st amendment 

e. RABBAN’s THEORY: 

a) Pre-ratification of the Constitution:  the views on seditious libel were more protective than the law; the colonial government was reluctant to prosecute cases (see reasons under Zenger)

b) Ratification of the Constitution and Adoption of the 1st Amendment: translated into fundamental law the view the people had held on FS (1) established republic and (2) recognized the need for FS;  the actual intention of the ratifiers was be to provide more protections with the Constitution and first amendment for FS may not have been interpreted with that intent but potential for protection was there
E. Blackstone (wrote 4 volumes in mid 1700’s – commentary included FS)

1. Libel is equivalent to a challenge to fight.  Why? Both dangerous because they have a tendency to cause a breach of the peace.  Libel causes a breach of the peace because the person libeled will seek revenge for what appeared about him negatively in print 

a) Goal was to prevent breach of peace; therefore, provocation not falsity was what was to be criminally punished

b) Truth not a defense because there is an element of blameworthiness in libel;  falsehood aggravates CRIMINAL libel because worried about breach of peace.  Criminal libel are judges of PERNICIOUS TENDENCY to disrupt order.  It is necessary to punish them in order to preserve peace and good order.  

c) Liberty of the press not violated by punishing criminal libel (even true statements) because of the tendency to cause the breach of peace.

d) In CIVIL LIBEL, truth was a defense.  The libel must be false because if it were true there would be no injury and no need to seek damages.

e) Rejects English Common Law Maxim:  the greater the truth, the greater the libel:  if one libeled more likely to get excited if true because if false can always provide evidence to vindicate himself

2. Liberty of the press is only liberty from prior restraints.  Protects against previous restraints on publications.  After publication, there can be no libel as long as the expression did not have a tendency to cause a breach of the peace.

3. Licentiousness and the abuse of FS were not protected.

F. Tucker (edited 1st US edition of Blackstone Commentaries 1803 – reprinted the commentaries with footnotes to American cases and added his own comments, added appendices explaining differences in American and English common law) 

1. Appendix G: Freedom of Speech and Freedom of Press - Blackstone’s comments on FS were not applicable to the US and significant differences between English and American law.  Distances himself from Blackstone and clearly disagrees with Blackstone on certain points.

a. Blackstone lists commonplace arguments for prior restraints:

1) preserve peace and order in government

2) Doctrines from religion and politics are sacred and should not be discussed.  

b. Tucker disagrees with Blackstone’s views on FS. 

1) Wrong to punish speech (English Radical Whig view).  Quotes Price (English radical Whig) that it is dangerous to allow judges to use dangerous tendency of speech as the basis for conviction; use of BT doctrine is inconsistent with FS.

2) Our changed views on sovereignty have affected our views on FS (policy argument).  United States government is fundamentally different from England because the sovereignty lies in the people therefore prior restraints not possible because the people should be able to inquire into the conduct of their agents and criticize government. (Similar to Madison’s comments to Congress on Federal censure of Democratic societies – censorial power is people over government not the government over the people)

c. Definition of Seditious Libel – is it unconstitutional?

1) Tucker – still allowed narrow definition of seditious libel to survive the passage of the 1st amendment (Levy accordion-like idea).  Narrow definition of seditious libel to opposing/resisting any law or executive pursuance of law.  Congress has a right to prevent libel despite first amendment. 

2) Rabban – possible to argue for more protection of FS than in England and still believe that the definition of seditious libel is constitutional. 

d. Tucker differentiation New American law from prior English law.  English law caused Americans to flee and reject English law.  Put protections in US government to prevent same injustices.

1) English law – Dangers of encroachments were confined to the magistrate.  The omnipotent parliament would protect people from the abuses of the executive.  People had protection from the King (executive) through the actions of Parliament, but the people had no protections from Parliament.  No prior restraints.

2) American – people possess the absolute sovereignty.  The legislature has limited power.  People have protections from both the legislative and executive branches.  People protected by the Constitution which protects FS.  (how protections of FS related to sovereignty).  No prior restraints.  No penalty for publication (tied to popular sovereignty)

e. What about English common law? 

1. US as a federal government has no common law (did not adopt Blackstone/ English common law word for word)

2. Must look at each sovereign state to determine the extent to which each state adopted English common law.  

a. No state adopted all of the English common law.

b. No state should adopt all of the English common law.


f. Public officials suing for libel had to sue in state court.  No federal common law therefore no prohibitions on FS.  What state law would govern would depend on the state where libel committed and what its common law is.  At a minimum, the statement must be false in order to gain redress.

III. State Libel Law in the Early Nineteenth Century

A. Levy  - not just the framers that did not protect FS.  Thomas Jefferson did not support FS.  He brought prosecutions against his political opponents in various states.  Pure politics dictated people’s positions on FS.

B. Berns – Disagrees with Levy.  Hamilton and Kent were responsible for developing a liberal law of FS and the press.  Major protective advance for FS in the New York Crosswell case.  Rule incorporated into New York law and its constitution.   

1.  Crosswell RULE: If a statement is true and published for good motives and justifiable ends, then it should not be punished. 

a. Did not go beyond the scope of the Sedition Acts which made (1) truth a defense and (2) jury (not judge) would determine what law would be.

b. Rule adopted by 24 states

c. Remained law of libel until overturned on constitutional grounds by New York Times v. Sullivan (SCt 1964)

C. Roper – Disagrees with Berns.  The application of the Crosswell rule did not prevent prosecution for libel for basically political speech.

1. His Evidence

a. 1807 Election Cases

b. Highest Court in New York put the burden of proving the truth of his statement on the defendant

2. Most everyone supported the rule that did not significantly protect the attack of political opposition 

a. Tucker – public officials can recover damages for libel under state law.  The problem was determining what was legitimate political criticism (protected by state law) and what were false statements about character)

b. Cases of the period illustrate the tendency to punish people under the libel law for statements that seem like opinions.

3. Roper’s Conclusions:

a. Legal – need to look at more FS cases to see what the courts did.  There is not enough study on this

b. Practical – also unclear what actual practice and public opinion was.  The law can always be more or less restrictive than the actual practice of the people. 

D. Rabban’s question for thought: Why did many courts in the United States rely on Blackstone and use the “BT” approach to punish FS?  Why not follow Tucker’s approach?

1. Once you are in power, your ideologies may be compromised by politics.  The same people deciding the law were also sensitive to being criticized.  Therefore, they adopted harsher law to avoid criticism of them.

2. Blackstone famous in England/US  - natural to rely on Blackstone as they did in other areas of law – did not always in Appendix for Tucker’s views of FS.

3. Took judges a while to conform decisions to public opinion.

IV. Attempts to Suppress Antislavery Speech in the 1830’s

A. Curtis 
(1990’s)
· Before his articles published, we were largely unaware of the history of FS behind the abolitionist antislavery speech.  No one had really looked at FS during this period. 

· The debate about FS did not only happen in the courts and the Supreme Court.  Instead the debate is shaped by a broad group of politicians, writers and citizens including members of Congress.

1. Relationship between views on the abolitionist movement and views on FS

a. North – General dislike for abolitionists who were seen as political extremists.  Northerners supported FS even though they did not agree with abolitionist movement because they did not want to undermine FS protections for other types of speech.

b. South – no support for abolitionist speech.  FS by abolitionists in the south threatened the south in a way that did not effect the north (slavery was at risk) therefore the southerners wanted to suppress the literature at any cost.

2. Three Main Controversies During this time Period

a. Post Office Delivering Abolitionist literature

1) Abolitionist decided to sent out antislavery literature to slave holders.  Local postmasters worried about whether to deliver the material or not.  Initially the postmaster felt he had not authority to stem delivery, but he felt it a “higher form of patriotism” to violate law and refuse delivery because of its tendency to lead to incendiary riots.  

2) Post Master General Views

a) States must decide whether the material can be delivered or not

b) State decisions would not violate federal constitution

3) Abolitionist brought no legal challenge.  Why?

a) courts not protective of FS at that time; they were not receptive to abolitionist argument

b) abolitionists had no respect for the courts or the Constitution because they allowed slavery.  Abolitionists believed in a higher law, and to bring case in American courts would give credence to a system they did not believe in.

4) President Jackson – proposed bill to Congress that would have prevented mailing of incendiary materials that were intended to instigate slave insurrections

5) Abolitionists criticized President Jackson’s proposal.

a) proposed bill violates civil rights therefore the act is unconstitutional

b) literature sent to slaveholders not the slaves; therefore, it is unlikely to cause a slave rebellion

c) Who determines what material can be incendiary.  There was not proof that the pamphlets were incendiary; the literature did not urge servile war; the literature just quoted passages from the declaration of independence and the bible.  FS cannot exist if the Constitution itself is incendiary. 

6) Senators who opposed distribution of abolitionist materials still opposed Jackson’s proposed federal law.  Why?

a) Senators wanted to leave the regulation to the states because they did not want the federal government to have the power to require and prohibit circulation.  In the future, Congress could change its opinion on slavery and allow distribution of abolitionist materials which would end slavery in the south.  Therefore, the Southern Senators did not want to concede power to the federal government.

b) The senators still believed in federal involvement and proposed bill that would require federal postal authorities to honor the regulations placed on mail distribution by the states.  If the federal officials violated state law, they were subject to penalties.

c) Senator Calhoun used arguments raised in the debate against the Sedition Act to oppose Jackson’s proposal and to defend his position on the prohibition of circulation of antislavery speech that sates should regulate the mail.  Southern/ Federalism Position
(1) Sedition Act of 1798 was clearly unconstitutional.  The federal government has no power over speech according to the 1st amendment which states that “congress shall pass no law…”  Therefore, the federal government cannot control circulation because circulation is essentially publication.  This 1st amendment prohibition on regulating speech does not apply to the states  

Senator King:  Freedom of speech is whatever the states allowed;  states did not provide protections of FS under 1st amendment (Senator King)

d) Minority Report (Hall) disagreed with Southern Senators.  

(1) Congress could not constitutionally enforce state laws restricting the press.  Calhoun’s proposal does not keep the federal government out because it requires the federal government to enforce state laws.  Therefore, federal involvement in restrictions on state FS violates the first amendment

Senator Davis: but if Congress adopts a law of the state then Congress is in effect making that law by adoption.  This adoption of state law would amount to federal regulation of FS, which is unconstitutional.  

(2) Concerned that if states could define what speech is and the federal government had to adjust to those state definitions; then Congress may have to deal with states that want to restrict heretical speech, anti-Catholic speech or other unpopular opinions.  Calhoun’s bill would allow a state to prohibit any speech that it found objectionable and require the federal government to enforce prohibitions

(3) States should not be able to restrict FS because the 1st amendment would offer no protections to speech if states could prohibit speech in ways that interfere with popular sovereignty.  

Cinnatus (argument not made in Congress): 1st amendment may have only applied to Congress but each state constitution could provide protections for speech.

(4) Calhoun’s Bill failed 

b. Southern States attempted to get Northern states to pass anti-abolition laws, but Northern states refused to pass those laws because they were afraid that the prohibitions would later be extended to other types of speech.

c. How Congress should treat petitions to Congress urging abolition of slavery in the District of Columbia

1) Two Viewpoints (north and south)

a) Southerners in Congress said Congress should not receive the petitions (Calhoun)

b) Northerners said that if congress did not receive the petitions then the non-receipt would violate the first amendment right to petition.  There is an obligation that Congress has to read the petitions.  (Adams)

2) Gag Rule – automatic tabling of antislavery petitions 

a) House voted 117-68 that all petitions related to slavery shall be laid upon the table with no debate.  

b) In 1844, Congress voted to rescind the gag rule because they were concerned that the gag rule violated FS protection of the 1st amendment 

c) Miller Arguing About Slavery (1995) looks at the Congressional debates over the gag rule.  His insight was that the continuing debate increasingly turned Northerners against the south.  The controversy convinced the Both that the issue would spill over into northern affairs and impact the speech of white northern males.  This spill over effect on other liberties led Congress to overrule the gag rule. 

MAIN POINTS:

· There were FS cases before Schenck
· There was FS scholarship before Chafee

· There were organizations (National Defense Association and FS League) before the ACLU

Those who defended FS after WWI (ACLU) obscured and transformed earlier FS traditions.  Ex: Chafee and Holmes pretended and repressed prior progressive opinions about FS

Why would advocates of FS repress its history?  

1.  Precedent was not on their side.  They would have to overrule too many cases .  They were more likely to develop a protective tradition of FS if they did not have to acknowledge a long judicial tradition.  Rabban accuses Chafee and judges of consciously misrepresenting the past which is unprofessional

2.  Also narrowed FS views held by libertarian radicals.  Narrowed FS from broad individual right with respect to every subject to just focusing on political speech

V. The Nineteenth-Century Tradition of Libertarian Radicalism

· Broad conception of FS as an aspect of their underlying belief in the primary value of individual autonomy against the power of church and state (Individualist anarchism, Freethought, Radical abolitionism, struggles for labor reform, women’s rights, free love) – Overlapping commitments of Libertarian 

· Individual autonomy justified freedom to express personal opinions on any subject – Radicals related to the basic right of individual autonomy.  

A. Josiah Warren and Individualist anarchism

1. Warren was anarchist and proposed society “to preserve the sovereignty of every individual inviolate”
2. Influenced writings of John Stuart Mill (On Liberty a famous defense of FS)– “the only purpose for which a power can be rightly exercise over others is to prevent harm; the individual is sovereign over his own mind and body.”
B. Censorship and convictions under the Comstock Act moved libertarian radicals from theoretical support of FS to active engagement in its defense. 
1. Comstock Act 

a. 1873/6 Comstock Act prohibited the interstate mailing of “obscene” material.  Act had expansive judicial interpretation and provided post office officials with virtually unreviewable discretion to censor publications as “obscene”

1) Obscenity – in recognizing female’s right to control her body, opposed legal regulation of marriage and provided sexually explicit information about contraception and blasphemy

b. Comstock Act supported by social purists like Anthony Comstock who felt that expressions of libertarian radical views about religion and sex were examples of blasphemy and obscenity that should be suppressed in the public interest – used as a legal weapon against libertarian radicals 

c. As postmaster, Comstock focused most of his energy on sexually related material that he considered immoral. 

1) Comstock generally limited his attacks on books of recognized literary value to editions broadly advertised for their sexual content.  Legitimate editions of literary works were exempt from his conception of obscenity.

2) Allegedly scientific (non-fiction) treatments of sex were more offensive to decency and more revolting to good morals than explicit pornographers.

2. Libertarian Radicals respond to Comstock Act 

a. Organized, spoke and wrote against Comstock and after unsuccessful efforts to repeal the Comstock Act, they assisted defendants arrested on obscenity charges.

b. Provided personal and intellectual links between the abolitionists before the civil war and the FS league formed in 1902.

3. Cupid’s Yokes Controversy - Cupid’s Yokes was pamphlet written by Erza Heywood in 1876 about free love – prosecutions for distribution led to legal precedent under Comstock Act. 

a. Heywood – Libertarian Radical

1) Involved in reform activities of negro emancipation, peace, woman’s enfranchisement, temperance, labor and love reform – saw labor and sexual reforms as related concerns

2) Published Cupid’s Yokes pamphlet that proclaimed the natural right and necessity of sexual self-government (the right of individuals to determine when where and how their sexual organs are to be used)– directly attacked Comstock Act as the “National Gag Law” and its author Comstock as a “religious monmaniac”

3) Essentially a polemical attack on marriage (“legalized slavery of women) – contained few references to sexual activity and no passages that could conceivably be obscene or titillating.   No explicit references to sex.

a) women seen as property

b) wife becomes prostitute for life

4) Free love would liberate women from their husbands, just as using labor as the measure of economic value would liberate workers from capitalists

5) The right of private judgment should also be extended to domestic life; bonds of affection (which are Cupid’s Yokes) would eventually replace the “dictation of statutes” regulating marriage. Sexual Self Government

6) Free love opposed rather than advocated “unrestrained licentiousness.” Free love was not promiscuity.  In sexual matters as well as political beliefs there is individual autonomy 

b. Multiple Prosecutions of Cupid’s Yokes – obscene and loathsome book – both defendants Heywood and Bennett raised 1st amendment defenses 

1) Prosecuted Heywood; 

a) Judge instructed jury that a “work is obscene if any part of it has an immoral tendency” – jury found Heywood guilty of mailing an obscene publication in violation of Comstock Act. 

b) Conviction appealed – court relied on earlier similar Supreme Court case 

(1) Ex parte Jackson Dicta - Post Office does not violate freedom of the press when it excludes from the mails “matter deemed injurious to the public morals” - obscenity as well as lotteries were injurious to public morals and therefore were not protected from the first amendment.
2) D.M Bennett leader of freethinkers fights back but is convicted under Comstock Act for distributing Heywood’s pamphlet 

a) Convinced that Comstock had incorporated blasphemy within his definition of obscenity and would continue to use the Comstock act as a pretext for suppressing radical freethinkers who opposed religion.

b) Bennett did not agree with Heywood’s views; Bennett did not think pamphlet obscene because Cupid’s Yokes was written “not to excite passion, but not elicit thought”

c) Bennett challenged Comstock saying that he failed to identify the allegedly obscene passages; he urged the judge to tell the jury that “when the words and sentences claimed to be obscene are used in a social polemic, “the author’s motives should be determinative.” Bennett claimed that words should not constitute an offense under the Comstock Act as long as they were “used by the author in good faith , to properly and reasonably set forth his mistaken and wick doctrines and sentiments, and not wantonly and unnecessarily, to offend decency or to excite lust or disgust.

d) Trial Judge rejected Bennett’s charge:  Freelovers and freethinkers have a right to their views and may express and publish them as long as they are not obscene.  Ideas can be obscene even if conveyed by words which in themselves are not of an obscene character.  The test of obscenity is the effect on the reader.

e) Court of Appeals: adopted English test of obscenity from the Queen v. Hicklin, whether the tendency of the matter charged as obscenity is to deprave and corrupt those whose minds are open to such immoral influences and into whose hands publication of this sort may fall.  BT DEFINITION BECAME PREVAILING DEFINTION OF OBSCENITY IN SUBSEQUENT CASES UNDER COMSTOCK ACT.  The Blackstone law of libel also applies to obscenity

3) Prosecutions of Bennett and Heywood prompt petitions of Congress

a) National Liberal League (leading organization of freethinkers) urged Congress to repeal or modify the Comstock Act so that it could not be used to abridge the freedom of the press or conscience

b) National Defense Association 

1) founded 1878 – leaders were elder and younger Footes who attempted to appeal the Comstock Act 

2) Strenuously opposed the Comstock Act and aided defendants prosecuted under it; objectives were to “investigate all questionable cases of prosecution under Comstock laws, state and national, and to extend sympathy, moral support and material aid to those who may be unjustly assailed by the enemies of FS and free press.

3) Lucifer: the Light Bearer was the leading radical journal of sex reform

(a) Anarchist—Freethought Journal – liberal 

(b) Founded by Moses Harman in 1880

(c) Emphasized the connection between industrial and sexual emancipation of the race
(d) Recognized the continuing “sovereign” right of both partners in marriage to “repulse” the other’s advances

(e) “Words are to deeds, and it is not the province of civil law to take preventive measures against remote or possible consequences of words, no matter how violent or incendiary.”

4) Drs Foote became leading backers of journal and FS League

(a) Elder Foote prosecuted under Comstock Act for his treatise Medical Common Sense (1858) that dealt extensively with social and physiological aspects of sex and laid groundwork for birth control movement of the 20th century.  Included instructions and advertisements for birth control

(b) Foote’s Main Defense:  any decent minded person would not object to prosecution for real obscenity.  My work is medial advice from Dr to patient which should not be within the definition of obscenity.  

(c) In the future, Foote deleted pages on contraception in book 

(d) Sales from Medical Common Sense helped fund campaign to petition President Hayes for a pardon for Heywood.  Hayes refused to pardon Bennett however.

C. FS League 

1. Organized in 1902 with larger and more ambitious agenda than National Defense Association in response to the 

2. committed itself to defending FS for all citizens, whatever their views

a. believed that increased government repression of speech had created a broader group of Americans concerned about its protection

1) flurry of legislation and prosecutions against anarchist speech following an anarchist’s assassination of President McKinley in 1901

2) imperialistic suppression of dissenting speech in American colonies won during Spanish American war of 1898 opened the eyes of an intense number of people, who were blind to the dangers of Comstockism. 

b. Involved more mainstream figures but also radicals – although leading members of the FS League generally shared libertarian radical views, some of them had broader connections outside the small group of middle-class freethinkers, anarchists, and sex radicals who previously suffered from and opposed the Comstock Act. 

1) Lincoln Stephens – muckraking journalist

2) Gilbert Roe – important senator

3) Margaret Sanger – birth control advocate

4) Emma Goldman - anarchist

c. Involved in virtually every major FS controversy during the first two decades of the twentieth century. – Even FS that it did not agree with 

1) Most work involved libertarian radicals

a) restrictions on socialist groups

b) repression of sex speech/ birth control

c) repression of Emma Goldman and radicalism

2) Publicized FS disputes, printed and distributed pamphlets, organized protests meetings and demonstrations, corresponded and met with public officials, testified before government commissions, and lectured at scholarly and professional meetings. 

3) Few cases involving conservatives or reactionaries arose to test the League’s general willingness to protect views its leaders opposed

4) It helped all types of people’ religious speakers as well as freethinkers, reformist as well as radical unions, and various nonpolitical speakers, including an attorney disbarred for criticizing a judge.

5) Tried repeatedly but unsuccessfully to convince the emerging ACLU that the defense of FS should extend beyond the protection of dissenting political speech

d. Theodore Schroeder – key figure in the FS League 

1) in his early years he was anti-Mormon;  all religion fosters prostitution, incest and other psychosexual problems

2) personality trait: abandoned causes once it ceased being unpopular 

3) Harman influenced Schroeder’s interest in freedom of expression – only those deserve liberty who are willing to defend the liberty of others

4) Schroeder was an important FS scholar; his writings influenced contemporary writers 

5) Corresponded with Dr. Foote who was a key link between early radical libertarians and the FS League 

3. Failure of the FS League – it never fulfilled the high expectations of its founders 

a. anticipated support for FS across the political spectrum never materialized

b. Progressives who ultimately founded the ACLU in 1920 remained essentially oblivious to many of the FS issues that produced the League’s work before WWI

c. Why did it fail?  Before WWI, Americans generally needed to experience the repression of views they shared before formulating a theory of FS that extended to the ideas they opposed.  (psychological – hard to generalize protection of FS unless your speech is impaired) 

1) Advocates of FS did not prompt many Americans to worry about First Amendment guarantees

2) Even radicals often did not support the FS rights of each other

4. Achievements of the FS League – Moderately effective organization

a. first organization in American history to demonstrate a principled commitment to free expression for all viewpoints on all subjects

b. overcame the parochial inability of various single-issue or feuding radical groups to recognize that government repression of speech was a common problem shared by them all

c. League defended the speech of any individual or group whose expressive rights were threatened or abridged, including radicals who failed to help each other – More effective than the NDA

d. Provided crucial link to emerging ACLU, which relied on the knowledge, advice and expertise of League members

D. ACLU

1. Narrower conception of the constitutionally protected speech; More effective in advocating a narrow position

a. Initially limited its defense of FS to the democratic value of political expression; 

1) Political expression = dissent regarding government policy

b. More visible defense of political FS obscured the broader prewar conception of FS as supported by the FS League as well as the League’s distinctive and deeply rooted ideology of libertarian radicalism.

2. Roger Baldwin – key figure

a. post war civil libertarian interested in FS

b. early FS work involved the defense of the IWW

E. IWW FS Fights

1. IWW was radical union 

a. held FS fights in downtown street corners

b. provoked community and legal debate over FS 
1) can a municipality regulate public speaking

2) what is the limit on provocation 
c. Example of the Range of views people have about FS

1) sympathy for the IWW – wanted to protect speech regardless of whether they agreed with IWW or not 

d. Range of popular opinion on FS was broader than judicial opinion on FS

e. Police Commissioners helped IWW FS fights take place. 
VI. The Courts and FS Before WWI

Chafee et al. asserted that there was an assumed absence of earlier judicial encounters with FS

Most casebooks do not include pre WWI cases on FS

Rabban disagrees

1.  Federal judiciary was involved in the litigation of FS issues

2. State courts addressed litigation over the constitutional meaning of FS
FEDERAL

Suggested or possible factors limiting federal jurisdiction over FS:
1. Sedition Act of 1798 was the only federal legislation before the Espionage Act of 1917 that posed significant threats to FS.  No federal laws restricting FS.  No occasion for courts to consider FS issues. 

RABBAN:  Sedition Act not the only federal legislation that raised FS issues before 1917

· Comstock Act passed in 1873 prohibited the interstate mailing of obscene material

· Alien Immigration Act of 1903 provided for the exclusion of aliens who advocated anarchist doctrines

· Civil Service Reform Act of 1870 was federal statute in Ex parte Curtis 

2. Scholars only looked at the Supreme Court not at state courts.  Plus important Supreme court decision held that federal courts did not have jurisdiction over common-law crimes, thereby reducing their exposure to FS issues

RABBAN:  Supreme Court did make decisions that affected speech

· Postal legislation was litigated 

· 1876 statue that prohibited federal employees from financial involvement in political campaigns.

· Requests for injunctions against labor leaders for expression alleged to violate federal law (ex:  case brought by Samuel Gompers, president of American Federation of Labor)

3. Ratification of the 14th amendment following the Civil War introduced federal jurisdiction over various forms of state action, but the Supreme Court did not incorporate first amendment freedoms into the rights protected by the 14th amendment until 1925.  State deprivations of FS could not be litigated in federal courts. 

RABBAN:  Supreme Court occasionally addressed FS issues arising under state law without resolving debate over the relationship between 1st and 14th amendments.

· Patterson v. Colorado (1907 – Holmes) limited the 1st amendment to Blackstone’s prohibition against prior restraints. Holmes reached conclusion without resolving Colorado’s claim that the Supreme Court lacked jurisdiction over the case because the Colorado Supreme Court had relied only on state common law in upholding an editor’s conviction for contempt.

STATE

A significant number of cases in state courts addressed FS

· Addressed whether various crimes and torts at common law violated the first amendment or state constitutional protection for FS

· More state than federal statutes presented FS issues

· Major topics of litigation included libel, contempt, obscenity, speech in labor disputes, political campaigning, public speaking, and the relationship between speech and crime.

CHAFEE right that free prewar cases analyzed FS issues in any depth, but Chafee falsely asserted that Espionage Act decisions had revived the BT test that had expired with the Sedition Act of 1798. 

RABBAN:  BT test was the predominant judicial approach in scores of prewar cases affecting FS – Chafee has misrepresented the history of judicial interpretation

PREWAR REALITIES (show that independent judiciary was not best protection for individual rights in a democracy)

· Majority of decisions in all jurisdictions rejected FS claims, often by ignoring their existence

· Supreme court was the most unsympathetic to freedom of expression – rarely produced even a dissenting opinion in 1st amendment case

· Most decisions by lower federal courts and state courts were also restrictive

· Widespread judicial hostility to FS claims transcended any individual issue or litigant. 
However, it was not completely restrictive 

· A few Supreme Court opinions contained fragmentary analysis and hints of a more tolerant attitude toward freedom of expression

· Minority of state and lower federal courts upheld FS claims 

· Several courts examined the constitutional meaning of speech with care and sophistication

· A number of state courts vigorously rejected Blackstone and the English common law as guides to American constitutional provisions for speech

A. BT TEST – Fundamental Judicial Approach to FS Issues

1. Derived from Blackstone’s Commentaries on the English common law in the 18th century

a. speech has a “BT”; therefore violates law and not protected (rejected 14th and 1st amendment claims) 

2. Many Supreme Court Decisions followed Blackstone’s conclusion that the legal right of FS precludes prior restraints, but permits punishment of publications for their tendency to harm the public welfare

a. Judges deferred to “police power” of legislators and administrators to determine the tendency of speech

b. Judges found that speech even if not directly prohibited had a tendency to product an action proscribed by statute and therefore could be penalized as a violation of more general law.

c. Patterson v. Colorado – Supreme Court Decision 1907 – Typical example of BT approach 

1) Facts: Newspaper publisher and Democratic Senator Patterson was convicted for criminal contempt of court for publishing cartoons and articles ridiculing the Colorado Supreme Court while case was pending because the publications could influence the decision of the jury.  The attack was related to Democratic politics because he implied that the Republican majority on the Colorado supreme court was governed by corporate interest in redistricting decisions

2) Holmes Majority: Employed BT Theory - publications criticizing judicial/government behavior in pending cases tend to obstruct the administration of justice whether or not the allegations are true;  local law should decide when a case is still pending not the Constitution provided that as long as not arbitrary punishment   Relied on tendency of act to reject 1st amendment claims.

a) Publications of criticism of the court tend to obstruct administration of justice by influencing the jury or the court

b) Patterson response: No statute of limitations on when losing party could not longer appeal.  Then case always pending.  Criticism never allowed.  

c) Holmes:  when case remained pending was a “matter of local law”  - evidence of presence of federalism

3) 1st amendment Issues 

a) Patterson argued that 1st amendment applied to the states through the 14th amendment 

b) Holmes:  do not have to worry about whether 1st amendment applies through the 14th amendment;  assumes that even if the 1st amendment applied that the Defendant would still lose – Holmes followed Blackstone’s definition of FS as 1st amendment definition of FS (p. 11) [Many court cases followed this approach of addressing the 1st amendment arguendo applied through 14th amendment]

4) Truth as a Defense

a) Patterson argued that his accusations were true and he could prove them.  To be held in contempt for making true statements violates his FS

b) Holmes stated that the preliminary freedom extends to false as well as to true; subsequent punishment may not extend to truth as well as false.  Truth is not a defense (Blackstone)  Holmes focuses on the BT of speech to allow punishment and reject FS claims

5) Holmes rejected Patterson’s arguments

a) 1st amendment prevents all previous restraints on publications but allows the subsequent punishment of such as may be deemed contrary to public welfare; preliminary freedom and subsequent punishment extends to false and true statements (cited Blackstone)

b) publications criticizing judicial/government behavior in pending cases tend to obstruct the administration of justice whether or not the allegations are true;  local law should decide when a case is still pending not the Constitution provided that as long as not arbitrary punishment   Relied on tendency of act to reject 1st amendment claims.  

5) Harlan’s Dissent – only dissent in Supreme Court Case dealing with 1st amendment before WWI

a) Answers question majority leaves undecided.  Believes that the 14th amendment incorporates the 1st amendment in two primary clauses of 14th amendment:  due process and privileges and immunities (both apply to FS)

(1) FS and free press are attributes of natural citizenship which are privileges and immunities of the United States.

(2) FS and free press is a liberty protected by the due process clause of the 14th amendment

b) Harlan fundamentally disagrees with Holmes that the 1st amendment incorporated Blackstone’s definition of FS 

(1) Harlan believes that the public welfare cannot overcome constitutional privileges (p. 13)

(2) Holmes’ view would allow legislature to impair or abridge the rights of a free press and of FS whenever it thinks that the public welfare requires that to be done;

d. Turner Case

1) Court relied on the tendency of anarchist speech in upholding conviction and deportation John Turner, English anarchist, under Alien Immigration Act of 1903 (interpreting federal statute)

a) Alien Immigration Act of 1903 was passed soon after President McKinley assassinated by an anarchist 

b) Act excluded anarchists or person who believe in or advocate the overthrow by force or violence of the government of the United States or of all government or all forms of law or the assassination of public officials. 

2) Turner argument was that his first amendment right to FS was violated when he was arrested for the contents of his lectures in the United States

a) no evidence that turner himself used violence 

b) fundamental basis of free opinion demand that convictions shall be freely spoken to the ends that the truth shall be known.  Upon this freedom all progress depends. 

3) Government called 1st amendment claims of Turner incomprehensible 

a) general hostility toward FS, especially for aliens 

b) the statue protected the country from aliens seeking to overthrow the government 

4) Court rejected arguments made for Turner

a) any aliens who claims to be an anarchist is subject to deportation

b) Turner’s speeches were likely to incite violence
c) There could be no constitutional objection to the act even if anarchists had no evil intent;  Why?  Because Congress could conclude that the tendency of the general exploitation of such views is so dangerous to the public weal that aliens who hold and advocate them would be undesirable additions to our population
d) Freedom of the press not involved in Turner

5) Brewer’s concurrence 

a) not reasonable deduction that just because Turner was anarchist that he wanted to overthrow government with violence

b) okay to express dissent with government but if advocate violence to overthrow government that should be punished

e. Same rationale used in other cases without using the word “tendency”

1) Ex parte Jackson – Supreme Court 1877
a) FS argument made by lawyer Louis Post:  if congress can exclude lotteries from the mail by virtue of their asserted injurious tendency it could also cut off all means of epistolary communication upon any subject which is objectionable to a majority of its members

b) Court rejected Post argument and upheld the constitutionality of Comstock Act; Held: lotteries and obscenities are supposed to have a demoralizing influence of publication on people  (demoralizing influence == BT).  Congress may not interfere with freedom of the press.  Liberty of publication has no value without liberty of circulation; But Congress can prevent material that is detrimental to public morals from being distributed through the mail.  Other ways to circulate than the mail

2) Fox Case – not litigated as first amendment case

a) Fox was editor who challenged Washington state statute that made it a gross misdemeanor to publish, edit or circulate written matter “in any form, advocating, encouraging or inciting, or having a tendency to encourage or incite the commission of any crime, breach of the peach or act of violence, or which shall tend to encourage or advocate disrespect for law or for any court or courts of justice. 

b) Fox convicted for editing article entitled “the Nude and the Prudes” which predicted and encouraged a boycott against those who interfered with nude bathing

c) Defended by Schroeder /Roe –no real reference to 1st amendment/ 

(1) Patterson v. Colorado did not decide whether 14th amendment applied the 1st amendment to state action 

(2) No real mention of 1st amendment did not lead court to reconsider the issue avoided in Patterson
(3) Instead defense used 14th amendment arguments 

d) Govt:  advocating nude sunbathing through publication had tendency to disrupt the peace and violates the law because it would indirectly encourage public exposure

e) Holmes 

(1) Allowed punishment of speech for its BT and upheld Fox’s conviction. (agreed with Govt. arg)

(2) Unlike his opinion in Patterson, Holmes did not address 1st amendment issues

3. State Cases on Other FS Issues Lower Federal and State Court FS cases often relied on BT of speech for doctrinal support 

a. LIBEL LAW cases relied on this theory even though they allowed truth as a defense

1) Used BT to uphold libel cases 

2) Washington Supreme Court – upheld libel conviction for one who ridiculed George Washington postmortem;  -  all publications tending to defame the memory of deceased person might have the tendency to excite some person to breaches of the peace 

b. Like Holmes in Patterson, lower court judges applied BT standard to CONTEMPTS OF COURT and upheld convictions for articles “tending to embarrass or influence the court in its final conclusion.” 

c. OBSCENITY CASES followed BT test announced in English case The Queen v. Hicklin.  

1) TEST:  whether tendency is to deprave and corrupt public morals.

2) Supreme Court of Connecticut – “impossible to say…..” p.142

d. State courts extended the BT test from obscenity to other publications that harmed the public morals 

1) Johann Most (anarchist editor) was punished under a statute that prohibited assembling with others to attempt or threaten any act tending toward a breach of the peace

a) incendiary speeches are not less dangerous because they are accompanied by a suggestion that it is not yet time for action – no one can foresee the consequences that might result from such language 

b) Most also published for an anarchist article that would “naturally lead” to assassination and whose “punishment and repression was essential to the welfare of society and the safety of the state”

2) Emma Goldman (anarchist) was unable to get an injunction against those who wanted to prevent her from speaking in lecture halls 

a) government’s right of self-preservation overrides such abuse of the right of FS

b) example of how court would invoke importance of FS and then deny its exercise in a particular case.

e. PUNISH RADICALS State Courts used BT rationale to attribute responsibility to radicals for the potential lawlessness of hostile audiences however moderate or peaceful the expression

1) Conviction of Upton Sinclair for leading a peaceful demonstration 

a) Court: however peaceful and courteous the behavior is, demonstration is unlawful as tending to a breach of the peace 

2) Conviction of socialists for public display of red flag 

a) Court:  Socialists knew that the display would excite fears and apprehension and provoke violence and disorder as a natural and inevitable consequence

f. NOT ALL USED BT TEST

1) Harlan dissent in Paterson v. Colorado 

2) used BT but did not convict – not enough evidence

3) New Jersey Courts refused to convict IWW leaders – speakers cannot be held responsible for the reaction of the audience 

4)  protected FS where most courts would have used BT to reach opposite result 

5) Judge Learned Hand – 1913 decision of United States v. Kennerley

a) Anything that is honestly relevant to the adequate exploration of innocent ideas should not be judged obscene, no matter what language the expression takes

b) Community standard of obscenity would be improvement over Hicklin BT standard

c) BT test forced society to accept for its own limitation those which may perhaps be necessary to the weakest of its members.   BT toward children would outlaw any kind of speech

d) Did not mention 1st amendment, but in later opinion (Masses Publishing Co. v. Patten)  he criticized the BT test and favored significantly more protection for FS 

B. TOPICAL ANALYSIS OF FS ISSUES

1. First Amendment and state action

a. Incorporation Issue – whether the 1st amendment applies through the 14th amendment to the states

1) FS liberty or privilege and immunity that the state cannot abridge

2) Gitlow v. New York (1925)– Supreme Court’s first application of the 1st amendment to the states - included FS as one of the liberties protected against state action by the 14th amendment 

a) Used “liberty” provision in the due process clause not the privileges and immunities clause to justify incorporation.  

b) Most scholars now think that the privileges and immunity provision is more accurate than liberty provision.  After the decline of economic liberties in the 1940’s and substantive due process, the 1st amendment has unique protection 

b. Lower Federal Courts - United States v. Hall (1871) – 

1) Political meeting of black republications disrupted by white protestors 

2) Incorporation – 1st amendment applies to mob action whether or not supported by state via the 14th amendment privileges and immunities. 

a) 14th amendment extended 1st amendment prohibitions against the states by providing that “no state shall abridge the privileges or immunities of citizens of the United States”

b) 14th amendment empowered Congress to legislate if states failed to safeguard these rights from abridgement even by private parties – Congress can regulate private abridgment of speech

c. Supreme Court reached different result in Cruikshank v. United States  (1874)

1) 14th amendment prevented an encroachment by the states upon the fundamental rights which belong to every citizen as a member of society  - Rejected HALL

2) YET 14th amendment added “nothing to the rights of one citizen against another.”  Congress never specified whether the 1st amendment contains “fundamental rights” protected by the 14th amendment against state encroachment

3) Decision suggested the possibility that the 14th amendment protected the 1st amendment freedoms against state action – 1st amendment cannot apply via the 14th to private abridgment of speech 

4) Left open question of whether the 1st amendment could apply to the states via the 14th amendment to overturn state law/action that abridged speech.  

a) Citizens have constitutional right, perhaps even protected from state abridgment, to assemble to petition Congress about matters connected with the powers or duties of the national government

b) however, freedom to participate in a meeting for any lawful purpose whatever did not qualify for the same protection

d. Supreme Court decisions in Patterson and Fox

1) Supreme Court addressed FS issues without addressing whether the 1st amendment applied to the states (incorporation) – not until Gitlow did the Supreme Court say that the 14th amendment incorporated the 1st 

2) Ex:  Patterson – Court through Holmes is not resolving the incorporation issue but is addressing the 1st amendment in order to resolve state issue in the case.  Any first amendment claims submitted were rejected. 

2. Postal regulation – Supreme Court rejected 1st amendment challenges to exclusion of materials form the mails

a. Ex parte Jackson – Lawyer Post included argument from abolitionist speech exclusion of prior FS debates

b. Supreme Court overruled decisions to confiscate the mail (not on 1st amendment grounds); placed some limits on federal censorship of ideas but made no reference to the 1st amendment

1) Court Limits Definition of Obscenity

a) Swearington v. US -  newspaper article attacking populists not obscene

b)  Court:  the article is course and vulgar (may be libelous) but is not “obscene” – obscene relates to “sexual impurity”

2) Court Limits Definition of Fraud 

a) American School of Magnetic Healing v. McAnnulty – postmaster acted unlawfully by refusing to deliver Christian Scientist mail because the senders were fraudulent in general 

b) Court:  No exact standard of absolute truth; statute not directed act mere matters of opinion upon subjects which are no capable of proof as to their falsity.  NOT FRAUD – different views on religious matters make it unlawful for you to call it fraud because you cannot prove that they are false.

3) Cupid’s Yokes Analyzed under these later cases

a) Theory of Heywood was only an opinion because you cannot really prove that his ideas are false (magnetic healing)

b) BUT Cupid’s Yokes would be obscene because it dealt with sexual impurities (swearington) 

3. Regulation of political campaigns

a. Supreme Court Cases 
1) Ex parte Curtis (1882) – court upheld constitutionality of Federal statute (Civil Service Reform Act –1870) that forbid employees of the United states to solicit or receive from each other money (or property) for political purposes 
a) Statute was attacked on first amendment grounds 

b) Petitioner:  FS/ press abridged if every citizen cannot at will contribute to the cause/political purpose

c) Court:  legitimate means to promote efficient integrity and discipline among public servants (upheld law without addressing 1st amendment claims) 
b. State Court Cases 
1)  several statues overturned statutes limiting political contributions;  
2) McAuliffe v. Mayor of New Bedford (1892) – court upheld dismissal of federal police officer who violated act because he solicited money for political purpose 

a) Holmes:  petitioner may have right to talk politics but he had no constitutional right as a citizen to be a policeman.  Legitimate for state to regulate speech of policemen since there is no privilege to be a government employee (privilege - right distinction doctrine) 

4. Libel and contempt

a. Libel – state constitutions explicitly differentiated between the right of FS and the abuse of FS

1) Tucker 

a) criticism of public official is protected speech

b) licentious attacks on character is unprotected speech 

2) Maryland Case

a) Majority found speech libelous

b) Minority found speech only an attack on the office

b. Contempt – 

1) Judge’s views on contempt might vary

2) Ex:  Patterson v. Colorado
c. Many courts allowed truth as a defense but put the burden of proof on the defendant

1) why?  Judge Taft:  danger that honorable and worthy men can be driven from public service from attacks on character outweighs the value of finding corruption that is true in fact but hard to prove

2) Problem:  truth is hard to prove

d. Courts differentiated US law from English Common Law (Tucker/Madison) – judges advocated in their opinions that American law should not be the same as Blackstone

1) US Approach: 

a) defendant must prove truth of statement;

b) presumption that defamatory language, written/spoken is false and will support directed verdict for damages

2) But others argued for more protections for speech about public concerns

a) Thomas Cooley wrote leading treatise on Constitutional Limitations
(1) Dissent in Atkinson v. Detroit Free Press Co (1881) – newspaper libel case

(2) Distinguished Matters of Public and Private Concern;  For libel, you need more protection in discussing public affairs

(3) PROPOSED PRIVILEGE

(a) qualified privilege should protect publications about matters of public concern motivated by desire to see social reform

(b) privilege only overcome if Plaintiff can prove malice

(c) Standard:  if one publishes as true what he knows or should have known through investigation to be false

(4) Limitations on privilege:  

(a) not all publications entitled to privilege – must weigh benefit to public discussion against injury to individual

(b) did not extend to merely PRIVATE gossip or scandal; with private concerns it is easier to prove libel

e. Coleman v. MacLennon – Kansas Libel Case (1908)

1) extended qualified privilege to defamatory falsehood made in good faith

2) heavily relied on by the US Supreme Court in 1964 Sullivan case 

a) Sullivan incorporated Coleman into 1st amendment law

b) Referred to Sedition Act of 1798 as being unconstitutional or inconsistent with democracy 

3) court disagreed with Holmes’s criticism of policy – distinction between comment and statement of fact is not always clear; therefore, should not apply in libel law

4) Court disagreed with Taft approach – people still ran for office even though more speech protections for libel

f. Supreme Court indicated in two cases that libel law had not changed with the adoption of the Constitution 
1) Robertson  v. Baldwin – Bill of rights did not set forth novel principles of government
2) US v. Press Publishing co. 

a) Supreme Court indicated up to states to determine what libel was
b) Seditious libel survived constitutional protection of speech
5. Regulation of public speaking

a. Supreme Court Case Davis v. Massachusetts
1) Davis:  Boston city ordinance that prohibited ministers public addresses on public grounds without permit from mayor violates FS

2) Govt:  1st amendment protects freedom as to substance rather than as to place

3) Supreme Court (quoting Holmes):  for legislature absolutely or conditionally forbid public speaking is no more infringement of rights than for the owner forbid speaking in private.  Mayor’s power to exclude included power to issue permit.  Government owns the property – up to owner to decide what is said on its property

b. Some Courts upheld right to speak on public property:  easier for Salvation Army to get permits than political activists (socialists or IWW)

6. Labor Injunctions

a. Judges issued injunctions against labor unions 

1) prohibited “opprobrious epithets,” annoying, abusive language, use of words such as scab, traitor, and unfair

2) Gompers v. Buck’s Range & Stove Co.
a) Facts:  Gompers was the president of the American Federation of Laborers (AFL) who were trying to induce the boycott against companies by placing their name on a list.

b) Gompers arg: court has no authority to impose a prior restraint on FS by using an injunction.

c) Court:  the general provisions of the injunction did not restrain publication

(1) barely discussed the 1st amendment and rejected 1st amendment claims

(2) Distinguished between “normal speech” and “verbal acts.”  A verbal act was a force exceeding mere words (a form of conduct).  

(3) The court said the labor union’s listing of companies on boycott list was verbal act and a conspiracy which violated free trade.  The court said this was an antitrust violation not FS.

b. Judges issued injunctions against picketing

1) no such thing as a peaceful picket line 

c. Some courts did not use injunctions and said picketing lawful

d.  Majority Approach 

1) Blacklisting statutes prohibited as inconsistent with FS because they required the employer who discharges a worker to give a reason.  Protected the employer’s FS because they should not have to give a reason.  

2) Idea that FS includes the right not to speak.  Do not have to give a reason.

e. Holmes did allow picketing (thought legitimate and lawful).  He distinguished between picketing and the violent threats of bodily harm made by the picketers.  The latter was prohibited. 

7. Ignoring FS Issues 

a. Supreme Court ignored FS arguments that were made in cases before them

1) Davis – restricting public speech of minister in Boston common
2) Ex parte Curtis – limited political activity of government employees by upholding statutory restrictions on political fundraising 
3) Rosen v. US – upheld conviction for mailing obscene literature
4) Halter v. Nebraska – prohibited use of US flag in advertisements (commercial speech)
5) Mutual Film Corp v. Industrial Commission of Ohio – film censorship; despite strong 1st amendment arguments by movie producers, a state law which required prior restraints on film was held constitutional 
b. Cases in which Supreme Court addressed and rejected first amendment claims

1) Patterson v. Colorado

2) Turner

3) Mailing Obscene Literature

4) Gompers (labor speech)
8. The Judicial Tradition

a. Majority

1) little recognition and less protection given to FS

2) restrictive interpretation of the 1st amendment

3) general hostility to the value of freedom of expression

4) no reference to the 1st amendment or denial of 1st amendment claims

b. Minority

1) not all state courts were restrictive but protective interpretation was not the norm

2) did not explain the basis for a protective result

3) did not develop guidelines for determining good and bad speech.

c. Judges 

1) did not challenge each other to think about FS

2) consciously rejected protective precedents 

VII. The Espionage Act of 1917

Chafee - scholars assumed that judicial interpretation of FS began with decisions construing the Espionage Act of 1917

Rabban - that is incorrect

· judicial decisions on a huge range of FS issues between Civil War and W.W.I

· prewar cases also make clear that Espionage act decisions extended the long-standing judicial hostility toward FS claims

A. Debates in Congress (most of the debates were not over the provisions of the act)

1. Focus of the Debates

a. Did not pass proposal to give the president censor power over antiwar speech 

b. Did pass nonmailing provision (elaborated on the Comstock Act) to include in prohibited subject matter the material that violated the provisions of the Espionage Act (like obscenity or lottery advertisements)

c. Why did Congress grant broad authority to Post Office Department while denying it to the president of the US?

(1)  Strong tradition against prior restraint; exclusion of publications from the mail could effectively prevent circulation but it did not constitute a prior restraint

(2) Practical reason was that the nonmailing provision was more suitable for getting at the publication which no one wanted to debate.  Post Office already had the power to exclude obscene and other indecent matter from the mail (Comstock Act which had been upheld by the supreme court); Extending the list of nonmailable publications was much less threatening departure than a law permitting censorship

2. Most Cases arose under Title 1 Section 3; three major provisions were debated 

a. Falsity

b. Insubordination - “shall willfully cause or attempt to cause insubordination, disloyalty, mutiny, or refusal of duty or shall willfully obstruct the recruiting or enlistment service of the US.

c. Obstruction 

3. Public Hearings - witnesses warned that the proposed legislation would stifle legitimate democratic debate about American war policy

a. Majority of speakers at hearings were lawyers professors, and ministers

b. Gilbert Roe (FSL) – Most effective debater.  Warned of the danger that legislation would allow juries to punish speakers for the supposed BT of their speech

1) Wanted to limit the legislation to just the falsity clause.  restricting offense to false reports could meet the purposes of the act without jeopardizing FS

2) He felt the problems with the insubordination and obstruction clauses were that they were governed by the intent requirement.  Act presumed to intend what are the natural consequences of your act (equivalent to BT test);  determination of intent is a matter for the jury; during war convictions are automatic if asked for by the government

B. Lower Court Judges invoked prewar doctrines and holdings 

1. Government view

a. most prosecutions under espionage act resulted in convictions

b. speech that was mere discussion could be viewed as inducing persons to break the law

c. government saw the law as the most effective method to suppress unwanted propaganda and deal with disturbing malcontents

2. Courts 

a. extended prewar tradition of hostility to FS, often by the familiar technique of relying on the alleged BT of the language - repressive

b. foreshadowed construction of Supreme Court decisions 

c. the few protective opinions highlighted the restrictiveness of the typical decision

d. juries usually decided as a question of law whether a defendant’s language violated the law, almost all prosecutions led to guilty verdicts – courts used metaphor for “BT test” (p. 258)

1) judges would tell juries to weigh the “tendency” of language in determining its legality

2) judges encouraged a loose constitution of the tendency of language by observing that the indictment under the Espionage Act need not allege the illegal effects of the language, that the relationship between language and the statutory prohibitions need not be direct, and that the offending speech need not be made in the presence of the soldiers.

3) interpreted specific clauses in way that facilitated convictions;  construed “false statements” claims by defendants that the financial interests of capitalists were responsible for American Participation in the war

4) statements need not be false to violate insubordination and obstruction clauses construed “obstruct” loosely.

e. did not usually refer to the 1st amendment (like prewar cases) – but some did 

1) usually said that constitution does not provide absolute protection for speech

2) listed traditional exceptions excluded from protection (libel, slander, blasphemy, and obscenity)

3) emphasized that the government’s right of self-preservation supersedes individual freedom of expression (Turner - Supreme Court Case 1904)

4) FS only one of many rights in the constitution 

f. was possible to use  Espionage Act in ways that protected antiwar speech - protective decisions conceded that the effect of the speech can be inferred from its surrounding circumstance but the emphasized that these circumstance must be examined carefully

1) United States v. Hall - Judge Bourquin observed that speech was made at a picnic far from a military.  Not enough basis to find speech had tendency to cause insubordination or inhibit recruitment.  Dept. of Defense were angry enough to get an amendment passed for unpatriotic language ( 

language) claim that defendant had intent to interfere with the operation and success of the military was absurd when he was in Montana hundreds of miles from the nearest army base

2) Judges said from remote, secondary or indirect language from prohibited acts from Espionage Act.  Does not work.  Prosecution has burden to make connection clear.  NO just an assertion of tendency must be actual relationship. 

3) Under falsity clause.  Unpopular but legal statements were clarified.  Opinion could be okay. 

4) Learned Hand’s decision in Masses Publishing Co.  v. Patten (1917) -  Hand rejected the BT test and interpreted the Espionage Act in ways that would have precluded most subsequent convictions if his approach were adopted.

a) If publication was deemed to violate any section of Title I, then the publication could be excluded from US mail by Post office department – In Masses, Postmaster of NY would not distribute the journal for Title XIII and Title I.

b) Government claimed that the publication violated Title I though cartoons and anti-war articles because the “they tended to produce a violation in the law”

c) Hand goes though falsity, insubordination, and obstruction in order.

1) Falsity

a) Said no false material (“statement of fact that the utterer knows to be false”) 

b) Opinion – utterer believes it to be true 

c) Hand addressed FS in democracy

(1) ‘Right to criticize”- privilege in countries with free expression’ crucial in a democratic society

2) Insubordination and obstruction of recruitment – does speech have a tendency to do these;  Government says it does.  Hand DID NOT deny the tendency for speech to cause insubordination and obstruction of recruitment

a) The defense’s position.. “tends to promote..” 

b) Hand concedes these comments have a tendency to arise… BUT Hand argues that the tendency test defines a “cause” too broadly.  Congress did not intend such a broad effect.  Only language that directly counsels people to break the law is illegal.  language should be declared illegal under the insubordination and obstruction clauses only if it could be “thought directly to counsel or advise insubordination”

3) Fate of FS in democracy is critical.  

a) To allow punishment for BT would have had a revolutionary purpose (BUT we have already been doing it)

b) Hand said that the BT test could be used by Congress BUT this law didn’t involve the BT test because it was not clearly stated within the act.

c) Hand’s Alternative Test: language can be suppressed when it directly counsels disobedience to the law, directly incites, directly advises breaking the law. 

d) “if one stops short of urging on someone”  Hand views the role of FS in democracy and says “direct incitement to violent dissention is wrong”

e) According to Hand, indirect relationship of language to prohibited action cannot be prosecuted.  Hand emphasizes this by use of the word “direct” – limits the definition to “directly incites” where illegality is concerned.

4) Second Circuit overturned Hand in 2 weeks, relying on the BT test and in its opinion focused on clever indirect speech which can have greater impact than direct speech.  Cited Mark Antony’s speech in Julius Caesar at the funeral planted the seeds for the intolerable situation of Caesar’s death – incites the Roman people to go after Brutus (while saying that Brutus was an “honorable man”) [indirect language can provoke illegal activity]

5) Hand didn’t really discuss the 1st amendment in the Masses – it sounds much like the earlier arguments on the role of FS (Radical Whigs, Madison, etc) 

6) Hand’s opinion was atypical but NOT unique.  Overwhelmingly judges used BT test.  Almost all defendants under espionage acts were found guilty.  

7) Is Hand’s approach of “direct incitement” is very different from BT test?

a) Hand is more like earlier “protection” cases where there had to be a connection between the language and the action.

b) Some point to BT as connection to the impact of language (what others will do).  Direct incitement test focuses on the language itself (not on the speakers intent)

c) Direct incitement test is more protective (allows more speech) – doesn’t have to do with what people do when they hear the speech

8) In practice, judges and juries still play around with “direct” to make it even “indirect”/direct

C. Draft Law Cases – REJECTED IDEA THAT DRAFT = INVOLUNTARY SERVITUDE

1. Ten appeals of convictions under the 1917 selective draft law cases reach supreme court one year before Espionage Act cases - all concentrated on attacking the constitutionality of the draft

a. SCt upheld the draft as a legitimate exercise by Congress of its constitutional power to declare war and to raise and support armies in 6 cases

b. Other four cases dealt with FS issues - government claimed that antiwar speaker had violated the criminal code by conspiring to discourage eligible persons from registering for the draft 

2. Neither parties or the court mentioned the first amendment or concentrated on FS issues

a. Lawyers for defendants did challenge punishments for speech;  asserted that government failed to show connection (relationship) between speech and no registration 

1) Ruthenberg  - unconstitutionally vague and legal ambush

2) Goldman/Kramer- no one was ever convicted before for disagreeing with a law

3. Espionage cases raised same issues but did not address through first amendment. 

D. Supreme Court Briefs in the First Espionage Act Cases (primarily submitted by Stedman and Roe)

1. Defendants raised 1st amendment challenges to BT test

a. Defendants raised similar arguments that were used in Selective draft cases but not posed in 1st amendment terms.

1) The failure to specify relationship between speech and crime would mean that all speech could be punished.

2) BT violated the 1st amendment (cited Masses opinion by Hand)

b. Cited prewar scholars who criticized Blackstone and Holmes in Patterson

1) Roe (FSL and amicus brief of Debs) cited Tucker for proposition that Blackstone should not apply in the United States

2. Government arguments: 

a. Defended BT as traditional analysis of FS

b. For the government to accept defendants’ position on FS would leave the government powerless to punish speech

c. Verdict may be wrong (may punish the defendant’s speech unreasonably) but it is not the role of the courts to protect speech.  The court does not have the right to review jury verdicts based on the 1st amendment

d. Distinguished Espionage Act from Sedition Act because it avoided the bad features of the sedition act – threatened speech less

1)  Espionage Act prohibitions were limited to attempts to disrupt the army.  Sedition Act punished any anti-government criticism  

2) Sedition Act not limited to wartime speech like the Espionage Act.

RABBAN:  Espionage Act restricts speech more because the truth is no longer a defense.  Any anti-war speech is punishable whether true or false.  However, under the Sedition Act, defendant could use truth of his statement as a defense. 

E. Supreme Court Decisions in March 1919

1. Sugarman - Court granted dismissal of case because it lacked substantial constitutional question

2. Schenck 
a. Facts:  Prosecution of the General secretary of the socialist party under the Espionage Act of 1917 for mailing antiwar articles and speeches with the intent to cause insubordination and obstruction of the recruiting process.  Pamphlets that were sent to those already drafted did not explicitly advocate illegal resistance to the draft; it merely advocated peaceful measures, such as petitioning for the repeal of the conscription act.  

1) Two main ideas contained in pamphlets – “Assert your rights”

a) 13th amendment – compulsory draft = involuntary servitude 

b) capitalist war – workers should not be forced to fight each other overseas

b. Holmes: 

1) upheld conviction (strange to say that of speech protective decision)

a) THEORY:  Socialist sent the pamphlets to those already drafted with the intent to obstruct the draft 

b) Counter-argument: many lawyers have argued before that the tendency of speech should not be evidence of the intent of the speech

c) Response: socialist did not intend obstruction of the draft; they wanted to petition for the repeal of the act.  (trying to be tricky be telling them to do something lawful like petition when they really had more unlawful effect in mind – ala Mark Anthony’s speech about Brutus)

2) court held the petition to change the law was in violation of the Espionage Act because it had the tendency to obstruct the draft.

a) defendants argued that the 1st amendment still protected the pamphlets even if they had the tendency to obstruct the draft

b) Holmes’s response

(1) Backed away from his holding in Patterson that the 1st amendment only incorporated Blackstone

(2) If there were not a war going on, the speech might be protected under the 1st amendment.  The character of every act depends upon the circumstances in which it is done (e.g., shouting “fire” in a crowded theater)

(a)  “The question in every case is whether the words are used in such circumstances and are of such a nature as to create a CAPD that they will bring about the substantive evils that Congress has a right to prevent.  It is a question of proximity and degree” 
(b) when country is at war is a crucial circumstance 

c) Analyzing Holmes’ position – Does fire metaphor seem analogous to distribution of pamphlets 

(1) Yes, if you think that this was the first major war that the US was involved in

(2) NO 

(a) There is nothing false about circulars that create the same danger as falsely yelling fire in crowded theater.  You can disagree or agree with pamphlet but an opinion cannot be held false

(b) Political speech is not the same as fire in theatre speech.  Political speech deserves more protection 

d) Contrasting CAPD Test with BT Test 

(1) Similarities

(a) both use word tendency and spoke language of tendency

(b) no illegal act has to occur to satisfy either test

(c) both deal with the relationship between speech and crime

(d) both deal with predictions as to the effect of the speech

(2) Differences

(a) BT – speech has a delayed effect

(b) CAPD suggests a closer connection between the speech and crime

(3) RABBAN: 

(a)  CAPD structurally the same as BT but CAPD requires closer connection between the speech and the crime (contrast with incitement test of Hand)

(b) CAPD had protective connotations that Chafee has exploited, but Holmes did not mean to put forth a novel idea by using the term CAPD.  

((1)) still referring to tendency of speech





((2)) still applying BT test to facts 

3. Frohwerk/ Debs 

1) no reference to CAPD (why these two cases largely excluded from casebooks)

2) no reference to “BT” but used tendency-like language

a) Frohwerk – conceivable that circulation was in area “where a little breath might kindle a flame”

b) Debs – “if in his speech he used word tending to obstruct the recruitment service” & “natural tendency and probable effect” of speech was to obstruct

c) Deb’s antiwar speech – one purpose of the speech whether incidental or not does not matter, was to oppose this war and the natural and intended effect was to obstruct recruiting

d) Frohwerk - One protective concession (even during war some speech cannot be penalized) but negated this with his determination of refusing to limit jury determinations of the possible consequences of speech
e) Debs – Jury could determine whether speech had the effect even if indirect to oppose this specific war in such a way that intended and natural effect of discouraging recruiting; Evaluating the language as evidence of speakers intent is such

4. SUMMARY OF RABBAN’S VIEWS 

a. Holmes continued prewar judicial tradition of first amendment values by using the BT theory to reject FS claims in Schenck, Frohwerk, and Debs
b. Holmes did not use the few decisions by district and circuit judges (raised in defendant’s briefs) that protect antiwar speech by requiring specificity in indictments and a direct relationship between speech and its potential effects 
c. Holmes adopted looser construction of Espionage Act that had prevailed in lower federal courts (Holmes remained in the mainstream by rejecting FS claims)
Rabban:  Chafee sensed potential for protective nature of this language but may have taken Holmes out of context.  Holmes seem to be saying (when you look at the sentences around the oft quoted paragraph) that the circumstances of war are themselves likely to create a CAPD that speech will hind the nation’s war effort which is an evil that Congress has a right to prevent.

Rabban:  Holmes did not consider CAPD a protective replacement for the BT doctrine that he had used in previous decisions. (as Chafee asserts)

Evidence:

· Used word tendency

· Stressed the importance of a successful act

· Relied on cases that did not demonstrate sensitivity to FS

· Upheld convictions of antiwar socialists

· Decisions in Frohwerk and Debs did not contain phrase “CAPD” and sustained convictions relying on BT theory

VIII. World War I and the Creation of the Modern Civil Liberties Movement

RABBAN:  Holmes, Brandeis and the ACLU were part of the modern civil liberties movement that brought increased awareness and sensitivity to FS issues.

A. Civil Libertarians

1. The first people who became aware and sensitive to FS issues were the pacifists because they were prosecuted for anti-war speech.  (illustrates Rabban’s idea that you have to experience repression before you can be passionate about FS)

2. Civil Libertarians became shocked at the repression of pacifist speech

a. Outraged at the convictions under the Espionage Act for innocuous speech

1) Dewey was unsympathetic to individual claims of constitutional rights before the war but when he became more fully aware of the repression of speech he wrote Explanation of our Lapse in support of FS rights 

3. After WWI, people were disillusioned about the war that was “going to make the world safe for democracy”

a. They saw the Versailles Peace Treaty as cutting up the world for the imperialist powers;  believed that the pacifists may have been right in protesting the war

b. Red Scare in the spring and summer of 1919

1)  the repression of speech during that period also contributed to concern over the extent of repression which moved them to protect FS

4. Emergence of the modern first amendment doctrine was reflected in legal scholarship with major doctrinal shifts (Chafee)

B.  ACLU 

1. Emergence of the ACLU illustrates the connection between the radical libertarians and the civil libertarians.

a.  Civil Liberties Bureau developed as branch of American Union Against Militarism (AUAM) – organization founded in 1916 by prominent social workers to campaign against President Wilson’s drive for military preparedness and to advocate a mediated settlement of the war;  AUAM acted to defend pacifists against prosecutions for anti-war speech

b. Broke away from AUAM and became the National Civil Liberties Bureau (NCLB) in Oct 1917;  still needed more support until the ACLU founded 

2. Early Ties to the FSL 

a. ACLU leaders had a new interest in FS;  FSL leaders saw repression as more extensive than just political speech

1) ACLU involved in IWW FS riots after WWI but were absent during prewar FS riots

2) Gilbert and Roe warned of dangers of sedition act before the war

b. As the NCLB, first starting out, they relied heavily on the FS League, particularly Schroeder and Roe, soliciting background material on freedom of expression, publications of the FSL, and help and advice

1) Roe maintained connections with NCLB and ACLU till his death in 1929 and provided valuable assistance to the group

2) However, Schroeder did not associate with ACLU after 1917 because 

a) Debate over 1923 play God of Vengeance which had been closed down in New York as obscene.

(1) Schroeder felt that the closing of the play raised FS issues

(2) Baldwin merely saw the play as obscene

b) he felt ACLU had greater interest in pacifism than FS;  

c) he was more concerned with individual rights; he was trying to make bigger connection between the importance of individual autonomy and FS rights

d) also Schroeder became more interested in psychology and lost interest in FS and the FSL

3. Fundamental disagreement between FSL and ACLU over the concept of civil liberties

a.  ACLU focused on the protection of political speech (the Espionage Act Cases) 

(1) narrowed concept of protected FS  to just political speech

(2) disassociated himself from radicals and anarchist even though he agreed with their views;  ACLU was made up of higher social class; a little elitist which shut them off from broader range of FS issues 

b. FSL was focused on all individual rights  S

(1) FSL was committed to FS regardless of the identity or ideology of the speaker

(2) Commitment to personal autonomy and freedom from government control 

C.  Chafee wrote Freedom of Speech in 1920

1. Translated FS beliefs into technical legal language (found new interest in FS because he was teaching at Harvard)

2. VIEW1: At the core of FS is protection of the discovery and the spread of truth

3. VIEW 2: 1st amendment forbids punishment of words merely for their injurious tendency (it explicitly rejects the bad tendency test)

a. Rabban: If BT test was rejected by the 1st amendment and comparable provisions of state constitutions even though at the time of the sedition act of 1798, then why did the courts and statutes both rely on BT test for FS standard.  

1) Chafee said that even at the time of sedition act, people though it was unconstitutional (Jefferson and Madison) because it deviated from the first amendment

2) Chafee said that those who were not yet convinced were convinced after their experience with the sedition act because it became clear that BT was inconsistent with the 1st amendment 

b. Chafee said that between the Espionage Act of 1917 and the Sedition Acts of 1798 that there were no uses of the  BT approach.  Chafee asserted that the Judges interpreting the Espionage Acts “revived” the BT test which had not been used since the Sedition Acts.

1) Chafee felt that Hand’s approach in the Masses was the proper common law test

2) Prewar cases were too few, too varied and did not give clear guidance as to what was legal speech so judges imposed standards of their own when deciding the espionage act cases – some resorted to the bad tendency test.

c.  Rabban CAs

1) BT test was always the used and was heavily relied on in FS cases

2) Chafee allowed the passion of his newly discovered belief in democratic value of political dissent to compromise his scholarly integrity

4. VIEW3: Chafee also interpreted  Holmes’ use of “CAPD” in Schenck and Espionage Cases

1) CAPD is a new test

2) Schenck was convicted because he met requisites of “direct incitement” test of Hand

a. Comparison of CAPD and BT tests

1) Chafee 

a) CPAD was more protective standard than BT (makes relationship between speech and crime closer in time)

b) CPAD rejection of BT approach (clearly makes punishment of words for their bad tendency impossible) 

2) Rabban

a) CPAD has the potential to be more protective test but Holmes did not follow his introduction of the CAPD in Frohwerk and Debs or in Schenck where defendant was convicted

b) Holmes was not rejecting BT test by using CAPD test in Schenck; could argue that he was really building on the BT test to make the relationship between speech and crime more connected. 


(1) arguably the circulars being sent to enlisted men in Schenck was a remote danger

b. Chafee mischaracterized Debs as a deviation from CAPD standard in Schenck because there was no close connection between the speech and the crime -- believed that if Holmes had applied CAPD test that Debs would not have been found guilty; instead Holmes convicted Debs on BT idea

c. Chafee did not analyze Frohwerk
1) Rabban says Chafee ignored Frohwerk because too hard to explain Holmes’ non-use of CAPD standard and use of BT

2) Alfred Bettman (wrote government briefs on Espionage Cases)  shared his thought with Chafee:  Frohwerk is one of the clearest cases of the political prisoner advocating a change in government policy outside of the war context;  this was a clear 1st amendment case in which the defendant should not have been convicted.
3) Rabban says Bettman’s statements are telling because if Chafee agreed with Bettman on Frohwerk it would have compromised Chafee’s views on the CAPD standard since Frohwerk was a deviation from Chafee’s theory since it employed the BT test

d. Hand wrote to Chafee:  “you have done well to take what fell from Heaven and insist that it is manna rather than set up an independent solution”

1) Rabban’s analysis of Hand’s statement: this is evidence of Chafee’s manipulation of precedent.  Hand is saying that Chafee cleverly interpreted a unanimous majority Supreme Court opinion by the prestigious Holmes use of the phrase “clear and present danger” to be more protective of FS rather than coming up with his own critical analysis of the court. 

5. Rabban on Chafee

a. The good side

1) extremely clever and able in changing the law

2) very powerful defender of FS, very effective

b. the bad side

1) Chafee disingenuous to his profession because he misconstrued precedent

2) Chafee should have argued for a new or different interpretation of FS by relying on previous scholarship and repression of FS

c. unfortunately

1) the connection between CAPD and BT could not be overcome

2) CPAD still had the remnants of BT which came back to haunt the US during the McCarthy hearings in the 1960s

IX. Holmes and Brandeis in the 1920s
A. Introduction

1. Key Transformation Occurred between March and November 1919- H&B became civil libertarians

a. War had failed to achieve idealistic goals that justified their initial support of American intervention

b. Postwar repression of radical speech

c. Publication of Chafee’s “Freedom of Speech in War Time” in June 1919, discussed with Holmes in July

2. Holmes’ dissent in Abrams relied heavily on Chafee’s article

a. Recognized the strategic possibilities of Chafee’s misconstruction of Holmes’s original use of the phrase clear and present danger in Schenck 
b. Accepted the protective meaning Chafee had erroneously read into the phrase

c. He changed his views but could claim that Abrams majority had deviated from precedent 

3. CAPD expands

a. Development of the new approach throughout 1920’s – Holmes and Brandeis elaborated and extended the meaning of clear and present danger to provide increasing protection for speech  

b. RABBAN:  Holmes and Brandeis elevated clear and present danger to constitutional significance and clung to it as the doctrinal peg for the protective interpretation of the 1st amendment it did not express when Holmes first used the phrase in Schenck 

4. By 1969 the position of Holmes and Brandeis in Abrams became accepted by the majority of the Supreme Court and elaborated even further in Brandenburg

5. DIFFERENCES BETWEEN HOLMES AND BRANDEIS 

a. Holmes’s justification for protecting speech: used free market model metaphor to defend free competition of ideas unrestrained by the state.  Drew analogy to economic market and freedom of ideas
b. Brandeis’ justification for protecting speech:  emphasized role of FS in developing individual character traits essential to the proper operation of a democratic society; focused on FS as part of the relationship between individual and society; agreed with Dewey – protecting FS liberates individual who in turn contribute to society
6. RABBAN:  Civil libertarians erred strategically in promoting clear and present danger as the device in which to incorporate their recently discovered FS values into the 1st amendment.  Would have been better to make a clean break from the hostile judicial tradition.  Libertarian radicals would have helped develop a more thorough and convincing rational for protecting FS.

B. Abrams 

1. Facts:  Abrams was Russian immigrant who had published and distributed leaflets that castigated President Wilson for sending American troops into Russia after the Bolshevik Revolution of 1917 and urged a general strike and protest.  Convicted under American Espionage Act for attempting to harm the prosecution of the war.  

a. Government argued that sending troops into Russia was a strategic movement against the Germans and Abrams was trying to interfere with this effort

b. Defendant argued that Abrams was only protesting  US interference in Bolshevik revolution; defendants were anti-German as well

2. Majority 

a. Majority of Supreme Court continued restrictive judicial tradition of FS analysis 

1) relied on BT test as means to punish radicals who used 1st amendment to justify anarchist or anti-government activities

a) punished for the obvious effect of language Abrams – Clarke
b) must be held to have intended the effects which their acts were likely to produce Clarke in Abrams 
2) relied particularly on Schenck, Debs, and Frohwerk – unconstitutionality of the espionage Act reject in Schenck

3. Holmes 

a. stressed he had not changed his views – never acknowledged that he had altered his interpretation of the 1st amendment 

1) believed Schenck, Frohwerk, and Debs were rightly decided but there were factual differences in Abrams that led him to change his views

a) intent of speech

(1) in Abrams, the only object of the leaflets was to help Russia and stop American intervention.  Not to impeded US in war it was carrying on (as in Schenck, Debs, and Frohwerk 
(2) absence of US being at war with Russia was a real reason

b) opposition to war not as threatening

(1) Schenck, Debs, and Frohwerk – very high profile defendants in interconnected trilogy of cases

(2) Abrams – considered by itself; no reasonable person could detect “any immediate danger” or “appreciable tendency” to hinder the war effort; Silly leaflet published by an unknown man posed no immediate hindrance of the war effort;  Defendants were “poor and puny anonymitites” (thus incapable of presenting immediate danger to the peace)

2) told friends that Abrams provided the occasion for him to state the limits of the doctrine that he had already set forth in his first Espionage Act decisions

3) considered Abrams to be logical extension of Schenck, Debs, and Frohwerk
b. Reconstruction of CAPD test - used dissent to restate clear and present danger standard in language that conformed to Chafee’s misconstruction of its original meaning in Schenck
1) infused new elements that emphasized the importance of a very close relationship between speech and crime

1) used BT test but stressed the requirement for immediacy in different way than had been used in Schenck
2) use of immediate and imminent - used more language of immediacy ( new test of CPAD + IMMEDIACY

a) PD of immediate evil OR an intent to bring it about

3) less willing to defer legislative judgments of what constitutes the substantive evils that justify the punishment of speech threatening their occurrence.

4) Constitution limits the government’s right to prevent evil and this restriction applies to all branches of government

c. Focused on intent in different way than in Schenck

1) Abrams – placed emphasis on specific intent

a) Did not believe that Ds intended consequence unless that consequence is the aim of the deed

b) Ds simply had no intent no matter how likely the interference with the war effort was.

2) Abrams – no conviction because it was indirect and undesired attempt,
d. changed his views and advanced protective innovations - Made vigorous defense of FS.

1) Introduced classic FS arguments for the first time 

2) Acknowledged that ideas may change - no longer firmly believed that the majority could legitimately exercise whatever power it deemed efficient to obtain desired results

3) speech on matters of public affairs deserved added protection (distinction between public and private speech as stressed by prewar commentary)

4) His justification for the value of FS in a democracy – the market place of ideas

a) Important to let ideas compete with each other

b) Even ideas that we do not like should not be suppressed unless they so imminently threaten immediate interference with the lawful and pressing purposes of the law than an immediate check is required to save the country

e. Rejects view that the 1st amendment left intact the English rule of seditious libel (unlawful criticism of the government)

1) history has shown that Sedition Act was unconstitutional because the fines repaid by the government

2) Holmes ignored these same arguments in Schenck, Frohwerk, Debs
f. still retained some of old views 

1) social Darwinism – believed in survival of the fittest – but now willing to let ideas battle each other out rather than in brute force

2) truth is the thought that prevails in competitive market of ideas 

a) believed Schenck, Frohwerk, and Debs were rightly decided 
C. What motivated this change in Holmes’ views?

1. factual differences between Abrams and first Espionage Act cases 

a. intent of speech

1) in Abrams, the only object of the leaflets was to help Russian Bolsheviks and stop American intervention.  Not to impeded US in war it was carrying on (as in Schenck, Debs, and Frohwerk 
2) absence of US being at war with Russia was a real reason to dissent;  Abrams didn’t like the Germans either

b. opposition to war not as threatening

1) Schenck, Debs, and Frohwerk – very high profile defendants in interconnected trilogy of cases
2) Abrams – no reasonable person could detect “any immediate danger” or “appreciable tendency” to hinder the war effort;  also considered by itself

2. Current events may have alerted Holmes to the importance of freedom of expression

a. “Red Scare” in summer of 1919-1920

1) creation of the Communist Third International in March of 1919 – designed to encourage worldwide proletarian revolution 

2) intensified domestic fear of radicals

b. Disillusion with National debate over the Versailles Peace Treaty (summer and early fall of 1919)

c. Retrospective doubts about the wisdom of the first world war

d. Popular mood of repression

e. Widespread industrial unrest and labor strikes

1) Boston Police Strike, national steel strike, national coal strike

2) Violence was exaggerated and sensationally covered by news media

3) Identified labor with radicalism

4) Encouraged popular alarm about radicals

3. Psychological need for approval from postwar civil libertarians The New Republic
a. Holmes found friends in the post war liberals after having been long lonely for intellectual companionship.

b. Liberals stimulated him and gave him admiration that he craved.

4. Read books that condemned the repression of speech

a. James Ford Rhodes – History of the Civil War – condemned arbitrary interference of Abe Lincoln with the freedom of the press in states which were not included in the theatre of war and in which the courts remained open

b. Harold Laski – Authority in the Modern State – argued for absolute freedom of thought (amalgamation of Mills and Darwin)

5. **Criticisms of his earlier espionage act decisions (particularly Chafee, Freund, and Hand)

a. Chafee

1)  met with Holmes in late July 1919 and read his book

2) reformulated phrase in Abrams in accord with Chafee view 

b. new points brought up in Abrams
1) emphasized relationship between FS and the search for truth, 

2) recognized the importance of FS even during a war, 

3) conceded that 1st amendment is inconsistent with law of seditious libel

c. intent 

1) required specific intent in both Debs and Abrams
2) BUT employed “strict construction” of intent in Abrams to respond to criticism about employing vague standards to evaluate the legality of speech

d. accepted independent judicial role

1) abandoned reflexive deference to legislative or jury determination affecting the exercise of speech

2) no longer treated Espionage Act cases as ordinary criminal appeals – he now appreciated their constitutional dimension
D. Illustrative Paragraph in Abrams is autobiographical in part of Holmes’ change in viewpoint

1. First half of paragraph

a. reflects earlier prewar opinions

b. mirrors Holmes’ views in earlier Espionage Act cases

2. Second half of paragraph (after the BUT)

a. Holmes talking about himself when he says men’s views change

b. Holmes began to realize that FS is important

c. More protective view of FS

E. Is Holmes Revised analysis of CAPD in Abrams now the equivalent of the “direct incitement” test of Hand? NO

1. Hand’s test remained different from the improved CAPD – at most Abrams tightened up the relationship between speech and crime, but still used the same analysis

a. CAPD – looks at relationship between speech and crime:  what seems immediate today (Abrams)
b. HAND – looks at the content of speech:  does speech cause direct incitement  (clearer, more quantitative formula of Masses)
F. BRANDEIS 

1. Introduction 

a. Holmes and Brandeis dissented in almost every 1st amendment case

b. After Abrams Brandeis wrote most of the dissenting opinions and made the major doctrinal and conceptual advances 

c. Holmes never entirely escaped from the attitudes revealed in his prior restrictive decisions

d. Brandeis relied on Chafee more than Holmes did.

2. Brandeis

a. Prewar Views 

1) B was uninvolved with FS issues during prewar period

2) Nationally recognized progressive and strong supporter of capitalism and free enterprise system

a) opponent of big business, trust buster, published Curse of Business

b) Believed that corporate power threatened traditional liberties and virtues produced by free enterprise and essential to a healthy democracy
c) Viewed the economic organization of society as the primary problem facing the country
3) His values contributed to his later ideas on first amendment:  fostering individuality, self-reliance, personal responsibility, and appreciation of freedom

a) Economic and political liberty are inextricably connected; jeopardizing one threatens the other.

b) Economic self-sufficiency is a pre-requisite to political freedom.

4) During the War Brandeis was extremely involved in WWI effort;

a)  he was an advisor to president Wilson and served on the Supreme Court

b) Brandeis was active supporter of the war – believed Espionage Act convictions should have been up held given the context of the war

5) After WWI, he became

a) huge FS activist – had always been sympathetic to FS

b) helped develop Holmes’ in Abrams,

3. Whitney v. California (US 1927) 

a. Facts - Whitney was convicted under California Syndicalism Act for assisting in organization and assembly of Communist Labor Party of California which taught criminal syndicalism (teaching crime, sabotage, violence and terrorism)

b. Majority (Sanford)

1) used tendency language – “tending to incite crime”

2) contrasted protected speech with license or abuse of speech (like prewar distinction)
a) not absolute right to FS
b) punishment allowed for those who abuse that freedom
3) state can punish those who threatened a breach of the peace by virtue of the police power

a) in this case there was a danger; therefore, okay to punish

4) presumption that statute passed by state legislature is valid.

c. Concurrence (Brandeis) – Classic defense of FS

1) Reinforced court’s position in Gitlow (1925)

a) speech is liberty protected by 14th amendment’s substantive due process clause

b) FS claim is denied in this case but the court did hold that liberty includes speech and freedom of assembly

2) Accepts CAPD test of Schenck

a) proper approach for analyzing whether speech protected

b) clear and imminent

c) cites to Schenck
3) Court has right to review state legislature’s restrictions.

a) First time issue has come up

(1) Espionage Act

(a) no reference to what constitutes prohibited language except under the falsity clause;  act did not specified the criminalized language

(b) left the need for the courts to make a determination of what prohibited language was 

(2) CA state statute

(a) specified the language that would violate the law

(b) legislature had already determined what the prohibited language would be

(3) ISSUE:  does the court have to defer to the state legislature’s determination of what constituted illegal speech?

b) Brandeis’ conclusion

(1) statute not prima facie valid – court has right to review and settle the constitutional issue

(2) statute may be unconstitutional if not enacted for a good reason 

4) Elaborates CAPD test -  “we still have not fixed on the CAPD test – must elaborate further

a) Speech protected unless CAPD

b) Combined CAPD with Hand’s incitement test

(1) direct incitement (content of language) + immediacy (danger under circumstances)

(2) must show either (a) immediate serious violence expected (CAPD) OR advocated (Hand)

(3) cites Masses and Chafee

c) when is there a present or imminent danger

(1) so imminent that there is no opportunity for full discussion

(2) if you can avert evil through education and discussion, then the proper remedy is more speech not the restriction of speech

d) evil must be relatively serious

(1) trespassing is not serious enough

e) must have both imminence and seriousness

(1) fear of seriousness not enough (can be scared by witches)

(2) must have reasonable ground to believe that serious danger is imminent

5) View of FS

a) Unlike Holmes, Brandeis does not use free market metaphor language 

b) Brandeis sees FS as function of democracy

a) not just comparison of ideas in a market, 

b) FS is a function of democracy = political discussion is a duty

5) Concurrence because Brandeis found that there was a CAPD in this case.  IWW FS riots were potentially dangerous

X. The Judicial Transformation of the First Amendment

RABBAN: In decades since the 1920s, Supreme Court majority has now accepted and moved on from protective interpretations of 1st amendment advanced by scholars before WWI and by Hand, Chafee, Holmes and Brandeis in the decade following Espionage Act of 1917

A.  Court has reversed or implicitly overruled many of restrictive prewar decisions 

1. Brandenburg v. Ohio (1969) stated that Whitney has been thoroughly discredited by later decisions like Dennis
2. Overruled Mutual Film in 1952 when extended protection of 1st amendment to movies

3. Rejected longstanding Hicklin test of obscenity 

4. Important to note when prewar cases are cited – supreme court rejecting protective decision

B. Initial Supreme Court decisions never mentioned CAPD – it was never consistently endorsed by a clear majority of the supreme court – “literary phrase” used by Holmes not a technical legal doctrine

1. In 1931, the first protective speech claim was made but did not rely on CAPD (ironic that it was not used after all the manipulations

2. CAPD when cited was always to support the decisions that protected FS 
C. Between mid 1930’s-1950’s, supreme court protected speech by Reviving and Expanding Scope of CAPD – New and improved

1. CAPD applied in all kinds of contexts not just FS
a. Breach of the peace
b. Peaceful picketing
c. Failure to salute US flag
2. Used CAPD to reverse decision on anti-war speech during WWII
D. other cases reverted to restrictive nature of CAPD as used in Schenck – used CAPD to reject FS claims during the cold war
1. Dennis v. United States (2nd cir. opinion written by Hand, 1951) – 1st denial of 1st amendment claims – EXAMPLE OF RESTRICTIVE USE  OF CAPD 
a. Facts

1) prosecution of leadership of the communist party under the Smith Act which criminalized advocacy or conspiracy to overthrow the government by an act of violence

2) Government”  conspired to advocate the overthrow of government 

b. Majority (Vinson)
1) acknowledges that the Holmes and Brandeis rationale from Whitney and Gitlow had become majority FS approach by 1950

2) majority uses Hand’s test of CAPD: “court must ask whether the evil discounting improbability justifies invasion of FS is necessary to avoid danger”

3) approach is different from Holmes/Brandeis CAPD

a) why? Communist threat poses a different situation than the espionage act violations.  Under espionage act, the defendants made their dissent in the open and the government knew what they were saying.  Communism takes place in secret and threatens world peace on an international level.  Taken more seriously than those silly defendants in Abrams distributing poor and puny pamphlets – Therefore, need NEW CAPD test

b) Dennis 

(1) weakens the emphasis on immediacy

(2) Dennis relies on another factor – the seriousness of the evil (must be substantial threat to the community)

(3) Less immediacy is needed the more serious the danger becomes 

c) Whitney (Brandeis)

(1) danger must be serious AND must be imminent (cannot be just irrational fear) 

c. Frankfurter – concurrence
1) does not like the CAPD test

2) believes that court should defer to Congress with respect to whether a danger exists from the speech

3) Objects to judicial decisions that have given FS a preferred position in constitutional review.  

a) Frankfurter believes that there is nothing special about FS.  (minority view)

b) Majority view: court can review FS – has a preferred status and gets more review;  reflects Brandeis Whitney view that legislature is able to decide in the beginning but ultimately up to the courts 

d. Douglas – dissenting
1) Communist party is not a CAPD in the US 

a) people see through the communist party in the United States; no one votes for it 

b) perhaps Communism is dangerous in the world arena (its spies) but not its speech

2) emphasized that speech should be protected even in times of crisis like the cold war – not just when puny and silly defendants

3) CAPD should be applied by a jury and not a judge

E. Brandenburg v. Ohio (1969) – more protection for speech – culminated “worthy tradition” of protecting FS started by H&B

Facts:  Ohio Criminal syndicalism statute punished Ku Klux Klan who advocated or taught the duty, necessity, or propriety of violence” as a means of accomplishing political reform.  Court found statute unconstitutional (may have picked this case to assert protection of extreme speech for Warren court since it was too liberal to be identified with white supremacy)

1. Established central Supreme Court test: constitutional guarantee of the 1st amendment do not permit the state to forbid advocacy of use of force except where advocacy is directed to inciting or producing imminent lawless action AND is likely to produce such action.

2.  incorporated most protective elements of incitement and CAPD standards as independent tests that must both be met before speech punished; Whitney combined them as alternative tests; Brandenburg went further to require that both had to be met
a. Masses (Hand) CAPD:  

(1) “directed to inciting or producing”

(2) emphasized the direct advocacy of the action and the context of the speech – look at the language
AND 
b. Abrams (Holmes)/ Whitney(Brandeis) CAPD:  

(1) “ likely to incite or produce imminent lawless action”
(2) probability test of CAPD – focus on imminence 

c. Result:  if the speech is protected by Hand or CAPD, then cannot be prohibited under Brandenburg (no longer alternative text of Whitney – implicitly overruled Whitney)
3. Contrast with Dennis
a. Brandenburg does not take into account the severity of harm which is threatened – even though it cites to denies (improper cite)

b. If Brandenburg test applied to Dennis would have been different result because Dennis lacked the likely, imminent, and immediate incitement requirement

4. Douglas – Concurring 

a.  Rejects CAPD as a bad test because too malleable since it could be changed to go either way.  CAPD will not adequately protect FS; wait until another time of national hysteria arrives

5. Meaning of Brandenburg remains uncertain as precedent

a. no case since Brandenburg has elaborated the standard  (Hess reaffirms standard)

b. Brandenburg was not well reasoned (cites Dennis improperly)

c. Brandenburg standard must not apply to all speech (ex: speech advocating murder) – must be limited to public ideological speech (subversive advocacy)

F. Can any constitutional standard safeguard FS in times of crisis?

1. Political considerations decide cases not legal standards 

a. restrictive S.C. decisions during Espionage Act of 1917, Smith Act of 1950s (McCarthy hearings) – periods of national hysteria – 

b. CAPD manipulated in Whitney and Abrams
c. Dennis manipulated in Brandenburg
2. RABBAN:  when there is a real threat to FS, legal doctrine is a factor, but not the only factor
XI. Prior Restraints

A. Prohibition Against Prior Restraints is at the core of the 1st Amendment Protection

1. Historically prior restraints were always prohibited

a. US incorporated Blackstone 

b. Tucker’s Appendices

c. Holmes in Patterson
2. Court emphasizes this position in New York Times/ Nebraska Free Press

a. New York Times – p.118

b. Nebraska – p.103

3. Key theme:  “press plays crucial role in Democracy”

a. New York Times – relationship between free press and government based on popular sovereignty (Tucker, Whigs, Madison idea) p. 119

b. New York Times  - only enlightened citizenry can protect the values of democratic government p. 124

B. New York Times Co. v. United States  (1971)

1. FACTS:  Government wanted to stop the New York Times and the Washington Post from publishing excerpts from the Pentagon Papers, a top secret multi-volume work concerning the history and causes of the Vietnam War that was leaked to the press

a. Government:  national security interests are threatened by publication.   

b. Response:  US government has never sought to enjoin newspaper from publishing information in its possession

2. Per curiam

a. Prior restraints are viewed with a heavy presumption against constitutional validity;  Government has heavy burden to show justification for imposition of prior restraints

b. Concludes that the government has not met its burden.  Did not show sufficient threat to national security.

3. Concurrences

a. Black, Douglas

1) can never be prior restraint on free press

2) National “security” is a broad, vague generality whose contours should not be invoked to abrogate fundamental law in the first amendment

3) While the publication of the pentagon papers may have a serious impact that is no basis for previous restraints

b. Brennan Concurrence

1) Offers limited circumstances in which the government can issue prior restraints on publication

a) if publication disclosed the location of troops and their transport (revealed war strategies and offenses)

b) in peace time to prevent nuclear holocaust

c. White Concurrence

1) disclosure must result in ‘direct, immediate, and irreparable damage to our Nation or its people” in order to justify prior restraints (looks like CAPD but it’s not)

2) Publication will hurt (actual damage) the United States but the government has not provided evidence of sufficiently strong language and congress has not authorized prior restraints in this case

d. Stewart Concurrence 

1) classified information does not make a difference

a) warns against over-classification:  when everything is classified, then nothing is classified

b) court would view selective classification more seriously

e. Dissent (Burger, Harlan, Blackman)  Prior restraints are appropriate

1) First amendment is not absolute (possible to restrict speech – fire in crowded theatre)

2) these cases have been conducted in unseemly haste; court has been almost irresponsibly feverish in dealing with these case

a)  judges not ready to decide the case on too few facts

b) government not given time to put on its case (over 7,000 pages)

c) what’s the harm in waiting – would have been best to take judicial time to determine if the government really had substantial interest in non-publication

3) Burger’s Argument

a) NY Times has time to look at the documents for 6 months

b) NY Times had copyrighted the information – which was equivalent to a prior restraint that the government could not have.

4) Harlan proposes test:

a) court should only determine if 

(1) the subject matter is within the scope of the president’s foreign relation power

(2) if yes, disclosure would impair national security

b) Believed that it would violate the separation of powers to redetermine the probable impact of disclosure on national security.  

C. Nebraska Press Association v. Stuart (1976) – gag orders are almost never constitutionally permissible
1. Facts:  Press prevented from reporting on facts of heinous 6-person murder and confession that strongly implied the guilt of the defendant.  Nebraska Court instituted a gag order to preserve defendant’s 6th amendment right to impartial jury trial

2. Majority, Burger

a. Overrules injunction as violation of 1st amendment

b. Cites Dennis 

(1) Uses Hand’s test – gravity of evil discounting improbability must be greater than damage of impairment to 1st amendment

(2) Brandenburg – not relied on even though more recent and protective case– cast more doubt on its value as precedent

c. Prior restraints are not going to be upheld but allowable in limited circumstances (elaborated by Powell)

d. There are less restrictive options that the trial court did not consider

(1) change of venue

(2) postpone trial

(3) careful voir dire

(4) restricting statements made by counsel

e.  Benefits of the gag order did not outweigh the dangers of violating 1st amendment

3. Powell Concurring

a. Prior restraints might be appropriate when:

(1) clear threat to fairness of trial

(2) threat posed by actual publicity

(3) no less restrictive alternatives available

4. Brennan, Stewart & Marshall Concurring – PRIOR RESTRAINTS ARE NEVER CONSTITUTIONAL

a. 1st amendment trumps the 6th amendment

b. other options are available to protect one’s right to fair trail guaranteed by 6th amendment

c. fair trial is not like national security (damage not as great or immediate) even then hard to justify prior restraints

5. No cases where prior restraints have been upheld since Nebraska 

D. Seattle Times v. Rinehart (1984)

1. Supreme Court allowed prior restraints on publication of court ordered discovery materials

2. Why?  (a) not traditionally open to the public – usually confidential (b) confidentiality is an exception to general rule of no prior restraints.

XII. Tort Law and the First Amendment

Main issue: How does the 1st amendment limit the common law of torts (libel cases, intentional infliction of emotional distress)?

A. GROUP LIBEL Beauharnais v. Illinois (1951)


1. FACTS:  Beauharnais was president of White Circle League that distributed anti-Negro literature on the streets of Chicago in violation of Illinois criminal libel law (publication in response to Supreme Court striking down restrictive covenants).  Illinois statute prohibited publication or exhibition exposing citizens of any race, color, creed or religion to contempt, derision or obloquy.

a. Plaintiff arguments:  (1) violated 1st amendment through incorporation of the 14th (2) judge did not tell jury to apply CAPD test

2. Majority (Frankfurter):  
a. Not FS issue because there are certain well-defined and narrowly-limited classes of speech, the prevention and punishment of which have never been thought to raise any constitutional problem
b. Such utterances are not expositions of ideas and are of such slight social value that there is no benefit from protecting them
c. Group libel law upheld by the court

(1) Court recounts the history of race riots in Illinois from 1937-1951 Why? 

(a) Frankfurter trying to rationalize the state law – legislature passed law to prevent race riots

(b) Also Concern about racial prejudice and race riots was high because America trying to fight communism and Nazis soon after world war II.  Heightened sensitivity to speech about groups 

d. Individual may be inextricably involved with group that is libeled.

e. Believed in Judicial deference to legislature (like his position in Dennis) – does not see 1st amendment as exception to generally deferring to legislatures.

f. Believed that you can show some circumstance where libel law would involve the 1st amendment analysis; for example – any libel of a political party should be struck down (b/c political speech)

3. Dissent (Douglas)
a. would have applied the CAPD test to libel (same position as he held in Dennis where he would have applied CAPD)

b. differentiates spec from economic rights in contrast to Frankfurter:

(1) Douglas believes that the court should defer to legislature on economic issues

(2) BUT more judicial oversight is required when FS issues are involved. (preferential position)

c. Also believed that judicial oversight with respect to FS should have overturned the state libel law.  There was no substantive evil arising from the group libel law that constituted a serious evil or imminent threat.

d. Group libel laws are double-edged swords because members of minority groups can be convicted under libel laws for denouncing a majority group.  (ex:  possibility that could use law to prosecute Negroes for speaking out against lynching)

B. New York Times Company v. Sullivan (1964)
1. FACTS:  FS case emerging from civil rights movement.  Ad in NY Times was requesting funds for the legal defense of MLK.  

a.    Sullivan asserted that the criticism of police referred to him as the commissioner in charge of police; the ad was factually inaccurate, and he brought libel claim.

b. Alabama law (1) allowed recovery if words are “of and concerning P, tend to injure person & bring him into contempt”;  (2) if words are libelous per se as found by a judge, then falsity and malice and general damages are presumed.  Only have to prove malice and falsity for punitive damages.

2. Majority (Brennan):  

a. First amendment does not apply to private behavior there must be state action in order to raise constitutional issue.  This was a civil libel case but the application of Alabama libel law restricted the speech of the NY Times under the 1st amendment (that is the state action required). 

b. Sullivan argued that prior decision have held that the 1st amendment does not protect libel (it is one of the unprotected classes of speech that is able to be punished)

c. Court holds that libel of public official leads to a different result.

(1) discussion of public official involves a discussion of public policy which is constitutionally protected

(2) analogy drawn to the arguments made under unconstitutional Sedition Act of 1798 where the crime of seditious libel punished “false criticism of government”;  punishment of false criticism of government is not constitutional under seditious libel law or civil law;  value in protecting dissenting speech against public policy or actions of public officials

(a) “freedom of expression needs space in order to foster public debate in a democracy”

(b) must avoid danger of self-censorship in democracy 

(3) did not apply the analogy to make the 1st amendment an absolute bar against libel suits for the criticism of public officials – can still bring suit if P can show “actual malice”

d. Calvin’s views

(1) concept of seditious libel strikes at the heart of the role of FS in a democracy

(2) law of seditious libel prevents free discussion in a democracy (therefore, it is unconstitutional)  Levy idea
(3) CAPD test even at its most protective left the state of seditious libel in doubt.  Still could punish dissenting speech.

(4) Sullivan clearly says that law of seditious libel and civil action for criticism of public official are unconstitutional.  Speech against government or public official concerning his official duties can never be punished.

3. Concurrence(s) 

a. Black/Douglas – 1st amendment protects any criticism of officials and discussion of public affairs with impunity

b. Do not like majority test of actual malice

(1) Malice is illusive abstract concept that is hard to prove and hard to disprove (Black)

(2) concern that it is too easy for jury to find actual malice and punish conduct (Goldberg)

c. Still willing to distinguish between private and public conduct – the imposition of liability for private defamation does not abridge freedom of speech

4. RABBAN

a. Supreme Court applied facts to new standard instead of remanding the case

b. WHY?  Wanted to show that 

(1) there was insufficient evidence of connection between statement and individual that must be present

(2) There was no malice on the part of the defendant.  

c.  Impersonal attack on government operations was not a libel of an official responsible for those operations unless actual malice could be shown. 

C. Gertz v. Robert Welch (1974)

1. Majority 

a. Two bases for distinguishing private individuals from public officials:

(1) private individuals are more vulnerable to injury because they do not have the same access to the media to refute statements like public officials have

(2) private individuals are more deserving of recovery because public officials have accepted the risk of defamation through voluntary expose

b. analyzes the balance between 1st amendment and state interest in libel law

(1) state interest in protecting individual reputations is stronger for private individuals 

(2) 1st amendment interest is the same when public issues are discussed

c. HOLDING:  1st amendment does apply to public officials – certain limitations on cause of action:

(1) state cannot constitutionally impose liability without fault

(a) state can set own standard for liable of private individuals but fault must be an basis for liability

(2) Must be notice to the publisher that publication might damage reputation

(3) Must limit damages to actual damages rather than punitive or presumed damages

(a) NY Times standard of malice or reckless disregard applies to private individuals who ask for punitive or presumed damages

(b) Why? No state interest in punitive damages because state interest is satisfied by recovery of actual damages alone (including out of pocket expenses, pain and suffering, and IIED) beyond that interest in damage to reputation not necessary

d. Establishes Narrow definition of public officials

(1) Lawyer involved in civil action only – not criminal action.  Insufficient to make him a public figure

(2) “Absent clear evidence of general fame or notoriety in community & pervasive involvement in the affairs of society, an individual should not be deemed a public personality for all aspects of his life”

(3) Limited public figure (can be public figure for some purposes but not others)

(a) Geography (state public figure but not national public figure)

(b) within profession

2. White (dissent)

a. did not agree with the court’s shifting of the burden to the victim to prove libel

b. Should put the risk on the publisher (they should bear burden as risk of doing business) because more culpable than the victim (an innocent individual who was libeled) even if publisher acted in good faith

(1) p. 224

(2) p. 225

D. Dun v. Bradstreet, Inc v. Greenmoss Builders, Inc (1985)

1. FACTS

2. Majority

a. Rejected state supreme court’s position 

(1) Vermont – focused on the nature of the defendant’s business (credit reporting firm unlike NY times- general press)

(2) credit reporting firm is not type of media that is worthy of 1st amendment protection

b. Focused on the content of the speech - not all speech is of equal 1st amendment importance

(1) speech on public concerns merits 1st amendment protection

(2) This speech is not a matter of public concern; rather it is speech on private transaction.  The first amendment does not apply in the same way

c. Supreme Court applied the same balancing test from Gertz:  balance 1st amendment interest against state interests

(1) 1st amendment interest is weaker because it is not a matter of public concern

(2) state interest in protecting reputation is the same

d. HOLDING:  in matter of private concern, the plaintiff can recover punitive and presumed damages without showing of actual malice.  

(1) Contrast with rule from Gertz where court said if public concern, then you must show actual malice in order to recovery presumed and punitive damages

3. WHITE (concurring)

a. sees grossly perverse results from the original Sullivan decision 

(1) stream of information on public officials and public affairs has been polluted because of the difficulty of proving libel

(2) Reputations have been needlessly destroyed.  Publisher could have prevented publication of falsehood if under obligation to check out facts

b. does not want to reverse the burden declared in Sullivan instead he proposes alternative solution:

(1) wants to limit recoverable damages for false statements to ACTUAL damages

(a) Advantages: (1) that does not inhibit or threaten the press with chilling effect  (2) allows public official to vindicate his reputation

(b) Theory:  do not make standard of proving libel so high that no recovery is ever made.  Necessary breathing room for free speech can be handled by fixing damages award.  Not by preventing libel claims by requiring high burden of proof.

4. Wexler (agrees with White in Dun & Bradstreet) on improving Sullivan Rule - published in Lewis’ Make No Law

a. limiting libel damages to actual damages is appropriate 

b. the way of awarding damages currently too established to attack because of negative judicial reaction

c. Now, the court is likely to adopt White/Wexler view

	FIGURE
	CONCERN
	CASE
	RULE

	Public
	Public
	New York Times v. Sullivan
	· No recovery unless proof of “actual malice”
· Actual Malice = Knowledge of falsity or reckless disregard of falsity

	Private
	Public
	Gertz v. Robert Welch
	· State can provide for recovery of actual damages if it requires both (1) fault and (2) falsehood
· Recovery of punitive damages requires “actual malice” under Sullivan

	Private
	Private
	Dun & Bradstreet v. Greenmoss Builders
	· No proof of actual malice is necessary in order to recover damages (actual, punitive and presumed)
· White/Wexler view: should limit recoverable damages to actual damages for all kinds of libel.  


E. Hustler Magazine v. Falwell (1988)

1. FACTS:  parody of Jerry Falwell appeared in Hustler Magazine.  Falwell brought libel and IIED claim.

a. Lost libel claim because cannot regard ad as actual fact (no falsity)

b. TC jury awarded actual and punitive damages for IIED

c. Arguments: 

(1) Hustler Argument: NY Times v. Sullivan test of actual malice applies to libel and also to IIED.

(2) TC rejected Hustler argument – found punishment of sufficiently outrageous comment that was intended to produce emotional distress did not violate the 1st amendment  (established different standard for IIED)

(3) Supreme Court accepted Hustler arg. And rejected TC interpretation.  Supreme Court used NY Times Test for IIED.

2. Majority (Rehnquist) – 

a. public figures cannot recover for IIED unless they can prove “actual malice” on the part of the defendant

b. To not apply the Sullivan test of actual malice would make political parody cartoonists subject to damages/punishment under IIED theory that is inconsistent with role of free speech in a democracy.

(1) Falwell response: distance between portraying George Washington as an ass and Jerry Falwell with mom in outhouse – Hustler’s cartoon was too outrageous.

(2) Supreme Court reply: no way you can quantify outrageousness – too subjective – jurors have differing views. One of the costs of FS in a democracy is to tolerate crude and gross parodies.

c. Satire/ Parody is protected in democracy because not believable in a literal way

VIII. Fighting Words and Offensive Speech

A. FIGHTING WORDS -Chaplinsky v. New Hampshire (1941)
1. fighting words are one of the categories of speech removed from 1st amendment protection – 

a. okay to prohibit them because they cause a breach of the peace 

b.  “such utterances are no essential part of exposition of ideas – such slight social value that it outweighed by social interest in order and morality (Chafee) [Source of the language quoted in Bauharnais]

2. Definition of Fighting Words 

(1) “those by which the very utterance inflict injury or tend to incite an immediate breach of the peace”

(2) Fighting words are (a) likely to cause a fight AND (b) likely to cause injury

(3) Face to face words = more likely to cause a breach of the peace

(4) Fighting words include obscenity, profanity, and threats even if no actual violent conflict occurs. 

B. PROFANITY - Cohen v. California (1971)

1. FACTS:  Cohen convicted of wearing leather jacket that said, “fuck the draft” in CA courthouse hallway.  CA law prohibited “maliciously or willfully disturbing peace by offensive conduct”

2 .MAJORITY:

a. Supreme Court rejected position of state court [words “fuck the draft were fighting words – dissent view – “conduct little speech”] because it was not face to face words – the words were not directed to any particular person as in Chaplinsky.
b. Court said there is some protection for unwilling or unsuspecting viewers in respect of their privacy if an intrusion into your home (e.g. can stop mail from coming into home) BUT in this case, there was no captive audience because you were not forced to look at the jacket you could “avert your eyes.”

c. IMPORTANT FIRST AMENDMENT DEVELOPMENTS

(1) 1st amendment protects the emotive as well as the intellectual function of speech

(2) 1st time to acknowledge the protection for emotive function (conveying inexpressible emotions)

d. Other principles the court relies on:

(1) one man’s vulgarity is another’s lyric

(2) forbidding particular words runs a substantial risk of suppressing ideas in the process (cannot suppress words without suppressing ideas)

3. RABBAN – would prohibiting words like “fuck the draft” significantly threaten 1st amendment rights?

a. yes, war is obscene, need to use obscenity to express that feeling in the best way

b. Yes, not everyone is adept at using the most articulate words to express what they may think.  Allowing the use of crudity might be the best way for some people to express themselves

C. PORNOGRAPHY – American Booksellers v. Hudnut (1986)
1. Background of Anti-pornography Activism

a. McKinnon

(1) pornography institutionalizes male sexual domination

(2) pornography correlated to child abuse and sexual attacks

(3) pornography more act-like than thought-like (pornography does)
b. Sunstien

(1) pornography is more akin to sexual aid than communicative expression (emphasizing the act so that it will be outside 1st amendment concerns)

2. FACTS:  Challenge to the constitutionality of the Indianapolis Anti-pornography Civil Rights Ordinance, which made it a crime to graphically depict sexually subversive women, including women enjoying pain or humiliation, taking pleasure in rape or enjoying domination.

3. MAJORITY (Easterbrook) – Act unconstitutional

a. Judge accepts the premise of the ordinance that pornography causes harm

b. BUT concludes that the regulation violates the first amendment because other speech that causes harm is still permitted (e.g., communist speech, racist speech, anti-democratic speech, anti-Semitism)

(1) impossible to distinguish pornography causing harm from other kinds of speech causing harm.  

(2) Cannot punish speech simply because it causes harm because then we would have to punish all kinds of speech.

c. Possible responses by the defenders of the ordinance:

(1) absurd analogy to contrast pornography with speech about television 

(2) all the analogized speech should be regulated as well.  (all other western countries regulate racist speech)

d. Easterbrook however objects to the ordinance because it is not content neutral
(1) not up to the state to say which ideas are right and which ideas are wrong

(2) the problem with the law is that it allows the state to be perpetual censor – the 1st amendment cannot allow this

(3) the impact of pornography depends on the mental intermediation – not just an act – it is speech

e. Example of differing feminist viewpoint is the Anti-Censorship Taskforce which argued that what some feminists found demeaning were actually liberating to other women

f. The traditional justification for FS offered by Holmes (search for truth in the marketplace of ideas) and Brandeis (the remedy for bad speech is more speech) will not work with pornography.

(1) Pornography is not part of the answer for the search for the truth.  A woman cannot seek recourse in more speech after being sexually attacked.

(2) Easterbrook acknowledges this rationale does not apply to pornography but pornography should still be protected under the 1st amendment because you want to prevent government censorship.

D. HATE SPEECH – R.A.V. v. City of St. Paul (1992)

1. FACTS:  appeal from a conviction under a Minnesota statute prohibiting crimes based on race, color, creed, religion, or gender.  Teenagers built and burned cross in yard of black family.  

2. Overview:  

a. Supreme Court construed ordinance as being limited to fighting words but rejected request by RAV to revisit Chaplinsky and modify fighting words doctrine.  

b. Argument by RAV: For past 50 years, no court has applied fighting words doctrine that gave Chaplinsky little precedential weight.  Fighting words should not have 1st amendment protection.

c. Concurring justices agreed with Majority that upholding of ordinance should be reversed but on a different basis: OVERBREATH DOCTRINE

(1) definition of overbroad = criminalizes unprotected expression and expression protected by the 1st amendment

(2) St. Paul statute invalid on its face because it was overbroad by encompassing both unprotected and protected speech even if the violation of the ordinance pertains only to unprotected speech.

(3) Why?  Statute is overbroad because it is not simply limited to fighting words.  It would criminalize conduct that causes only hurt feelings, offense or resentment and is protected by 1st amendment.  Therefore, ordinance is fatally overbroad and invalid on its face. 

3. Scalia for 5-4 majority:

a. Does not address the overbreath issue

(1) assumes that the ordinance is not overbroad

(2) defers to the supreme Court of Minnesota’s interpretation of statute

(3) Concurring justices:  upset at Scalia’s opinion which ignores overbreath argument and introduces a new doctrine that is almost incomprehensible

b. State constitutes content discrimination and viewpoint discrimination

(1) various categories of speech are unprotected by the 1st amendment. 

Libel – Sullivan, Gertz, Dun & Bradstreet; Obscenity, Fighting Words – Chaplinsky

(2) BUT even within the unprotected categories of speech, 1st amendment prohibits government from making distinctions based on the content of speech.  

(a) content based distinction:  distinction made on the particular subject matter of the speech

E.g. government can proscribe libel and obscenity but cannot limit that proscription to libel which is critical of government because the 1st amendment prohibits distinctions based on content.
(b) EXCEPTIONS:  
((1)) Government can discriminate on the content of speech ONLY when the basis for content discrimination 

consists entirely of the very reason the entire class of speech at issue is proscribable. 

E.g. government can regulate within the category of obscenity based on the extent of lascivity.  The degree of 

lasciviousness is an permissible reason to discriminate on conduct.  (Okay to allow some obscenity where you 

could prohibit it, but you will not allow the most lascivious obscenity).  



((2)) If the underlying statue is directed at conduct rather than speech, then one can apply that statute to content

based category of proscribable classes of speech.

E.g. If the statute prohibits sec discrimination in the workplace (prohibits conduct) then it is lawful (does not violate 

1st amendment) to punish sexually derogatory Fighting Words that are part of conduct even though it is a content-based distinction within fighting words 

(3) Scalia applies analysis to St. Paul ordinance and concludes that the ordinance is unconstitutional because it discriminates based on content and neither exception applies.

(a) Why?  Prohibits some fighting words but not all; therefore, the statute makes a content based distinction.

(b) Also viewpoint discrimination: distinction made within in the subject of speech where some views are allowed and others are prohibited.
E.g. supports republicans and not democrats.

St. Paul statute prohibits fighting words directed against people of a certain race, but does not prohibit fighting words of people who favor racial tolerance.

Viewpoint discrimination is more suspect under the 1st amendment than content discrimination. 

(c) Statute does not fall within exception for content discrimination based on the very reason why a particular class of speech at issue is proscribable. 

(1) Reason for excluding Fighting words is feared breach of peace.  Therefore, the degree of the threat is permissible reason to discriminate on content.  (more threatening – not okay; less threatening – okay)

BUT this statute makes distinction on racial, gender, or religious intolerance.  Therefore, it is unconstitutional because it discriminates on the basis of content because the city is seeking to handicap the expression of particular ideas – that is government censorship and it is bad.  

4. Concurrence Response to Scalia

a. Justices believe that this statute IS related to the underlying reason for prohibiting these FW.  

b.  Stevens:  The threat from FW is greater to the target and society when the FW concern race, color, creed or religion.  Therefore, this is a legitimate content-based distinction and under Scalia’s analysis, the ordinance still survives constitutional test. 

c. White:  The statute is selective regulation but it reflects the concern that FW based on race, color, creed, and religion are more pressing and more likely to cause a breach of the peace.  Therefore, the content-based distinction is valid under the 1st amendment because the distinction is made for the very reason that FW are prohibited.

5. Scalia’s response to Concurrence

a. There could be other categories of speech covered by the statute that are just as likely to cause a breach of the peace.  Therefore, it is unpersuasive to see statute as constitutional because it makes an ineffectual distinction based on the degree of the threat.

b. E.g.  FW to short person might be just as likely to cause breach of the peace;  SNL-point/counterpoint: fascist pig (okay) but ignorant slut (not okay because FW against gender are prohibited by statute)

c. SOLUTION:  FW advocating murder and immediate bodily injury are prohibited

6. Rabban:  predicts further elaboration or move away from Scalia’s opinion.  This is the law for now.  Still it is 5-4 decision in hotly contested area of hate speech.

E. Wisconsin v. Mitchell (1993)

1. FACTS:  1st amendment challenge to state law for intentional selection of victim based on victim’s race.  Already committed crime, but penalty enhanced because of racial motivation behind the crime.  Black kids who watched Mississippi Burning beat up a white kid.

2. D ARG:  kids are being punished because of their ideas

3. GOVT:  okay to consider wide variety of factors, including motivation for crime when assessing the penalty for the crime

4. MAJORITY:  enhancement provision is constitutional 
a. judges can use all kinds of factors to determine a sentence

b. Distinguishes from RAV based on distinction between speech and conduct 

(1) RAV directed at expression;  Mitchell directed at conduct

(2) Speech only used to enhance penalty for actual criminal conduct.

IX. Political Advocacy and “Symbolic” Dissent

A. Texas v. Johnson (1989)
1. FACTS:  Johnson burned American flag in protest of Reagan Administration policies linked to corporate policies of Dallas-based companies. 

a.  State granted that this was expressive conduct that raised 1st amendment issues, but it insisted that Johnson had still violated TX penal code provision by desecrating a venerated object. 

b. Texas claimed two state interests:  

(1) to prevent breaches of the peace

(2) to preserve the flag as a symbol of national unity

c. Like past precedent of O’Brien 
(1) expressive element SPEECH (expressing protest of Reagan policies)  AND non-expressive element CONDUCT (burning the flag)

(2) O’Brien:  conviction upheld for burning of draft card because government had an important interest in preventing the burning of the draft card unrelated to the reasons for burning the card.  

(a) draft cards facilitate the administration of the draft

(b) draft cards help government identify delinquents 

(3) The administrative benefits of draft cards were sufficiently important reasons for punishing the burning of the draft card.  O’Brien was not punished for his political beliefs or protest.

(4) TEST:  If punishment is for non-speech aspect AND is unrelated to non-speech aspect, the government can constitutionally regulate the non-speech element.  (only incidental limitation on FS; therefore, government can legitimately regulate the conduct by punishment as long as not punishing the actual expression)

2. Majority (Brennan):

a. Texas argues that it can punish the conduct (burning of the flag):  (1) to prevent a breach of the peace (2) to preserve the flag as a symbol of national unity

(1) COURT:  there was no danger of breach of the peace involved here because there was not a sufficient or actual threat and no breach of the peace actually occurred.

(a) Texas did not bring charges for breaching the peace

(b) Unconstitutional to assume that the degree of the offense felt by the audience to breach the peace.  Must have more direct evidence of threat of breach of peace than that.

(2) COURT: Preserving the flag as a symbol is a legitimate government interest as acknowledged in Spence, but Texas is suppressing free expression by prohibiting the burning of the flag.  Prohibitions of freedom of expression were allowed in O’Brien.  BUT Texas lacks sufficient unrelated government interest in prohibiting flag burning to justify the suppression of free speech.  In Johnson, there is legitimate government interest but it is RELATED to the expression it is trying to prohibit.  Government trying to maintain the flag as symbol of national unity while Johnson was trying either (1) to express that the flag was not a symbol of national unity or (2) that the flag should be symbol of national unity but was meaningless given Reagan’s policies that destroyed that unity. Therefore, the government interest fails the O’Brien test.

b. The court also says that there is no general law that prohibits burning the American flag.  In fact, it is part of protocol to burn the American flag if it touches the ground.  Therefore, it was clear that Johnson was prosecuted because of his message.  That is content-based prosecution and unconstitutional.

c. HOWEVER, the government can prevail even without passing the O’Brien test if the state can show that its interest in regulating the expression outweigh the individual interest of the person prosecuted.  There is a much greater showing of state interest required though.

(1) Texas claims that there is an interest in preserving the flag as a symbol of national unity

(2) Court says that Texas did not meet the demanding scrutiny test because the government cannot prohibit expression of idea simply because society finds the idea itself offensive or disagreeable.  Johnson is expressing the fact that there is no national unity.  Just because the state finds Johnson’s viewpoint repulsive does not give it the right to prohibit Johnson’s speech.

(3) An example of state interest that might pass this higher scrutiny test is national security interest (NY Times) where soldiers might be killed in battle if location of troops were exposed.

3. Dissent (Rehnquist) 

a. Criticizes the majority for treating the flag as if it were just another symbol.

(1) It is a special and distinctive symbol for our country with history of over 200 years.

(2) The flag does not represent any particular idea or viewpoint.  The flag represent something special to all Americans regardless of their personal views.

b. The flag is unique and therefore is deserving of special protection.  There is a public interest in preserving the symbol that is different from the preservation of all other symbols.  We should make special exception for the flag.  

(1) Majority Response: It is inconsistent with what the flag stands for to make a special exception for the flag and allow punishment of expression that attacks the flag. 

4. Rabban What if?  What if Rhenquist’s Opinion had been the majority Opinion?  

a. Slippery Slope is not a concern because the exception to free speech would only be made for flag burning

b. No real major consequence for the 1st amendment.

c. Unlike the result if Cohen expression was prohibited because sometimes the best way to express obscene view is with an obscenity.

X. Freedom Not to Speak

A. Western Virginia Board of Education v. Barnette (1943)  (symbolic speech – salute to US flag)
1. FACTS:  Jehovah’s witnesses refused to salute flag because graven image based on their following of Exodus:  “thou shall not bow down or serve graven images”

2. MAJORITY (Jackson)  STATUTE UNCONSTITUTIONAL – one of the greatest opinions on free speech/ also written during WWII where the justices were conscious of not repeating the repression of WWI

a. Flag salute is form of utterance.  The symbol is a short cut from mind to mind (communication)

b. State is demanding “adherence to government as presently organized” by requiring a salute to the flag.  Salute symbolizes acceptance of political ideas. 

(1) Cites earlier Christians who were punished because they refused to salute authority as examples of when mainstream Christianity punished in addition to fringe Jehovah’s Witnesses.

(2) Also illustrates the consequences of noncompliance with statute: expulsion, suspension, and labeling as juvenile delinquents.

c. Government cannot compel people to speak.  Jackson applies clear and present danger test, but finds no clear or present danger at all that would require suppression of speech.

d. Link between popular sovereignty and 1st amendment mirrors language from Pentagon Papers, Brandies in Whitney, Tucker, Madison and Radical Whigs

(1) Government by the consent of the governed.  Bill of rights denies coercion of that consent by authority controlled by public opinion.  Not public opinion controlled by authority

(2) Those who begin coercive elimination of dissent exterminate dissenters.  The only unanimity is in the graveyard.

e. Must look beyond the war context (its 1943) and our own flag.

(1) Constitution allows use to be diverse in democracy.  We should not have to compel flag salutes.  

(2) Freedom to differ is not limited to things that do not matter much.  (e.g., Holmes treatment of defendants in Abrams as “puny” and “insignificant” speakers).  Jackson says that we need freedom of speech for the things that matter, too.  

f. Famous dicta:  

(1) p. 619

(2) p. 620

3. DISSENT (Frankfurter)

a. Self-referential but claiming he cannot do something protective for minorities (protests all the way);  he finds legal grounds to refer to the legislature

b. Down plays the relevance to clear and present danger.  CAPD should be limited to sedition in times of war.  (his position in Dennis) 
c. As in Dennis and Beauharnais, Frankfurter is willing to generally defer to the legislature on civil liberties, social and economic (Lochner) issues. 

(1) Majority of the Supreme Court now defers to the legislature on economic and social issues (Lochner) 

(2) However, there is strict scrutiny for civil rights and free speech (preferential treatment of 1st amendment)
d. Salute to the flag does not impose even a slight suppression.  Does not curb speech or beliefs.

(1) Response:  

(a) Forcing Jehovah’s witnesses to do something that has repulsive meaning for them does curb their beliefs.  (like Jews being forced to worship golden calf)

(b) Weakens symbolism of flag no matter what your beliefs are.

B. Abood v. Detroit Board of Education (1977)

1. FACTS:  Attack on state legislature that permitted “agency shops” which were arrangement whereby every employee represented by Union must pay to union a service fee equal to the amount of union dues.  Employees who refused to pay fee to union were fired.

a. Two Labor principles:

(1) Principle of exclusive representation: only one Union can represent the workforce of the employer, the union is obligated to represent all employees regardless of whether they support the union.  Designation of the union as exclusive representative for the employer carries important responsibilities. 

(2) Duty of Fair Representation: In return for right to represent all Employees in unit, the Union owes duty to fairly represent all employees.  Union breaches duty if it does not treat nonmembers the same as members.

b. THEORY:  Nonunion members of the unit who are benefited by union representation should then be required to pay their fair share of union’s costs (the service fee).  They should not freeload and get benefit without contributing to cost. 

c. Employee Argument:

(1) General Objection to Any Contribution to Union: collective bargaining is inherently political in nature.  For government to require that employees support union to which they object is to compel employee to speak in ways that they find repulsive.

(2) Specific objection to Union Activities: Offensive to support union activities unrelated to collective bargaining.

2. MAJORITY 

a. Addressed EE claims separately

(1) Court agreed that 1st amendment interests are implicated by forced contributions to union.

(a) The employee may have ideological objections to union activities in its role as exclusive representative of employer unit. 

((1)) Example of economic issues are wage issues and limitation on the right to strike

((2)) Social issues: insurance coverage of abortions

(b) Some employees may have refused to join Union because they hate unions generally.  Ideological objection to unions

(2) BUT significant government interest in maintaining labor peace justifies admitted restriction of employee 1st amendment rights.  (controls union rivalry, and union contributes to peace by collective bargaining)

(3) LIMITATION

(a) as long as the money is used for collective bargaining only, then it is okay for unions to compel contributions from employees whose employer units are represented by union.  WHY?  Collective bargaining helps labor peace

(b) ISSUE:  what is related and what is unrelated to collective bargaining?

(1) RELATED UNION EXPENSES:  costs associated with collective bargaining, expenses for national convention of unions, union publications reporting about collective bargaining, lobbying for ratification expenses for specific collective bargaining agreement, litigation expenses for actual bargaining unit

(2) UNRELATED UNION EXPENSES: general lobbying expenses, litigation expenses for another bargaining unit (even if result will impact other units), general organization expenses, political contributions to candidates (c/a:  want candidates who will help labor interests in collective bargaining; response:  indirect relation to collective bargaining)

3. Powell DISSENT

a. union should have burden of demonstrating how each expense charged to dissenting employee is related to collective bargaining

4. Later cases have not gone as far as Powell suggests, but they have found that union has obligation to disclose accounting expenses AND make quick decision on disputed expenses

a. Keller v. State Bar of California

(1) Many state bars compel attorneys to pay state bar dues.  Challenged by attorney on 1st amendment grounds.  Court relied on Abood:  “Abood held that union could not use dues to activities of union unrelated to collective bargaining”. 

(a) State interest in bar dues:   (1) regulating legal profession and (2) increasing caliber of profession by policing ethics.  

(b) There is a legitimate state interest; therefore, the state bar can fund activities related to those interests but no those unrelated to the legitimate state interest.

(c) Standard difficult to define:

((1)) UNRELATED: lobbying for gun control or freeze on nuclear weapons.

((2)) RELATED:  disciplining members of the bar; proposing ethical codes for the profession

b. Mandatory Student fees – Smith

(1) Constitutionally compelled Student fees are those being used in coordination with university mission.  At some point, the education interest of the group is exceeded by the individual interest of the group.  

(2) COURT:  regents may not collect from any dissenting student any fee that is being used to lobby governmental bodies. 

(a) May not use student fees to lobby for nuclear freeze, rent control, and transportation.  More likely that rent control and transportation are related to educational interest BUT court trying to deter lobbying generally because it is so political in nature.

c. SUMMARY:  If legitimate state interest related to compelled contribution then okay.

XI. The Government as Employer

ISSUE:  Can government restrict employee speech in way it could not restrict the speech of regular citizens?

A. Early treatment of employee employed by government did not address 1st amendment principles

1. Example of Holmes in McAuliffe: Employee has no rights against the government.  Constitutional right to be active political citizen but no constitutional right to be a policeman.  Constitutional for employee to sacrifice individual rights in order to be government servant. 

a.  Called Right Privilege Distinction: A citizen has a right to free speech but in return for privilege of public employment, the citizen waives the right of free speech for government employment.  IF the right of free speech is too important, then don’t work for the government.

2. Supreme relied on right privilege through the 1950’s but the Warren court rejected this distinction and replaced it with 

a. Unconstitutional Conditions Doctrine – government cannot condition a benefit on the waiver of a constitutional right.
b. What government cannot do to anyone directly because barred by the 1st amendment, the government cannot do to employee indirectly by offering a trade.  i,e, “surrender of right in exchange for a valuable privilege” such as a public job, public contract, rent controlled apartment, etc. 

B. Pickering v. Board of Education of Will County Illinois (1968)

1. FACTS:  Teacher Pickering fired for sending a letter to a local newspaper incorrectly criticizing the allocation of funding at his school.  Supreme Court of Illinois rejected Pickering’s claim based on the right-privilege distinction that held that the 1st amendment rights that you have as a citizen can be waived when you are a government employee.

2. Majority (Marshall) rejection of right privilege doctrine. Government cannot force citizens to waive their rights in order to gain public employment.  Adopts unconstitutional conditions doctrine.  (Note:  Warren court had habit of overturning prior law while claiming to be following precedent ex:  Brandenburg (court said merely applying Dennis when really taking whole new approach;  in Pickering, the Warren court is changing the law without stating the extent they are changing it)
a. Even though the Supreme Court rejects the right privilege doctrine and applies the unconstitutional conditions doctrine that does not mean that the state has to treat employees the same as its citizens.  

(1) State interest as employer may be used to justify restrictions on FS of employee under certain circumstances.  For example, maintaining discipline by immediate supervisor, maintaining harmony among coworkers.

(2) Must balance 2 competing interest between the interest of the teacher as citizen to comment on issues of public concern (employee interest) against the interest of the state (employer interest) in promoting the “efficiency of the public services it performs through employees. ”  Court applied balancing test and analyzes the letter.  Balance favors Pickering because 

(a) Statements made by employee where not directed toward any one person like an immediate supervisor or co-worker.  Therefore the government interest as employer of maintaining discipline and harmony in the workplace were not invoked.

(b) It is unlikely that Pickering had special access to information that was outside the public domain that might influence the public in such a way that they would believe that his statements were true.  There was no indication that the employee’s speech had special interest on the public.  However, if Pickering had access to special information and used that information to mislead the public, then that would have weighed in favor of the state interest.

(3) The statements made by Pickering were false.  He exaggerated the amount of money spent on athletics.  The Supreme Court said that the falsity of the employee’s statement does influence the balancing test.  To deal with false statements, the court imports the New York Times v. Sullivan standard: To the extent that the speech of a public employee deals with issues of PUBLIC importance, then the standard of Sullivan applies.  

(a) False speech of employee is protected unless the statement made is “knowingly false or made with reckless disregard for the truth.”

(b) The court uses the same justification for this standard to be imported in this case as it used in Sullivan.  The public interest in having free and unfettered debate on public issues will protect even false speech.

3. Concurrence/ Dissent (White)

a. Approves the application of NYT to employment, but would allow firing of teacher even without malice finding if there is a showing of harm, a question which the majority leaves open.  

(1) BELIEVES that under the Pickering standard, a teacher who has spoken or written with actual malice can be fired even if there is no negative impact on the schools. 

(2) UPSET that the majority of the court left issue of whether employee could be fired without showing of harm if statements true or negligent.  The majority should have resolved issue and found that the employee may be fired if the statement is true or negligently false even if there is harm in some circumstances.

(3) RABBAN thought: Can truthful speech by public employee be punished?  YES.  If truthful speech impacts the harmony with coworkers or the discipline of the immediate superior then state interest may weigh in favor of restricting speech even if true.  For example, if employee leaks confidential information from the public defender’s or prosecutor’s office, then even though the statements he makes are true he has violated department policy and may be fired.
b. Important distinction between public and private sector: 1st amendment does not apply to the private sector because it does not involve state action (invoking 14th amendment).  Therefore, the Constitution imposes restrictions on public employers that do not apply to private employers.  

C. United States Civil Service v. National Association of Letter Carriers (1973)

1. FACTS:  Challenge to the constitutionality of the Hatch Act, which prohibits federal employees from taking active part in political campaigns.  (Ex Parte Curtis –also limited participation of government employees in political campaigns and rejected free speech claims)

2. Majority (WHITE): upholds statute prohibiting government employee involvement in political campaigns.

a. Government interest is “promoting efficiency of public service” (also cited in Pickering)
(1) Court concerned that high level political appointees in government will reward or punish employees subordinates based on which party they support.

b. Government interest in efficiency outweighs employee 1st amendment interest in participating in political campaigns.  A facial challenge will not be permitted if only marginal applications of the statute would infringe on 1st amendment, i.e., the statute mainly covers a wide range of easily definable and constantly proscribable conduct. 

Mixed Motive Cases

D. Mt Healthy City School District Board of Education v. Doyle (1977)

1. FACTS:  School board does not renew contract of really bad teacher who claims that the decision was based on his critical call to radio show.  All kinds of other potential reasons for the firing (mixed motives for the termination of employment):  

a. constitutionally permissible reasons – making obscene gesture, throwing spaghetti in cafeteria, calling students “sons of bitches”

b. constitutionally impermissible reason – calling radio station to complain about school dress code

2. TRIAL COURT:  found

a. Call to radio station was protected speech

b. Call to the station was a substantial reason for why he was fired

c. Remedy:  reinstate Doyle and give him back pay.

3. MAJORITY (Rehnquist):

a. Agreed that the call to the radio station was speech protected by the first amendment, BUT said that Doyle did not have to be rehired if it the board would have made the same decision without consideration of the protected speech.

b. New TEST:  The plaintiff employee must show that protected speech was substantial factor in his firing (motivating factor in employer’s decision not to rehire)  then the burden shifts to the employer to show by preponderance of the evidence that the employer would have made the same decision anyway (51%+ of the decision based on constitutionally permissible reasons).

c. THEORY: A borderline or marginal candidate should not be in a better position with respect to employment by taking advantage of violation of constitutional right to get back the job he would have been fired from anyway.  Free Speech does not give employee greater rights than he would have had otherwise.

d. CRITICISM:  Doyle should not have been reinstated, but the test makes it too easy for the court to say that the same decision would have been made anyway.  Some factual situations make the decision a closer decision than Doyle’s was.

4. RABBAN:  Rhenquist’s use of “substantial factor” as being “motivating factor”.  Rabban believes that these are different concepts but Rhenquist uses them interchangeably.  Rabban’s interpretation:

a. Substantial = significant influence – the factor with the greatest weight

b. Motivating = any factor with influence even if it is minor

Rabban’s interpretation of the rule calls for his definition of substantial to apply.  Therefore, if a certain percentage of employee’s constitutionally protected speech is a significant motivating factor, then the employer should lose.  If an employee can prove that certain percentage of decision was based on protected speech, then the employer should lose. 

E. Givhan v. Western Line Consolidated School District (1979)

1. FACTS:  School district refuses to rehire teacher.

2. TC:  Primary reason for not rehiring was Givhan’s criticism of district’s refusal to desegregate and its discriminatory hiring practices.

3. AC:  Agreed with the trial court’s finding of the reasons for firing BUT upheld district’s decision because Givhan had made complaints privately to school principal; thus, her speech was unprotected. 

4. Distinguishing case from Pickering:  
a.  Pickering – employee complained publicly in newspaper.  Givhan – employee spoke in private forum.

5. MAJORITY (Rhenquist): If public employee arranges to communicate privately with employer rather than spread his views before the public, his speech should still be protected.  

a. Rabban’s theory: teacher should not be punished for being more prudent than the Constitution requires.  If teacher went public with her feelings she would have been protected as in Pickering.   However, here she used discretion and spoke privately to supervisor first; therefore speech should still be protected.

b. HOLDING: Whether the speech is made in public or private arena should not be important, only need to worry about whether subject matter of speech was public or private and whether public speech is the substantial factor in the decision not to rehire.

F. Connick v. Myers (1983) 

1. FACTS:  State employee fired.  ER Connick said EE was fired because she refused to accept a transfer and was insubordinate.  TC said Connick fired Myers because of issues raised in questionnaire, which asked about morale, administration of public agency, and relationships between DA, employees and political campaigns.  TC applied Pickering balancing test and found that Myers had a valid 1st amendment claim based on a matter of public concern.

2. MAJORITY: (White)  Sustained DA’s decision to fire Myers because speech involved personal matters 

a. Distinction between citizen who speaks on matters of public concern and employee who speaks of matters of personal interest.  Citizen speech protected but employee who talks of personal matters is not protected speech.

(1) UNPROTECTED PRIVATE SPEECH:  public EE personal concerns about transfer = office policies, level of confidence in supervisor (arose out of personal dispute with Connick)

(a) Dissent argued that office policies of public office like district attorney’s office were also a matter of public concern.

(b) Majority responded that the purpose of the questions in the questionnaire were not to evaluate the operation of the office but  to gather ammunition against the employer

(2) PROTECTED PUBLIC SPEECH: Public Concern of public employee = pressure to work in political campaign  (ex also from Givhan)
(3) Reason for distinction: Government can’t operate if every employment decision becomes constitutional issue.  Officials should have latitude in operating their offices without judicial oversight.  If no distinction is made, then any criticism by an employee about employment will become 1st amendment constitutional case.

3. DISSENT

a. Agrees with the policy concern of the majority BUT

(1) no evidence that there would be problems with the operation of the district attorney office or a disruption of government operations because of the decision

(2) Court should “not artificially restrict the concept of public concern.”  Majority wrongfully decides the subjects of the questionnaire are personal concerns when some are actually public concerns.  The court should give adequate weight to the public’s important interest in efficient performance of government function as in Pickering.

b. RESULT:  Lower court decisions following Connick were all over the map as to whether speech covers public or private concern because no real clear standard set out by the court. 

4. STANDARD /GUIDANCE GIVEN BY THE COURT

a. Look at the specific CONTEXT of the speech when it arises (the manner, time and place in which speech arises)

(1) Threat of insubordination.  If public concern grows out of personal dispute concerning the very application of that policy to the speaker, then the speech is more likely personal speech.  (ex:  transferred before wrote the questionnaire; questionnaire seen as retaliatory)

(2) More latitude given to professional employee, more likely to be public speech

(3) If speech concerns violations of public policy, then the speech is more likely public speech

(4) Forum of speech.  If non-public forum as in Givhan (to supervisor) and Connick (in the office) it is more likely NOT a matter of public concern.  If in public forum it is clearly public speech as in Pickering speech in newspaper.  Rabban thinks that employee in danger by not going public with speech that it will be deemed private.

(5) Speaker.  If the speaker is a citizen (ex: friend of Myers) then it looks more like speech about public concern over the operation of a public office representing the general public interest in the operation of government.  More personal slant when Myers herself says the same thing.

b. Public Private distinction is not always necessary when:

(1) clear government interest in efficiency outweighs the employee speaking on manner of public concern Pickering, Letter Carriers, Connick

(2) Employer always has Mount Healthy to say that employer would have made same decision
(3) New York Times v. Sullivan standard applied through Pickering.
G. Rust v. Sullivan (1991)
1. FACTS:  Health care organization and doctors claimed that statute violated 1st amendment because viewpoint based discrimination.

2. ISSUES 

a. Case involves unconstitutional conditions doctrine.  

(1) Dissent:  majority using right-privilege doctrine because the statute prohibited the right of doctors to talk about abortion because they were government employees.  

(2) Majority response: Not right-privilege doctrine because under old doctrine as a condition of accepting employment, the employee must waive general right to free speech.  Here the statute places no restriction on the doctor outside of the clinic, only on what he can say at work.  Doctor can still advocate abortion outside of the clinic and participate in abortion related activities.  The restriction is only limited to employment; it is not general prohibition on speech.

b. Government’s restriction of speech of employee while at work 

(1) Majority:  Government can restrict speech of employee while at work.  For example, law school professors should not be discussing sports or movies while teaching class.  OK to restrict speech here 

(2) Dissent response:  Majority misconstrues facts

(a) in this case the speech is relevant to the work – therefore majority making content based discrimination

(b) majority construction of Title X project is viewpoint discrimination because telling doctor not to advocate abortion

(3) Majority Response: Not viewpoint discrimination because government is merely choosing to fund one program over others.  Purpose of Title X program is to provide family planning and prenatal health care for indigent people; abortion is not family planning; Title X does not provide post-conception medical care.  Government can restrict speech about abortion in the same way it can restrict sports speech in class because it is unrelated to the purposes of the government program.

(4) Dissent Response: Majority’s characterization of project as offering “preventative or preconception services” in order to preclude speech about abortion.  Really Title X includes discussion of adoption and other post-conception care like breast cancer screening etc. 

c. Can Government always limit expression of Employee

(1) Majority says NO.  There are certain types of government organizations like universities which cannot censor employee speech by conditioning government or federal funds based on whether speech occurs or not.  For example, government cannot withhold funds from medical school for talking about abortion.

XII. The Government’s Management of Public Property

A. There are Significant Parallels between the topics of government as employer and government as manager of public property.

1. Government right to restrict expressive conduct

a. As employer.  Pickering:  “It cannot be gainsaid that the state had interests as employer in regulating speech of its employees that differ significantly from those it possesses in connection with the regulation of speech of its citizenry in general.”

b. As public property owner.  Rehnquist in Pickering:  “expressive conduct which may not be prohibited by state as sovereign may be proscribed by state as property owner.”

2. Variation Right Privilege Distinction

a. Holmes in McAuliffe articulated the right privilege distinction:  “the government as employer can ask employee to give up his rights as a citizen in exchange for his employment by the government”

b. Davis (Massachusetts Supreme Court opinion authored by Holmes and ratified by Supreme Court) held that the legislature can limit public access to public places just as the owner of a private house can regulate the use of his property.

3. Overthrow of old “Holmesian” Doctrine – Just as the Holmes government as employer position was modified by later Supreme Court opinions (Pickering, Givhan, Mt Healthy, Connick, Letter Carriers, and Rust) so has the government as public property owner case law been changed.  Now the 1st amendment constrains the government as a public property owner.

B. Hague v. Committee for Industrial Organization (1939)

1. FACTS: New Jersey passed ordinance that prohibited unions form using public streets to organize workers.  Unions claimed that the ordinance violated 1st amendment rights of workers.  City relied on Davis precedent holding that the city’s ownership of streets and parks is as absolute as one’s ownership of a private home.

2. MAJORITY (Roberts): Refuses to revisit Davis but really ignores mandatory law contrary to its opinion.

a.  Streets and parks are traditional public forums that have “immemorially been held for the use of the public and have been used for the purposes of the citizens;” therefore, the city cannot regulate the free speech that occurs on them.  The FS rights of citizens are protected by the privileges and immunities clause of the 14th amendment.

b. The ordinance is void on its face.  Public citizens do not even need permits to exercise their 1st amendment rights. 

3. DISSENT (Stone): Criticizes the Majority’s reliance on the privileges and immunities clause instead of the liberty clause of the 14th amendment.  

a. Privileges and immunities only applies to citizens; so the application of the court’s decision may not protect those who are not citizens of the United States.

b. The privileges and immunities clause can only be applied when the national government is involved.  The liberty clause would have covered state action as well.

c. Majority could have sought support in Harlan’s broad interpretation of the privileges and immunities clause, but did not.  Harlan viewed the privileges and immunities clause as extending to all speech not just that of the national government.

C. Perry Educational Association v. Perry Local Education Association (1983)

1. Court establishes 3 categories of public property:

a. Quintessential Public Forum (Traditional Public Forum) – parks and streets
(1) State can make content-based exclusion of protected 1st amendment speech if:

(a) there is a compelling state interest AND

(b) content neutral restriction is narrowly drawn to achieve the end of the state interest

LIMITED CATEGORY OF CONTENT-BASED EXCLUSIONS: incitement speech, race-based communications as in RAV, and to protect national security. 

(2) State may also enforce regulations of the time place and manner of expression which are:
(a) content neutral

(b) narrowly tailored to serve significant government interest

(c) leave open ample alternative channels of communication

EXAMPLES:  blocking off the street for parades, restricting use because of noise violations, controlling crowds for the safety of the citizens.

b. State Created Public Forums – university meeting facilities, school board meeting, classrooms, municipal theater
(1) Government voluntarily opens these forums up to the public.  The state designates this property as place for expressive activity

(2) As long as the facility remains open to the public, then the rules for traditional public forums apply.  BUT government can shut down a state created public forum at any time.  (In contrast, a state cannot close a park any time it wishes to restrict speech)

(3) State can limit expression in state created public forum to the limited purpose for which the forum created.
EXAMPLE:  state can prohibit discussions of foreign policy at school board meetings.

c. Other Public Property (All property owned by the state that does not fall into category 1 or 2.)
(1) State can refuse to allow speech on public property as longs as:

(a) regulation of speech is reasonable (because not for intended purpose of the forum)  

[Theory:  most public property is not designed for expression but designed for intended purpose]

AND

(b) regulation is not based on viewpoint discrimination (an effort to suppress expression merely because public officials oppose the speaker’s views)

[Theory:  Government cannot engage in viewpoint discrimination.  For example, it cannot allow democrats to mail leaflets through the postal system but not allow republicans to distribute the same types of brochures.

EXAMPLE:  State office building is not a public forum.  Greenburgh did not allow the distribution of pamphlets at the post office because the post office is intended to be a place to mail things.

2. FACTS:  Question of whether exclusive contract where one union can be designated as allowed to use the interschool mail system and teacher mail boxes when another union is excluded.

3. Plaintiff/AC/Dissent: claimed exclusion was based on viewpoint discrimination to allow mailbox access to the majority union and other groups but exclude minority union from using mailbox facilities.  Viewpoint discrimination violates 1st amendment even if not state created public forum. 

4. MAJORITY:

a. The exclusion is not viewpoint discrimination because the unions were only treated differently because of their status not their viewpoints.  Differential treatment reflected the fact that one union was the exclusive representative of the teachers.  The other union did not have the access because it was not the exclusive representative.  Principle of exclusive representation elaborated in Abood: exclusive representative has the exclusive duty to represent all its members.

b. Based on the court’s distinction then minority unions should have access to the mailbox if the leaflets they chose to distribute are unrelated to exclusive representation of union.  As in Abood, the activity must be related to collective bargaining agreement.  

XIII. Access to the Mass Media 

ISSUE:  What are the first amendment arguments for and against providing a right of access to the media?

ISSUE:  What are the first amendment arguments for and against having a different standard for regulating the airwaves and the newspapers?

A. Red Lion Broadcasting Company v. FCC (1969)

1. FACTS:  Challenge to the Fairness Doctrine which requires broadcasters to give free air time to those who have been personally attacked by their station.  

a.  Fairness doctrine unconstitutional.  Red Lion refused to allow Cook to respond to attack as communist because they said that their first amendment rights were violated.  The broadcasters claimed the freedom not to speak and a right to exclude views and refuse reply.

2. MAJORITY (White): held 
a. Fairness doctrine constitutional.  The special characteristics of broadcasting create special limitations on speech.  Frequencies are scarce public resources doled out by the government, and as a condition of the license the broadcaster cannot exclude other opinions.  Broadcasters are lucky to have the advantage of the airwaves (Government could have provided open access to all the public.), but the government has not granted a monopoly with the license.  The only limitation on the license is to provide access to those who are personally attacked.  This requirement does not violate the 1st amendment.
b. Danger of Self-Censorship.

(1)  Red lion argued that if broadcasters were required to offer time for reply, then it would lead to self-censorship of the media.  Broadcasters would shy away from covering controversial topics of debate if they will have to sacrifice airtime to allow dissenting view to respond.  This chilling effect on speech is the antithesis of 1st amendment goals.
(2) Court rejected this argument for two reasons:
(i) First, unlikely that there really is danger of actual self-censorship.  There is not sufficient evidence of this threat.

(ii) Second, the government can combat any danger by conditioning the renewal of the broadcast license on the station’s coverage of public affairs.
(a) THEORY:  Condition to provide coverage of a public event is pro-first amendment and furthers 1st amendment goals.

(b) Diversity of perspectives on public issues that are covered on the airwaves is also important function of broadcast.  Government has interest in preventing unlimited private censorship by the highest bidder.
(3) Court does make one distinction: IF the government was telling the station what views it had to broadcast or designating events that had to be covered, then that would violate the 1st amendment.  This concern is not invoked here.
c. Court was not ruling that the 1st amendment requires the fairness doctrine but only that the fairness doctrine was consistent with 1st amendment principles.  The legislature repealed the fairness doctrine, but the personal attack rule is still in place.

(1) CBS v. Democratic Nat’l Committee (1973) – in light of the fairness doctrine, 1st amendment does not require broadcast licensee otherwise to yield airtime to third party requests. 

B. Miami Herald v. Tornillo (1974) (POST-RED LION)
1. FACTS:  Florida statute required right to response by attacked candidates in newspapers, challenged by the Miami Herald.  Seems like it is a perfect analogy to Fairness Doctrine in Red Lion.  Right of access to the media expressly rejected.

2. MAJORITY (Burger): Supreme Court makes the losing arguments from Red Lion winners here.  Supreme Court much more concerned with editorial independence and chilling effect, and yet rejects the idea of monopolization of access to publication resources.  

a. Statute unconstitutional because:

(1) danger of self censorship if newspapers required to print response to personal effect (chilling effect)

(2) Editorial independence.  Might conclude safe course is to avoid controversy.  Dampens vigor of public debate.

b. Response  (arguments the court rejected in Red Lion)
(1) first amendment goals advanced by response not hindered

(2) no real danger of censorship

(3) not everyone can operate newspaper in 1974 –too expensive.  Not diverse views because only a few can afford newspapers.

C. Public Forum Distinction (VanAlstyne p. 541)

1. Distinction between print and broadcast

a. airwaves = public forum;  newspaper = private forum

b. why?  Government socialized airwaves to be public property and became public forum in 1920 by an act of Congress.  In contrast, the resources used to create newspapers are private.  They are a privately owned and operated commodity. 

2. Private property and State action.

a. Argument: Use of public property is allowed by state law that governs private property.  Creation and enforcement of property law by state is state action.  If private property restricts free speech, then that is state action that is subject to 1st amendment through the 14th.  

b. Response: leaves no distinction between what is private and what is public

c. Reply:  that is okay because the government should have this power.

3. Government Neutrality:  allow free market to work

a. Argument:  If result of free market, the media monopolies arise, then the lack of government intervention is not neutral.  The right of reply does not violate the 1st amendment because it is ensuring forum for minority views and expression of diverse views.

b. Response:  if government had the right to intervene would it use power to promote diverse view.  No, it would act bureaucratically and politically to reflect only the view of the party or government in power.

XIV. Campaign Finance

A. Buckley v. Valeo (1976) – hailed the worst decision of supreme court in recent time for its bad reasoning and for preventing campaign finance reform.  

1. Parallels to Lochner decision
a. In Buckley as in Lochner, the court relied on constitutional provision to overturn popular legislation.  In Lochner, the court used liberty of contract to stop restrictions on economic laissez faire; in Buckley, the court relied on the 1st amendment to overturn campaign finance reform legislation

b. Sunstein views. Lochner court used liberty of K.  In Buckely, court should have made “new deal for speech” to limit the use of 1st amendment (1) to uphold campaign finance reform provisions and (2) to regulate 1st amendment challenges to pornography, race and speech.

2. FACTS:  challenge form a broad political spectrum to the 1974 amendments to the 1971 Federal Election Campaign Act.  Statute limited contributions to political campaigns, expenditures by political campaigns, required public disclosure of campaign contributions, allowed public funding of presidential campaigns, and established the Federal Election Commission.

a. Appellate court upheld statute relied heavily on O’Brien analogy: when speech and nonspeech elements are combined in the same course of conduct, a sufficiently important governmental interest in regulating the nonspeech element can justify incidental limits on the 1st freedoms.   (O’Brien:  government interest in maintaining effective draft system justified restriction on burning draft card; however, speech was unrelated to reason for regulation.)  

b. Majority: In Buckley, the regulation of campaign finance IS the regulation of speech; therefore, they are related.  MONEY IS SPEECH.  Court agrees that government’s interest in corruption control was weighty enough to uphold limits on contributions limitations.

c. Dissent response:  (1) regulations are not suppressing views (as in Johnson) but promoting diversity of speech justifies incidental limitation on speech. (2) Regulations are content neutral to the extent that regulations work to suppress speech ( they do not punish any particular viewpoint (as in Johnson)

3. Majority

a. Limits on Campaign Contributions are Constitutional

(1) 1st amendment interest are at stake but there is a weighty government interest in prevention of corruption and appearance of corruption which justifies “marginal restriction” on 1st amendment rights

(2) Why?  (1) contributors can still speak in other ways because there are other venues for speech (2) no restriction on what you can say. 

b. Limits on campaign Expenditures are Unconstitutional

(1) Limits on (1) independent advocacy of candidates by individuals (2) expenditures by candidates from personal funds (3) total campaign expenditures

(2)  Three government interests for limiting expenditures

(a) Interest in Corruption control 

((1)) Majority arguments to defeat interest

(a) real evil is one single entity giving large donation; therefore the danger of corruption minimized by limiting contributions

(b) interest less when money spent by campaign rather than given directly to candidate   

((2)) Dissent responses:

(a) White Response:  the candidate will know that money came from individual – really greater danger of corruption but not as apparent (two brothers)

(b) Blackman/Burger:  contributions are similar to expenditures – should be no regulation of either (both agree with white that distinction is nonexistence in practice)

(b) Interest in equalization of ability of groups to influence politics 

(1) Majority arguments to defeat interest

(a) restricting some free speech rights of some in order to enhance the relative void of others is inconsistent with the 1st amendment;  

(b) 1st amendment is not about this sort of equalization – cannot limit speech even if in order to equalize

((2)) White response: critical to obviate and dispel impression that government elections are function of money; nothing in the 1st amendment stands in the way of that – need to restore public confidence in elections.

(3) Interest in reducing the skyrocketing costs of political campaigns 

((1)) Majority arguments to defeat interest

(a) 1st amendment denies government the power to determine whether spending is wasteful.  People must retain control over quantity and debate on public issues in political campaigns. 

(b) Rhenquist:  when government owner or public property or employer, then the government justified in imposing restrictions on speech; distinguishes campaign finance statute by saying the government is not acting as property owner or employer in this situation, the statute was enacted for citizens as a whole.  Therefore it is harder for government to justify regulations of all citizens.

((2))Criticism

(a) Government can regulate speech when acting as sovereign.  Brandenburg and cases of national security

(b) Government not favoring one view over another, it is just setting limits without regard to viewpoint.  Therefore not the same 1st amendment concerns at stake.

c. Disclosure Rules upheld by majority as constitutional 

1. Three governmental interests 

a. Provide voters with relevant information about who supported candidate

b. Government interest in deterring corruption aided by disclosure requirements

c. Easier for government to monitor campaign spending abuses because of regulations

2. Minority parties may be subject to harassment/ reprisal as result of disclosure rules.  

a. COURT solution:  allow minorities to present evidence of harassment and possibility court will waive disclosure requirement, but refuses to give general exemption to minority parties

b. DISSENT:  

(1) thresholds to low to relate to interest in preventing government corruption

c. MAJORITY:  okay for minority party to have to receive 25% of vote in order to qualify for federal funds.

d. DISSENT:  public financing easy to get for major parties, should not give preference to major parties ( unconstitutional.  All parties should be equally eligible to receive federal funds.

B. Aftermath of Buckley v. Valeo and its differential treatment of limitations and expenditures.

1. Led to soft money (money spent by political parties) instead of hard money (money spent by individuals)

a. individuals get around restrictions on campaign contributions by contributing to parties as consultants, pollers, volunteers, get out and vote drives.  None of these expenditures are subject to limitation.  

b. Result:  by only striking half the law, none of it is effective.

2. Colorado republican campaign Committee v. Federal election commission (1996) 

a. First amendment prohibits expenditures by party on behalf of candidate

b. Court reinforced Buckley decision BUT left law very unclear:

(1) some justices said that the distinction between contributions and expenditures makes no sense

(2) some justices said no limitations should be placed on neither

(3) some justices said to place limitations on both

XV. Obscenity and Indecency

Like defamation, states are not completely free to define obscenity however they wish and then to punish the distribution of the sale material so defined.  Definitions that the Supreme Court has provided have not been much of a guide so the Supreme Court is in the business of deciding case by case. 

Possible future issue:  Roth quotes Chaplinsky on FW as words outside the 1st amendment that are of such slight social value that it is outweighed by social interest in order and morality.  Some argue that court should make treatment of obscenity the same as court did with libel in Sullivan and constitutionalize the law of libel with some exceptions (Gertz, Dun & Bradstreet)

A. History of Obsenity

1. Federal obscenity law dates from Comstock Act of 1870’s 

a. Cupid Yokes – prosecution led to court’s application of English Hicklin test of obscenity (“whether the tendency of the matter charged as obscenity is to deprave or corrupt those open to influences)

(1) pamphlet held idea that “marriage was legalized institution of slavery” & sexual relations should be governed by the bonds of affection

(2) very few references to sexual activity; no passage that was prurient or titillating; simply argument against marriage and regulation by the church.

b. Hicklin test applied in Patterson, Espionage Act cases and antiwar cases 

2. Justice Miller in Roth misrepresents history when he says that there is no evidence that stern 19th century censorship of public distribution and display of material relating to sex in any way limited or affected the expression of literary, artistic, political or scientific ideas.

a.  Rabban:  what about Cupid’s Yokes

B. Roth v. United States; Alberts v. California (1957)

1. Brennan:  

a. Criticizes Hicklin standard
(1) Hicklin standard can encompass material legitimately treating sex. 

b. Imposes new standard of obscenity in Roth
(1) New standard provides safeguard for constitutional problems raised by Hicklin 

(2) New std: whether to the average person, applying contemporary community standards, if the dominant theme of the material taken as a whole appeals to prurient interests.  If it’s found to be obscenity, then it’s beyond the area of constitutionally protected speech.   Prurient = material having a tendency to excite lustful thoughts. 

(3) Test seen as a minimum constitutional standard for the definition of obscenity, already holding that obscenity is not protected by the 1st amendment   

c. Obscenity not within area of constitutionally protected speech or press.  Obscenity outside the 1st amendment because it is “utterly without redeeming social importance”

2. Harlan Dissent:

a. Rejects Brennan’s definition of obscenity because it combines incompatible tests into an indiscriminate potpourri.  Objected to majority’s use of dictionary definition as generalized, abstract test under which the determination of obscenity would be left to the trial court as largely unreviewable finding of fact. 

(1) Reasoning:  Brennan’s definition would allow books with lustful thoughts that still have redeeming literary value to be labeled obscene.  Believes that the court should not criminalize speech because it would lead to lustful thoughts

(2) Brennan response: books having literary value would be protected 

b. Accepts CA statute but not federal statute – More willing to defer to state’s judgment of what is obscene 

(1) CA statute mentions tendency to corrupt or deprave.  Harlan thinks this language is okay because of the danger of unlawful behavior.  This kind of determination can be made by the state legislature.  Defers to legislature because states should be able to experiment.

(2) Why?

(a) worried about deadening uniformity which can result from nationwide censorship

(b) Governing morality is more of state function than federal function. 

3. Black and Douglas

a. 1st amendment should apply to obscenity AND

b. obscenity should only be regulated under 1st amendment 

(1) Objects to majority standard because no nexus between literature which is prohibited and action which legislature can regulate or prohibit. 

(2) Response to B&D: close to clear and present danger test because it requires a relationship.  Majority rejects their argument by citing Beauharnais because these are categories of speech outside the scope of the 1st amendment.

4. Warren (concurring)

a. focused on the defendant not material alleged obscene

(1) defendant engaged in commercial exploitation of prurient materials as opposed to works of science or literature that might have legitimate context.

(2) CONTEXT – consideration should be geared toward who is the defendant (scientist, author, etc)

(a) helps prevent the law for punishing legitimate words as obscenity

b. Comstock took approach similar to Warren

(1) Not after sexually explicit art or literature 

(2) Only went after editions of literature advertised for their sensual content or published in low rent publications. 

C. Between Roth (1957) and Miller (1973)

1. Supreme court increasingly hesitant about defining speech as obscene

a. Memiors (1966) – plurality decision that took part of Brennan definition from Roth (without redeeming social importance) and transformed it into a factor that prosecution must prove in order to establish that material obscene.

(1) Problem:  prosecution forced to prove a negative which is almost impossible (Burger’s insight in Mills)

b. Stanley v. Georgia – court indicated that it was ready to bring obscenity under the scope of the 1st amendment protection as it had done with libel in Times v. Sullivan.   

c. Many think (Lawrence Tribe) that court will do this in the future and make  it harder to declare something obscene 

d. Miller however 

(1) Backed off trend from Roth to Stanley
(2) Now is the law of obscenity

D. Miller v. California (1973)
1. Court reasserted that obscenity outside the scope of the 1st amendment 

a. reaffirmed Roth holding that obscenity unprotected

b. rejects the “utterly without redeeming social value” test of Memoirs
(1) why?  Work with some redeeming social value may be obscene

(2) social importance may still be relevant but court is not going to place a heavy burden on the state.

2. Court accepts Harlan’s point in Roth about dangers of national standard for obscenity

a. To require a state to structure obscenity proceedings around national standards would be futile.

b. people of different states may have differing standards of obscenity ( therefore need community standards

(1) Maine and Massachusetts may differ from community standards of NY and Las Vegas 

(2) “Deepthroat” obscene in Florida but not in New York or Las Vegas 

3. Court tires to provide more specific and narrow definition of obscenity than it had in the past

a. materials must depict or describe patently offensive “hard core” sexual conduct

b. further definition on p. 809 of examples of what can be obscene

(1) Patently offensive representations or descriptions of ultimate sexual acts, normal or perverted, actual or simulated.

(2) Patently offensive representations or descriptions of masturbation, excretory functions and lewd exhibition of the genitals. 

4. Court emphasizes the importance of CONTEXT in definition of obscenity (Warren in Roth)
a. protected in medical book or serious book or movie but not protecting porn flick

b. court continues to rely on the social value of the material

c. educational purpose behind the showing of obscenity okay – “Deepthroat” shown for regulation of mass media college course

5. Court sets guidelines for the trier of fact:

a. Whether average person applying contemporary community standard finds the dominant theme of the material taken as a whole as appealing to prurient interest AND

b. The work depicts or describes in a patently offensive way, sexual conduct specifically defined by statute as unlawful to portray

c. AND the work taken lacks serious literary, artistic, political or scientific value. 

BUT if jury calls something obscene that should be protected because of its context (ex: anatomy book), then the court has the power to reverse the jury determination on 1st amendment grounds. 

6. Obscenity standard in Miller used to analyze antipornography statute and McKinnon/Dwarkin in Hudnut
a. standard in Miller would call the violent graphic sexually explicit material obscene by community standards

(1) BUT Miller does not address McKinnon’s real concern of women being treated as an object. 

McKinnon would say that offensiveness to community not enough; the standard should go further because it still makes it too hard to prosecute obscenity

(2) Easterbrook said literary value is irrelevant if it is pornographic.  McKinnon was not really targeting those works anyway (like Comstock)

(3) Easterbrook makes no reference to the prurient interest;  McKinnon felt that the material should be outlawed even if there was no appeal to prurient interest.

(4) Language of antipornorgraphy statute “graphic sexually explicit” material is more vague than examples of “hard core” from the court in Miller, The examples are more illustrative and more specific than guidelines.

(5) ME: Pornography does.  Ramifications beyond material itself.

E. Reno v. ACLU (1997) challenge to community decency act of 1996

1. Two key provisions of act:

a. indecent transmission

b. patently offensive transmission

2. In prior cases, Supreme Court indicated that different standards apply depending on media involved.  (For example:  Red Lion – broadcast & Tornillo press)

a. in broadcasting, supreme court allowed regulation of indecent speech that did not meet standard of obscenity.  

(1) Pacifica v. FCC (George Carlin and the 7 dirty words) – San Francisco public radio station played monologue of Carlin about 7 dirty words which you can’t say.  Supreme Court said can’t say words.  Broadcasting 7 dirty words violated federal statute that extended beyond obscenity to cover indecent words.

(2) Reasoning:  unique qualities of broadcast media justified the prohibition of indecent speech. 

b. In Reno, the court said standards for broadcasting media do not extend to Internet.  Distinguished internet from broadcast/radio TV.

(1) Scarcity. Only set number of airwaves available only with federal license.  Internet is open to anyone.

(2) Tradition of regulation of the broadcast media.  No regulation of the Internet (has no history).

(3) Invasiveness.  Media is in your face and you can’t avoid it once you turn it on.  With the internet, there is not the same invasiveness.  You can warn about sexually explicit material.  Must take affirmative steps to get to dirty pictures.

(4) Minors. Supreme Court has always been worried about minors and can limit expression to minors in ways it can’t for adults. On the internet, no way to limit access to children without also limiting access of adults to information that adults have constitutional right to receive.

c. Problems with statute

(1) general and undefined terms

(2) Community most likely offended will use community standard.  Also for the Internet, to restrict material in one community actually creates a national standard, which the Miller court found objectionable. 

(3) Indecency may extend to items of social value.  Artistic pictures and library card catalog. 

(4) Content based regulations are always suspect

(a) heavy burden on the government to show why there are not better ways to regulate

(b) court gives examples of better ways:

((1)) TAG indecent messages and material to allow parental control; approved list of sites, block sites, label messages with indecent content.

d. Court rejected government argument that indecent material will discourage use of Internet because it will deter goal of free speech.  

a. court said internet has seen increased growth

b. The way to combat offensive speech is to increase expression not restriction – common 1st amendment theme.

3. Virginia Case

a. Public libraries put tagging mechanism in place to limit access to certain indecent material.  Court held that blocking access to information violated 1st amendment rights of library patrons.

b. If regulation of the Internet is limited to commercial sites, then it probably will be easier because threshold to regulate commercial speech is less.

XVI. Commercial Speech

A. Introduction

1. Until the 1970s, courts treated “commercial speech” as outside the protection of the 1st amendment

a. not perceived as speech

b. treated as part of commerce

2. Court treated the regulation of commercial speech like commerce as subset of economic due process analysis

a. received minimal substantive review

b. ex:  Vallantine
B. Vallantine v. Chestensen (1942) old law:  commercial speech not protected by the 1st amendment
1. FACTS:  challenge to sanitary code that disallowed handbills.  Handbills related to public protest were protected, but handbills that contained pure commerce were unprotected.  What about handbills that were part protest and part commerce?  Unprotected.

2. MAJORITY:  

a.  streets are the proper place of public forum BUT the Constitution imposes no restraints on government with respect to purely commercial advertisement.  

C. Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council (1976) new law: commercial speech protected by 1st 
1. FACTS:  Involved statute making it ‘unprofessional conduct” for a pharmacist to advertise prescription drugs to patients.  Speech here was purely commercial.  

2. ISSUE:  Whether commercial speech is outside the protection of the 1st amendment?  NO

3. MAJORITY:

a. Commercial speech is not outside the protection of the 1st amendment.

(1) Buckley v. Valeo analogy.  

(a) Spending money to support political candidate is speech.  You speak by spending money.  Restrictions on spending are restrictions on speech. 1st amendment protections are not foregone.

(b) With commercial speech, spending money to advertise is speech is well.  By the same reasoning, it should fall under the protection of the 1st amendment 

(2) Distinguishes Chaplinsky (fighting words)/ Roth (obscenity) 

(a) These decisions found certain types of speech outside the protection of the first amendment because they (1) did not contribute to truth, science, morality and the arts and (2) no social value to fighting words or obscenity.  Therefore, okay to exclude from 1st amendment protection.

(b) Commercial speech (1) can contribute to truth and (2) can have social value; therefore, it should be included under 1st amendment protections. 

b. Reasons for protecting commercial speech which all stem from interest in free flow of information

(1) consumers have an interest in the free flow of commercial information

(a) Majority arguments:

(i) commercial speech may have greater value than political speech to the consumer

(ii) poor, sick and aged have interest in knowing what the cost of certain goods are because they have limited resources

(b) Dissent (Rhenquist) response:

(i) Yes. There may be public policy interest in commercial information, but the Virginia legislature is not bound to follow any particular public policy (not 1st amendment interest).  Prefers to defer to the legislature’s balancing of public policy of maintaining professionalism of pharmacists and consumer interest in knowing costs and its choice to regulate the profession.   

(2) Consumers have an interest in free enterprise economy.  

(a)  Majority: The free flow of commercial information is indispensable and essential for economy to work.

(b) Rehnquist Dissent: regulation does not affect consumers only pharmacists.  There is no prohibition on consumers obtaining knowledge, they could obtain information from source other than pharmacist (like watchdog groups).  Again, must defer to legislature to balance public policy and set regulations for pharmacists.

(3) Society should judge whether the economy is good or whether the democratic government is good.  Free flow of commercial information contributes to public decision making in a democracy.

(a) Dissent response:  

(i) belittles majority argument by saying choice of shampoo may be more important to some consumers that the choice of a political candidate;  should not become 1st amendment protection just because public interest

(b) Responses to Rhenquist

(i) 1st amendment protects some things almost without value (obscenity, political speech, silly defendants) because if you don’t protect commercial speech that is almost without value (like shampoo) you will lose protection for commercial speech that has a lot of value (like prescription drugs)

(ii) some consumer decisions like prescription drugs are extremely important to individuals, much more than political disputes that only have minor indirect effect on the individual.

(iii) Lost of things border on political speech and commercial speech.  Example:  advertisement for a play that may be protected expression.  

c. Virginia’s Justifications for the statute were to maintain high degree of professionalism.  

(1)  Virginia.  If the commercial advertising of prescription drugs were allowed, it would hurt the profession:

(a) hurts clinical skills and expertise of pharmacists who will cut services and prices in order to compete and stay in business

(b) hurt the relationship between consumer and pharmacists if consumers are only shopping around for the best price

(c) increases pressure for doctors to prescribe the drugs that clients hear about because they were advertised

(d) reduces the status of pharmacists as professionals in the community

(2) Majority response: these concerns reflect the government’s paternalistic approach to its consumers.  It would be better for the consumer to have the information since they are the only ones in the position to make the best decision for them.  Should not only have to rely on the government.  More speech is better in this situation. 

d. Even though the Supreme Court provided 1st amendment protection for commercial speech, it made it clear that it was not protecting commercial speech to the same extent as political speech.  There are limits on the protection of commercial speech.

(1) state can regulate commercial speech that is not provably false but just misleading or deceptive

(2) reasonable to hold advertisers more responsible for false misleading speech than journalist because the truth of commercial speech is more easily verifiable.

e. Rehnquist says that regulating commercial speech serves to promote the one kind of interest. (p. 700)

D. Central Hudson Gas & Electric Corporation v. Public Service Commission of New York (1980)

1. FACTS:  New York public service commission banned all “promotional ads” by electric utilities.  The stated purpose was to conserve energy.  “Promotional ads” = advertising intended to stimulate the purchase of utility services.

2. MAJORITY   Court used 4-part test to determine whether a given regulation of commercial speech violates 1st amendment.  Test indicates that even apart from the state’s right to prevent misleading speech or speech that proposes illegal transactions, the government has significantly more power to regulate commercial speech that might have been suppoed from Virginia Pharmacy.

a. THE TEST:

(1) The court must first determine whether the commercial speech is protected at all by the 1st amendment.  All commercial speech receives at least partial protection except for (I) S that is misleading; and (ii) Speech which concerns unlawful activity.

(2) Whether the government interest asserted in support of regulation is substantial.  If not, the regulation will be struck down.

(3) Whether the regulation directly advances the government interest.

(4) Whether the regulation is not more extensive than necessary to serve that interest.  

b. the court found that 

(1) the utility adds were clearly speech protected by the first amendment

(a) Rejected argument that ads by a monopolist have not value to consumers because they have no choice of product;  why? Consumers do have a choice

(i) utility company faces competition from other providers of energy

(ii) the utility company may want to inform the consumer of new services

(iii) advertising provides useful information to consumer (very weak – they are annoying)

(2) the two state interest (conservation and maintenance of a fair and efficient rate structure) were substantial

(3) court found 

(a) a direct link between the ban on ads and the conservation interest.  

(b) No link between the fair and efficient rate structure interest because too speculative and tenuous to satisfy the constitutional requirement

(4) The ban on ads was more extensive than needed to further the interest of conservation.  Why?  Too broad

(a) it prevented utility from promoting the use of electricity even for applications that were more efficient than currently used.  E.g. heat pump (except for the ban, it could promote heat pump, a product that would save electricity)

THEREFORE the ban is unconstitutional 

3. DISSENT (Rehnquist):  THE test gives commercial speech too much protection
a. objects to giving 1st amendment protection to commercial speech – opened pandora’s box.

(1) 4 part test does not give government enough power to regulate commercial speech;

(2) the test gave commercial speech falling within the 1st amendment protection that was virtually indistinguishable from that given to non commercial speech

b. regulation here was more an economic regulation than a restraint of free speech; therefore he would have given “virtually complete deference,” in contrast to what he viewed as the majority’s resurrection of the discredited doctrine of Lochner v. New York.  – Rabban and Sunstein would agree.

(1) His response to heat pump argument is that in order to make the heat pump effective, its owner must install an air conditioner which would only increase energy consumption.

c.  This is absurd and revolting to extend 1st amendment protection to commercial speech.

4. CONCURRENCE – BLACKMUN – Majority test does not protect speech enough.

a. conceded that the majority’s “intermediate level” scrutiny was appropriate where commercial speech was potentially misleading or coercive.  BUT he though the test gave little protection against content-based regulation.

b. The regulation here was content-based, it was a “covert attempt by the state to manipulate the choices of its citizens.. by depriving the public of the information need to make a free choice”

(1) if the state wants to regulate speech it should regulate the speech directly, not through implementing regulations on conduct.  Regulating speech raises important 1st amendment concerns – regulating commercial speech is contrary to the 1st amendment.  State should not regulate speech for things that it is unwilling to regulate directly.

(2) Government is trying to control the information given to its citizens but it is not subject to scrutiny since not regulating speech directly.  VIOLATES 1st amendment because the government should not be deciding what people hear.

(3) Consistent with first amendment to regulate false and misleading advertising.  There can be different standards for commercial speech than for political speech.  But not when the government regulates commercial speech in order to manipulate public opinion.

E. Liquormart (1996)

1. State law: prohibited vendor advertising price and sales of alcohol. 

2. Court overturned prior precedent of Posadas (1986) which held that legislation could decreased gambling by regulating casino advertising.  

a. Reasoning of Posadas:  “Greater includes the lesser”  since the government has the greater power to prohibit gambling entirely that necessarily includes the lesser power to ban advertising of gambling;  If state can regulate the entire industry, then it can regulate advertising of the industry’s product.
b. Case of Posadas and Liquormart are totally analogous (state permitted sale of alcohol but prohibited the advertisement of alcohol prices)

c. Court recognizes the analogy BUT changes the reasoning

(1) “greater includes the lesser” does not apply to speech – might be greater power to ban speech than to ban conduct if speech protected by 1st amendment.  Banning speech is more intrusive than banning conduct.  You cannot do indirectly though speech what you can do directly through regulating conduct.

(2) if speech truthful and nonmisleading then you cannot ban it.  You should not use the ban to shield anti-conduct policy from public scrutiny that more direct non speech regulation would draw (this is essentially the Blackmun concern from Central Hudson)

(a) Blackmun (central Hudson) – seriously doubt whether the suppression of information on product is ever permitted for the government to deter use of the product.

(b) Goes to the heart of the first amendment – the government cannot manipulate information in order to control public choices.

(3) Free flow of information is important in democratic society – the government may not suppress speech as easily as conduct.

d. court rejects vice exception to 1st amendment protection:  (I) difficult to define “vice” (ii) would be used by legislatures to regulate anything (exception would swallow the rule)

3. Does Liqourmart change the holding of Hudson?? – how does it affect the 4 part analysis?

a. parts one, two and three remain intact

b. the fourth consideration (whether the regulation on commercial speech is more than is needed to serve state interest) is modified.

(1) court says the public interest in the free flow of information (speech protected by the 1st amendment) outweighs the government interest

(2) even if government regulation on advertising is not overbroad that advances legitimate government interest, the regulation of speech does not survive the 1st amendment scrutiny if government regulation speech for activity it is unwilling to regulate.  CANNOT REGULATE SPEECH AS INDIRECT WAY TO REGULATE CONDUCT

(a) what if able to regulate aspect of conduct

(i) if clearly tied to audience 

(ii) regulated aspects of conduct is different from regulation of speech – Speech is different – Rehnquist in Central Hudson.

XVII. Contemporary Criticism of First Amendment Doctrine (Rabban)

A. Politically Committed Left have placed most recent attacks on Supreme Court’s treatment of FS rights.

1. Ironic that the left is now fighting for less free speech

a. Historical left advocated greater protection for speech

(1) bill of rights, slavery, communists, civil rights, Vietnam

b. Legitimacy of theoretical and practical position depended on support of free speech for all viewpoints.  Ex:  Brandenberg - KKK

2. Now stress the issue of subversive advocacy no longer dominates litigation over FS 

a. Typical free speech claimant has changed in past two decades – outrageous to allow them to use the 1st aemndment to strike down progressive social reforms

(1) rich individuals and corporations seeking to reverse laws that limit financial support of political candidates Buckley
(2) owners of mass media resisting public rights of access

(3) racist speakers attacking the weakest members of society

(4) pornographers degrading and exploiting women and children

b. Parallels to arguments for individual economic rights under 14th amendment and Lochner as barrier to progressive social legislation

(1) Emphasize that individuals are interdependent and social interests should define and limit individual rights;  too much stress on “rights talk” – the community welfare is more important

(2) Criticize the Supreme court’s current recognition of 1st amendment:  right of individuals to speak without interference from the state - similar to Lochner and New Deal arguments;  Notions of formal equality of legal rights produces substantive inequality results (elevates legalism over knowledge of the real world)

3. Criticisms are similar to those of progressive intellectuals before WWI but liberals have neglected the past and suffered consequences

a. Did not build on work of prior eminent thinkers

(1) Reinvented arguments in formulations that often lack the intellectual depth and subtlety of predecessors

(2) Pound’s connection between social theory and legal analysis is largely absent from current critiques of 1st amendment doctrine

b. Historical insensitivity - no experience with repression

(1) government repression of civil liberties before and after WWI forced progressives to reevaluate confidence in benevolent state action and emphasize both individual and the social value of constitutional right to free speech.

(2) progressives after war integrated more realism about dangers of activist state into their thought - current scholars were not influenced as the progressives were by the dangers

(3) current scholars are more unsophisticated in their assumptions and more conclusory in their reasoning

c.  Sandel - Liberalism and the Limits of Justice 

(1) challenges contemporary liberalism

(a) liberalism asserts the priority of the right over the good

(b) liberalism rejects idea that visions of common purposes and goods within broader community could constitute one’s individual identity.

(2) believes

(a) individuals conceive their own identity as defined by their community

(b) individual cannot exist outside of history

d.  Glendon – conservative who wrote Rights Talk – fixated on individual rights  

(1) raises similar concerns about liberalism

(2) focuses on how “rights talk” has led to the impoverishment of political discourse

(a) rights talk is legalistic, exaggerated, hyperindividualistic, insular, and silent with respect to personal civic and collective responsibilities.

(b) rights talk heightens social conflict, inhibits dialogue that might lead to consensus.

(3) her themes echo the prewar progressives who asserted that exaggerated place of individual rights in traditional American social though posed barriers to welfare and harmony of the state

e. Criticism of FS and court’s current protection for free speech rights

(1) Fiss - capitalism almost always wins; judicial precedents for protecting free speech were largely responsible for these results and existing doctrinal interpretations are inadequate

(2) Balkin - saw individual rights balanced against important state interest in eliminating racial discrimination and protecting racial minorities from harassment and abuse

3.  Parallels between free speech under 1st amendment today and property and liberty rights under 14th amendment during progressive era

a.  business interests attempted to stretch definition of property and liberty of substantive due process under 14th amendment;  now trying to do it with the 1st amendment doctrine --> leads to substantive inequality 

c. parallels to Lochner which relied on liberty of contract to invalidate a law that limited working hours

RIGHT VIEW – inconsistent substantial judicial scrutiny of the economic regulation but substantive government promotion of the free market of ideas (speech).   The court should treat them the same and not regulate either economic regulations or speech regulation.

LEFT VIEW – inconsistent treatment.  Should treat the same, should regulate both.  (weaken the free speech rights)

(1) Sunstein - Buckley v. Valeo - is the modern day analogue to Lochner. 

(a) both cases invalidated democratic efforts at reform

(i) in Buckley, if rich people have more money, and money is speech; then rich people have more speech.

(b) equal right of rich and poor to express themselves by spending money has as little meaning as the equal liberty of employers and employees to contract over working conditions (views similar to pound)

RESPONSE to Sunstein supporting Buckley decision

(a) community standard – who decides

(b) speech may not be parallel to economic;  new ideas need financial support in order to become accepted (civil rights, flat tax)

(2) Horowitz - RAV – 

(a) court used mega theory of content neutrality to ignore social consequences of expression and shield a terrorist act of cross burning on lawn of black family

c.  parallels have prompted call for NEW DEAL FOR SPEECH (Sunstein)

(1) New Deal rejected idea of laissez faire ideology that stood as barrier to government regulation of the economy

(a) court upholding NEW Deal legislation produced dramatic transformation of constitutional law
(b) Sct legitimated New Deal by overruling Lochner – allowed government regulation of economy
(2) Supreme Court has failed to take New Deal reformation seriously enough and apply reformation to speech as well – Court should act to weaken the FS rights of pornographers, hate speakers etc.

(a) benefit from state regulation of the economy would also be seen from state regulation of speech

(b) suggests areas for regulation are public broadcasting, campaign financing, hate speech, and pornography

d.  use same arguments made by progressives against liberal individualism in the Lochner era

(1) expression should be regulated in democratic social interest

(2) Fiss echoes Dewey in the call to preserve the integrity of public debate 

(a) skepticism about truth claims

(b) faith in democratic participation within activist state

(c) emphasis on education as the laboratory of democracy

(3) Sunstein (most like Dewey)

(a) must doubt whether constitutional guarantee of free speech is adequately serving democratic goals (idea that what may have been constitutional at one time can change as society changes)

(b) pragmatic view of FS: democracy depends on education, discussion of public issues, and diversity of viewpoints.

e.  BUT modern critics have differed from progressive approach in two ways.

(1) modern approach

(a)  challenge individual right of free speech more directly

(i) reason:

(a) progressive approach focused attacks on economic rights they view as responsibly for actual inequalities produced by liberal individualism

(b) now must attack the perversion of individual constitutional rights to support inequality (b/c Court gives FS a preferred position among constitutional rights while extended 1st amendment protection to interest of rich and powerful)

(b)  explicit about the dangers posed by the activist state they desire

(i) reason:

(a) progressive were very optimistic that government regulations would have dramatic benefits and were largely oblivious to government repression of anarchists, workers and sex radicals in early years of 20th century;  repressive atmosphere of WWI and after influenced their position in later years

(b) modern critics well aware of government threats to FS because of McCarthy era, civil rights movement and Vietnam War; 1st amendment provided powerful protection against the state

(i) judiciary must be alert to danger of abuse when government regulates speech that might harm its own interest

(ii) but still use progressive arguments to advocate increased government regulation of speech in public interest

Rabban:

(1) agrees that the formal protection of abstract individual rights frequently yields results that reinforce inequality while preventing desirable social change.

(a) liberty of contract between employer and employee is different from two farmers negotiating price of horse;  freedom of speech of wealth contributor to political candidate is different from speech of unpopular speaker criticizing government.

(b) government regulations limiting right to contract over certain number of hours; like government regulations placing limits on right to contribute to political campaigns have considerable appeal to those concerned about public welfare in democracy

(2) Must watch out for the government however; must not seek to protect individual rights in certain areas because still problem of government overregulation

(a) may be safeguarding individual interests in good times (Brandenburg) but may fall apart when crisis hits

(b) even if unpopular dissenter is not the paradigmatic FS claimant, still need to be concerned about individual rights. 

(3) Should be open to innovation but remember you do not want to sacrifice all of one for the other

(a) Dewey worried that political and economic power threatened people who criticized the status quo and advocated social change; able to retain their critique of individualism and insights into the social construction of individual rights even as they realized the importance of protecting FS from an activist state.

(b) commitment to interdependent society devoted to equality can  include appreciation for insights of Holmes in Abrams and especially Brandeis in Whitney.

(c) experience of progressives should at least make us wary of disparaging rights talk about freedom of speech and abandoning the worthy yet fragile 1st amendment tradition that may be able to protect dissent in democracy.

FREE SPEECH NOW PROTECTS PUBLIC DISSENTERS

IF YOU RESTRICT FREE SPEECH RIGHTS FOR SOME YOU MAY WEAKEN THE PROTECTION FOR THOSE WHO NEED IT THE MOST. 
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