International Legal Process

Ratner – Fall 2001

I.  Introducing International Law

A.  International Law


1.  Invokes legal instruments to assert rights


2.  Allows judicial body to resolve disputes by recourse to legal rules


3.  Components – Analyze each problem through these components:



a.  Norms at issue

-Jus cogens?:  special form of int’l law – represents fundamental value of the system.  A mandatory norm (peremptory norm) of general int’l law from which states can’t negotiate around/ attempt to invalidate in treaties.  Ex:  sovereign equality, use of force; human rights; genocide.  Possibly jus cogens: sharing nuclear technology (possession of nuclear weapons is not a violation), terrorism, environment

-Not discussed often by States b/c don’t want to tie hands & limit kinds of treaties allowed to enter

-Argument against:  no criteria of morality or public policy that is used in internal law is suitable for transfer

-Argument for:  not form of a general rule, but the nature of the subject matter that gives it character of jus cogens

-




-Treaties




- Customary Law




- Soft Law



b.  Actors (claimants) – states, NGOs, corporations



c.  Arena – Int’l Court of Justice



d.  Outcome – Who wins, who complies



e.  Relevance of Law – Is int’l law relevant to the outcome or not?

4. When analyzing problem, look not only at what states say, but also at what they’re doing.

5.  Authority & Control – The extent to which law matter depends upon:

a.  Authority = extent to which actors accept the legitimacy of a norm or a rule

b.  Control = mechanisms backed by effective power for ensuring significant degree of compliance with consequences for violation.

c.  Some norms are strong and others are weak – look to control factor to see strength of the norm.

6. 20th Century Developments

a.  European states accepted that unlimited recourse to war was counterproductive & should be regulated by legal arrangements

b.  European leaders concluded that some Eur. ethnic groups lacking own state entitled to determine own political future

c.  League of Nations – institutional arrangement to address legal norms in war & peace, human rights, labor, health & communications; 

d. WWII = catalyst for change in substantive law on use of force & human rts.

e. Growth of human rts movement fundamentally challenged the notion that states were free to do what they wanted within their own borders.

B.  Chad/Libya Problem


1.  2 states fighting over border.

2.  Questions

a.  Why does the ICJ not consider historical circumstances re: colonial agreements? – What makes treaties between colonial powers binding upon subsequent independent states?

b. Why do parties comply w/ ICJ decisions?

C.  Rainbow Warrior Affair

1.  As estab. by Nuremberg Trials, “superior orders” is not a defense under int’l law, but it is under French law

2.  France & NZ agreed to submit issue to UN-Secretary General who obviously approved what was really their negotiation – they do not want to take domestic political risks associated with bilaterally negotiated compromise – believed they would be politically insulated if it had imprimatur of a respected, neutral party

3.  On its face, the agreement upheld norm against use of force, but in the end the actions of France speak to the fact that must look at what states do & not what they say – although France agrees to comply, she doesn’t fulfill compliance.

4.  Also seen in broader context of French nuclear testing

D.  Consequences & Observations from Rainbow Warrior and Chad/Libya

1. Int’l law is not a set of rules; it is rather a dynamic of differing claims by different claimants.  It is the resolution of competing claims.  Look at how rules are applied.

2. Law & politics are inseparable.  Politics plays a tremendous role in how law will be upheld.  Remember, politicians often appoint judges.

3.   Be open to the possibility that law is changing over time.  In certain areas, expectations have stabilized, but not in others.  – need to point out where expectations have stabilized vs. where expectations may still be changing.

E.  Contemporary International Law


1.  Institutions

-UN (including ICJ), GATT (evolved into WTO), EU, WTO, OAS (Organization of American States), NATO, OAU (Organization of African Unity)


2.  Non-State Actors

-NGOs (private, voluntary citizen groups), Catholic Church, ethnic groups, individuals


3.  Conceptual Challenges



a.  Legalization and its Limits

1.  Breadth & depth of int’l law increased & done so by processes that challenge state’s interest in own sovereignty

2.  Result is an increased legalization of int’l relations

3.  To think about:  Does legalization (as claimed) encourage more cooperation, effective & efficient resolution of disputes & more equitable resolution of claims btwn. unequal parties?

4.  Problems:  diff. int’l regimes impose conflicting substantive obligations; developing countries have difficult time finding resources to meet int’l commitments; is int’l law, as it now exists, sufficiently coherent to constitute a system?



b.  Puzzle of Compliance




1.  Why do states comply;  Theories:

a.  Realist:  nations comply w/ int’l law only if in interest to do so;  If norms conflict w/ interests, interests prevail;  Therefore, compliance depends upon strong states doing so & ensuring that weak states comply

b.  Institutionalist:  agree, but stress that states have both conflicting and mutual interests;  Therefore, institutions & their norms promote compliance by reducing transaction costs, providing info. & dispute-reso. procedures & providing trigger & focus for neg. responses to noncompliance

c.  Constructivist:  anarchic int’l order;  therefore states have no pre-existing interests, rather, they are created & changed by interactions w/ other states;  participation in int’l institutions helps achieve shared understandings which alter state’s perceptions of its own interests.

d. Kantian:  compliance = function of int’l law’s legitimacy vis-à-vis its targets

e. Managerial:  states induce compliance not through coercion, but through cooperative, interactive processes of justification, discourse & persuasion;  heavy reliance on norms rather than on institutions

f.  Transnational:  compliance occurs when int’l legal norms are internalized by domestic legal systems

g:  ?:  states comply b/c if don’t concerned that other states won’t either

2.  Does compliance reflect effectiveness…or is a high compliance rate a product of the lowest common denominator among the parties?

4.   Ways of understanding int’l law

a.  Positivist approach:  int’l law is no more or less than the rules to which states have consented (popular in continental Europe)

b.  New Haven School:  int’l law is not a set of rules but a process of decision making by which actors clarify & implement their common interests in accordance w/ their expectations of approp. processes & effectiveness of controlling behavior;  emphasis on distinction btwn. rules & operations (influential in U.S. & abroad)

c.  International Legal Process:  law as a constraint on int’l decision makers & events in int’l affairs

d.  New Stream:  focus = contradictions, hypocrisies & failings of rules & way that actors invoke & discuss int’l law

II.  Sources of International Law

A.  Statute of the International Court of Justice Article 38 – traditional starting point

1.  Court’s function = decide in accordance w/ int’l law disputes that are submitted to it

2.  Should apply:

a.  Treaties (establishing rules expressly recognized)

b.  Custom (as evidence of a general practice accepted as law)

c.  General principles of law recognized by civilized nations

d.  Judicial decisions and teachings…


3.  Only a starting point b/c

a.  it suggests that decision makers simply find & apply existing law from predefined sources and

b.  treaties & customs, while principal sources of int’l law, are supplemented by alternative sources of law (not always made by states)

3. Sources of law not a formal hierarchy, but suggestive of one

4. Doesn’t list UN docs or non-binding agreements

B.  Treaties (International Conventions)


1.  Why preferable



a.  Content easy to determine even if issues arise as to interpretation



b.  Reflect formal consent of states that ratified to be bound by terms

-b/c this, may represent clearest expression of authority – closest thing in int’l law to legislation

c.  May be more familiar source of law to nat’l policy makers & constituents and may find more support/acceptance


2.  Disadvantages



a.  Custom may have broader applicability

b.  Custom does not require formal negotiation & express consent – evolves from state practice

c. Rule of custom binds all states that do not object while in process of formation.

d. Informality of “soft-law” may prove attractive


3.  Vienna Convention on the Law of Treaties



a.  Adopted 1969, Into force 1980 (US not a party, but often invokes)



b.  So widely ratified, that has become custom

c.  Rules governing treaty formation, validity, interpretation, breach & termination – treaty abt how we look at treaties

d.  Many provisions restate or codify customary int’l law, therefore relied upon as accurate statement of law prior to enforcement;  Others are deliberate modification or creation of new law  (process = progressive development)

e.  Provisions

1.  Article 2 defines treaty as int’l agreement concluded btwn. states in written form & governed by int’l law

2.  Article 3 provides that even if agreement not just btwn. states, or in writing d/n mean that they d/n have legal force

3.  Article 6 gives every state capacity to conclude treaties

4.  Article 7 defines who has standing as a representative of a State for purposes of adopting text of treaty or expressing intent to be bound

5.  Article 8 states that an act re: concluding treaty is w/o legal effect if performed by person not within Article 7 unless afterwards confirmed by State

6.  Article 42 states that validity of treaty or consent of state to be bound may only be impeached or termination may only occur through application of Vienna Convention

7.  Article 45 states that State loses right to invoke ground for invalidating, termination, etc. under articles 46-50, 60 & 62 if, after becoming aware of the facts, expressly agrees that treaty is valid or by reason of conduct is considered as acquiescing

8.  Article 51:  Coercion of a representative of a State

-Treaty has no legal effect if State’s consent to be bound by treaty has been procured by coercion (acts or threats directed against him) of State’s rep.

-What are “acts or threats”?  If terms broad enough to include political coercion, then many treaties are invalid.  Political coercion is usu. not enough.

9.  Article 52:  Coercion of a State by threat or use of force

-Treaty is void if concluded by threat or use of force against State if in violation of principles…embodied in UN Charter

-During negotiation over provision, developing states urged provision to invalidate unequal treaties;  Opponents claimed this would be too vague, manipulated or jeopardize stability of treaty relations

-What about reasonableness standard?  Did State reasonably believe…? (no State will threaten publicly)

-Example re: Yugoslavia – can use of force or threat be a positive incentive to preclude further armed conflict?  Or is this bad b/c allow rule that encourages only militarily powerful states

-Not all treaties procured by use of force unlawful if use of force is lawful

-Problem:  What is threat?  Coercion?  Use of  pressure?  Economic pressure?  Political pressure?

-Deals with PROCESS (rather than CONTENT) of treaty formation


-If process is o.k., can one dispute the content?

10.  Article 26:  Pacta Sunt Servanda:  every treaty is binding upon parties & must be performed in good faith

11.  Article 53:  Jus Cogens:  Treaty is void if conflicts w/ peremptory norm of general int’l law (norm accepted & recognized by int’l community of States as norm from which no derogation permitted & modified only by subsequent norm having same character)

-Use of force example:  What if parties consent to use of force?  Implicit understanding that if party does this, it’s o.k.; use of force tolerated in some situations

-Public policy considerations – same reason when invalidate some private Ks.

12.  Article 64:  Jus Cogens:  If new peremptory norm…emerges, any existing treaty in conflict is void & terminates

13.  Article 66:  if no solution under Article 65, party to dispute concerning application of jus cogens (Articles 53 & 64) can submit to ICJ unless common consent of parties to agree to arbitration or may submit to SG


3. Cyprus Problem

a.  Treaties (negotiated by Greece, Turkey & GB) agreed on creation of indep. State w/ goal to protect Turkish Cypriot (TC) minority; power divided among ethnic communities; one treaty provided that if provision is breached, GB, Greece & Turkey meet to decide what necessary to ensure observance & if concerted action not possible, each reserves right to take action w/ sole aim of re-establishing state of affairs created by treaty.  Greek and Turkish Cypriots were not part of negotiations until very end.

b.  Facts

-Greece staged coup to replace GC president w/ more pro-Greek leader; Turkey invaded Cyprus & occupied 1/3

- Turkey recognized the republic that TC claimed on own

-no other state did & UN declared secession illegal, but TC still controls the territory & is supported by Turkey



c.  UN response

-SC demanded end to foreign military intervention & that 3 guarantor powers negotiate to restore peace & const. gov’t



d. Turkish position

- Justified action by treaty – on face (Art. 4) looks like Turkey’s actions were legal




- W/o treaties, Cyprus would not be independent




- Treaties = result of compromise

-Quote Greek foreign minister who said that signed them b/c in common interest of all countries & b/c GC leader agreed to them

-Obligated as guarantor to come to aid of TC;  Must comply b/c of principle of pacta sunt servanda (treaty obligations are binding & must be carried out in good faith);  UN resolution should not abrogate int’l treaty – would lead to treaty instability (US took same position publicly - action was taken only to re-establish state of affairs - but opposed privately b/c had not exhausted the means of dealing w/ it by the required consultation)


-BUT, does this mean that unilateral action is o.k.?

-and, treaty d/n allow use of force to effect a partition, but rather a return to status quo ante


-BUT, d/n Cyprus mess up the Const. scheme?

-Counters Cyprus’ sovereignty argument by arguing that signing a treaty = exercise of sovereignty


-treaties, by their nature, limit states’ freedom of action

-ICJ:  right of entering treaties is attribute of sovereignty & limitations accepted under treaty c/n later be renounced as infringing on sovereignty



e.  GC position

-Questioned legal authority of GC & TC reps. to bind Cyprus w/o referendum (un-elected leaders of communities that had no int’l standing)

-Challenged validity of Cypriot consent to treaties – coercion of reps

-Claimed that GC leader had to sign or accept “grave consequences”

-Claimed parties had unequal bargaining power & treaties imposed on majority of Cypriot people

-Turkey’s interpretation permits military intervention that conflicted w/ int’l norms (sovereign equality & ban on use of force)

- Use of coercion a response to colonialism, personal safety of leaders (threat:  better act a certain way or be killed),.

-USE OF FORCE argument

-UN 103 provides that UN Charter preempts any conflicting obligation under other agreement, thus treaty c/n allow for use of force b/c it is banned by UN Charter



f.  USSR position

-Argued that Cypriots not allowed to participate in negotiations, therefore imposed upon them



g.  Considerations in light of Cyprus Problem

- Loss of political power is not coercion.  GC handed a fait accompli…couldn’t say no b/c would have lost political power.

- UN Charter, Art. 2 – obligation to settle within peaceful means.  Why?  To avoid another WWII.  2 exceptions:  self-defense, force is authorized by UN.

- Isn’t force or threat of force generally a valid motivator in treaty development?  Remember threat of force is never overt.  But, don’t want rule of int’l law to say that strongest will always win.  Want sovereign equality.  However, have to accept old treaties as valid b/c want stability, even though treaties were prob. brought about by force.

- Also don’t want economic coercion.

- Very common for treaties to be concluded under economic and political pressures.  But, treaties are almost never enforced by threat or use of force; lots of other mechanisms of compliance.

C.  Customary Law

1.  Set of state(s’) actions (over time recognized/adhered to as norm/law) that are not memorialized in written agreement – opinio juris

2.  How to determine if customary law?


a.  Consistent state practice



-Should be “general and consistent”



-Can be general even if not universally followed

-Should reflect wide acceptance among the states particularly involved in the relevant activity


b.  Backed by opinio juris (legal obligation)

-Q:  Can cust. law be established w/o this?  Is it necessary?  Consistent state practice becomes law only when states follow practice out of a sense of legal obligation.

-FOR:  States want to know it exists & practice is not just a courtesy and don’t want to contribute themselves to development of cust. law

-AGAINST:  Too difficult to discern & subject to manipulation (if practice is favorable, will claim opinio juris;  if not, will deny it)

-Can only become law if following the practice out of sense of legal obligation

3.  What happens when state acts inconsistently with existing rule?  Is it


a.  unlawful? or


b.  evidence of new practice


c.  Custom is often viewed as implicitly consensual

-rules form b/c states engage in or acquiesce in particular practices & eventually recognize as obligatory

-int’l law permits states to opt out of emerging customary law by objecting to rule as it develops;  however, this rarely happens in practice

-a rule once formed is binding on states that d/n object, even if they d/n have the opportunity to object


4.  Issues to consider



a.  What kinds of practice count toward creation of custom?



b.  Time period over which practice at issue extends



c.  Point at which emerging custom can be described as binding law



d.  Relationship btwn. treaties & custom



e.  Means by which customary law once established may be changed



f.  How consistent must state practice be?

g.  Big problem of customary law – states rarely tell you why they are acting as they are acting.

5.  Problems


a.  Paquete Habana



1.  Spanish fishing vessels taken as prize of war by US

2.  S.C. finds that custom shows that states have exempted fishing vessels from law of prize.

3.  Suggests that consistent practice turned custom into opinio juris, but not stating so explicitly (d/n say that they aren’t doing it b/c feel that they can’t);  thus, may just be saying that Brit. Court got it wrong

3.  Even though no treaty in existence, it is a “law of universal obligation”;  has force b/c it is generally accepted as a rule of conduct

4.  Questions

a.  Crt looked to state practice dating back to 1403.  How much time before a rule ripens into customary practice?

b.  What indicators of state practice support decision?

b.  Foreign investment (SEDCO) – expropriation of funds when gov’t nationalizes foreign property.  Do gov’ts have to pay foreign investors when expropriation takes place?  If no treaty, have to make argument that customary law requires you to receive pmt for property.




1.  Iran-US Claims Tribunal

a. Iranian gov’t expropriated interest held by SEDCO;  tribunal to decide std. for compensation

2.  SEDCO argue cust. law = full market value which includes net assess, good will & anticipated future earnings

3.  Iran argues cust. law = “appropriate” compensation measured in light of all circumstances & assessed with unjust enrichment;  book value

4.  Resolution 1803 – 1962

a.  Owner shall be paid appropriate compensation in accordance w/ rules of State taking such measures…and in accordance w/ int’l law.  If controversy arises, nat’l jurisdiction of nationalizing state shall be exhausted.  However, upon agreement, should be made by arbitration or int’l adjudication.

b.  Concludes that this is decisive & that full compensation should be awarded

5.  Resolution 3201 – 1974

a.  In order to safeguard full perm. sovereignty of each State over natural resources and economic activities, state entitled to exercise effective control over them including expropriation




6.  Resolution 3281 – 197…

a.  Appropriate compensation should be paid…taking into account its relevant laws and regulations and all circumstances that the State considers pertinent.   If controversy arises, shall be settled by domestic law of nationalizing state unless otherwise agreed


7.  GA’s resolutions are just recommendations.  But, does that mean that they are legally irrelevant?  Do they have some kind of relevant force?  Looking at voting patterns in GA can give a clearer view about state practice.

8.  Tribunal looked to the following to reach conclusion: (makes you wonder abt. validity of opinio juris if it’s so malleable…





a.  bilateral investment treaty

-state to state agreement that can deal w/ possibility of future expropriation

-full value

-R:  can’t these also have opinio juris problems?  What if party wants to secure result for economic or political reasons (developing state agree to pay more b/c wants investment)





b.  lump sum agreements

-state to state treaties covering all affected 

companies

-less than full value b/c often, political rltnsp. more imp. than investor rltnsp.

-tribunal says lacking opinio juris b/c agreed for political & economic, but not for legal reasons





c.  negotiated compensation settlements






-individual company to state agreements

-less than full value b/c may be a way of securing  future deals & more concrete way of determining value AND country c/n pay full value – reason for expropriating in the 1st place 

-tribunal says no opinio juris b/c investor simply agreed to, but wasn’t bound to, accept less





d.  UN Resolutions

-Not directly binding upon States & generally not evidence of customary law, but in certain circumstances may be regarded as such or contribute to creation of such – maybe a quasi form of custom.

-FYI…Resolutions almost never overrule/ repeal earlier resolutions.



c.  Foreign investment/Expropriation (Texaco)

0.  Libya takes property but doesn’t pay anything.  Libya & Texacp had a agreement that when a dispute arises, Texaco could take Libya to an Int’l Tribunal

1.  No existing treaty; must look to custom (looks at G.A. resolutions);  Are G.A. resolutions legally relevant?





-Recommendations only; non-binding





-Not really state practice, but they are opinio juris


-o.j. w/o practice = odd way to look at custom

-Arbitrator looks at them as legally relevant & turns them into quasi-state practice

-looks beyond title of document & at content to determine relevance

- Looks at voting records

-kind of looking at opinio juris:  what was in minds of voters – stating what the law was? or something else?

-But, also looking at state practice (votes & investment agreements which say dispute goes to int’l tribunal therefore must have believed that act in accordance w/ int’l law) to determine opinio juris --- are they really distinct?

2.  Resolutions

1.  1803:  points toward int’l law;  if meet certain criteria, may expropriate

-arbitrator finds this to have been more unanimous

-was this the right law to apply at the time;  was it the law/practice at the time?;  was it passed voluntarily? 

-more developing states voted for others w/o assent of industrialized states

-could indicate that 1803 was no longer custom or that they are not 

custom b/c no assent of all states

-could be that law in 1970s was unclear;  judge has to fall back on what at one point was known to be law (1803)

2.  3171, 3201, 3281:  point toward nat’l law; emphasize sovereignty over natural resources & rt. to expropriate


-Libya argues to rely on these

-not enough states willing to say that 3281 was codification of law, thus arbitrator thinks not lex lata (what is), but lex ferenda (what ought to be)

-opposition says contra legem (contrary to way it is)

3.  World Bank attempts to clarify expropriations arena through a non-binding method.  These guidelines are soft law – outcomes of other processes.

D.  Soft Law

1.  Outcome of process that is normatively significant b/c it reflects shared acceptance of desired behavior & of some compliance but it is not facially a restatement, etc. of law found in treaty or custom; non-binding; often represents desirable behavior.  To traditional in’t l lawyers, soft law is political and has no legal validity.

2.  What is better about guidelines vs. treaty & custom?

a.  Treaty & custom form through deliberate state action; slow to respond to rapidly changing world

b.  Treaties & custom, b/c they are legally binding, may preclude more flexible approaches

c.  Treaties & customs binding upon states but not traditionally associated with regulation of non-state actors & activities


d.  Treaties are sometimes vague, dead-end, hard to confirm

e.  Guidelines can be signs of progressive development & used to move law in specific directions

f.  Since do not have to be ratified, d/n have to represent the lowest common denominator and they can take instant effect


3.  Examples

a.  Helsinki Declaration of 1975;  Conference on Security and Cooperation in Europe produced Helsinki Final Act which adopted principles understood to be legally non-binding, but have been invoked to challenge non-conforming behavior by participating states (usu. W against E); attempt to move law in a certain direction.

b.  1990s CSCE converted from conference to permanent org. called OSCE whose decisions are politically, but not legally, binding

c.  GA resolutions

d.  Gentlemen’s agreements

e.  Joint communiqués

f.  Administrative decisions

g.  Codes of conduct


4.  Disadvantages



a.  May create confusion to extent that conflict w/ each other



b.  May undermine customary & treaty norms w/o establishing new ones

c.  May relieve of burden of creating hard law but lose some of the benefits of having hard law in place – clarity, status, & pressures for compliance

5.  World Bank Guidelines on Treatment of Foreign Direct Investment


a.  Process = “soft law” approach

1.  Survey what is existing practice & what states have already accepted not to codify existing law, but to produce set of rules which based generally on existing trends but develop progressively the content of such law to promote FDI

2. Hope that may harden into legally binding rules through processes which indicate general compliance

3. To World Bank, opinio juris doesn’t really matter.


b. RE: compensation

1.  guidelines permitted expropriation only if effected in accordance w/ conditions:  property had to be taken under applicable legal procedures, in good faith pursuit of public interest, in nondiscriminatory manner & against payment of “appropriate” compensation

2.  What is appropriate?

a.  Guidelines adopted Hull formula of prompt, adequate & effective 

1.  Adequate = based on FMV;  acceptable if determined according to method agreed by state & investor or by tribunal designated by parties

2.  Effective = paid in currency brought in by investor, in currency designated as freely usable by IMF or any currency acceptable to investor

3.  Prompt = in normal circumstances if paid w/o delay

b.  Exceptions of amount based on exceptional circumstances such as large scale social reforms, war, revolution.

c.  U.S. view = full compensation w/o exceptions;  takes this position in all bilateral treaties

1.  WB reaction = U.S. is the highest denominator & if its position is adopted, no one would pay attention

3.  What good is the document?  Does it help foreign investors?



a.  Could be incorporated into private law instrument

b.  Could see over time states acting in accordance w/ guidelines or start invoking guidelines;  thus, get state practice, opinio juris & turn into customary law norms

c.  Could see more treaties

d.  WB guidelines fleshed out “appropriate” which was vague since Resolution 1803;  in a soft form, gave the term some teeth;  thus the instrument = soft b/c non-binding but the content = hard b/c gives some specificity

e.  On other hand, developing countries are now finding themselves competing to attract FDI after collapse of socialism;  one way to succeed is to accept treaty conditions favorable to investors


III.  Participants

A.  State Formation:  Criteria & Recognition


1.  Background

a.  States are said to be exclusively endowed to make law (possessing full legal personality); They, however, have attempted to make law regarding the grounds for participation in that lawmaking – regulated by int’l law

b.  Consider whether int’l norms have emerged to regulate or constrain the process of state formation.


1.  What’s a state?


2.  Are there limitations on creating a state?


3.  Do you have to have recognition in order to be a state?

c.  Ways in which states emerge


1.  Decolonization


2.  Secession


3.  Dissolution


4.  Merger


5.  Peace settlements

c.  Considerations


1.  Who are the decision makers 


2.  To what extent pre-existing legal texts provide guidance to them


3.  To what extent did/can they base decisions on law at all

4.  Any clear norms regarding self-determination & formation of new states?


2.  What is a state?  What are the rules for deciding?

a.  Blackletter starting point: 1933 Montevideo Convention (Convention on the Rights and Duties of States) includes definition of state; 4 criteria




-Permanent population




-Defined territory




-Government




-Capacity to enter into relations w/ other states (foreign policy)

b.  It’s clear that statehood is recognized beyond this blackletter law.  If take criteria too literally, becomes problematic; people become stateless, treaties not enforced, passports not recognized, etc.

c.  Statehood i/n just a matter of meeting criteria, but also depends on views of other states;  Process of recognition  = decisions states have to make as to whether or not to formally accept other entities’ claim to statehood




1.  Declarative view

a.  Recognition = discretionary political act that states undertake for variety of reasons, but not relevant for determination of statehood

b.  An entity that meets the criteria enjoys rts. & duties of state regardless of recognition;  Thus, d/n matter if impose more criteria b/c states are states if they meet the 4

-Article 3 of Montevideo Convention = “political existence of state is independent of recognition by other states”

c.  More in line w/ historical practice; Many states have not recognized each other but abide by rules regarding their sovereignty (e.g. Israel)


2.  Constitutive view



a.  Recognition = one of elements of statehood



b.  Entity is not a state until has been recognized by others

c.  Actual determination of whether state has met criteria is made by other states, not an impartial body, so if refuse to accept criteria may treat the claimant as less than a state

3.  Alternative to recognition or no recognition?

a.  trusteeship system:  Put country under some sort of UN management pending internal solution


3.  Yugoslavia



a.  Historical background




1.  Created in 1919 as Kingdom of Serbs, Croats & Slovenes

2.  Territory = Pre-WWI Serbian state & land from Austro-Hungarian empire including Croatia, Slovenia & Bosnia-Herzegovina

3.  After WWII, Tito declared Socialist Federated Republic of Yugoslavia (SFRY) w/ 6 republics:  Serbia, Montenegro, Macedonia, Croatia, Bosnia-Herzegovina, Slovenia, each containing sig. ethnic populations;  Serbs largest ethnic group

4.  Nationalistic leaders began to take over after Tito’s death

5.  1991:  Slovenia & Croatia declare independence from SFRY;  Yugoslav army supported Serb resistance in Croatia

6.  Macedonia & Bosnia also declared independence

7.  Serbs in Bosnia declared indep. of Serbian Republic of Bosnia-Herzegovina;  Ethnic Croats also declared 2 communities



b.  Int’l Reaction

1.  EC set up arbitration commission to address legal issues of the problem:  Badinter Commission

2.  UN:  Territorial gains c/n be brought about by force;  imposed arms embargo on all of territory

3.  Some European states favored recognition of new entities;  US & UN S/G wanted to delay it until sides accepted certain principles of future settlement

4.  1991:  EC agreed on “Guidelines on the Recognition of New States in Eastern Europe and in the Soviet Union “and invited them to submit recognition requests;  Requests went to Badinter Commission 1st 

a.  Affirm recognition (subject to norms of int’l practice & political realities in each case) new states which have formed on a democratic basis, accepted approp. int’l obligations & committed themselves in good faith to peaceful process & to negotiations

b.  Common position on process of recognition

-Respect for UN Charter – esp. re: rule of law, democracy & Human Rights

-Guarantees for rts of ethnic & nat’l groups & minorities

-Respect for inviolability of frontiers; changed only by peaceful means & common agreement

-Acceptance of all relevant commitments Re: disarmament, nuclear nonproliferation, etc. & commitment to resolve

c.  Were the events best viewed as secession (Serbian view) or as dissolution of state itself (view of the other republics)?  

1.  Badinter Commission’s opinion – Bosnian application not accepted



a.  Effects of recognition by other states is only declaratory

b.  Form of internal political organization & const. provisions are mere facts although necessary to consider re: determination of gov’t’s sway over population & territory

c.  Composition & workings of essential organs of Federation d/n meet criteria of participation & representativeness in a federal state – too much internal confusion that don’t believe you are committed to what you wrote.  Known that Bosnian Serbs wanted their own indep. state.

2.  Why was it regarded as dissolving in the absence of federal gov’t when precedent (ie, German occupation during WWII) showed that absence of such was not necess. regarded as eliminating statehood?  Was decision that Yugoslavia was dissolving consistent w/ criteria?;  Counter-argument

a.  Central authorities should have continued participatory role & that role was given too prematurely to inde. states

b.  Could be bad for stability of expectations if groups rise up for independence & country immediately thought to be dissolving



d.  Commission’s Opinion on Recognition of Bosnia

1.  Serbian members of gov’t d/n associate themselves w/ declaration of sovereignty & voted for common Yugoslav state & eventually proclaimed independence

2.  Thus, c/n accept that the will of the peoples to form sovereign & inde. state is fully established

3.  BUT, EC foreign ministers & US decided to recognize anyway



e.  Commission’s Opinion on Recognition of Macedonia

1.  Example of political calculations overriding legal requirements in place to determine recognition

2.  Greeks objected to name & flag b/c claimed that new state would have territorial claims against region in Greece called Macedonia;  Commission accepted application but asked Macedonians to make clear that had no such claims;  AND, Macedonia amended its const. to renounce all such claims & claim non-interference w/ sovereignty of other states

3.  EC agreed to recognize only if name d/n include term Macedonia

f. Difference in EC Positions re: Bosnia & Macedonia

1.  Macedonians fine w/o support b/c no Serbian threat 

2.  In Bosnia, Europeans attempted to show solidarity b/c it was a victim of Serbian aggression



g.  What does this tell us about the law?




1.  Some support for both declarative & constitutive view

2.  But, also suggests that states do what they want to in end b/c overriding concerns

3.  Political decisions overlook legal ones that EC had set up to guide them.  If don’t recognize Bosnia, sort of carte blanche to overrun country.

B.  State Formation:  Self-Determination and the Right to Statehood

1.  How far does the right to self-determination go?  Does int’l law have anything to say re. formation of statehood?

2.  Normally states have control over issues within territory – domestic jurisdiction

3.  Minority groups exist in every European state; League d/n want to involve itself in every internal dispute in established states – afraid of the precedent

a.  Exception:  abuse of sovereign power (human right issue that gets so bad that it becomes an int’l issue)

4.  Aaland Islands Problem

a.  Aalanders used Finnish declaration of indep. from USSR to seek unification w/ Sweden

b.  Finland & Sweden brought issue to League of Nations which created Int’l Commission of Jurists to determine if the question was under its authority or the domestic jurisdiction of Finland (state’s sovereignty)

c.  1920 Report of the International Commission of Jurists…Opinion upon the Legal Aspects of the Aaland Islands Question

1.  Right of disposing of nat’l territory or granting a group right to determine its own gov’t by plebiscite is attribute of state’s sovereignty

2.  Recognition of principle of self-determination in some treaties i/n enough to make it positive rule of the law of nations;  Nat’l groups c/n just separate themselves by simple expression of a wish

a.  BUT, d/n give opinion as to whether abuse of sovereign power to detriment of certain population would give rise to jurisdiction of League of Nations

3.  All of this applies only to nations that are definitively constituted as sovereign states – Legal rules called off in transitional situations

a.  Formation & dismemberment of states as result of revolutions/wars create fact situation which c/n be met by applying normal rules of law;  If territorial sovereignty lacking, situation is obscure & unclear until normal period of development completed

b.  This transition from de facto to de jure situation concerns community of states (& d/n just come within domestic jurisdiction) both politically & legally

4.  Aaland Islands were part of Finland but must they be incorporated de jure in state of Finland as result of separation from USSR?   No;  Separation is limited in effect to population of territory which took part in separation




5.  Argued that Finland in state of transition b/c indep. from USSR

6.  Finland making same claim w/ USSR that Aalanders making w/ it;  how can Finland challenge same law invoked for its own self-determ?

7. THUS, Commission decided that question not solely within domestic jurisdiction



d.  Decision by Commission of Rapporteurs 

1.  There is a history of indep. Finland (before Russia)With Aalanders, there is no history of indep.; and Aaland Isl. only a small part of Finland – cannot treat minorities same way as a nation.


a.  Counter:  Finland = small part of USSR

2.  Aalanders have not been oppressed & persecuted as was Finland

a.  Threats to culture & language not policy of oppression & Finland can be persuaded to protect these

3.  If give minorities authority to separate b/c wish would destroy order & stability & infringe upon idea of state’s territorial & political unity

a.  Separation of minority from state can only be considered as an exception, a last resort when state lacks will or power to enact & apply just & effective guarantees

-In this case, Finland can guarantee these protections & give it a place apart from other Finnish provinces

-THUS, Stay w/ Finland subject to special autonomy regime (incl. teaching Swedish)  --- Aalanders d/n need indep. to obtain autonomy

-But, keeps door open to indep. if Finland doesn’t cooperate.



e.  Implications

1.  Does self-determination depend upon oppression?  History of independence?  Size in proportion to country?  Amount of domestic jurisdiction?

-The criteria used to decide Aaland Islands case point to a different outcome in Bosnia; Why do states want to secede? Are they being oppressed? Is there history of these countries being indep.? 


5.  Int’l Position on Self-determination

- Hitler hijacked idea of self-determination; took over where Germans already living; As a result, UN Charter contains only the briefest provisions about self-determination. (esp. didn’t want colonists to think they had that rt.)  Instead, interests of inhabitants are impo, advance education of those peoples, but don’t talk abt. indep.

a.  UN Charter

1.  Article 73:  Members must promote well-being of inhabitants within their territories who have not attained full measure of self-government

b.  1960 Res. 1514 UN Declaration on the Granting of Independence to Colonial Countries and Peoples – colonies becoming indep. b/c European countries were not strong countries any more.

1.  Respecting right of self-determination….proclaims necessity of bringing end to colonialism

2.  Declares that 

a.  all peoples have right to self-determination (freely determine their political status & economic, social & cultural development)

b. have to let involuntary countries go.

c.  1970 Friendly Relations Declaration (#2625) – no major colonial powers have any colonies anymore.  Restate what charter actually means.

1.  States must refrain from forcible action depriving people of rt. to self-determination…. 

2.  Don’t have to make people be an indep. state. i.e. Puerto Rico.

3.  Are grps within states allowed to disrupt boundaries of states in name od self-determination?  At first glance, not allowed, but also not excluded entirely.  Through back door, resolution recognizes that some secession is ok and can disrupt territorial integrity.  Secession must represent whole people – diff. between Indochine and France and Corsica and France.

6.  Q. of uti possedetis = principle that colonial borders are upgraded to int’l borders;  Independence d/n change colonial borders

a.  EC’s Arbitration Commission 1992 opinion on Croatia & Bosnia’s Serbian population’s right to self-determination – Do Serbian pops in Croatia & Bosnia have rt. to self-determination?  They have the rt. to determine nationality, which means?

- Live in one state although citizen of another?

- Do pockets where they live become Serbia – prob. not.

- Have rts. of minorities.  Never say “self-determination” b/c that would imply indep.  

1.  Right to self-determination must not involve changes to existing frontiers at time of independence (uti possedetis juris)

2.  Ethic, etc. groups within a state have right to recognition of identity under int’l law

3.  Serbian population entitled to rights accorded to minorities & ethnic groups under int’l law including right to choose nationality; BUT d/n say that they have right to self-determination

4.  SEE NOTES & QUESTIONS p. 22-23 (esp. re: Friendly Relations Declaration)

5.  Present day not what Badinter Commission had in mind.  This opinion is not enforced.

6. Tension betwn. self-determination and territorial integrity.

b.  Badinter Commission’s 1992 Opinion on boundaries between Serbia & Croatia & Bosnia

1.  Frontiers should be respected in line w/ principle in Friendly Relations Declaration and may not be changed except by agreement

2.  Should this apply to the break-up of a state like Yugoslavia?

a.  R. thinks no b/c h.r. norms have evolved to point that if know ethnic cleansing will occur, better to change borders than to allow it

1.  could conduct plebiscites to see where people want to be;  but, problem = how big to make the plebiscite?  In case of Quebec, if ask Canada outcome different than if just ask Quebec

d.  Africa

1.  1964 Organization of African Unity Resolution on Border Disputes

a.  States must respect borders existing at time of independence – OAU saying, “forget it; don’t look to neighbors for land.”  Why?

b.  intent = to avoid inter-state conflicts;  preserve stability after independence

c.  internal msg. = d/n look to neighbors for land that you think belongs to you;  msg. to ethnic minorities to prevent Bosnian situation

d.  external msg. = no external aggression

2.  Burkina Faso & Mali border dispute – uti possedetis is given legal status in this frontier dispute – whatever borders colonial powers had set up remain.

a.  Disagreed on location of parts of border but agreed that should be resolved acc. to uti possedetis; Submitted case to ICJ in 1983

1.  African states respect of uti possedetis not merely practice adding to customary law limited to Africa, but rather as application in Africa of a rule of general scope; Principle connected to decolonization wherever it occurs

2.  Primary aim = secure stability & indep. of emerging state & respect for its territorial boundaries

3.  Although principle seems to conflict with right of self-determination, it is aimed to preserve what peoples gained by struggle for independence.

4.  Doesn’t uti possedetis create some human rts. problems?  Doesn’t it leave minorities in a position where they may be oppressed?  Why not change border and put people where they want to be?  

- W/ uti possedetis, have to worry that UN’s minority protection will hold.

- In Yugoslavia, uti-possedetis wasn’t respected during the war; borders have since been moved back, so a sort of re-establishment of uti possedetis.

5.  Ratner doesn’t think this principle shouldn’t be applied in Yugoslavia – says we need to look at human rights.  Deal with border problem through plebiscites.  Why insist on a border that is unworkable and leaves some minorities vulnerable?



e.  Canada

1.  Legislature asked S/C for advisory opinion re: constitutionality of unilateral succession of Quebec under domestic & int’l law

a.  Int’l law establishes right to self-determination is fulfilled internally (pursuit of political, economic, social & cultural development within existing state) and right to external self-determination only in extreme cases b/c respect for territorial integrity of state

1. Thus, S/C d/n see SD& territorial integrity as conflicting b/c can have SD w/o secession  (Endorses & clarifies Friendly Relations doctrine)

a.  If have real participatory rts in central gov’t d/n need secession (achieved internally what wanted externally).  Quebecers are not oppressed people.

b.  Opinion redefines self-determination and distinguishes it from secession and independence – If you don’t have participatory rights, then you can leave; otherwise, you have no right to external self-determination.

c.  Right to unilateral secession only arises in certain circumstances


1.  colonialism

2.  foreign conquest

3.  prevention of exercise of internal right (unclear if this one is an established int’l law standard)

a.  Quebec’s argument that they are oppressed is b.s. b/c are over-represented in gov’t & have own language rts.




2.  Cree Problem

1.  Worried about own minority rts. under an indep. Quebec b/c Quebec w/n be as multi-ethnic as Canada as a whole

2.  They don’t want to be in a state focused on one culture; in a multi-ethic state, they are o.k.

3.  If Quebec secedes, they go as well:  Contrary to uti possedetis (another reason R. thinks unjust)

4.  Crees argue that Quebec has no rt. to SD. b/c not a “people”; S/C d/n buy argument but d/n matter b/c they say Quebecers already have SD

5.  If Quebec leaves Canada, Cree reserve right to leave Quebec.




3.  SEE notes & questions p. 32

C.  Transformation/Succession of States


1.  Issues



a.  Do new states assume treaty obligations of states of which were part?

b.  Do new states assume membership in int’l organizations of which former state was part?

c.  What norms & processes govern disposition of property owned by former state when new entities claim part of it?

d.  Basically, do new entities assume the legal rights and obligations of the states from which they emerged?  Underlying these questions will be the status of the entity that formerly controlled the new entities – does it still exist, has it dissolved?


2.  2 Views – usu. somewhere betwn. these two extremes.



a.  Clean Slate Principle:  Assume nothing




1.  Distinction made btwn. succession & decolonization

a.  Colonies d/n have part in original decisionmaking, thus d/n assume obligations of predecessor state

1.  except, b/c uti possedetis, are stuck w/ boundaries due to need for stability



b.  Continuity Position:  Assume all




1.  Makes things more stable; d/n offer incentive to break away




2.  Decolonization is legitimate but secession is discouraged


3.  1978 Vienna Convention on the Succession of States in Respect of Treaties

a.  Not many states party to it, but often invoked as establishing default rules

b.  State’s succession d/n affect boundary established by treaty

c.  Article 16:  Former colony not obligated to abide by treaty; clean slate

d.  Article 34:  When parts of territory separate to form new states (whether or not predecessor state exists) each successor state must abide by treaties in force with predecessor state; and, any treaty in force with respect only to that part of the territory of the predecessor state remains in force with respect to that successor state.  Note: there are outs.

1.  According to this, do the 15 successor states have to abide by USSR treaties?  Yes

e.  Article 35:  if predecessor state continues, treaties remain in effect with respect to remaining territory.  Note:  there are outs.

f.  Is this customary law?


4.  1987 Restatement of Foreign Relations position

a.  Dissolution, secession, decolonization – clean slate approach.

- However, pre-existing boundary agreements continue to be binding

d.  D/n draw distiction btwn. colonies & succeeding states as Vienna Convention does:  clean slate applies every time

1.  Why different from Vienna Convention’s clean slate position?  If state is dissolving, prob. means that not all of the actors were involved; taking the position of what is just


5.  Dissolution of a state – USSR



a.  Commonwealth of Independent States (CIS) created




1.  1991 Alma Ata Declaration





a.  All went w/ continuity approach

1.  Baltics, wanting to be indep. from Russia, took clean slate – is that lawful

2.  All states agree that Russia is the sole legal continuance of USSR.





b.  How were treaties handled?






1.  All agree that Russia would remain obligated

2.  But other 14 states undecided as to approach w/ respect to diff. types of treaties

-This shows limitation of Vienna Convention – they are just default rules applied in absence of agreement – but, default rules are mot irrelevant – if countries don’t come to an agreement, default rules kick in.

-Treaty by treaty approach leaves uncertainty but recognizes that ea. treaty diff. & may require diff. approach





c.  Membership in UN?

1.  USSR had 3 seats before so Russia, Belarus & Ukraine all took






2.  Others applied for membership

3.  Tacitly accepted that Belarus & Ukraine just took over seats b/c the others were going to get in anyways

4.  But Yugoslavia received different treatment

a.  Serbia & Montenegro remained part of Yugoslavia renamed Federal Republic of Yugoslavia (FRY)  

b.  Declared that FRY was continuation of SFRY as the CIS claimed that Russia the continuation of USSR

c.  Badinter Commission declared that FRY was a new state & US and EC attempted to deny FRY seat (Res. 777)

d.  SC resolution denied FRY’s automatic continuation of membership of SFRY; US claim that membership expire but UN Legal Counsel said resolution neither terminates nor suspends Yugoslavia’s membership in UN but could not participate in GA meetings







e.  Why treated differently?

1.  policy decision to punish Serbia

a.  int’l community disappointed in way in which situation was handled & wanted FRY to know that there are consequences for actions

2.  objective reasons

a.  Alma Alta agreement was w/o objection & said that Russia would continue w/ UN seat;  no such agreement in Yugoslavia & other states d/n want Serbia to take seat

3.  R. thinks size matters also


6.  Governmental Reactions on Treaty Succession



a.  Council of Europe

1.  Vienna Convention could not be assumed to represent existing public int’l law; distinction btwn. continuation & dissolution unhelpful to determine treaty obligations

2.  Disagreed on approach to include in multilateral agreements

(e.g. some felt that type of treaty was relevant as to what approach to take)



b.  US

1.  Only way to establish is case-by-case review of agreements w/ each of former republics



c.  IMP:  SEE NOTES p. 51-52


7.  Assets and Liabilities?

a.  Solution in former USSR

1.  8 of 12 non-Baltic republics agreed to be jointly & severally liable for debts of USSR in exchange for deferred payment agreements

2.  Also, agreed by treaty on proportional obligations of debt as well as divisions as to property & investment outside the CIS

3.  Division d/n work so Russia agreed to assume all liabilities

b.  Int’l law 

1.  Treaty negotiated during Vienna Convention concluded but not in force & to date, only 5 states are party

2.  But, offered some guidance

a.  Immovable property within territory passes to successor state in that territory

b.  Immovable property outside territory passes to successor states in equitable proportions

c.  Movable property connected w/ activity of state in respect of territories passes to successor state concerned; otherwise in equitable proportions

d.  Debt passes to successor states in equitable proportions

D.  International Organizations as Global Actors  (their power = more imp. than structure)


1.  Considerations

a.  Whether int’l organizations enjoy same rights, obligations & powers as states

b.  At what point grouping of states becomes bona fide int’l org?

c.  How org’s membership & functions affect structure & decision-making process

d.  How decision-making process determines its powers as indep. actor

e.  Extent to which int’l orgs. are constrained by the legal instruments creating them

f.  Whose policy interests do they advance


2.  Categorization



a.  Breadth of participation:  Regional to global



b.  Scope of mandated issues:  Specific to general

c.  Also, orgs. differ as to participation allowed by non-state actors and with respect to the powers (merely for dialogue or possess descionmaking powers that bind members)


3.  Core aspects



a.  Constitutive instruments (such as treaties)



b.  Assembly of members



c.  Specialized & executive organs



d.  Secretariat (int’l civil servants – professional staff)


4.  Influence and power



a.  Turns upon the mechanisms used for making decisions

1.  e.g. UN Security Council allows faster decisions b/c small & limited membership



b.  Turns upon effect of decisions on member states


5.  Structure – UN

a.  Why does Charter require concurring votes of all perm. members of SC but not of GA?

1.  D/n want UN to be paper tiger; SC resolutions are binding on all member states & unless the more powerful states are in support will not be followed – maintains legitimacy and continuity of organ.

2.  Adds legitimacy & makes binding resolutions binding in practice & not just on their face

3.  Balance this situation by making GA decision w/o veto power & non-binding

4.  But, does this violate Article 2 (sovereign equality principle)?

a.  Maybe, but it’s offset by GA & the P5 c/n force a SC resolution to be passed


6.  Apartheid Problem



a.  Condemnations

1.  1946:  Gov’t of India complains about treatment of Indians in S.A.; UN merely issues general opinion

2.  1952:  Developing states request that apartheid be put on agenda

and GA passed resolution

a.  Called upon member states to bring gov’t policies in accord w/ obligation to observe HR & promote fundamental freedoms under the Charter

3.  1960 Sharpsville Massacre – African & Asian states ask SC to discuss issue; SC Resolution deplored actions & called upon gov’t to initiate measures to bring about racial harmony

4.  S.A. claimed that Article 2(7) re: non-interference in matters within domestic jurisdiction prevented adoption of resolutions

a.  1952 resolution passed with 34 abstentions; What does vote say about the desire to condemn South Africa?

1.  34 states refusing to do so saw UN stepping into risky territory in violation of Article 2(7)  -- also, didn’t want to establish a precedent that could be used against them.

a.  This is happening now; GA often condemns HR violations within states



b.  Sanctioning Process




1.  1962 GA Resolution (opposed by mainly wealthy Western states)

a.  “Requests” member states to cut off diplomatic relations, close ports, boycott goods, refuse to land aircraft

b.  Requests SC to issue sanctions & if necessary consider expulsion

2.  1963 US and others announce arms embargo followed by UN endorsement by SC resolution (adopted but not considered to be legally binding at the time)


a.  “calls upon” states to stop sales…



c.  1974 Attempts at expulsion




1.  Article 6 gives GA right to expel only upon recommendation of SC

2.  Article 5 gives GA right to suspend privileges of state that has SC preventative or enforcement action but only upon SC recommendation

3.  Began in Credentials Committee

a.  Senegal objected to acceptance of S.A’s credentials & Q. was not to exclude S.A. as member but to exclude S.A. delegation as it d/n represent the country

b.  US states that committee must examine whether credentials issued in conformity w/ rules of procedure & not to decide on basis of domestic policies

c.  Costa Rica stated that committee s/n go beyond limited competence & not in position to suspend or expel

d.  Voted to deny credentials

4.  GA approved committee report & asked SC to review -- basically inviting them to suspend or expel

5.  SC resolution to expel vetoed by US, UK, France

6.  GA reviews effect of rejection of credentials

a.  UK argue that must follow the Charter & it requires that certain decisions only made by SC & that certain decisions of SC require concurrence of all perm. members & not just majority of all members

b.  India argues that not really expelling S.A.  Just deciding who can sit in on GA meetings.

c.  Final decision to exclude delegation of South Africa made by chairman w/o vote – at time, Chairman was Algerian, so politically motivated.

d.  Did the law matter in this debate?  Did the charter matter?  Was this all just politics?




1. In terms of structuring argument, yes




2. R. thinks that in the end politics overrides

a. S.A. was not kicked out; still able to maintain mission to UN even though stigmatized by being kicked out of GA.



d.  1977 SC Resolution tightening arms embargo




1.  All states “shall” cease…



e.  SEE notes p. 111-113

IV.  Participants – Non-State Actors

A.  NGOs – united by a common cause, famous ones are transnational


0.  Considerations:

a.  What interests and constituencies can NGOs represent better than states?

b.  To whom do NGOs might represent a threat?

c.  What participatory rights ought NGOs have int’l conferences and organizations?

d.  Are NGOs accountable to their members or others in the int’l community?

1. If grp. that NGOs represent don’t like what the NGO is doing, they will stop funding NGO.

e.  Do NGOs have special role/voice/expertise?

1.Feminist NGOs & the Cairo Population Conference



a.  NGOs had diff. position from conventional focus

1.  Population law had emphasized family planning whereas NGOs thought law needed to empower women to educate & give them consensual choices that will end cycle of poverty

2.  Who were the powerful NGOs?  West, therefore perspective was western.

2.  Questions regarding participation



a.  What are NGOs’ rights of participation?

1.  Limited; in this case, no right to speak, only right to observe public meeting; if speak, must be approved 

2.  Offices offsite; limits interaction w/ gov’t



b.  Question of accountability




1.  Does transparency = accountability?




2.  Are proponents the ones who are most affected?


3.  Benefits to gov’t

a.  May have imp. voice in certain areas where gov’t does not want to deal specifically w/ issues  (h.r., environment, labor rts.)

b.  Maybe we should let NGOs lobby gov’ts and let democratic process work itself out.


4.  NGOs active role

a.  Routinely observe and participate in major int’l and regional conferences; lobby govt’s behind the scenes.

b. Play active role in judicial process – have represented individuals before human rts. tribunals.

c. Disrupt lawmaking processes instituted by gov’ts.

d.  What is appropriate level of participation of these institutions?

B.  Multinational Corporations

0.  Consider: how do corps. affect the content of int’l norms?


a.  How much influence should corps. have over the int’l legal process?


b.  For which issues are their contributions helpful?

c.  How can corps. contribute to or undermine the implementation of certain norms?

1.  Q = Do we want corporations as both targets & makers of int’l law like states are?  What kind of involvement should they have?



a.  ILO (not explicitly but in consulting w/ corps.) & ITU say yes



b.  Advantages




1.  Expertise

2.  Gives legitimacy & authority to document b/c includes more players & greater control b/c there’s more pressure to comply

3.  They are directly affected – want to ensure compliance



c.  Disadvantages

1.  Might extend economic power more directly rather than lobby each gov’t

2.  How does one decide which ones participate?  In ILO, pay to attend

3.  Could (but not so much in ILO) dilute southern voice b/c companies largely from north


2.  Convention on Occupational Safety and Health



a.  Drafted under auspices of ILO



b.  States invited to sign

1.  For Nike, beneficial for gov’t to sign b/c otherwise NGOs bring to public attn. that the state is not part of convention even though Nike only legally has to comply w/ local law



c.  Useful to workers (whom it’s meant to protect)?

1.  Gives wiggle room b/c of language re:  “consistent/appropriate with national conditions;” text laden w/ caveats, exceptions, flexibility…sorts of things that you don’t like if you are an advocate for rights.

2. Poorer states d/n want to pay for worker protections


3.  UN Code



a.  Document aimed at conforming w/ nat’l laws & policies



b.  Concern = protecting states; Only tells corporations to follow local law



c.  H.R. part does seem to concern employers, but still brings in gov’t policies



d.  Stays a draft code b/c south afraid of losing foreign investment


4.  OECD Guidelines – 2000

a.  Not legally binding but if start to see western corps. invoking these, practicing them, would become soft law (accepted but not binding vs. customary law which is binding)

- More candor in who target is – tells corps. how they want them to act

- Content better:  doesn’t say to follow local law, but rather to respect human rts. of workers.  Says do more than local laws require.

b.  Are they better for workers?


1.  Make demands on corporations themselves


2.  No need to be implemented through domestic law


3.  Language changed to “consistent with int’l obligations”

c.  What was NGOs’ strategy in talking to rich as well as poor countries?

1.  Poorer states have incentive to race to the bottom & less concerned about workers themselves than corporations meddling in local politics


5.  Corporate codes of conduct (Nike)

- form of self-regulation through a voluntary code of conduct which put forth standards and principles for the conduct of business.

a. Incentives to draft = bad publicity, boycotts



b.  Are they useful if advocating for workers?




1.  In large part informally enforcing emerging int’l labor law norms




2.  See some absolute stds. higher than local law

3.  Do they reflect improvement?  Or do they just legitimize status quo while eliminating the most egregious examples of abuses?

4.  Does co-opting circumvent what gov’ts may be able to do on own & what may be more protective of workers




5.  Is self-monitoring of behavior effective?




6.  Is it better to have one code per industry or several? 


6.  Beanal Case – Suing Corps. under the Alien Tort Claims Act



a.  Had to tackle venue problem & substance issue (was there state action?)



b.  Int’l law addresses private conduct only w/ respect to genocide

1.  If it’s not an action that a private person can commit, it must involve state action; must find link btwn. corp. & gov’t


-P. lost b/c failed to state claim that corp. was a state actor

-But, is court interpreting int’l law correctly here by relying on §1983?  Don’t conventions say that corps. should be accountable?

-Should corps. be held directly liable for h.r. abuses under int’l law, or only if they are somehow state actors? Attempt to hold corps. responsible directly might dilute power of state, but NGOs still think should be responsible & some corps. are still saying (although h.r. consciousness is pc) compliance w/ local law is enough

V.  Process of Incorporating International Law in Domestic Legal Systems – relationship betwn. int’l and domestic law.

A.  Making International Law in the U.S. (sometimes called foreign relations law)


o. Consider:

a.  whether and how int’l law is incorporated into and made part of domestic law

b.  whether and when int’l legal norms are judicially enforceable by individuals

c. whether domestic law should treat treaties and customary int’l law identically or differently

1.  Domestic Constraints on U.S.



a.  3 ways to make int’l agreements




1.  Article 2 Treaties





a.  Only method mentioned in Const.





b.  Requires 2/3 majority of Senate





c.  Called “treaties”




2.  Congressional-Executive Agreements





a.  Majority of both houses

b.  Not called treaties under domestic law, but considered to be so internationally under Vienna Convention




3.  Sole Executive Agreements





a.  President alone

b.  Not called treaties under domestic law, but considered to be so internationally under Vienna Convention

b.  Issue:  Does Constitution regulate ability to make int’l law; Problem = NAFTA

1.  Missouri  



a.  Suggests that treaties are diff. than statutes

b.  Broad reading is that Const. d/n apply; treaty power is inherent in what gov’ts do

c.  But, Holmes says “do not mean to imply that there are no qualifications”

d.  Really 10th A. case; whether states have rt. to participate in treaty process

e.  Has not yet been overturned (but S/C very diff. now)




2.  Reed




a.  Does it change the case?

b.  Could reconcile cases by saying that this is about Bill of Rights; involves individual & rltnsp btwn. fed gov’t

c.  But, Ratner says d/n make sense according to language

-“facially inconsistent” = whatever S/C wants it to mean based on its interp. of 10th & 6th A.

-thinks they are trying to curtail broad interp. to be able to use treaty clause to get around Const.

3.  NAFTA issue – Are Congressional-Executive agreements equivalent to, or interchangeable with, Art. 2 treaties?


- Arguments against interchangeability and U.S.’s response





a.  Textual argument

1.  Prof. Tribe argues textual fidelity 

(must comply w/ Art. 2 of Const.)

2.  U.S. argues that foreign commerce clause is the textual basis for congressional-executive agreements





b.  Practice argument

1.  Tribe argues d/n matter what is practice b/c d/n mean that it’s constitutional 

2.  U.S. argues that practice = precedent for using 

c-e agreements





c.  What Congress wants

1.  House wants to have a say, so NAFTA is concluded as a c-e agreement

4.  What about Tribe’s position?  Is there a principled reason to support position?  Who should be able to enter into treaties on behalf of U.S.?

a.  Tribe argues that Senate is more representative of States

1.  Why protect states over people in int’l agreement formation?

2.  Re: int’l agreements, Founders wanted Senate to have the power

5.  Should this be a legal question or political question?  Is the issue of how agreements should be concluded so flexible that can be left open to politics & done so on case-by-case basis?

6.  Should every treaty be an Article 2 Treaty?


a.  Tribe:  everything that is important should be

b.  U.S.:  no; black & white rule not required;  Should be left up to Pres. & Congress to decide whether done by treaty or by c-e agreement

1.  Some evidence of practice, but no rule should preclude House from taking a greater role in int’l agreements


-Most trade agreements = Congress


-Most military agreements = Art. 2


-Most h.r. agreements = Senate
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B.  Hierarchies of Law in the U.S.


1.  Vienna Convention on Consular Relations (VCCR)

a.  foreign national, if convicted of crime, must be informed of his rights (allowed to contact consulate or have it contacted)

b.  difficult to get law enforcement in U.S. states to comply

c.  Why agree to this law?  How does it protect people?

-Representatives from own country are able to help national get counsel

-Not insulated from domestic law, but have a right to notify & get help/advise from consulate


2.  Execution of Breard
a.  Raises Q. about diff. decision makers giving conflicting signals – here US S/C & ICJ

b.  Facts


1.  Paraguay files suit in ICJ against US 11 days before execution





-ICJ only hears cases btwn. states

2.  US d/n deny that it violated rts.

3.  ICJ issues provisional measures (same as preliminary injunction); Why?;  What possible legal issue is there if US admitted that it violated consular provision?;  What is remedy for violation?





-ICJ d/n have time to look into it at the instant





-US says remedy = apology, but conviction stands





-Paraguay says = overturn conviction

4. Possibility for irreparable harm therefore orders stay of execution




5.  Sec’y State asks Virginia Governor to hold off





-Has role of protecting US citizens abroad

-US is not just receiving claim, it may in future be making claims thus don’t want to set precedent that it d/n care about Vienna Convention at all

6.  But at same time, filed amicus brief in S/C that ICJ’s preliminary measures are not binding; Telling S/C not to order VA not to execute



c.  Does S/C take into acct. int’l law in its opinion?

1.  Language of Article 36(2) that said go by procedural rules of state

-Counter = but must give full effect to purposes of Vienna Convention; should be able to raise claim at any time then

2. Ultimately, look to domestic law; Anti-Terrorism Act came in effect after Vienna Convention


3. Later-in-time rule

-Reid v. Covert says use this if treaty & statute deal w/ same issue




4. Any attempt to reconcile VCCR & statute?





-Harmless error b/c was not prejudicial




5. Any deference to ICJ?

-“unfortunate to the timing….”;  “while we should give respectful treatment…”;  but d/n take on the merits on whether ICJ is binding or not b/c later in time rule says that even if ICJ is right & is binding, d/n need to listen to it

d.  Was ICJ asking to squash conviction?  

1.  Not so in this case, but yes in LaGrand case (Germany v. US).  

2.  Only asking to hold off until they decide the merits.  But, neither S/C nor Governor want to wait for ruling

e.  Other issues

1.  Should S/C have addressed the ICJ’s provisional measures more directly?

2.  Is S/C doing just what Const. says – Congress can override treaties.  Is later-in-time rule necessary in const. system?

-even though not great outcome here, there could be cases in which rule allows for more protective measure; might offer better outcomes that are more beneficial to Americans

-many countries have rule that allows treaties to trump nat’l law

-int’l agreements are solemn contracts between states & d/n just deal with one country & Congress should not be able to unilaterally cancel treaties

3.  What do you think about role of exec. branch in this case?  On VA’s side?  Own side?  ICJ’s side?  Hypocrit. in asking not to execute & then not to stop execution?  Were they honest that they took all measures at disposal to prevent execution?


3.  PLO Mission to U.S.

a.  UN Headquarters Agreement (1947) – fed. and state authorities will not impede transit to and from UN persons invited to UN on official business.

b. Congress passes Anti-Terrorism Act in 1987; PLO entry thereafter against US law.

c.  GA counters that US is under a legal obligation through the treaty to enable PLO to maintain its premises in U.S.

d.  Federal Court Action considering the relationship between the apparently conflicting int’l and domestic legal obligations:

1.  Wherever possible, both are to be given effect; however, where not, if statute enacted later-in-time, Congress have evinced intent to supersede treaty, so statute takes precedence.

2.  However, legislative history of ATA does not manifest Congress’ intention to abrogate Headquarters Agreement.


4. Can the President violate Int’l Law?



a.  Garcia-Mir v. Meese – Mariel Cuban refugees

1.  to extent possible, cts must construe American law so as to avoid violating principles of public int’l law.

2.  Public int’l law is controlling only where there is no treaty and no controlling executive or legislative act or judicial decision.

3.  In this case, Restatement 6, “power of President to disregard int’l law in service of domestic needs is reaffirmed.”

C.  Interpreting International Law

- What rules govern the interpretation of treaties in the domestic area?

- What should happen if different branches adopt different interpretations of a treaty?

- Is the president bound by Senate’s understanding of the meaning of a treaty?

- If so, how do we know what the Senate understood a treaty to mean?  And, what happens if the Senate’s understanding differs from that of our treaty partners?

Should Congress be able to override treaties?  Obligation to other states v. Const.

Not just question of choice of law, but who decides?  In a sense, it’s about forum shopping.

Interpretation of Treaties:  What to do if there is ambiguity

1.  Vienna Convention

a.  Supposed to look at 1st Text; 2nd  Contemporaneous written understandings; 3rd Subsequent practice of parties subject to treaties; 4th travaux preparatoires (negotiating work)

2.  U.S. Courts

a.  Will look at text 1st & written understandings; then negotiating work b/c that’s what they do with statutes

-problem is that when comes to legis. history of treaties, there is extra ingredient = ratification record (not part of Vienna Convention) which is Senate decision

Most treaty disputes d/n make it to court

What does ABM (Anti-Ballistic Missle Systems) Treaty say?

1.  Article 5:  bans development, testing, & deployment of space-based missiles & other mobile ABM systems


2.  Article 2:  defines ABM systems as missiles, launchers & radars

3.  Agreed Statement D:  if system based on other physical principles, limitations on such would be subject to discussion

Issue:  Does “ABM” only include currently existing technology or all ABM technology?  and Does executive branch have authority to “reinterpret” treaty to permit development of “Strategic Defense Initiative” that destroys hostile missiles?

Agreed Statement D d/n prohibit development, testing, & deployment of these 

What did Senate think upon approval?


-Narrow interp:  space-based deploymnt, testing & development is precluded


-Broad interp:  only deployment is precluded

Reagan agreed that c/n deploy w/o violating treaty

Judge’s argument is that if Article 2 was meant to cover other physical principles, then Agreed Statement D would be redundant

What sources does he use?


-Drafting history


-Negotiating history


-US wanted total ban on these types & Soviets w/n agree


-Subsequent practice

-in statements btwn the 2, view that the exotic systems could be developed & tested



-Senate 



-Pres. said during advice & consent that treaty banned existing & future



-now, what agreed to is not what treaty really means?



-Should Pres. be bound by these statements?

Sofaer Doctrine

-what really counts is what agreed w/ Soviets, not what was told to Senate;  what counts = what negotiators agreed to, not what one side told legislature


-did compromise slightly



-Senate views imp. if clearly intended & generally understood (p. 62)


-Danger:  renders role of Senate useless (consent based on diff. understanding)

-from Soviet perspective, should not matter what Senate was told; as a legal matter, should be bound by negotiators’ understanding


-Mischievous b/c relies on secret negotiating record

-not clear explanation of what happened – unreliable;  it’s why Vienna Convention/int’l law puts them last

-reinterpretation can be used to justify new position

What does Senate do about this challenge?


-National Defense Authorization Act



-Not funding anything based on broad interp.


-Adopted Biden condition to INF Treaty

-Arms control agreement that eliminated class of medium-range weapons in Europe

-Wrote into advice & consent their view of what treaties mean


-interp. based on common understanding of Pres. & Senate

-Is this same as Sofaer compromise (p. 62)?


-No; d/n matter that really have proof that relied upon ….


(LOOK AT THE LANGUAGE)

Currently


-Putin & Bush seem to agree on idea of amending ABM


-no disagreement that deploying would violate


-treaty allows for one side to pull out if wants to


-Should Bush be able to amend/terminate on own or has to go back to Senate?

-Just b/c Senate agreed that treaty be entered, does it necessarily mean that it has to agree to pull out?




-no case on this;  Goldwater said it’s a political question

READ THIS MORE CAREFULLY!!!!!!!!! (get notes!)

CLASS NOTES 10/23
Who should be interpreting treaties?  Senate or President?

How explicit does the Senate have to be?

-By Sofaer’s saying that exec. branch i/n bound unless Senate is very clear, invites Senate to attach all kinds of understandings to advice & consent

-Is this good?  Do we want treaties to be frozen in time?  Do we want exec. branch to interpret according⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪
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-No different from domestic issues in this regard

VI.  Process of Extending the Reach of National Law in the Int’l Arena:  Jurisdiction

A.  Does Int’l Law Govern the Extraterritorial Reach of Domestic Law ?

- States seek to assert authority over persons, property, or events which are or occur abroad.

1.  Need to provide clear norms as to which state can exercise authority over whom & in what circumstances

2.  Norms governing jurisdiction are largely customary

3.  Considerations

a.  Why int’l law developed any limitations on the ability of otherwise autonomous states to exercise jurisdiction

b.  Why the particular limitations that exist were developed?

c.  What purposes are served, what values furthered by these norms?

d.  How states deal w/ conflicting claims of jurisdiction & whether the “system” that exists produces an unacceptable level of “rancor and chaos”

B.  Jurisdiction to Make and Apply Law


1.  3 types of jurisdiction

a.  Jurisdiction to prescribe:  state’s authority to make its law applicable to persons or activities

b.  Jurisdiction to adjudicate:  state’s authority to subject persons/things to its judicial processes

c.  Jurisdiction to enforce:  state’s authority to use gov’t power to induce/compel compliance w/ its law

-Jurisdiction to prescribe



a.  Bases for exercise

1.  Territorial principle = state has jurisdiction to make law applicable to all persons/property within its territory

a.  During 19th c.  states understood this to limit ability to regulate conduct outside territory, but this view of the “law of nations” is being eroded

2.  Nationality principle = state can exercise jurisdiction over own nationals even if located outside of nat’l territory


a.  issue: How do you determine nationality of corporations

b.  Criticism of US (which has been relatively aggressive in asserting nationality jurisdiction in the corp. setting) – critics claim that we see rules of jurisdiction emanating from the process of action & reaction (dynamic process rather than given set of rules); invites disregard for existing rules

-This helps powerful nation & may not upset int’l stability too much if the state d/n judge reasonableness of its assertion on nat’l interests alone

1.  Territorial Principle Problem:  Boeing-McDonnell Douglas Merger (announced 12/15/96)

a.  Merged company would result w/ only one rival – Airbus



b.  EC’s merger regulation required that it be notified (it was along w/ FTC)

c.  EC asserted authority to fine the new company & objected to sole-source Ks (which, ironically the airline cos. themselves proposed)

d.  EC complained about sole-source Ks; benefit to Boeing of MDC research funded by US Gov’t; & increase in Boeing’s share of world market

e.  FTC found no substantial lessening of competition (b/c MDC had only 6% share of world mkt) & no creation of monopoly in global mkt.

f.  EC panel recommended that merger be prohibited

1.  Simultaneously, Boeing met w/ EC to meet concerns & US sent officials to emphasize that would not support undue interference in industry critical to US military & economic strength

2.  Boeing’s negotiations broke down; EC publicly reaffirmed opposition; Clinton threatened trade sanctions against EC; US legislators claimed that it was an assault on nat’l sovereignty



g.  Questions

1.  Do or should Europeans have jurisdiction merger btwn. 2 US companies?

2.  Should int’l law support argument that if American companies want to do deals w/ the company, it’s of no concern outside US or should it support argument that if it affects European mkt., the jurisdiction is within its territory?



h.  Resolution (p. 29-32)




1.  Boeing agreed to:

a.  not enforce exclusivity clauses in supply Ks w/ certain airlines

b.  keep McD’s commercial aircraft division separate legal entity for 10 yrs. & to submit reports to Europeans

c.  license technology it might develop from military Ks acquired from McD

2.  No court involvement required.  What would have happened?  See Wood Pulp Case (p.41)

3.  Ad hoc resolution b/c only applies to this case; d/n set out principles for later court judgment as does Wood Pulp – that is the major decision in the EC on this matter



i.  How else could this be solved?  




1.  Set out rules & factors – would be easier if treaty established

(example:  if co. has certain % of business in country, then it has juris., etc.)

2.  But, in reality, countries don’t agree except to consult w/ each other & negotiate if both are interested; there have been several negotiations & most decided on case by case basis

3. Eventually, maybe, customary law will evolve – Scalia thinks that it already exists


2.  Territorial Principle



a.  American Banana v. United Fruit (1909)

1.  Facts

a.  American businessman bought plantation in what was Columbia

b.  Panama gained indep; businessman sold to American Banana

c.  Costa Rica invaded & seized plantation which was transferred to person who sold land to United Fruit

d.  American Banana sued alleging violation of Sherman Act

2.  Holmes on whether US antitrust laws governed foreign company’s conduct in foreign country

a.  Universal rule = whether an act is lawful is determined by law of country where act done b/c otherwise is an interference with sovereignty contrary to comity of nations

b.  Legislation is prima facie territorial




3.  See notes & questions p. 13



b.  Extending reach of territorial principle




1.  States increasingly viewed territorial test as restrictive

2.  Territorial test replaced in US & other countries by effects doctrine
a.  US v. Aluminum Co. of American (Alcoa) = landmark case in this development

i.  Attempt by US to prohibit planned cartel of Alcoa & Aluminum Limited (Canadian co.) w/ Eur. companies

ii.  S/C addressed whether Sherman Act reached Alcoa’s participation in cartel even though most of related activities took place outside US

-Should not give Congress intent to punish all whom its courts can catch for conduct having no consequence in US; but it is settled that state may impose liability for conduct outside borders that spawns effects within its borders

-Decide that Act d/n cover agreements even though intended to affect imports or exports unless it is shown to have actually effected them.

ii.  Rejects American Banana; Adopts effects doctrine;  Must have actual & intended effect

-Why the change?  Change in commerce.  Out of date to say that no impact on US interests

iii.  How does this position relate to int’l law?  Was it decided upon int’l law principles?

-Yes, relies on int’l law.   But, in the end, adopt narrower position b/c states that it is settled law that anyone may impose liability on someone for conduct outside its territory;  talk about int’l implications to bring in part about intended effect;  Just relying on actual effect, would be too broad & have negative consequences on int’l relations






iv.  See notes & questions p. 15

-Does the Alcoa effects test undermine the sovereignty of other nations?




3.  Hartford Fire Insurance Co. v  California (1993)

a.  Alleged:  London reinsurers conspired to coerce US primary insurers to offer coverage only if certain advantageous changes made for reinsurers in forms

b.  Q:  Does US antitrust law govern British reinsurers re: reinsurance written by them concerning insurance written by US cos. in US in case where GB has regulatory regime over reinsurance?

c.  Souter opinion

i.  London cos. argue that D/C should have declined jurisdiction under principle of int’l comity; S/C agrees that should be considered, but no prob. w/ exercising jurisdiction here  (Jurisdiction to adjudicate)

ii.  Is there a true conflict btwn. domestic & foreign law?

-The fact that conduct is lawful in state where took place, d/n bar application of US antitrust law even where state has strong policy to encourage/permit the conduct

-Conflict only occurs if it’s impossible to comply w/ both laws; if violation of British law would result, conflict would exist

-Criticism of opinion = narrow dftn. of conflict

iii.  Adhere to effects test; Int’l comity is not barrier to power to regulate

iv.  Who wins under majority view?  Powerful states b/c if it wants to prohibit something, can impose sanctions, etc.; Helps strong states b/c discounts conflicts whereas Scalia’s position provides objective rules that can be applied regardless of power – focus is on the law





d.  Scalia dissent

i.  Q. as to extraterritorial reach has nothing to do w/ jurisdictional question; Q = one of substantive law decided on basis of whether Congress asserted regulatory power over alleged conduct;  if P. fails to prevail it’s not b/c jurisdiction, but b/c failed to state cause of action under relevant statute (jurisdiction to prescribe)  (R. agrees)

ii.  2 canons of statutory construction

- Rule 1:  was it intended to apply extraterritorially?  Yes – he agrees in this case; Legislation of Congress, unless contrary intent apparent, mean to apply only within US

- Rule 2:  should not interpret statute to be inconsistent w/ law of nations; comity related to int’l law act should not be construed to violate law of nations if any other possible construction remains

-int’l comity refers to respect sovereign nations afford each other by limiting reach of their laws

iii.  Conflict

-when there is a conflict & exercising juris. is unreasonable, US should not exercise;  Conflict exists if one state prohibits & other state permits (not requires as majority holds)


-Is it reasonable to interpret law to regulate conduct when there is British law that covers same subject?  Look at factors listed in case.  No.






iv.  Uses Restatement to look at principles of int’l law

-Nation having basis for exercising jurisdiction to prescribe should refrain from doing so if it is unreasonable; reasonableness is decided by:

-extent to which activity takes places within territory of regulating nation; --connections btwn. regulating state & person responsible for activity;

-character of activity to be regulated;

-importance of regulation to the state; 

-whether other states do it; 

-degree to which regulation is generally desirable;

-likelihood of conflict;

-extent to which another state has interest in regulating

-BUT Restatement criteria could invite political calculations – how does one determine what is reasonable in terms of state’s interests?

-AND easy to apply reasonableness test here b/c no great difference in laws of the 2 states – if the antitrust laws were radically different, outcome might be different





e.  See notes p. 23-24





f.  Considerations

i.  Under majority opinion in Hartford Fire does EU have right to regulate Boeing merger?
Yes; There is no conflict

ii.  Under dissent, do they?  Factors are somewhat different, but mostly similar.  Scalia would probably dissent here also

iii.  EU view

-Normally oppose US assertions of US extraterritorial jurisdiction

-Filed amicus brief on behalf of Brit. company in Hartford; What happened in Boeing & in Wood Pulp?  Aren’t they being inconsistent?  



3.  Wood Pulp Cartel – Does EC law apply outside EC states?

a.  ECJ addressed whether EC laws apply to conduct outside of the territory of EC’s Member States

b.  ECJ asked Commission whether it thought jurisdiction was based on conduct taking place within EC (like personal jurisdiction) or on effects within EC of conduct outside of the EC (effects doctrine)?

-Commission response:  where the effect occurred, not where the agreement was made AND conduct of parties includes conduct of principals & of subsidiaries & agents

-Effects = direct and perceivable consequences of certain conduct

-EC goes out of its way to say it’s not the effects test, but rather implementation test; In other cases, they want to be in a position to be able to protest American reach of antitrust jurisdiction.  May be hypocrisy, but their legal position puts some light between them; Implementation requires direct substantial & foreseeable for jurisdiction
c.  Commission claims that conduct penalized took place in the EC b/c communication of announced prices made there & transaction prices charged there by producers, subsidiaries, etc.

d.  Asserts that even if KEA’s (U.S. based export association) activities seen as separate infringement & as occurring in US, by facilitating the concertation of prices, they produced effects within EC

e.  Interp. of int’l law = State may exercise its legislative jurisdiction limited only by prohibitive rules expressly laid down by treaty or deriving from customary law

f.  Therefore, justifies its position that can apply Article 85 of Treaty of Rome which prohibits agreements & concerted practices that prevent, restrict, distort competition

g.  Effect of the agreements & practices was substantial & intended and primary and direct result of agreements and practices

h.  KEA argue that application of EC competition rules is contrary to int’l law

i.  Breach of non-interference; Harmed US interest in promoting exports based on US statute that 

exempts export associations from antitrust law

-Counter = Able to apply according to territoriality principle

-And, this doctrine only applies when there is a conflict & state is thus obliged to exercise jurisdiction w/ moderation; Here, no conflict


-Same argument as in Hartford Fire

-R.  thinks that would be same response in Boeing if had not been handled outside of the courts

ii.  Application founded exclusively on economic repercussions within EC of conduct that was adopted outside of the EC

-Counter = if infringement rested on place where agreement made (and not on elements of formation and implementation), would be easy to evade; therefore, what matters = where it is implemented





i.  SEE NOTES p. 28-29

C.  Extraterritorial Enforcement

- Int’l law prohibits a state from exercising its judicial functions w/in the territory of another state w/out its consent.

- Int’l law also prohibits agents of one state from enforcing, w/out permission, their criminal law w/in territory of another state.

- Nevertheless, from time to time, a state, or some of its citizens, undertake to enforce its laws through direct actions in another state’s territory; i.e. abduction of a suspect from one state to stand trial in another.

- Real issue:  Even if obtain person through illegal means, once they have person, is it ok for state to proceed in court.  Is manner of apprehension irrelevant to jurisdiction?

-Jurisdiction to Adjudicate and Enforce




1.  Issues to consider

a.  If an abduction violates int’l law, should that disbar a court from exercising pj over D?

b.  or, should jurisdiction be exercised?




2.  Arrest of Slavko Domanovic

a.  Secretly indicted & order for arrest and order was secretly transmitted to UNTAES; lured to & arrested in the UNTAES region

b.  Filed motion for release on grounds that arrest was unlawful & the ICTY (Int’l Criminal Tribunal for the Former Yugoslavia) lacked jurisdiction

c.  ICTY decision on the motion

1. looked first at when & where he was arrested based on its dftn of arrest being restriction of freedom of movement or deprivation of liberty;  Decided that arrested only when arrived in UNTAES territory

2.  trickery is not same as forcible abduction; but is this legal?

-Looked at European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) re: arrests & deprivation of liberty

-Here, no extradition treaty to look at & no forcible abduction (issues that the Eur. Crt. of HR has dealt with); Thus look at case law & finds support in national systems for idea that luring is not abuse of rights or of process; in cases where it was found to be abusive, there was a treaty at issue or unjustified violence used




3.  Eichmann Case

-kidnapped from Argentina and brought to Israel for trial

a.  Argued that he was kidnapped by state agents & forcibly brought to trial

b.  Israel AG argued that acting in accordance w/ judicial precedents in England, US & Israel that court cannot enter into circumstances of arrest & transfer, & that these matters pertain to foreign relations

c.  Security Counsel Resolution


1.  Claimed arrest violated sovereignty of Argentina

2. But, only “requested” that Israel make appropriate reparation in accordance w/ UN Charter & int’l law

3.  Never condemn Israel’s act as illegal even though there is supposedly black letter law that says cannot do this

4.  Don’t ask for normal restitution – to send prisoner back

d.  Cited precedent that said when fugitive brought back by kidnapping & not under extradition treaty, that cannot claim unlawful arrest;  It is only the right of gov’t from territory where he was taken to complain of violation of rights

e.  B/C situation btwn Argentina & Israel resolved, no longer breach of int’l law, thus no right of accused to complain

1.  Joint communiqué:  Israel admits that it infringed fundamental rights; does not say violated; neither does say anything about use of force

f.  Is anything done that suggests that Israel faces any consequences?




1.  Israel apologizes 

2.  Argentina pulls out ambassador & expels Israeli ambassador



g.  What is really going on

1.  Argentina a little embarrassed by this – does not want to be seen as defending him;  Israel has a decent judicial system & would get a fair trial

2. “hard cases make bad law” – in this case, law is not followed b/c of who the criminal is


3.  More of an issue of Argentina’s sovereignty than Eichmann’s rights


h.  SEE Notes & Questions p. 41-43




4. Alvarez-Machain Case





--Options of what to do w/ criminals in other countries






-wait






-in absentia






-kidnap






-lure

-extradite

a.  Kidnapped (not directly by gov’t agents) & claimed that abduction violated extradition treaty btwn. US & Mexico

b.  Precedent


1.  Rauscher case (1886)

a.  Addressed issue of whether an extradition treaty prohibited prosecution of crime other than crime for which extradited (doctrine of specialty)

b.  Justice looked at terms & history of treaty, int’l practice, US case law and commentators’ writings

c.  Concluded that could only be tried for one of offenses described in treaty & for offense w/ which charged in extradition proceedings






2.  Ker case (1886)

a.  Addressed issue as to D. forcibly brought to trial in disregard of extradition treaty

b.  Distinguished from Rauscher b/c Ker not brought here under treaty; Forcible abduction is not reason why once someone brought within appropriate jurisdiction cannot be tried

c.  No gov’t involvement in the abduction & Peru d/n object to prosecution






3.  Frisbie case (1952)

a.  Due process is met if D. fairly apprized of charges & has fair trial in acc. w/ Const. safeguards; Not violated by forcible abductions





c.  Issue to be decided

1.  S/C d/n say it’s totally an issue btwn. US & Mexico; slightly different than Eichmann case b/c admits that he has rts. under the treaty & have to look to see what if it was violated

2.  D. argues that case is like Rauscher & prosecution violates terms of valid extradition treaty

3.  Gov’t argues that Rauscher is exception to Ker and applies only when treaty is invoked & terms provide that breach will limit jurisdiction of a court

4.  Q = whether abduction violated treaty; If treaty d/n prohibit abduction, then Ker rule applies

5.  How to construe treaty


a.  Look to terms

b.  They also look at negotiation history & practice





d.  Extradition Treaty

1.  D/n say anything about obligations to refrain from forcible abductions or consequences if such occurs

2.  Article 9

-Neither party bound to deliver nationals, but has power to deliver them 

-If extradition not granted, requested party shall prosecute

3. D. argues that terms suggest that preservation of rights would be frustrated if either nation allowed to abduct nationals & the processes/restrictions on obligation to extradite will not make sense if free to kidnap

4. S/C interpretation

a.  D/n purport to specify only way in which may gain custody; just provides mechanism to do so

b.  History of negotiation & practice show that abductions aren’t in violation of treaty

-justify this position by saying that Mexico aware of Ker doctrine & that treaty d/n attempt to curtail effect of Ker

c.  Language of treaty d/n prohibit;  But, does it imply that it prohibits prosecution if presence is obtained by means other than those established?

5.  D. argues that must interpret according to customary int’l law

a.  that unnecessary to provide for int’l abductions being prohibited in the treaty 

6.  S/C counter

a.  Treaty only prohibits using other means when State objects 

b.  D’s position based on int’l law in general; that int’l law prohibits gov’ts from exercising police power extraterritorially; but violating extradition treaty is not a violation of this principle; customary law doesn’t inform their interpretation of the treaty b/c has nothing to do w/ the treaty.

7.  Should S/C give consideration to the other states’ protest in respect to individual’s rights?   D/n here;   in Rauscher, d/n care about British protest

a.  Yes, they should b/c it reflects contemporaneous interpretation of the treaty by the parties

b.  But, leave open the Q. of whether they should do this according to customary law in absence of treaty.  Customary int’l law prohibits abduction

1.  S/C says that customary law about abduction generally differs from customary law about treaties – reasoning is not clear on its face, but are not willing to look at customary law as backdrop b/c they think that it has nothing to do w/ treaty

7.  Conclusion = not a violation of the treaty & Ker applies; Since Mexico has protested (doesn’t this then counter their argument????), the decision about return is matter for executive branch outside of the treaty.

-Consider:  Mexico’s protest signifies that country’s interpretation of the treaty.  Mexico thinks treaty bars kidnapping.

8.  Dissent

a.  Case involves gov’t abduction (diff. from Ker) of another country’s citizen (diff. from Frisbie)

b.  Gov’t argument that treaty is not exclusive would render much of the provisions surplusage; only make sense if they require that each party comply w/ procedures when wants jurisdiction over a national

c.  holdings in precedential cases are not as uniform as consensus of int’l opinion condemning violation of territorial integrity of a friendly neighbor;  Breach of int’l law for gov’t of one state to forcibly apprehend another

d.  majority opinion fails to distinguish btwn actions by private citizens not subject to treaty & by conduct authorized by gov’t

e.  Even though it’s a heinous crime, does not allow breach of the law; must be careful the way that things appear b/c they will be emulated by other tribunals – Realize that US S.C. is most impo. S.C. in the world.





e.  Consequences of S/C’s view 

1.  Place US & Mex. in position as if there were no treaty

2.  Re:  protest of Mex., should be issue for executive branch only

3.  What signal does this decision send?  

a.  Risk that other courts will be tempted to disregard treaties

b.  Other courts, prior to this case, were following Ker – see South African decision (p.50) cited in dissent

5.  Reaction to Alvarez


a.  OAS Inter-American Juridical Committee issued legal opinion

1.  Abduction = violation of public int’l law b/c was transgression of territorial sovereignty

2.  State that violates int’l obligation must make reparations for consequences for purpose of returning to status quo ante; substitute reparation only in event that this is impossible – in this case = repatriation

3.  S/C decision failed to consider precept by which treaties must be interp. in conformity w/ purpose & aim and in relation to applicable rules/principles of int’l law

4.  violation of due process which is right protected by int’l law

b.  1994 US & Mexico concluded Treaty to Prohibit Transborder Abductions; not yet ratified; fills in gap that S/C identified in its decision as to the extradition treaty




6.  Challenges to Transborder Abductions in other jurisdictions





a.  England

1.  Horseferry:  courts have discretion to stay the trial of D. where police have disregarded protections of formal extradition & D. seized by illegal means

a.  Sufficient evidence must be produced to show prima facie case in order to extradite & must abide by rule of specialty

2.  But, some disagreement:  Courts should not worry about pre-trial police impropriety that d/n impact fairness of the trial; can issue civil or criminal proceedings against exec. branch wrongdoers, but d/n deny criminal jurisdiction;  Eng. courts should not have to protect rts. of foreign states





b.  Australia & NZ

1.  Also give courts discretion not to exercise jurisdiction over D. brought unlawfully even though they have jurisdiction





c.  South Africa

1.  Court in Ebrahim concluded that based on Roman-Dutch common law, lacked jurisdiction to try person brought before it from another state by means of state-sponsored abduction; State must come to Court with clean hands – protecting individual from unlawful arrest, protecting states from other states exceeding jurisdictional boundaries & infringing on legal sovereignty





d.  Zimbabwe

1.  In Beahan, defendant arrested by Botswana police in Botswana where he entered voluntarily& handed 

over to Zimbabwe

2.  Court concluded that w/o force or deception on behalf of Zimbabwe, it had not violated Botswana’s integrity

e.  Elements – What is going on?  How are they decided?





Alvarez

Horseferry 
Ebrahim       Behan     Dokman

Extraterritorial abduct.
Y

N

Y

N
N

State Agents


Y

Y

Y


Y

Protest



Y

N

N


Y

Violation of treaty 

Y

Y

Y


N

1.  Touchstone in H. & E. = what was done in accordance with procedures, not whether or not there are protests; Look at in terms of human rights of individual

2.  Pivotal point in Behan was no extraterritorial abduction b/c arrested by Botswana police

3.  These factors float around & are given different weight by different courts; Cases all about how much does interstate issue affect person’s rights.  How much should presence or absence of those factors affect D’s rights; What bothers you the most about the case?  Which one of the factors matter the most?

4.  Courts d/n discuss the actual method, but R. thinks that is imp. factor – was there harm or violence to D.?




7.  Back to Dokmanovic

a.   Is this a kidnapping?  Crt. says it is not b/c he got into car of own free will & crossed border on own volition.  But, did he get into the car truly voluntarily?  Did he know what was going to happen?  

b.  Then, what is the issue?  Whether the deception or luring was legal?  Was it in violation of rights of D?  It matters b/c human rights treaty in Eur. exists that spells out procedures for treatment of Ds.; what is legal in terms of arrests

c.  Do courts tend to tolerate luring?  A couple of national cases where person is lured but said no bar to prosecution.  But, Eur. Crt. of HR goes the other way

d.  Distinguish Botsano by saying that there was a treaty but not one in Dokmanovich.  Also, extraterritorial abduction becomes an issue, but R. is not convinced that that is major distinction b/c ultimately someone is always grabbed against his will.

e.  Is this correct?  Should presence or absence of a treaty be the deciding factor as to whether or not rights violated?  D/n seem like a fair outcome

f.  BASICALLY, the present law is all over the place – no clear test for what to do




8.  Back to Eichmann

a.  Should there be separate rule for people who have committed really heinous int’l crimes?  Should there be more flexibility in law for what it takes to violate D’s rights?;  Should the law take into account what the person actually did?  

1.   As a practical matter, it does; politics does seem to affect treatment.

2.  Personally, what person is accused of shouldn’t matter; should still be given same due process.

D.  Exceptions to Jurisdiction:  Sovereign Immunity

1.  Jurisdictional immunities once considered to be absolute & based on principle that, since states juridically equal, state may not exercise jurisdiction over another

2.  Recent developments have restricted traditional notions somewhat

a.  Change in traditional law that comes about as result of commercial transactions; Why does that change status of sovereigns?  Why should they not still be considered immune just b/c engaging in commercial activity?

1.  Businesses want some form of recourse.  Might not engage in businesses w/ gov’t & fear is that commercial activities would grind to halt.  

2.  BUT, wouldn’t states find it in their economic interests to waive it in order to secure contracts.  Interesting theory, but states decided not to wait nor risk possibility of states claiming that waiver not applicable in foreign states

3.  Consider


a.  Appropriate role of domestic crts. in determining foreign SI


b.  How well does current doctrine serve purposes underlying SI

c.  Whether current doctrine appropriately balances interests of sovereigns & the non-state actors who deal w/ foreign state entities


4.  Development of doctrine of foreign sovereign immunity



a.  The Schooner Exchange case – immunity as to warships



b.  SEE notes & questions p. 67-69



c.  State practice moved away from absolute theory in 40s & 50s

-State Dept. concluded that immunity should not be granted in cases involving “private” acts as contrasted with “sovereign/public” acts:  Tate Letter (1952)

-rationale = US has abandoned claiming it re: publicly owned merchant vessels so why should it uphold it for other countries here?  And, increase of int’l commercial activities – people doing business should have rts determined in crts.

-SEE problems w/ this approach p. 71

2.  Restrictive theory = way of saying that states, when decide to act as private business, should be subject to jurisdiction of crts.


a.  Theory probably = custom now

5.  Codification of restrictive theory of immunity:  Foreign Sovereign Immunities Act (1976)

a  This is the exclusive means for obtaining jurisdiction over foreign sovereigns and their instrumentalities in US courts: foreign states are immune unless meet one of the exceptions

b.  Rule = presumptively states are immune; but carves out certain exceptions (§1605)




Waiver




Commercial Activity   
Carried on in US by foreign state







Performed in US based on foreign comm. act

Outside US in connection w/ for. comm. act

w/ direct effect in US





Property


Succession or Gifts

Tortious Acts in US (which itself has a discretionary function exception)

c.  States that, under int’l law, states not immune as to commercial activities

1.  Commercial determined by nature of the conduct rather than by its purpose; what Weltover case is about.

2.  But d/n define what is “substantial contact” w/ US

3.  FSIA is not just about sovereign immunity, but sovereign immunity from jurisdiction

a.  Issue becomes minimum contacts connection:  US jurisdiction over case of Panamanian & Swiss dealing w/ Argentina

d.  What is commercial activity?  Nature v. Purpose



1. Republic of Argentina v. Weltover (1992):  Scalia opinion

a. Issue = whether the unilateral refinancing of bonds was taken in connection w/ comm. activity of Argentina & whether had direct effect in US

COMMERCIAL 

b.  Statute leaves “commercial” undefined, but written according to restrictive theory so it carries that meaning

-But, in class he said the following:  -Test provided for in dftn. of “commercial activity” in the statute;  Is it right to place emphasis on nature rather than purpose?;  It is clear that this is the case in the statute, but is the statute right?



c.  Previously, S/C generally defined it as gov’t exercising powers not peculiar to sovereigns & those powers that can also be exercised by private citizens

d.  Court decides that when a foreign gov’t acts in the manner of a private player, the actions are “commercial”; issue is whether the actions (regardless of motive) are type of actions by which private party engages in trade & traffic of commerce

e.  Argentina argues

1.  Court must consider context of transaction to determine if it’s commercial; in this case US adopting per se rule that all issuance of debt instruments = commercial;  BUT, nothing that allows court to see issuance of bonds as diff. from other activities

2.  Bonds d/n have the ordinarily comm. consequence of raising capital or financing acquisitions;  BUT, private parties also regularly issue them to refinance debt just as Argentina did

3.  Bonds differ from ordinary debt instruments & line btwn. nature & conduct is too formalistic & unhelpful;  BUT, the statute commands that the distinction be made, thus the issuance of bonds = commercial activity





DIRECT EFFECT

f.  C/A has concluded that “direct” = if it follows as an immediate consequence of the D’s activity

g.  Held that since respondents had directed their accts. in NY as place of payment, rescheduling of obligations had direct effect in US

1.  Why did companies insist on payment in NY?  So that there would not be an issue of sovereign immunity

2.  Is the fact that they had to make payments in NY sufficiently convincing that had direct effect in US?

h.  Argentina argued direct effect not satisfied when Ps. foreign corporations w/o other US connections;  BUT, previous case held that statute permits foreign P. to sue foreign sovereign in US provided requirements of act met




2.  Saudi Arabia v.  Nelson (1993)

a.  US citizen sued Saudi in federal crt due to his arrest & confinement in that country;  Issue = whether claims fell within scope of commercial activity exception

b.  Court held that conduct d/n qualify as commercial b/c private parties c/n engage in it;  Conduct was abuse of state’s police power & that is an exercise of its sovereign power

c.  White concurs in conclusion but only b/c the commercial activity was not carried on in US


-Rejects majority argument re: police power b/c 

-Private employer can retaliate also for whistle blowing

-Here, state, acting in private capacity chose to call in gov’t security & should not be able to hide behind sovereignty when act as market participants

-Issue turns on what is done, not who does it


5.  Problem = Nigerian Airports Authority

a.  NAA owned by Fed. Repub. of Nigeria and must generate own operational & managerial funds

-does this in part by imposing parking & landing fees on civilian 

aircraft

b.  Antares pilot & crew filed suit in Nigeria against  Gam Air for recovery of unpaid wages;  NAA attached plane owned by Antares (DE corp.) b/c of parking & landing fees owed by Gam Air (who had leased the plane);  Antares paid $ but NAA kept saying not enough; Antares file suit against NAA & Gov’t of Nigeria in USDC;  Nigerian Gov’t & NAA claim lack of subject matter jurisdiction b/c they have sovereign immunity

c.  D/C granted motion to dismiss; C/A affirmed; S/C remanded b/c Weltover

d.  Antares v. Federal Republic of Nigeria (2nd Cir. 1993)

1.  Q = in light of Weltover, did detention of aircraft cause direct effect in US?  No b/c everything happened in Nigeria except financial loss which will be felt in its place of business even though Antares made claim that paid Nigeria $ out of NY bank

2.  S/C found that the designated place of Kl performance was important in deciding if it had direct effect thus the legally significant act was place of performance

3.  Analogy to tort:  The location of tort is the legally significant act, but not precise analogy b/c foreign tort not necess. sufficient to deprive fed. crts. of jurisdiction b/c may have had sufficient contacts w/ US to establish direct effect

4.  In this case, all legally significant acts occurred in Nigeria;  Only act connected to US is drawing of check on NY bank which is unrelated to the liability

5.  Reject Antares argument that direct effect = American company suffering financial loss; the fact that individual or co. takes hit due to foreign tort c/n standing alone suffice to trigger exception

6.  If let this by, many commercial disputes would be pled as torts of conversion or fraud & result in litigation having no connection other than citizenship or place of incorp. of plaintiff

7.  Reaffirmed

8.  Dissent

a.  Believes that S/C believes that firm suffered direct effect – why remand it otherwise?

b.  Test is whether company has suffered direct financial loss

c.  Financial injuries felt where firm organized or where business located whereas individual injuries felt where tort occurred

d.  Thus, reliance on personal injuries to analyze this case is unfounded especially given S/C’s affirmance of analysis in Weltover

e.  Here, American company actually owned the plane; the one piece of commercial property taken outside of the US



e.  Comparison of Weltover & Antares

WELTOVER




ANTARES

Foreign companies



US company

$ to be paid in NY



$ paid from NY

direct effect




no direct effect
1.  Current disagreement about direct effect





a.  Statute d/n say “w/ effect on US companies”

b.  But, looking at equities, seems bizarre that results in both cases would be reconcilable


Notes 11/5/01
Once have decided that sov. immun. d/n apply to states’ corporate activities, have to decide where those activities have to take place.  

FSIA incorporates notion of restrictive theory & also notions of prescriptive jurisdiction (direct effects test – commercial activity taking place abroad)

One can make the case that either or both Antares & Weltover were decided wrongly.  Both should have been thrown out b/c direct effect or that they both involved direct effect

Does it make sense for direct effect to apply to foreign sovereign and not just foreign company?  Argument that should apply something much higher, but also argument that same should apply b/c acting as corporation

Fundamentally these cases are about state’s interest in extending nat’l law outside of its jurisdiction.  Process of overlapping claims has special impact in common areas of planet – oceans, polar regions, space – areas which are not within territorial sovereignty of any one state.  Yet, various states have interest in asserting laws & policies in those regions.  There are also planetary interests as a whole in these areas as well – want to limit state activity or interests depending upon circumstances
Possible solutions


a.  divide them up so that they are no longer common


b.  put under governance of int’l body (UN)


c.  keep them common but allow states limited rights (mixture of 1 and 2)

VII.  Law of the Sea

A.  Characteristics


1.  States have codified much of it in treaties



a.  1982 United Nations Convention on the Law of the Sea (UNCLOS)


2.  Enjoys high degree of compliance


a.  Most states agree that consequences for undercutting it would be to detriment

b.  Consider why compliance in this area has been so high when presumably similar calculations could be made for other regimes.

c.  Competing claims principally centered on security, economics and environment.

B.  Territorial Seas and international Straits:  Regulating the Passage of Nuclear-Armed Subs

1.  Every state w/ coast has interest in protecting itself from seaward invasion by enemies, by military exercises off shore, by spying or by pollution

2.  States w/ navies &/or commercial fleets have interest in unimpeded & expeditious passage

3.  Considerations

a.  Arenas in which claimants assert concerns & which fora are more hospitable

b. Whether process leading to UNCLOS treated all states accord. to sovereign equality principle

c.  Should interests of certain states override those of others

d.  How political power of participants affected final outcome

e.  What features of UNCLOS contribute to its stability & high degree of compliance


4.  Cold War issue



a.  Surface ships needed to travel close to land as possible




1.  Get fuel; drop off & pick up cargo and passengers; easier to do 

b.  Both subs & surface ships needed to cross int’l straits unencumbered by coastal states


1.  Subs want to pass undetected

c. States with coastlines near which ships/subs might pass did not always share political or goals or philosophies of one or both superpowers.  Idea of nuclear powered subs, carrying weapons, passing by their shores, submerged or undetected, alarmed politicians and general public alike – particularly alarmed gov’ts of states near straits.


5.  Regulating offshore waters

a.  Territorial sea = band of sea at fixed distance from coastline in which state enjoys most of rts. and powers as they do w/ land territory

1.  states have strong interest in maintaining control but other states have interest in passage

b.  High sea = sea outside of that area

c.  Coastal states accepted that maritime commerce required right of maritime fleets to navigate expeditiously though territorial seas = innocent passage

1.  Became norm of customary law as most states respected it & saw as duty on coastal states

2.  Q = whether this applied to foreign military vessels

d.  1982 UN Convention on the Law of the Sea codified much of customary regime on territorial sea:  codification of the law of the sea right now; black letter law

1.  Ships of all states enjoy right of innocent passage  which means passage not prejudicial to peace, good order or security of coastal state


a.  Issue is more what you do, not who you are

1.  C/n carry on research, issue propaganda, threaten, fish, pollute, etc.
2.  Subs required to surface & to show flag

3.  Coastal states may adopt laws re: innocent passage in certain respects

4.  Coastal states shall not hamper innocent passage

5.  Coastal states may do what necessary to prevent passage that is not innocent

6.  Coastal states may suspend innocent passage temporarily, w/o discrimination, if essential for national security (limited ability to suspend)



e.  Notes

1.  Territorial Sea regime allows naval vessels to sail within 12 miles of shore as long as do not engage in prohibited activities

2.  Convention permits states to have territorial sea of up to 12 miles measured from baselines (lines that states may draw across irregularities in shorelines to create straight lines)


6.  Developing a regime for International Straits

a.  Raise particular problems (e.g. what if strait is within territorial waters?  Can coastal state suspend passage even if it’s the only practical way to cross?)

1.  Is there something special about straits?  Does the Law of the Sea Convention regime work for straits?

2.  Under innocent passage regime, coastal states have a lot of protection over territorial waters.  What about as to int’l straits?

3.  Conflict between coastal & naval states
b.  Some treaties exist as to some straits, but there is no multilateral treaty


1.  Corfu Channel Case does not totally solve the problem

c.  Corfu Channel Case


1.  Background

a.  Greek Civil War; British warships passed through Corfu channel


-Britain supporting pro-Western Greek gov’t


-Albania supporting Communist insurgents
b.  UK protest after Albania fire on ships asserting right of innocent passage; Albania argue that naval states had to notify in advance & seek permission

c.  UK ships struck mines & later, in defiance of Albanian policy, sent warships to sweep for mines

d.  UN SC ask states to refer to ICJ – Did Britain violate Albania’s rights by sailing through channel?

1.  Was Albania responsible for damage & death from mine explosions? YES

2.  Did UK violate Albania’s rights by sailing through channel & later sweeping for mines? NO.  YES.




2.  Court decision re: passage

a.  According to int’l custom, during peacetime, states can send warships through int’l straits w/o notification as long as passage is innocent

b.  Rejects Albania’s argument that strait belongs to class of int’l waterways through which right of passage exists b/c not necessary route btwn. 2 parts of high seas & of 2ndary importance.  

1.  Court says that the criteria = geographical situation as connecting 2 parts & use for int’l navigation.  It is an int’l strait b/c connects Medit. Sea to Ionian Sea.  

2.  In this case, even though part of the strait is wholly within territorial waters of Albania & Greece, Albania c/n cut off this sort of passage through int’l strait

c.  But, b/c coastal states not on good relations, Albania justified in issuing regulations re: passage of warships, but not in prohibiting them or requiring special authorization

d.  Court disagrees w/ Albania’s argument that passage was not innocent

1.  Takes at face value British view that this is way they normally pass through 

2.  Had received a threat, so not unreasonable that men would be at battle stations

3.  Is this a valid argument?
a.  Court attempting to quiet the conflict a bit by allowing British to have its way

b.  What would the reaction of naval states have been if had gone the other way?

-Rejection; this is a case where Court succumbs to political realities

-In a way a reasonable outcome b/c otherwise would have given too much power to the coastal states.
3.  Court found that UK violated sovereignty by mine sweeping, but refused to find the manner in which minesweeping was carried out to be illegal b/c attacks on its ships

4.  Ct. found declaration of illegality sufficient reparation for Albania.


7.  Towards Codification of regime relating to straits

a.  Corfu case resulted in 1958 UN rule:  no suspension of innocent passage of foreign ships though straits used for int’l navigation btwn. 2 parts of high seas or high sea & territorial sea of state

b.  But, many naval states still dissatisfied b/c lack of explicit rights for subs to pass through submerged & aircraft to fly over straits and coastal states don’t like rule requiring them to keep waters close to territory open at all times

c.  Other problem = width of territorial sea

d.  Other problem = nuclear armed subs want more than innocent passage b/c that does not  promote the deterrence goal

e.  1960s & 1970s Problems leading up to UNCLOS


1.  Developing countries claimed greater amount of territorial sea

a. Hypo:  If Spain & Morocco each claim 3 miles & the strait is 8 miles, have 2 miles of high seas where naval states can pass subs through.  What if Claim more, then all of the strait is part of the territorial sea of the countries & have to abide by rules of int’l passage

2.  If states increase claim from 3 to 12 miles, any strait between 6 and 24 miles will be affected
f.  1982 UNCLOS


1.  Allows up to 12 mile territorial sea

- transit passage: different from innocent passage b/c:


- Can’t suspend it, not even for nat’l security

- No specifics re: subs, but also doesn’t say subs have a right to stay submerged.  B/c says nothing, prob. ok to infer that subs can stay submerged; innocent passage explicitly says must surface.  -Coastal states did not want to bring home a treaty that explicitly says subs have right to stay submerged even though it’s completely clear that is the intent

- planes can pass through straits whereas innocent passage says nothing about aircraft.

2.  Ships & aircraft enjoy right of transit passage through int’l straits (except those formed by island & mainland if a route exists seaward of the island)

3.  Ships/aircrafts during transit passage must proceed w/o delay, refrain from threat or use of force and from activities other than those incident to normal continuous & expeditious transit unless distress or force majeure

4.  States may adopt regulations re: transit passage though straits re: safety of navigation & regulation of traffic, prevention of pollution, fishing, immigration, customs & sanitary laws

5.  States shall not hamper transit passage & shall publicize danger to navigation or overflight; No suspension of transit passage

6.  Is transit passage a complete victory for naval states?  Do coastal states get anything?  

a.  It’s not the open sea.  Coastal states did get the right limited to one of passage – i.e., naval states can’t do testing exercises in strait.

b.  And, not every strait is a strait for purposes of transit passage;  Transit passage d/n cover all straits






-those subject to treaty

-those linking high seas to territorial sea of another state

-if more convenient alternative, then transit passage doesn’t apply 


g.  SEE notes p. 21-22

Notes 11/6/01

Do Naval states preserve common interest b/c deterrence?  Or is the common interest the coastal states?  Which one is selfish?  This is classic process of claim & counter-claim going on in int’l law

2 diff. clusters of power forming the int’l law:  1) powerful naval states; 2) often heavily populated/ poor coastal states.  Can be viewed as common interest/ special interest or 2 conflicting special interests.

ICJ reaffirms right of unimpeded innocent passage

Then, another set of claims where states expanding territorial waters, and getting to point where there are no bands of high seas in straits.  So, new negotiations

Who wins?
Naval states got everything they wanted.  Didn’t go so far as giving them high seas regime & coastal states did get some control of regulation.  Coastal states wanted something more akin to innocent passage that enabled them to regulate more heavily

Look at this more broadly in terms of width of territorial sea.  In this sense, coastal states got recognition by naval states of 12 miles – that was significant.  If naval state wants to do anything in 12 mile range has to do so according to innocent sea regime (surfaced subs, no fly-overs).  Coastal states got wide security band they wanted, but for that they had to keep straits open.  Many coastal states benefited by the 12 mile extension and encouraged states with straits to buy into it even at the sacrifice of allowing naval states to pass through.

This treaty was a package deal.  Width of territorial sea/ the EEZ/ deep sea mining/ trading innocent passage fro transit passage with regards to straits..  Must look at them all as linked.

Rights that a state has as to fishing are separate from rights other states have as to passage through their waters.  Don’t confuse the two.  

C.  Exploitation and Protection of the Water and Fish (Fishing)


- tragedy of the commons problem

1.  Most of richest fishing areas lie within 200 miles of shore


2.  Considerations

a.  Why states would agree in Law of Sea Convention on regime favorable to coastal states

b.  How convention protects economic interests of states w/ long-distance fishing fleets

c.  What gaps lie in the Convention

d.  How subsequent agreements have attempted to fill them

e.  What aspects of the fishing problem make enforcement critical


3.  Problem – Greenland halibut (aka Turbot)

1.  Spain & Portugal limited fishing off of French & UK coasts & shifted many vessels to NW Atlantic

2.  Canada, in response, cut down on amt. of fish allowed to catch within 200 miles of shore

3.  Spain & Portugal continued to fish just outside the limit

4.  Canada acted to protect fish & Canadian fishermen by using NAFO (Northwest Atlantic Fisheries Organization) to lower annual quota of turbot & allocate greater % to Canada

5.  EU objected to NAFO allocation & set own quota

6.  Fishing was not cut so Canada passed legislation that allowed interception of vessels fishing beyond 200 miles from shore; March 1995 Canada intercepted Spanish trawler 

a.  Canada asserted that unilateral action needed to protect depleting stocks

b.  Spain argued that NAFO quotas voluntary & not officially agreed to limits and that actions amounted to piracy

7.  Similar thing happened in April & Spain initiated suit in ICJ alleging illegal assertion of jurisdiction on high seas & unlawful use of force; Canada argues that ICJ d/n have jurisdiction b/c had notified ICJ in 1994 that withdrawing consent to have court review NAFO-based disputes

8.  Precedent:  UK-Iceland “Cod Wars”

a.  1958 Convention on Fishing & Conservation of Living Resources of the High Seas glossed over imp. issues such as these

1.  Recognized special interest of coastal states in living resources adjacent to territorial seas & required states to enter into fishing agreements

2.  D/N specify width or provide greater rts.

3.  And, Convention on the High Seas made clear that all states enjoyed freedom of fishing although should be done w/ regard to other states’ interests

b.  1958 Iceland extended unilateral fishing zone up to 12 miles from coast to protect from British which Britain ignored


1.  Led to incidents where Iceland boarded UK ships, etc.

2.  1961 negotiated & recognized 12 mile zone & allowed British ships in some areas within 12 miles; Also agreed to ICJ settlement of disputes

3.  1972, Iceland upped its fisheries jurisdiction & UK filed suit in ICJ; Court ordered not to enforce but did it anyway; led to more incidents & another negotiation that limited UK access




c.  1974 ICJ Judgment in Fisheries Jurisdiction Case

1.  1960 2nd Conference on the Law of the Sea failed to adopt measure re: breadth of territorial sea & extent of fishery rights, but 2 concepts have since crystallized as customary law; No treaty rules at this time about fishery zones; Nothing more specific than these principles
a.  Fishery zone:  area in which state may claim exclusive fishery juris. indep. of terr. sea;  May be extended up to 12 miles from baselines (12 mi. fisheries zone)

b. Beyond fisheries zone, there is a preferential treatment for coastal states in situation of special dependence on coastal fisheries

1.  these are to be implemented by agreement btwn states

2.  this d/n mean the exclusion of all fishing activities of other states;  coastal state is not allowed to unilaterally determine extent of those rights, other states may have its own rts. by a historical use of the sea.

3.  Bottom Line:  Iceland/UK need to negotiate and work it out themselves.

How did Court decide this in the absence of treaty text?  Look at what states said at the conference & what they agreed upon





2.  UK arguments

a.  Its vessels have been fishing in those waters for centuries & in manner like the present for more than 50 yrs.

b.  Lack of alternative fishing opportunity elsewhere

Court’s reasoning is confusing b/c relies on Britain’s historical interest.  BUT, here according to Article 2 of 1958 Convention, all states enjoy right beyond territorial limit.  So, Court seems to be saying, “maybe not all states” b/c it emphasizes British historical relationship

3.  Iceland’s regulations disregard UK fishing rights & constitutes an infringement of principle that states pay reasonable regard to interests of other states as to freedom of fishing

4.  But, Iceland is entitled to preferential rights w/ respect to stocks in waters adjacent to its coast

5.  Best solution = negotiation btwn parties (they are better equipped than Court b/c need to have detailed scientific knowledge of fishing ground at issue)  (ME:  is the Court copping out?)

6.  HELD:


-Iceland c/n exclude UK vessels

-Both have mutual obligations to undertake negotiations in good faith (must give regard to rts of others in waters around Iceland outside 12-mile limit) for equitable solution …

-Great; they already tried that & it led to blows

-Court gives Britain victory in principle but leaves undecided what exactly each state can do.

-Ultimately d/n decide the problem b/c Iceland extends it from 50 to 200.  After NATO intervention, Iceland basically wins

-Must take into account preferential rts. of Iceland & established rts of UK & interests of other states as to conservation & equitable exploitation





7.  Notes & Questions p. 31


4.  Towards Codification



a.  Conflicting interests

1.  States relying upon long-distance fishing favored traditional rts. of fishing in areas beyond narrow band of territorial sea;  Would accept preferential rights concept, but no more

2.  Naval states wanted assurance that fishing rts. of coastal states do not interfere w/ freedom of navigation

3.  Landlocked states wanted to exploit fishing waters adjacent to coastal states

4.  In 1970s, states were negotiating in midst of new economy as result of attempt to rectify North-South economic inequality

5.   Developing coastal states claimed sovereignty over areas off shores which had been endorsed by UN

b.  New zone of the seas – neither territorial nor high:  1982 UN Convention on the Law of the Sea


1.  Exclusive Economic Zone

a.  Area beyond & adjacent to territorial sea subject to specific legal regime; EEZ does not equal terr. sea.

b.  Coastal state has sovereignty over exploration, exploitation, conservation & management of natural resources of waters superjacent to sea-bed AND jurisdiction over establishment & use of artificial islands, marine research & protection of environment

c.  Shall not extend beyond 200 nautical miles from baselines


-Coastal states win here


d.  All states enjoy freedoms of navigation, overflight, laying cables & pipes in this area

e.  Coastal state shall determine allowable catch within it & shall do so according to avoidance of over-exploitation

f.  Coastal state shall promote optimum utilization; determine capacity to harvest living resources & give access to other states to surplus of allowable catch

-must consider significance of living resources to economy of coastal state, requirements of developing state in harvesting & need to minimize economic dislocation of states who have habitually fished the area

g.  Classic way to handle externalities; internalize them.  You want to overfish/pollute, then you coastal states pay the price.  Serves a global policy.  State will then have incentive to control fishing.





How does EEZ differ from territorial sea?






1.  Possibility for other states to have some claim

-If state cannot exploit own EEZ, may have to share it






2.  Non-economic uses are different

-What non-economic rights do non-coastal states have in EEZ that wouldn’t have in territorial sea?




1.  No innocent passage regime

2.  Can’t stop them from having military exercises; can’t make subs surface

3.  It is an exclusive ECONOMIC zone

Does this make sense?  How to justify how coastal states got huge area both as conceptual normative matter and as a political matter whereas territorial sea is only 12 miles?

1.  Address different concerns:  nat’l security (willing to compromise in order to gain economically by having extended EEZ) vs. economic interests (richer stocks out further)





Is there an environmental concern?  

1.  Take care of own backyard better than far away.  If coastal state pollutes or over-fishes, it pays the price for own actions

2. Public advantage to making fish stocks belong to one state – way to deal with the tragedy of the commons

Problem = fish d/n know about this.  This is why need for straddling stocks agreement came about.  States allow ships to be boarded by states that are part of regional organizations.  Major step forward but no one has to sign and it is a region-by-region approach.  But, this is o.k. b/c most of these stocks stay in one region, so not totally necessary to have a global solution.  What straddling stocks means is that when you sign it, you will agree to cooperate with regional group, even if not a member of it.




2.  Notes & Questions p. 35-36





a.  Beyond EEZ, regime of high seas prevails for fishing
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If look at as fisheries issue, it is a win for coastal states, but have to look at it as part of overall compromise

It is a recognition of N-S struggle & victory for the south, but also has broader global impact/overall public benefit as way of dealing w/ tragedy of the commons  
Most imp. thing about straddling stocks convention is recognition for regional role when comes to dealing w/ situation;  idea of shifting from global to the regional is important idea b/c some situations better handled at regional level.  Decisions should be made by those affected closest to the situation

D.  Deep Seabed Mining – economic resources beyond EEZs; part of high seas.


1.  Considerations

a.  What are the best economic arguments justifying the various positions taken by states during & after UNCLOS negotiations

b.  What does the outcome of case suggest about ability to create int’l regime ag. will of powerful states

c.  Whether it suggests that law is powerless

d.  Whether idea of seabed as common heritage of mankind is workable in practice


2.  Problem



a.  Prospects for mineral exploitation caught much attention b/c




1.  military significance




2.  alternative to land-based suppliers




3.  opportunity for developing states to share in new resource

b.  UN was asked to have discussion re: seabed & ocean floor beyond nat’l jurisdiction

Possibilities for control in 1967


1.  regional control


2.  global control (UN own/control all mining)


3.  divide it up & let those states control it (a la Antartica)


4.  1st come, 1st served; laissez-faire

5.  Hybrid of some of those; Kissinger version is parallel system of 1 and 2

c.  1967 GA adopted resolution asking SG to study issue of seabed’s use in interests of mankind regardless of geography, taking into special account interests & needs of developing states


1.  US abstained

d.  1968 GA resolution stated that activities should be conducted under int’l regime & must refrain from activities of exploitation of resources of seabed beyond the limits of nat’l jurisdiction and no claim to any part of area or its resources will be recognized

e.  1970 GA resolution:  Declaration of Principles Governing the Sea-Bed….

1.  Declared sea-bed, ocean floor & subsoil beyond the limits of nat’l jurisdiction as well as resources of the area to be the common heritage of mankind

2.  Area to be used exclusively for peaceful purposes w/o discrimination in accord. w/ int’l regime

3.  Take into account needs & interests of developing countries

4.  Int’l agreements shall be constituted to exclude area from arms race

5.  Int’l treaty outlining int’l regime shall be concluded

6.  States shall pay regard to rts & interests of coastal states in the region & of other states that may be affected by activities

7.  Does not affect legal status of waters superjacent or of the airspace nor does it limit rts of coastal states re: preventing danger to coastline from pollution

Hard to see which possibility UN supports b/c at this stage c/n agree; trying just to agree on most general principles

-Talks about int’l treaty; int’l regime so it does eliminate laissez-faire approach; whoever ultimately gets to mine, it will be part of an int’l regime

This resolution was adopted w/o dissent; Why would industrialized states agree to this?

-Better to have some regulation & authority under which to act; interested in int’l legal certainty especially a system that works to their benefit; would make their own claims lawful

Clear from this that not contemplating total state control – talk about taking into account interests & needs of developing states

f. 1974 American company laid claim to deposit of seabed manganese nodules

1.  US reaction

a.  Said it did not grant nor recognize exclusive mining rights beyond limits of nat’l jurisdiction

b.  But, said that, pending the int’l regime, mining may proceed as a freedom of the high seas under existing int’l law



g.  1973 UNCLOS

1.  Developing states wanted int’l organization (the Authority) to maintain exclusive rts to seabed exploration




2.  Industrialized states wanted int’l licensing agreement



h.  1976 UNCLOS

1.  Kissenger proposed system to allow mining states, nationals & the Authority to conduct operations through a mining arm called the Enterprise; Idea became basis for all future negotiations but left many issues open



i.  Continuation of mining operations

1.  By 1980, industrialized nations decided that treaty was too ambiguous & unclear to provide legal certainties companies needed to invest in useful technology

a.  Wanted a procedural solution = Authority’s preparatory commission to draft regulations to tie hands of Authority & that regulations have effect as did treaty & could only amend w/ their consent

b. US passed own legislation in 1980:  Deep Seabed Hard Mineral Resources Act

1.  States as objective to conclude the treaty, establish int’l revenue sharing fund, to encourage conservation of resources & to encourage development of technology

2. D/n assert sovereignty over resources in deep seabed

3.  Prohibits US citizen from exploration or commercial recovery unless licensed to do so or pursuant to int’l agreement

 Why would US pass domestic law when uncertain what int’l law will entail?

-Statement externally that says US is serious about having this



-principles that are important to US




-economic rights

-also, if want to participate in this regime, have to have US approval

-Statement internally that asserts right to regulate activities of American citizens engaging in activity

-classic case of jurisdiction based on nationality



In 1980 seems to be movement toward consensus




-dual system 





-global arm that will do some mining & states do other





-global authority able to charge fees





-global authority able to do some things w/o US





-technology transfer



All of this seemed to be o.k. until Reagan elected




-said was going to look at this anew




-US pulls back & makes following demands



j.  1982 US objections to draft convention/ Proposes the following goals:




1.  Not deter development of resources to meet nat’l & world demand

2.  Assure nat’l access to enhance US security of supply & avoid monopolization by operating arm of Authority

3.  Provide decision-making role that fairly reflects political & eco. interests and $ contributions of participating states

4.  Disallow amendments to be adopted w/o approval of participating states (advice & consent of Senate in US case)

5.  Should not contain provisions for mandatory transfer of private technology & funding for national liberation movements – in order to get advice & consent of Senate



k.  Vote on Treaty

1.  US proposes several amendments; other Western states propose fewer; US plays politics in voting process

2.  Earlier agreed would adopt by consensus, but US request vote & voted no (w/ 3 other states); Several western as well as East Bloc states abstained

Is US alone in its objections?  No.  Other industrialized states abstained which given importance of the treaty, indicates that there were problems.  Those states, along w/ some that voted yes (including France) did not ratify.

l.  1982 US announces not signing b/c following objections


1.  Discourage private investment 

a.  Lack of certainty re: granting of Ks & mandatory technology transfer

b.  Impose burdensome financial requirements on mining operations

2.  US given inadequate protection against adverse policy &  operational decisions

a.  Review conference could automatically adopt amendments upon approval of ¾ states bypassing US approval




3.  Monopoly over production could result

a.  Too many privileges for the Enterprise which would make it difficult for private ventures to compete w/o nat’l subsidies

US says don’t like seabed mining provisions, but will abide by other provisions (EEZ, straits, etc.) & that position is justified b/c those provisions already treated as customary law


-Is this cake & eating it too?

-Wouldn’t states be pleased that US will comply w/ some even though not a party to the treaty.  Depends who the state is:

-Suppose you were Iran who voted for convention who borders a   strait but no involvement in mining; what is reaction?  Not good.  US is saying that Iran has to recognize its transit passage even though not signatory to the treaty


-US trying to take advantage of the good parts of the treaty.  This was supposed to be a package deal!



m.  Lack of success

1.  By 1990 fewer than 40 states ratified, all but 2 were developing nations



n.  See notes & questions p. 82-83



o.  Mining After UNCLOS




1.  Competing claims

a.  6 western consortia (who were “pioneer investors” under UNCLOS) had made claims to area rich in manganese




2.  1984 Provisional Understanding Regarding Deep Seabed Matters

a.  US, France, Germany, UK, Belgium, Italy, Japan, Netherlands

b.  Endorsed 1983 private settlement among 6 consortia & obligated parties to refrain from authorizing mining until 1988 & thereafter to develop uniform licensing stds & to consult prior to issuing license




3.  USSR involvement





a.   Also had claim to the seabed

b.  1986 negotiated with consortia & the 8 other gov’ts involved

c.  With Belgium, Canada, Italy & Netherlands agreed on Resolution of Practical Problems with Respect to Deep Seabed Mining Areas

What do non-parties to treaty do during 1980s?  US, Germany, UK, Japan.  Work out own deals; d/n let Seabed Authority Prep. Commission deal w/ claims.  How does the Commission deal w/ Soviet claims to the area in question?  States that aren’t parties get the states that are to block USSR application.  Most deals worked out outside of prep. commission & then went to committee for rubber stamp



4.  See notes & questions p. 86



p.  A new Consensus




1.  In 1980s no mining project went beyond planning stage

2.  Developing states keen to note that would not succeed w/o infusion of western capital; at same time, the N v S rhetoric was lessening & S. became more interested generally in Western investment

3.  Although western states claiming that treaty was customary law, weren’t happy w/ status quo & wanted broad adherence to the treaty

4.  1994 reached agreement that addressed each of the US previous concerns (see p. 88-89)

-Basically, this is an amendment to the Convention even though the language says it’s an implementing agreement so that the developing world could save face

5.  Not yet ratified by Senate

6.  See notes & questions p. 90

What happens to the treaty?  Does US act unilaterally outside the treaty regime to begin mining?  Manganese nodule thing doesn’t really happen.  Southern states realize that if northern states have troubles, that they are not going to be able to do it themselves.  So, they begin to compromise


-give northern states greater voice


-prohibit technology transfers

-What does US have to gain from resuming negotiations?

-Can make the customary law argument, but unless it’s rock solid norm, every time it asserts it, it will be accused of making up law

-Better for US as global power to actually have a treaty relationship so that it will have a stronger argument & oblige other states to all of the provisions (i.e., better to have a treaty with a country like Iran)

-worried that its hypocritical attitude would come back to bite it & had special concerns as a naval power



What does this tell us?




-process of int’l law is not seamless

-claims & counterclaims resulting in compromise

-and after all of it, turns out not acceptable to group of states

-uncertainty for period of time and

-finally results in treaty

-change in policy in 1993 had everything to do w/ same factors that caused change in 1981 – change in a presidential administration.

Result:  Basically an amendment to the convention:  “agreement Relating to the Implementation of Part XI of the United Nations Convention on the Law of the Sea of 10 December 1982”

- total cave in on part of poorer states.

Did this work out the right way as a normative matter?;  did int’l law work or is this an example of power politics?  Was the role of the poorer states in the process fair?  Probably not.  Or, is there something else going on here?  Is this really an outcome that’s different from what happened in EEZ where poor states got their way?  As a process matter, poorer states get short end of stick.

11/12 notes
Battle is btwn. N & S;  btwn rich states that can mine & rest that know d/n have ability to do so but want $ out of it.   Approve regime from within, most companies with ability to do mining fail to ratify so work externally and eventually the S. gives in.

Rich states accept idea of common heritage, but when comes to writing out binding doc’t, won’t agree to full sharing approach

Was US right to handle way it did?  (similar to what it’s doing w/ Kyoto?)  What is US supposed to do to protect its interests?  Is there a way ( a legal option) to say that believe in treaty but not bound by it? --- yes; can sign it w/o ratifying.  Shows support; keeps you in as a player.

Rhetorical:  What does this episode show about int’l law?  Is the outcome the morally desirable outcome (that the poor countries in the end compromise for the richer ones)?  


-Is this all that different from domestic law?


-Ratner:  Notions of authority & control suggest that this is inevitable – would have had no effect w/out key players.

INT’L HR

-Previously, have worked with problems where states have relationships with one another.  Individuals were dealt with in context of national law.  Traditionally, int’l law dealt with individuals only through their relationship with their state.

What about the relationship of an individual to its own state?

WWII changed that; int’l law now includes treatment of individuals by their own state.

-UN Charter for 1st time makes human rts part of int’l law agenda; but doesn’t detail specific obligations.

-1948, member states in a GA resolution (not binding) finally spell out some obligations – listed “duties” on state (a very Am. doc. -- E. Roosevelt’s idea).)

Legal obligations in HR d/n appear for another 18 years


-Int’l Convention on Civil & Political Rights

Israel

-Admits that uses tough measures in interrogation methods when dealing with terrorism


-Claim defense of necessity


-Landau Commission says this is o.k. b/c circumstances existing

What does Torture Convention say about torture?


-States must make sure that torture d/n happen


-Make it punishable under criminal law


-Train law enforcement


-No exceptions allowed (even for nat’l security)


- also applies to other cruel, inhuman or degrading treatment or punishment

What does ICCPR say?


-Bans torture & cruel, inhuman, degrading treatment


-No exceptions  (no derogations) allowed for torture, slavery, arbitrary killing

-know this b/c lists limited category of derogation and those are not among them

-But allows certain rights to be limited in times of national emergency – has to be publicly proclaimed

-Recognizes certain limitations on rights that our own BOR recognizes (regardless of national emergency or not; for example, d/n have unfettered right to freedom of speech)


-Also, most of provisions here pertain to cruel, inhuman, degrading treatment

Israel is a party to both ICCPR & Torture Convention

ICCPR has HR Committee

Torture Convention has Committee Against Torture


-These are not legally-binding institutions; but they do monitor & issue reports

European Convention on HR has a Court that is binding – sophisticated control mechanisms for this region as opposed to the lack of such globally

What does Committee Against Torture say about Israel?


-Breach convention


-Defense of necessity is not recognized


-Condemn Israel’s policy


How does Israel respond?


-Denies that it’s acts amount to torture


-Claims that, on other hand, can use moderate physical pressure b/c emergency


-Proof that it’s working b/c have stopped acts of terrorism


-Does the exact type of balancing that Convention d/n allow


-In addition, d/n say that moderate physical pressure i/n illegal

-justified by precedent;  not violating HR b/c of what ECHR said about similar practices that UK used against IRA.

Ireland-UK case (Ireland sued UK for treatment of IRA detainees; could have been brought by an individual, but state chose to do so here)


-Didn’t the Court say that it was inhuman, degrading…?


-Yes, but differentiates it from torture


-But, how can Israeli’s say that this supports their position?  

-ECHR’s decision is about the methods used together (which only amounts to cruel, inhuman and not torture) and since Israel d/n use them together, may not even amount to cruel, inhuman, degrading…

Matter resolved in Israeli S/C  (brought by NGOs);  Decision – this is a question of values:


-No room for balancing


-Delineates some methods which are reasonable for interrogation


-Do specify certain actions that are illegal



-in this way, victory for NGOs

-Court says that these methods (the ones Israelis used) are unlawful, but if Legislature wants to allow them, will let them change criminal law by changing necessity defense

Is the Court faithful to its view that it’s not engaging in balancing?  Are they doing it?  If not, who is?

Should there be balancing? Or did ICCPR get it right by saying no balancing?
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Categories of rights

1.  Non-derogable


-Small category (torture, slavery, etc.)

-Rejects utilitarian calculus; don’t balance (as in case of ticking bomb scenario); take an absolute position

-There is a challenge to the Convention here – isn’t the utilitarian approach moral in certain circumstances?

2.  Derogable if war or nat’l emergency, can be limited

 
-Some rights can be balanced (e.g. free speech balanced ag. gov’t interest)


-Some rights that are not balanced

R:  Torture is an area in which we c/n trust ourselves; write down test that will not be abused;  start w/ “never”.  Should we allow exceptional/extreme circumstances to justify derogation?  If one state does it, gives other states more leeway to do it (& maybe not in as compelling circumstances)

Israeli S.C. says:

1.  torture is a non-derogable rt.; it is absolute and is not balanced.

2.  will not interpret necessity clause in crim. statute

3.  But, ask legislature to consider this; judges will not balance, but legislatures can.

There is a tension btwn. what treaty says & way states act;  R. thinks that we should admit the tension.  How do we deal with situations where there is state practice but opinio juris where states deny they are torturing?

Even if don’t sign the treaty, still can’t torture b/c it’s customary law.

VII.  International Human Rights


A.  Int’l Law of State Responsibility – Traditional approach (pre-WWII)

1.  States have obligation to treat foreign nationals within jurisdiction in accordance w/ ill-defined minimum std. justice

2.  Foreigners must accept legal regime of state

a.  If state injures someone & violates int’l law, may be responsible to the national’s state (which may pursue remedies at its discretion), but not to the individual



3.  Idea came from assumption that only states were subject to int’l law


B.  Modern Human Rights Law

1.  Does not displace national law; goal = encourage implementation of human rights norms in domestic legal systems

2.  Considerations


a.  What is philosophical & jurisprudential basis of int’l HR?

b.  Should state or societal interests be balanced against individual’s rights to liberty & personal integrity?  If yes, under what circumstances?

c.  What role do int’l HR norms play in shaping gov’t & private decisions?


3.  Background

a.  UN Charter Article 1:  fundamental freedoms; Article 56:  respect & observance for HR

1.  But, d/n give definition, philosophical basis nor raise HR concerns above sovereignty concerns

2.  Recognized that relations btwn. state & nationals were of int’l concern, but doesn’t erode any state autonomy nor require state consent to any law

3.  Unlike int’l std. for justice for foreign nationals derived from natural law, Charter d/n identify or reflect common acceptance of natural rights – it is a positivist document; d/n invoke natural rights

4.  Gave GA & Economic and Social Council authority to make recommendations…but d/n state that every party has legal obligation to not violate HR

a.  Powers in 1945 d/n want to change int’l system that radically by establishing legal obligation that penetrated statehood so much
b.  Realized that binding declaration would take lots of time, so the UN HR Commission drafted non-binding Universal Declaration of Human Rights (UDHR) in 1948


1.  48 adopt; 8 abstain


2.  Wide variety of civil & political rights

-rights to life, personal security, fair trial, nationality, freedom of movement, freedom of religion & expression

c.  International Covenants on Civil and Political Rights and on Economic, Social and Cultural Rights in force in 1976 (together w/ UDHR referred to as International Bill of Rights)

1.  By this time:  Cold War tensions, more states b/c decolonization

2.  ICCPR

a.  More comfortable for Western states b/c fit more within tradition of respecting liberal democratic rights

b.  Similar to 1st ½ of UDHR w/ some sig. exceptions (e.g. no right to own property)

1.  BINDING treaty, not just declaration

2.  Established Human Rights Committee (formal int’l institution) to deal w/ compliance

& interpretation of treaty

-Receives complaints from individuals & forwards its views to the state & individual

3.  Different ways in which deal w/ limiting rights

a.  UDHR:  one clause which states that only subject to limitations determined by law for purpose of respecting rights of others & maintaining order & welfare

b.  ICCPR:   provides certain limitations applicable to specific rights (e.g. during times of emergency may derogate, but must tell other parties to the convention);  also specifies which rights may not be derogated at all including torture, inhuman or degrading treatment or punishment



d.  Convention Against Torture

1.  Elaborates on dftn. of torture & obligates prosecution of perps. or extradition to country wanting to prosecute

2.  Article 1:  Defines torture

3.  Article 2:  No exceptional circumstances nor orders from superior officers may justify

4.  Article 4:  All acts must be criminal offenses

5.  Article 14:  Must give victims rights of redress, compensation including rehabilitation & comp. to dependents in case of death

6.  Article 16:  Shall prevent cruel, inhuman or degrading treatment & some provisions apply to that as well as torture


C.  Political and Civil Rights --- Problem = Israel

1.  General Security Service (GSS) responsible for combating terrorism

2.  1987 Landau Report (commissioned by gov’t) examined authority of GSS

a.  Concluded GSS investigators entitled to use “moderate physical pressure” to interrogate terrorists; justified b/c gets info. required to save lives

b.   Such pressure s/n reach physical torture, ill-treatment or severe harm to honor which deprives him of human dignity

3. Human rights groups & detainees continued to complain of use of torture;  gov’t denied that measures = torture & claim necessity

4.  Israel’s Law on Torture – Penal Code

a. Public servant liable to 3 yrs in prison if uses or directs use of force/violence against person for extorting confession or information or threatens person w/ injury to himself or property or to anyone w/ whom has an interest for the same purpose

b.  No liability if immediately necessary in order to save life, freedom…from concrete danger of severe harm from conditions existing at the time of the act…having no other way to commit…



5.  Pertinent UDHR provisions

a.  Some philosophical stuff in preamble (sounds like BOR);  HR should be protected by the rule of law

b.  “Proclaims…as a common standard of achievement for all peoples and all nations…” – weak

c.  Article 5:  No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment

d.  Article 7:  All are entitled to equal protection before the law

e.  Article 8:  All have right to remedy by national court for acts violating the fundamental rights granted by const. or by law

-Me:  but there is no law here, so if the country d/n have any, he is sol



f.  Article 9:  No one subject to arbitrary arrest, detention or exile

g.  Article 30:  Nothing interpreted as giving right to state, group or person to perform any act aimed at violating these rights


But d/n say that they can’t 



6.   Party to ICCPR & Convention Against Torture in 1991

a.  Committee Against Torture’s consideration of report submitted about Israel  (brought to attention by NGOs)


1.  Convention i/n part of domestic law of Israel

2.  Israeli law re:  defense of superior orders & necessity are breaches

3.  Landau report permitting moderate physical pressure is unacceptable

4.  Made recommendations


a.  All provisions be statutorily implemented


b.  Interrogation procedures published & transparent

c.  Educate GSS, police, doctors, etc. to let them know of obligations under treaty

d.  Stop current interrogation practices

e.  Victims granted rehabilitation & compensation

b.  Made report to Committee in 1997 – disagree w/ views of its interrogation practices

1.  Say that law forbids torture & that maintains that HR should never be violated; but at same time, says must be able to prevent terrorism effectively; thus, have adopted strict rules for handling interrogations

2.  Talks about how Landau Commission obtained info., under what specific circumstances need to use “pressure”; recommended mainly psychological pressure & limited use of physical pressure

3.  Claim that moderate physical pressure accords w/ int’l law (ex:  N. Ireland – ECHR said ill-treatment must reach certain severe level before considered torture)

4.  Point out safeguard procedures in place & successes of their operations

7.  1999 Israeli SC’s decision on GSS interrogation methods:  Public Committee Against Torture v. Israel

a.  In democratic society, c/n use just any means to uncover the truth

b.  However, accept that interrogation may infringe upon human dignity & liberty if done for proper purpose & not excessive

c.  Balancing process results in rules for a “reasonable interrogation”

d.  Reasonable investigation

1.  Free from torture, cruel or inhuman treatment;  NO exceptions

2.  Likely to cause discomfort but no need to resort to violence

-Legality derived from propriety of purpose & methods;  If not necessary for the investigation, a certain method might be restricted




e.  Gives specific examples of what is prohibited

f.  With regards to methods used here, each has elements that may be permissible IF carried out humanely

g.  No explicit authorization for GSS to use physical force;  Not possible for state to find advance legal authorization from the necessity defense b/c it is not a source of authority, but rather an ad hoc reaction

-Just b/c an act i/n criminal d/n authorize state to perform it & by doing so, infringe on human rights

h.  If state wants to authorize use of physical force, must get legislation enacted & then release from criminal liability would flow from justification defense (not bear liability unless authorized by law to commit certain act)


D.  Ireland v. UK (decision by ECHR 1978)



1.  European Convention on HR - 1953




a.  1st general HR treaty

b.  Guarantees rights to life, freedom from torture & slavery, due process, private & family life, freedom of expression, belief & religion, equality before the law & non-discrimination

c.  Unlike UDHR, details interstate & individual compliance procedures

d.  Established Commission on HR and Court of HR;  Commission could hear complaints by states & by individuals or orgs.; could issue non-binding judgments & refer cases to the court (which was binding on states that had agreed to jurisdiction);  1994 individuals could refer cases to Court;  but increasing # of complaints led to creation of a single court

e.  Court has high rate of compliance


1.  culture of general respect of HR


2.  interpenetration of EC system w/ national systems


3.  Court’s willingness to give discretion to states



2.  The case

a.  Ill-treatment must meet minimum level of severity;  minimum depends upon all of the circumstances of the case

b.  Convention absolutely prohibits torture & inhuman or degrading treatment regardless of conduct of the victim;  No exceptions & no derogation in event of national emergency

c.  Techniques UK used were applied in combination & fell into category of inhuman treatment & were degrading (gives dftn. of degrading)

d.  Distinction between torture & inhuman and degrading treatment = intensity of the suffering inflicted

IESCR:

ICCPR and IESCR are worded differently – suggests that are differences in the rights themselves

But, do the arguments for separation really work?

Even states that really believe in IESCR will recognize that there are limitations on what can do.  May not like that ICCPR is written in absolute terms, but are not so married to IESCR to accept them as immediately implementable.  Wanted language in IESCR also, but did not get it.  This one takes into account economic factors.

There is one economic right that Abrams believes in:  “no person should be deprived of property” – not included in either covenant

-one right that US believes in & the same one that 3rd world d/n support as much.  Poor countries want to appropriate property from wealthy landowners.

	ICCPR – stop/ don’t torture
	IESCR – more affirmative:

	Stop.  Refrain from certain conduct.
	1. Take steps

	
	2. To maximum of resources – different obligation for rich and poor states.

	Different – must stop now.
	3. Progressively – can take your time as long as you are getting there

	ICCPR more absolute.
	4. All appropriate means.


IESCR is more positive action; have to do things to provide these rts.  But, if a state is engaged in ICCPR rts violations, they have to take positive steps to stop torturing (money, resources, training, time).  So, may have same implementation as IESCR.

IESCR states didn’t want absolute language in their covenant; even those states realize they have to/ will act differently. Want a recognition that these things take time.

Is there anything in IESCR that’s absolute”  Yes,Art. 2  exercise these rts. w/out discrimination.  Same as in ICCPR.

Criticism of IECSR: doesn’t describe clear duties on States.  Can’t tell is States are following them.  Less enforceable b/c not clear obligations.

Counter-argument:  If set priorities on IESCR, can achieve them.


D.  Economic, Social & Cultural Rights (ESC)



1.  Background

a.  1948 UN wanted single Covenant to make binding ideas from UNDHR; Western states w/n keen on having economic & social rights

b.  1950 developing & Socialist states pushed through GA urging HR Commission to include clear expression of ESC relating them to civil & political freedom; Western states insist that split in 2

1.  GA affirmed that both sets of rights interconnected (c/n have freedom if deprived of ESC) but accepted Western demand

2.  Differing views:  UN Analysis

a.  Single covenant b/c HR not clearly divided into categories & all rights should be promoted at same time

b.  2 covenants b/c civil & political rights are of an absolute character & ESC may not be; civil & political rights applicable immediately & ESC to be implemented over time; and civil & political rights were rights of individual against state & ESC were rights that state had to promote affirmatively

3.  One argument that since civil & political rights thought to be “legal” & ESC thought to be “program”; since implementation would differ, thought best to prepare 2 separate covenants

Me:  this seems like a justification for Western position; why should there be 2?
However, not all civil & political rights were legal in every country; might be a program right in one regime; and vice versa.  A single covenant could be drafted to enable states which rights were which & by which procedures implemented


But, is there consistency, then?


2.  International Covenant on Economic, Social & Cultural Rights

a.  Consider:  to what extent & in what ways are these rights different from political & civil rights? 

b.  Preamble:  Recognizes that freedom from fear & want only achieved if conditions are such that may enjoy ESC as well as civil & political rights

c.  Article 2 – Implementation

-Take steps to maximum of available resources to achieve full realization of rights recognized in covenant

-Rights exercised w/o discrimination (list more inclusive than w/ civil & political rights) Same as ICCPR.

-Developing countries may determine to what extent would guarantee economic rights to non-nationals




d.  Article 4 – Derogation

-May subject such rights only to limitation determined by law that is compatible w/ nature of these rights & solely for the purpose of promoting the general welfare in a democratic society



e.  Article 6 – Recognize Right to Work





-Opportunity to gain living by work freely chosen or accepted

-Steps country must take steps which include technical & vocational guidance & training, policies to achieve ESC development & full employment

f.  Article 7 – Recognize Right to Enjoy Just & Favorable Conditions of Work

-Fair wages & equal pay for equal work; Decent living for individual & families

-Safe & healthy working conditions

-Equal opportunity for promotion subject to nothing else than seniority & competence

-Rest, leisure & reasonable limitation of working hours & holidays w/ pay




g.  Article 9 – Recognize Right to Social Security




h.  Article 11.1 – Recognize Right to Adequate Std. of Living

-Includes adequate food, clothing & housing, continuous improvement of living conditions

-State shall take appropriate steps…




i.  Article 11.2 – Recognize Right of Freedom from hunger

-States shall take measures to improve methods of production, conservation, distribution….equitable distribution of world food supplies

j.  Article 12 – Recognize Right to Highest Attainable Standard of Physical & Mental Health



3.  US Position on ESC

a.  1941 Roosevelt’s 4 Freedoms Speech (freedom from want should be protected);  1944 State of the Union


-C/n be content if some people are ill-fed

-Political rights (freedom of speech, press, worship, trial by jury, from unreasonable search & seizure) proved inadequate to ensure happiness in changing industrial economy

- True individual freedom c/n exist w/o economic security & independence;  “Economic truths have become self-evident” including right to:


-Useful & remunerative job

-To earn enough to provide adequate food, clothing & recreation

-Of every farmer to sell products to make decent living

-Of every businessman to trade free of unfair competition & monopolization

-Decent home

-Adequate medical care & oppty. to enjoy good health

-Adequate protection from economic fear of old age, sickness, accident, unemployment

-Good education

b.  1966 US voted for IESCR;  Skipped Nixon & Ford;  Carter signed & sent to Senate in 1978;  Reagan & Bush opposed; US not a party to IESCR.

c.  Reagan position – 1982 State Dept. Report

1.  Common interpretation of ESC that has developed has created 2 difficulties for effective HR work



a.  Blurs distinction between what is core to protection of HR; Must be able to focus on what is vital

b.  Too easily exploited to excuse violations of civil & political rights

-It is argued that the civil liberties that Americans experience must be postponed until ESC are achieved

2.  Should not blur distinction between goods that the gov’t ought to encourage over long term & those that it has an absolute duty to protect at all times;  Rights that no gov’t can violate vs. rights that gov’t should do best to secure


-To this end, how people conduct economic, social & 

cultural life left to private sphere & gov’t provide conditions (political & civil) in which those could be developed individually

3.  D/N say that US repudiates all rights that are economically related; claims to adhere to UNDHR & US Const. speaks of economic rights (no deprivation of property w/o d.p.;  inalienable right to pursue happiness in Decl. Inde.)




d. Questions

-Agree w/ critique of ESC by US?  Are ESC cost-intensive & programmatic whereas political & civil are more easily adjudicated & can be implemented if gov’t simply stops doing something?

-Does IESCR contain derogation provisions?  Why do they reflect different approach from those in ICCPR?

-Does IESCR require wealthy states to provide assistance to poorer ones?  Should it?

-Should US ratify IESCR?  W/ any reservations?
3.  Problem:  Combating Hunger – Does IESCR mean rt. to food or rt. to access of food?




a.  Considerations

1.  Are there meaningful differences btwn. civil & political rights & ESC?

2.  What are the reasons behind US reluctance to ratify IESCR?

3.  What is nature & extent of legal obligations on states in connection w/ effort to combat hunger?




b.  Origins of Right to Food

1.  Not explicit in UNDHR or IESCR but argued that it flows from those documents.  In IESCR, Art. 11.1 rt. to be free of hunger.

2.  1999 General Comment 12 from Committee on ESC:  Right to Adequate Food

-1.  Human right to adequate food recognized under int’l law (Article 11.1 of IESCR & Article 11.2 which recognizes that more immediate & urgent steps may be needed to ensure fundamental right to freedom from hunger & malnutrition)

-4.  Affirms that right to adequate food indivisibly linked to human dignity & needed to fulfill other HR

-5.  Roots of problem are not lack of food but lack of access to available food b/c poverty

-8.  Core of right to adequate food implies

-food available in suff. quantity & quality to satisfy dietary needs (acceptable within culture) in ways that are sustainable & no interfere w/ other HR






-15.  Right imposes 4 types of obligations

-To respect existing access to adequate food =don’t prevent access to food.

-To protect = make sure others (private parties) don’t w/hold food.

-To facilitate by increasing access = encourage production/ access

-To provide = give food in ltd. circimstances.

What does US dislike abt. this?

1. Respect:  Prob. ok with US; would be a violation of CPR for a gov’t to w/hold food.

2. Protect: anti-discrimination.  If means HEB preventing access to Blacks, US ok w/ protecting that access.

3. Facilitate: US would be leery abt. being forced to set-up food provisions.

4. Provide: US doesn’t provide food now; have a ltd. welfare system, but no general system for food allocation.

Underlies why US voted against thus resolution; doesn’t believe that a gov’t or private entity HAS to provide food.

Is US stating a policy preference or that rt. to food doesn’t legally assign these duties upon states?  Prob. making a policy preference.

-16.  Some measures in 15 are of more immediate nature & some more long-term

-17.  States violate IESCR if fail to ensure minimum essential level required for freedom from hunger;  Difference btwn. inability & unwillingness;  BOP on state to show that used all means at disposal

US supports this

-19.  Violations can occur through direct action of states or other orgs. insufficiently regulated by states;  Gives specific examples (p. 57)

US has problem w/ this one
-21.  Most appropriate ways to implement will vary from state to state;  will have margin of discretion, but does require adoption of national strategy

-36.  States should recognize role of int’l cooperation & comply w/ commitment to take joint & separate action; Should take steps to respect right to food in other countries, protect it & facilitate access to food & provide aid when required

-37.  Should refrain from food embargoes; Food should never be used as tool of political & economic pressure

Committee would have a problem w/ US embargoes against Cuba and Iraq.

c.  2000 UN HR Commission adopted resolution to encourage…full realization of right to food …welcoming General Comment 12 & appoint special rapporteur w/ focus on right to food


1.  US voted against (tally was 49 to 1)

a.  Claim to fully subscribe to UNDHR which includes right to adequate std. of living (right to access to food & housing are components)

b.  States that US contributes to global food security in # of ways & has policies to ensure freedom from hunger within US & take into account food security on trade…

c.  D/n agree w/ General Comment’s authoritative dftn on right to food

d.  Supports L.17 which takes note of the General Comment but not L.19 which welcomes & affirms it

e. Specifically, d/n support provision that says it’s a violation if state d/n provide food to all & allows remedy against state to those who feel that was denied;  Different approach from UNDHR & IESCR

f.  Had hoped that sponsors of L.19 would have negotiated w/ US on text

g.  Thinks best way to food security is though policies that expand food production, encourage economic growth & improve access to food, in particular by reducing protectionist barriers

h.  Questions

-What is difference btwn. right to food & right to access to food.  Why does US object to 1st?

-What is legal significance of General Comment?  Should definition be considered authoritative?

-What is significance of US saying that it fully subscribes to UNDHR if has not ratified ICESCR?

ok, b/c UNDHR not binding; other two were to come later & be binding; therefore not inconsistent


Notes 11/14
ICCPR does assume immediate compliance w/ its provisions.  Justification based on poverty would not justify delaying.

There remains debate about which rights are more important.  West asserts that civil & political are more important; developing world will say that ESC are more.  US argues that poorer countries will continue to suppress CP rights b/c ESC are a priority.  Argument from poorer countries is not just based on resources but cultural preferences as well
Right to food

General Comment 12 spells out 4 duties imposed upon states

Right to respect – d/n prevent access

Right to protect – make sure private parties d/n withhold (make sure that people have access w/o discrimination)


-These two are negative obligations

Right to facilitate – encourage production/access

Right to provide – give food


-These two are affirmative obligations


-They are inconsistent w/ limited welfare obligations

W/ which of these does US have problem?  US d/n support Resolution to adopt Comment 12.   Right to facilitate & to provide.  

Believe in access to food, but d/n believe that gov’t or any private entity has to provide food.

Is US giving legal arguments that these duties d/n flow from right to food?  Or is it more of a policy statement?  

-many states wanted to publicly state that the right to food created those duties;  whether or not they actually intended to do them is another q.

What about embargo policy?  Another reason why US voted against

Cultural Relativity & HR

Dialogue about HR concerns whether the issue of HR is driven by Western cultural views.  Comes up most starkly in area of women’s rights – most dramatic with regards to female genital mutilation.

Female Genital Mutilation


-many women want to preserve as rite of passage


-but what about right to health/ right to physical integrity?

CEDAW – states have promulgated a separate convention re: discrimination against women

-how much flexibility does it give?  In between ICCPR & ICESCR.  language is more flexible, less demanding, less exacting, but maybe stronger than ICESCR b/c says “w/out delay.” 


-says w/o delay but has some of the language that ICESCR does “appropriate means”


-in btwn. unequivocal obligations of ICCPR & flexibility of ICESCR

Who is CEDAW’s obligations directed to?


-extends into private sphere (relevant to more than gov’t control)


-Articles 15 & 16 – create duty on part of gov’t to change private behavior

How does this convention address FGM?


- not explicitly, but Art. 1 may address

- not enough for states to have laws on books making FGM illegal.  States are obligated to modify social & cultural patterns & stop private practice of it.

Big debate about the idea of consent.  Western argument is that the only reason for their consent is that they’ve been brainwashed & live in male-dominated society.  And, it’s children who are affected – do they consent?

Women’s argument is that it’s a bonding experience & a way to be free (in a limited sphere) from male domination

On the whole the other conventions talk about gov’t conduct whereas this one involves private action & gov’t having to take active role in it.  Should conventions reach into private sphere?  Is it a reasonable thing to ask gov’ts to do?  Is this something int’l law should address?  Think abt. US – governs in some areas of private behavior, but not others.


E.  Women’s Rights and Claims of Cultural Relativity



1.  Problem:  Female Genital Mutilation




a.  Rite of passage vs. Perpetuating subordination

1.  Some in favor say that the rituals persist b/c it is a rare female preserve in male-dominated society; Defenders say that to frame issue in terms of int’l HR is to impose Western cultural values

2.  Argument against is that it’s discriminatory & form of violence against women




b.  Many states responding to both domestic & int’l pressures to ban



2.  Background on Women’s Rights




a.  Most HR treaties confer rights equally on men & women

b.  But, in many countries deeply ingrained social attitudes about women are reflected in restrictive laws or in the non-enforcement of other laws

c.  Principal treaty = Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) – adopted by GA in 1979

1  Art. 2:  Condemn discrimination…agree to pursue by all appropriate means and without delay a policy of eliminating…

2. Art. 4:  ok if provisional measures to accelerate equality are unequal, but the separate standards should be let go when objectives of equal oppty. & treatment are achieved

3. Art. 5:  states shall…modify social & cultural patterns …eliminating prejudices…practices based on inferiority or superiority of either sex; to ensure that family education includes proper understanding of maternity…recognition of common responsibility of men & women in upbringing of children

4.  Art. 16:  shall take all appropriate measures to eliminate discrimination … matters relating to marriage & family relations… and shall ensure on basis of equality among men & women the


same right to marriage

same right to freely choose spouse & marry w/ consent


same rights during & at dissolution of marriage


same rights as a parent

same rights to decide on # & spacing of kids & access to info., education to exercise these rights

same rights re: guardianship…adoption of kids

same rights as h & w, incl. right to choose family name, profession, occupation

same rights re: ownership, acquisition, enjoyment of property





5.  Questions

a.  To what extent do rights differ from ICCPR?

b.  Does CEPAW require positive state action to ensure advancement of women?  What kind?

c.  What kinds of steps states required to take to modify social & cultural patterns of conduct?




d.  US & CEDAW





1.  Signed it 1980, but not ratified

2.  1994 Senate FR Committee reported favorably subject to reservations (e.g. declining to commit to “enact legislation or take action w/ respect to private conduct except as mandated by Const. and US laws”, “to accept an obligation under Convention to assign women to all military units & positions”; “to accept any obligation to enact legislation establishing doctrine of comparable worth”)

3.  Minority opposition

a.  Fear that will be unenforceable & will dilute respect for int’l HR norms

b.  Many states that have ratified have had to take reservations & other states apparently unable to prohibit (or have signed off on) very broad reservations which seem to attack purpose of treaty itself

c.  Treaty not best expenditure of resources to make these kinds of changes; US promoting change within countries is the way to it

d.  Ratification i/n success; Compliance is; US d/n forfeit right to criticize or encourage other countries’ policies b/c has not signed treaty





4.  Questions

a.  CEDAW has 186 parties (one of most widely ratified); Should US ratify?  What problems does it pose for US?  Could those be handled through reservations?

b.  What might a better approach to promoting women’s rights entail?



3.  Violence Against Women and the Public Private Distinction in int’l law




a.  Critics say distinction privileges men’s concerns & not women’s

b.  Int’l HR law designed to protect individuals from state action;  Non-regulation of domestic realm translates into self-regulation (which is male dominance)

c.  See p. 72 for detailed Charlesworth critique

d.  Debate continues over extent to which state internationally obligated to respond to acts of private actors

e.  CEDAW designed to oblige states to challenge private actions that interfere w/ women’s development & well-being;  but is largely silent on issue of violence ag. women;  1992 Committee on CEDAW adopted General Recommendation No. 19


1.  Discrimination includes gender-based violence

2.  Applies to violence perpetuated by public authorities; but not restricted to action by or on behalf of gov’t; states may be responsible for private acts if fail to act w/ due diligence to prevent violations of rights or to investigate & punish

3.  certain practices (e.g. female circumcision) help maintain women in subordinate roles & contribute to low level of political participation & lower level of education, skills & work opportunities

f.  1998 Report of Special Rapporteur on violence against women; provides common critique of public/private distinction

1.  Legal & moral regulation by the state plays imp. role in family life & in determining status, rights, remedies of individuals

2.  Broadly defines familial violence:  violence perpetuated in the domestic sphere which targets women b/c role within that sphere or as violence which is intended to impact directly & negatively, on women within the domestic sphere; gives specific examples

3.  States using cultural relativist claims to avoid responsibility; Recognition of multicultural communities i/n inconsistent w/ strategies to eliminate domestic violence (which has same root causes no matter what cultural justification)




g.  Story:  victims of domestic violence seeking asylum;  

Lazo-Majano v. INS  (9th Circuit 1987)

1.  Asylum is granted b/c persecution based on political opinion of victim as seen by the persecutor

2.  Dissent argued that relationship was personal & mistreatment d/n constitute political persecution within meaning of INS laws; Male domination/chauvinism is not form of political opinion;  The persecutor d/n act in official capacity but rather as individual motivated by own machismo

3.  Questions

a.  Should asylum seekers fleeing that kind of violence be eligible?  Why does statute require 

persecution on one of enumerated grounds, and not just persecution?

b.  Is female genital cutting a form of violence against women?  Is it a form of prohibited discrimination?



3.  Cultural Relativism (Universalists v. Relativisits)

a.  Universalists claim that HR derive from common humanity & should apply equally to all

b.  Relativists argue that should be adapted to reflect wide variations in culture, beliefs, economics & political circumstances


1.  Reservations to CEDAW reflect this

c.  Problem getting states to withdraw reservations that are contrary to object & purpose of treaty; CEDAW Committee observations


1.  Concerned in particular to reservations on Articles 2 & 16

2.  Committee d/n prohibit entering reservations, but those which challenge central provisions challenge core ideals & may be challenged by other states; Reservations affect efficacy, assessment of implementation and limit mandate

Me:  if express reservations based on patriarchal beliefs in family structure, why ratify; point of treaty is to change those, not just be implemented in part
3.  Reservations to Article 16 whether based on national, traditional, religious or cultural grounds are incompatible and impermissible

4.  Questions


a.  Why do so many states attach reservations?


b.  Why are other states reluctant to challenge?

d.  1993 Debate between Kausikan (in Singapore Foreign Ministry) & Neier (Exec. Drctr. of HR Watch)


1.  Kausikan’s position

a.  Myth of universality of HR is harmful if masks legitimate gap btwn Asian & Western perceptions of HR

b.  Western approach is ideological, not empirical

c.  Economic success has give Asia more cultural self-confidence

d.  Argues for continuing debate among differing viewpoints to maintain consensus; the issues of UDHR are not settled even among Western states themselves

e.  Most Asian gov’ts d/n like Western propensity to emphasize civil & political over ESC; Many d/n support the individualistic ethos of the West

f.  OK for West to insist on protesting genocide, murder, torture, slavery b/c there is clear consensus that no derogation, but if objects to other things (detention w/o trial, capital punishment) does so in context where int’l law is less definitive





2.  Neier’s Position

a.  Characterization of West as individualistic & adversarial and East as communitarian & consensus seeking is too broad

b.  Not consensus-seeking (which implies all have a voice) but rather consensus-imposing

c.  Main reason to promote HR is that rights are fundamental b/c define us as humans; Should not be delayed pending prosperity, but rather are instrumental in achieving economic success

d.  Test of whether a right is universal is whether states universally assert obligation to respect it (gives example of wide ratification of ICCPR – but, eastern states conceded some things as a compromise – some caving to the west); And, even though derogation allowed, only so in most extreme circumstances




e.  Questions

a.  What arguments in favor of proposition that FGM violates int’l HR norms?  Do they amount to an imposition of western cultural values?

b.  If a predominately Islamic state insists that women must wear veil in public, what arguments made for & against the requirement (consider reservations to CEDAW)?

c.  What do Senators mean when say that the evolution of int’l HR norms must “take place within an international system of sovereign nations w/ differing cultural, religious & political systems”?

11/19/01
Things to think about re: FGM.  How much of a cultural relativist do we want to be?

Think about diff. views states will have on free speech (hate speech), obscenity

Culture is relevant but problem is when those arguments are used as excuse to violate HR/ as subterfuge; arguments that Asians want free apts. & not free speech --- are they self-serving arguments not based on any real cultural difference in values?  Ex:  Hong Kong maintains Asian values but has protection of civil rights that we think are important.  Does Singapore have the right to claim that it speaks for Asian values?  Or does China?  It makes a difference who is making the argument.  Who has the credibility of Asian states to make Asian cultural arguments?

Ratner thinks that dialogue is key:  help states understand differences & their common humanity.  HR d/n have enough dialogue --- it is the West basically dictating its views rather than looking at all to decide where there is a margin of movability & where there should not be.

USE OF FORCE

Domain where critics say int’l law does not exist; area of int’l law that gives it a bad name.

-lack of centralized enforcement mechanism is glaring & exposes weakness of the field


-no int’l police force to respond to situations

-UN Charter embodies the basic policy goals of post-war era

-There should be minimization of violence & coercion as method that states use to resolve disputes or secure their values


-new idea after WWII.

-Article 4 Ban on the Use of Force

-problem = tough world; states often think that certain circumstances justify use of force (Charter allows one justification – self defense)


-What if they are coerced by neighbors?


-What if see HR abuses taking place outside of their territory?


-What norms apply to new situations? (terrorist attacks)

The Charter has set of procedures for what states should do when have disputes; procedure disfavors force (Chapter 7 – Articles 39-53)


-peaceful settlement of disputes


-provides centralized response to aggression


- SC takes in issues re: breaches of peace.

Iraq-Kuwait Problem

What was Iraq supposed to do according to Charter?


-Article 33 (fleshes out Art. 2) – must seek resolution by peaceful means.



-d/n say that have to go to Security Council

-says have to settle by peaceful means & gives examples (can go to any actor – Jimmy Carter, Pope, can seek judicial settlement)

Iraq d/n do any of this

-Just threaten Kuwait; brief discussions but no serious effort to comply w/ Article 33; Instead, they invaded Kuwait

Many of grievances of Iraq concerned disputed border; access to Persian Gulf

Council reacted in way that signified don’t care that it was a border dispute (may have been more concern about oil), but they are making a legal argument that border dispute is not a justification/excuse for the use of force.  Use of force is illegal – Condemns Iraq’s action in Res. 660

Iraq claims that was invited into Kuwait.  UN says that’s a lie.  But, what if it were true?  Would it change the legal posture?  Not a strong provision in Charter that says states shall never interfere in each other’s business.  Is it different if there is covert action that installs a gov’t & then invites foreign forces in?  Yes – equally illegal he thinks.  But, that argument has been used a lot (by US and SU).  Not a black & white ban on intervention, but it is accepted as conventional wisdom that cannot use covert forces to get around Article 4

W/in 4 days of invasion, S.C. passes nearly complete economic embargo.  Under which article is the embargo done?  What part of Charter authorizes Council to issue embargo?  Article 41.  Clear textual authority for what Council does.  (Article 51 is good support for what the states may be doing on own).  Is this decision legally binding?  Yes, under Article 25, Members agree to carry out Council decisions (like a treaty obligations).  Yes, UN decides to impose sanctions so member states must comply

Article 103:  In event of dispute between treaty & Council decision, Council decision trumps even if agreement completed later. 

So, if gov’t had contract to sell to Iraq, S.C. ‘s decision trumps.  What if individual had contract?  As a national, also have to comply with S.C.’s decision.  Nation to halt all activities by private or public entities.

Res. 660 – calls on Iraq to w/draw.

Res. 661 – economic embarg (except re. medical or foodstuffs)

Res. 665 - enforcement

What about possibility of violations?  Overland or sea.  Big concern is that embargo covered the oil.  Is this resolution self-enforcing?

Unless Council authorizes use of force explicitly, do not want to read it in b/c defeat overall purpose of the ban on use of force.  There are principled (& self-serving) arguments on both sides.  


-Resolution 665:  Member states can take measures….

-US wins here b/c manage to persuade other countries on Council to pass the resolution; But loss at same time b/c if had been able to persuade other countries of its view of 661 wouldn’t have needed Res. 665.  US says force ok through Art. 51 – Kuwait has self-defense option through force of its friends.

-Does it give US carte blanche?  Are there limits on what US can do?  

-Does not use the word “force”, but says “measures as may be necessary” – so it is basically meaning force w/o really saying it

-US makes argument that wording suff. broad to use armed forces…

-says “inspect & verify”.  What if they do that & discover that there is contraband; resolution d/n say what to do in this case

-led to another round of debate of what US is to do

-another caveat is that it is under the authority of the Council, not as a member state sees fit

-in the end does allow US to use force but imposes limits & keeps Council in on it

-carefully crafted so as to assure a 13-0 vote (& no Soviet or Chinese veto)

-shows how Council is negotiating forum & not a slam-dunk victory for US

Is Res. 665 dangerous to read this way?  Yes, unless Council explicitly allows use of force, dangerous to read in force b/c Charter has presumption against force.

Issue about foreign nationals in Iraq & Iraqi-controlled Kuwait.  What does Charter say about ability of states (primarily Western) to go in to rescue citizens detained against will?  Does not on its face authorize use of force for rescue of nationals.


-Only authorizes Article 51 & 42

Would it have been legal for US to rescue detainees?

-nothing in Charter recognizing rescue of nationals; Is there a lawful basis upon which to rescue nationals, or would this be a violation of Art. 2-4?

- States have done this under self-defense and have not been condemned; more or less an acquiescence – acts were tolerated.

- accentuates power differences betwn rich and poor countries; something poor countries will never be able to take advantage of.

- However, there is a collective rt. to self-defense.  But, would take poor country to persuade/ ask rich country to go in.  Likely that rich state will onlt take this action against state that they are already enemies w/.

Res. 678 – authorizes member states to use “all necessary means” to implementing 660 and to “restore int’l peace and security in the area.”

-  But, argument that economic sanctions may work; they just haven’t had enough time, yet. 

- NYT article describes what US had to do to get 678 passed – does this undercut the legitimacy of the resolution?


- maybe suggests that UN Charter not as absolute as was thought


- argument that b/c of negotiations, not a lawful/binding S.C. decision.

- remember. core obligation to abide by S.C.’s decisions.  If there is a legitimacy question, and you oppose the decision, may want to w/draw from UN.

- legal positivist position: no state forced to do anything!  Each state entitle to choose!

Was Res. 678 legally necessary?

- Better for US to have UN against I. instead of just US against I.

-Rostow:  Kuwait had rt. to call upon its friends through Art. 51. 

- One reading of Charter says that member states can’t act on their own under Art. 51 on behalf of Kuwait b/c S.C. has already taken action by passing sanctions.  This reading puts invaded state at mercy of S.C. – particularly at mercy of P5.

- Chayes says during Cold War, were left self-defense option since S.C. was crippled, but now that it’s working, should abide by Council’s decisions.

Authorizing member states to use force vs. establishing a UN army?

VIII.  Use of Force

RESPONDING TO AGGRESSION

A.  Jus in bello = Law governing conduct of armed conflict

B.  United Nations 

1. Chapter 7 of Charter:  SC may authorize force in response to threat or breach of int’l peace & security

a.  Attempt to use collective decision-making; individual states allowed to use force in self-defense but must otherwise wait for SC authorization before using it coercively & in accordance w/ the authorization

2.  SC has no armed forces & must rely on Member States to carry out decisions

3.  Any of permanent members may veto any resolution authorizing use of force

C.  Responding to the Use of Force:  Gulf War & its Aftermath

1.  Article 2(4) prohibits use of force against territorial integrity or political independence of any state -- covers all coercive uses of force in int’l relations, not just war


a.  Refers to all use of force whether it is war in a technical sense

2.  Consider


a.  Identity & interests of actors involved & rltnsp. to one another


b.  Role of int’l law in influencing decisions to use force

c.  Ways in which int’l law & institutions might be strengthened to deal w/ such events
D.  Evolution of the Law Governing Use of Force

1.  For many years thought ok to use war to obtain reparation for prior illegal act; but category of just wars began to be dangerously expanded; then thought that wars were justified if fought for defense of certain vital interests (each state could judge what these were)

2.  After WWI, changed attitudes that war was more than uncomfortable & that it was appalling evil; League of Nations d/n prohibit altogether but required 3 month waiting period after arbitration

E.  Relevant Charter Provisions

1.  Article 2(5):  All members shall give UN every assistance in any action it takes in accordance w/ the charter

2. Article 2(7):  UN not authorized to intervene in matters which are essentially within the domestic jurisdiction of any state; but this shall not prejudice enforcement measures under Chapter 7

3. Article 25:  members agree to accept & carry out decisions of the SC

4.  Chapter 7


a.  Article 33:  Shall seek solution by peaceful means

b.  Article 41:  SC may decide what measures not involving use of force to be used to give effect to decisions & may call upon Members to apply those - may include sanctions...

c.  Article 42:  Should SC consider that measures in Article 41 would be inadequate or have proved to be inadequate, may take such actions by...forces as may be necessary to restore int’l peace & security

d.  Article 43:  All members ... make available to SC on its call & in accordance w/ special agreement, armed forces, assistance & facilities

e.  Article 51:  Self-defense until SC has taken measures...

f.  Article 53:  no enforcement action taken under regional arrangements w/o authorization of SC

F.  Iraq-Kuwait Problem


1.  8/2/90  Iraq invaded Kuwait


2.  Historical background



a.  Iraq denied viable access to Persian Gulf by Brits after WWI

b.  Many western & Arab states supported Iraq during Iran-Iraq War (1979-1988)

c.  1990 wanted to reassert historical claim to Kuwait; claimed that Kuwait overproducing oil in excess of OPEC quotas & Kuwaiti theft of Iraqi oil; wanted dissolution of war debt owed to Kuwait

d.  What, under Article 33, should Iraq have done to resolve its grievances?


3.  Invasion

a.  Believed would be ok b/c prior violations of int’l law d/n deprive it of support  (its army had been built by West); used chemical weapons against own population w/ only a condemnation, but not sanctions or halt of assistance

b.  Questions

1.  Did I’s reliance on “request from interim gov’t of Kuwait for Iraqi assistance” carry any int’l legal weight?  Think about Cyprus case in chapter 2

-States may use force in territory of another state if the affected state consents

2.  Following invasion, who possessed legal authority to represent Kuwaiti interests in int’l fora?  Recall chapter 3


4.  Initial Responses to Invasion



a.  US imposed sanctions (authority under US law)

b.  UN SC adopted resolution condemning & demanding withdrawal immediately & unconditionally & few days later, imposed sanctions

c.  Resolution 661


1.  Sanctions -- except for medical & humanitarian purposes


5.  Annexation & Tightening of sanctions

a.  Iraq announced annexation of Kuwait, detained foreign diplomats & nationals (denied they were hostages)

b.  Resolution 662

1.  Called annexation null & void & called on all states not to recognize

c.  Resolution 664

1.  Demand that I. allow departure of foreign nationals & rescind orders closing diplomatic missions in Kuwait

d.  US & Brits began sending troops to Saudi, but deny intention of using force immediately; stated that UN sanctions should be given time to take effect

e.  US claim that Article 51 right to self-defense & Resolution 662 permitted use of force to compel compliance w/ embargo & instructed warships to use “minimum force” to block I. ships from loading/unloading cargo;  Other states disagreed w/ interpretation of Resolution 661

f.  I. Minister of Labor & Social Affairs made announcement about treatment of foreigners in Iraq:  US blockade amounts to act of war; foreigners (except babies) will not be given priority as to food

g.  Resolution 665

1.  Member states could use measures commensurate to specific circumstances as may be necessary under authority of SC to halt maritime shipping in order to inspect and verify cargoes & destination

h.  Resolution 670


1.  Prohibit air traffic to & from I.

i.  Resolution 674

1.  Suggests that I. responsible for mistreatment of hostages & damages arising from invasion/occupation of K.

j.  Questions

1.  Does Resolution 661 allow use of force to block vessels?  Did Resolution 665 confer necessary legal authority?

2.  Are measures suggested by I. Minister unlawful?  Resolution 674 demanded that I. insure immediate access to food, water, basic services for K. nationals & foreign nationals in K. & I.  Was I. obligated to do this if lacked means to supply its own nationals as result of sanctions?

3.  Could US have used force to rescue own nationals?  Other foreign nationals?  A good case for self-defense if lives in imminent danger but attempts must be limited to rescue & not basis for political pressure or reprisal.  Article 51 allows self-defense to be triggered by armed attack only.  Is state’s unwillingness or inability to protect foreigners an armed attack?  How can rescue be justified as self-defense?

4.  Was SC’s decision that annexation was invalid a legal determination?

HUMANITARIAN INTERVENTION

A.  Humanitarian Intervention as a justification for use of force


1.  Legal theories

- Not directed against a state’s territorial integrity or political independence, so should not be deemed contrary to Charter’s Art. 2(4).

- States exist to further the rights of their citizens, and states that attack their own people, or fail to protect them, should lose the legal protections associated with sovereignty.

- When S.C. is deadlocked, a customary int’l law rt. of humanitarian intervention should revive.

- Doctrine of necessity permits the use of force to avert a humanitarian disaster as a lesser of two evils.


2.  S.C. intervention

- Began w/ Somalia which said that human tragedy constituted a threat to int’l peace and security.


- refugee flows


- arms flows

- But fact remains that these are mainly internal problems.

B.  Problem – Kosovo

1.  Western states feared a reprisal of bloody conflicts in Croatia and Bosnia.  In 1998, Belgrade agreed, under int’l pressure, to accept unarmed int’l observers in the province to monitor Serbian police.

2.  Contact grp (US, UK, France, Germany, Russia, Italy) push both sides, Belgrade and Kosovo, into negotiations in Rambouillet over enhanced autonomy for Kosovo.

- US insisted that Belgrade accept broad, but interim, autonomy arrangements and permit NATO full access to Kosovo to ensure that the arrangements were carried out.

- Both sides balked – Kosovar Albanians wanted full independence, and Belgrade didn’t want NATO troops roaming its territory.

- Eventually Kosovars agree, but Belgrade refused, despite explicit warnings that NATO may use force.

3.  Milossevic mounted an offensive against Kosovars – physically abused, as many as 10,000 may have been killed.

4.  NATO mounts campaign that lasted several months.

5.  NATO bombing ends in June 1999 with a peace agreement and a related S.C. resolution that compelled Milosevic to adhere to terms similar to those in Rambouillet.

6.  By Aug. 90% of Kosovars forced to flee the province had returned under NATO peacekeepers.

C.  Were NATO’s actions compatible with Art. 2(4)?

1.In advance of bombing, S.C. passed numerous resolutions saying int’l peace was threatened.

2.But, NATO never sought or received authorization to use force against FRY.

- At same time, S.C. rejected a draft resolution introduced by Russia, Belarus, and India condemning campaign as violation of int’l law.

a. Russia has long history of identity w/ Serbs.  China hesitant to adopt Western ideals of h.r.

3.  What abt. idea that Kosovars, having had autonomy, wanted independence?  Does that give UN ok to enter?  No b/c of territorial distinctions.  There’s no black & white rt. to succession/ secession.


- NATO relies on atrocities, not quest for independence.

- Self-defense?  No, not valid argument b/c no state has been a victim of an armed attack.

4.  Some scholars view NATO’s actions as a clear violation of Art. 2(4)

- humanitarian concerns do not suffice to override Charter’s norms on use of force.

5.  Others say this conclusion is insufficiently responsive to humanitarian concerns and are incompatible with recent state practice.

- Impossible to dismiss an action carried out by the world’s richest and most powerful countries as a breach of int’l law.

6.  NATO General doesn’t provide legal justifications.  Relies on general ideas.  Fear of a legal justification is that others may use your argument that could come back to haunt NATO.



- illegal, but justified action.



- no Charter argument



- alternative legal argument (what Belgium does)

7.  UN Sec-General’s statement:  S.C. supposed to be involved in any decision to use force. – explicitly acknowledged in NATO treaty.

8. Belgium’s response to FRY’s suit in ICJ


- Belgium doesn’t have same responsibilities as NATO.  Offers justification:



a. Armed humanitarian intervention is compatible with Art. 2(4).




- these values rank as jus cogens b/c they are absolute rts.

b.  Art. 2(4) only covers intervention against territorial integrity or po. independence of a State.

- This is not a territorial or sovereignty dispute, but rather an armed humanitarian intervention.


c.  Precedents exist as to this type of intervention.

d.  Alternative – state of necessity.  DANGEROUS.  Could also use this argument to get around torture.

- Maybe notion of territorial integrity has changed – as long as intention is not to break up the state, then maintain territorial integrity of FRY.  But if border=territorial integrity, then it has been violated.

- Belgium says vote of 3-12 veto of res. to call off bombing signifies that the bombing is legal.  However, not legal b/c failure to condemn it, rather must be affirmative res. to authorize it.

9.  In end, S.C. did authorize UN and NATO forces to be deployed.  Still in Kosovo today.  What does that suggest abt. legality of earlier use of force?

D.  Do UK humanitarian intervention guidelines help us?


1. Intervention is an admission of failure of prevention.


2.  Maintain principle that armed force should only be used a last resort.


3. Immediate responsibility for halting violence rests w/ State in which it occurs.

4. When gov’t has shown unwilling or unable to prevent or si actively promoting catastrophe, int’l community should intervene.

5. Use of force should be proportionate to achieving humanitarian purpose and be carried out in accordance w/ int’l law.

6.  Any use of force should be collective.  Preference is for S.C.’s authorization to be secured.

- Do the guidelines help us when no S.C. authorization?  Preferred, but not always needed.

E.  Sec. General Annan pts out legal and moral conundrum of humanitarian intervention.  What is his solution for situations in which a gov’t fails to curb massive human rts abuses?  Is that solution adequate?

LIMITATIONS ON METHODS OF WARFARE

A.  Jus ad bellum:  law governing initiation of war vs. Jus in bello:  law governing conduct of war (international humanitarian law), once war has started.

B.  Jus in bello

1.  Not concerned w/ legitimacy of resort to force; Instead places limits on means by which war is fought


-Jus ad bellum:  law governing initiation of war

2.  Attempts to protect individuals from harm that c/n be justified as necessary & proportionate to successful pursuit of military objectives & from other harm (e.g. torture)

3.  2 strands have now merged into single body of law = int’l humanitarian law


a.  Hague law

1.  Emerged from efforts to codify rts & obligations of combatants - to limit choice of means & methods used

b.  series of Geneva conventions


1.  Designed to protect non-combatants & injured military personnel

4.  Differs from but related to human rights law which can be derogated during times of emergency & related to int’l criminal law

5.  Consider


a.  Process by which laws governing war are generated & clarified


b. Who is (dis)advantaged from rules

c.  Whether distinctions int’l humanitarian law makes btwn what is & i/n legitimate in warfare make sense

d.  Whether rules should be modified or supplemented

e.  Likely effect of rules on behavior of those in armed conflict

C.  Evolution & Limits of Humanitarian Law:  Preventing use of Nuclear Weapons

1.  Customary law that prohibits use of weapons of nature to cause superfluous injury or unnecessary suffering or weapons that are incapable of discriminating btwn combatants & non-combatants

2.  Problem

a.  Development & use of atom bomb in 1945 by US & testing/explosion by Soviets in 1949 -- Arms race began

b.  1953 Eisenhower’s Atoms for Peace speech before UN GA & proposed to create the International Atomic Energy Agency (IAEA) in 1957 for overseeing development & peaceful use of nuclear energy

c.  Several attempts to slow race; 1961 US & USSR proposed & UN adopted Joint Statement of Agreed Principles for Disarmament Negotiations (led to nothing)

d.  Strategy of mutual assured destruction continued

e.  Break-up of USSR diminished risk of global war, but risks of regional nuclear war remained

f.  India & Pakistan

1.  India conducted set of tests 5/11/98 motivated by security concerns involving Pakistan & China

2.  US respond w/ limited sanctions & tests were widely condemned

3. Pakistan then tested & also declared unilateral moratorium on further testing & asked for dialogue w/ India

4.  Comprehensive Test Ban Treaty (CTBT)


a.  States called upon I. & P. to ratify

b.  By 2001, 160 states signed & 76 ratified; not in force until 44 states (w/ weapons or reactors) ratify;  US hasn’t ratified

3.  See p. 10-12 on historical developments/evolution of way think about war & hence int’l humanitarian law

a.  Lieber Code 1863:  Instructions for the Gov’t of Armies of the US in the Field 

-Defines military necessity; states that soldiers d/n cease to be moral beings; prohibits torture, infliction of suffering for its own sake, wounding if not fighting; lawful to starve civilians & soldiers to bring about speedier end; commanders should if possible advise of bombing but surprise may be necessary; citizen = enemy & is thus subject to hardships of war, but unarmed citizen is to be spared as much as exigencies of war will allow

What is overall tone re: methods of combat?  

-Fairly specific.  Fairly permissive (see Article 15 – lists what you can do).  Not a lot that is prohibited (see Article 16 - no cruelty, poison, wanton devastation – lists what’s prohibited.)

What about harm to civilians?

-Is it limiting or not that restrictive?  Basically says use your best judgment.  Ideally, supposed to protect civilians by informing of bombardment (Art. 19), but if don’t it’s ok if it’s a necessity.  Says that private citizens are no longer carried off, enslaved – Art. 23 –  (but doesn’t say “shouldn’t”).  But, Art. 21 – citizens of hostile country are enemies.

Whom does Leiber code benefit?

-Not a strong document, but protects against egregious acts by combatants.  But, does it say that can’t burn down cities if necessary, etc?  No.  Who does it benefit?  Was South going around burning Northern cities?  No.  The North did all sorts of things against civilians & code was not going to place any real limitations on it.

This is product of its times; but it is important b/c development of a military code of conduct in US.

Does violation of a norm mean that it’s useless?  Or, though sometimes that it is violated, sometimes concerned & factor in decision


-We focus on the violations rather than compliance. 

Law may be the 1st casualty in pressured situation but does that mean that law is irrelevant?  How many violations have to take place before we admit that it’s useless?

Not clear that  Lieber,  a law professor, codifying customary practice of int’l law or rather some of his opinions..  But, the code was an advance b/c it was undertaken by US gov’t

Biggest steps/ true codification took place at the series of conferences at the Hague & the 4 in Geneva that codified this law


1899 Hague Law -- permissible methods of combat


Geneva law --- about protecting non-combatants  (civilians, wounded & sick)

Together = International Humanitarian Law

b.  Red Cross account of Int’l Humanitarian Law 1998


-Geneva Conventions have become universal law

-Geneva Law deals w those who have ceased to fight or have fallen into power of adversary; Do not set limits on how war to be fought

-Gist of humanitarian law/General principles of int’l law which are binding in all circumstances & no derogating allowed:

-Persons not taking part in hostilities shall be respected, protected & treated humanely

-Captured combatants & other persons w/ restricted freedoms shall be treated humanely; protected against torture & given guarantees of regular judicial procedure if put on trial

-D/N limit right of parties to choose methods of warfare;  No superfluous injury or unnecessary suffering

-Armed forces shall at times distinguish btwn. civilian population  & military objectives;  civilians no target of military attacks

c.  Reasons for continuing problems in elaboration & codification of norms in this area


-State practice develops during wartime & thus lacks continuity


-Major wars infrequent


-Technology changes rapidly so that each war differs from previous

-Difficult to establish opinio juris b/c states seldom give legal reasons for what they do in wars

-WWI & II changed things

-States adopted policy of unconditional surrender which led to fights to the death rather than the restoration of balance of power

-Economic & tech. changes increased military advantages to breaking laws of war

Legitimacy & effectiveness of humanitarian law come into play in area of nuclear weapons

ICJ opinion.  Is there a conventional (as in convention) ban on use of nuclear weapons?  No, although ICCPR is relevant but d/n explicitly ban it.

How about custom?  Is there a ban in custom on recourse to weapons?  No


4.  Nuclear Weapons & the ICJ

a.  1992 formation of World Court Project -- wanted to get an ICJ opinion that use of nuclear weapons in all circumstances illegal;  WHO & UN GA requested an advisory opinion also

b.  1996 declined to answer b/c outside scope of WHO’s activities but accepted GA’s request & issued opinion on 7/8/96 on Legality of Threat or Use of Nuclear Weapons


1.  Respect for right to life in ICCPR d/n derogate in times of war

-test of what is arbitrary deprivation of life to determined by law of war & not by covenant itself

2.  General obligation of states to protect environment; Treaties dealing w/ this not intended to deprive state of right to use self-defense but must take environ. considerations into account when deciding how to use force -- according to principles of necessity & proportionality

3.  UN Charter is applicable law

-D/n expressly prohibit or permit any specific weapon; state practice shows that illegality of certain weapon d/n result from absence of authorization but rather from a prohibition

-poisoned weapons are prohibited but nuclear weapons are not the same

-increasing # of treaties do not expressly prohibit but indicate perhaps a future prohibition & a current concern

-opponents of the weapons argue that the non-use since 1945 represents customary rule & expression of opinio juris

-proponents argue that the practice of deterrence supports argument that have always reserved right to use

-court says unable to find opinio juris, conventional rule or customary rule so has to address Q. if considered illegal in light of rules of int’l humanitarian law applicable in armed conflict

-Court thinks that nuclear weapons would conflict w/ these principles but says d/n have suff. elements to enable it to conclude w/ certainty that use of nuclear weapons would necessarily conflict w/ principles

-And, Court c/n lose sight of fundamental right of self-defense

-THUS, c/n reach conclusion as to legality or illegality of use of nuclear weapons by state in extreme circumstance of self-defense

-puts onus back on states for a complete nuclear disarmament & to fulfill obligations under Treaty on Non-Proliferation of Nuclear Weapons

-vote was 7-7:  threat or use...would generally be contrary to rules of int’l law....however in view of current state of int’l law...cannot conclude definitively...”

State practice – in favor of nuclear weapon legality.

Opinio Juris – no consensus.

c.  UK Dissenting Opinion

1.  “Unnecessary suffering” provision is directed at protection of combatants b/c it is already absolutely prohibited to attack civilians

2.  Are the primary effects of nuclear weapons necessarily “unnecessary suffering”?  thinks not

-This is a protection for benefit of military personnel to be assessed by reference to the necessity of attacking the particular target

her view is that unnecessary suffering d/n mean that combat aims to eliminate all pain; ok if suffering is proportional.  doesn’t mean that aim is to kill or painlessly wound in combat.

3.  Crucial Q. = What military necessity is so great that the sort of suffering that would be inflicted by nuclear weapons would ever be justified?

4.  In order to meet legal requirement that military target not attacked if collateral civilian casualties excessive in relation to military advantage, the military advantage need be one related to survival of a state or avoidance of infliction of vast & severe suffering of own population & no other means available

Ban on targeting civilians means no intentional or indiscriminate attack on civilians.  Also means no disproportionate attacks

Perfectly acceptable that civilians die as long as not intentional, indiscriminate, or disproportionate.

Much more conservative vision than majority has; sees humanitarian law as doing lot less than what majority sees;  thus, there is room in there for reconciling use of nuclear weapons

Policy-oriented way of looking at the problem

d.  US Dissenting Opinion – looking at state practice.

1.  This issue raises conflict between principle (governing use of all weapons) & practice (states’ use, testing, etc. of the weapons)

2.  UN has not proscribed the use in all circumstances

3.  Claims that the manufacture, deployment, etc. for 50 years of states & their affirmation that they are legally entitled to use or threaten to use in certain circumstances


Me:  does this make it legal, though?
4.  It is a practice of the P5, the militarily & economically powerful states, thus it is a practice of states

He thinks the US practice is important.  

5.  Claims that other treaties demonstrate that int’l community has not comprehensively outlawed possession, etc. in all circumstances

of course not -- b/c the powerful states are the ones that have them
6.  Not a black & white test:  in certain circumstances, the use of nuclear weapons would meet tests of discrimination (ag. military & civilians) & proportionality -- in others, not

7.  Uses example of Desert Storm to suggest that in some cases, the threat of the use of nuclear weapons is lawful & rational -- to prevent wider destruction (in this case by Iraqis using chemical weapons against US)

How can say that the threat of use of nuclear weapon to avoid worse consequence of threat of chemical attack is illegal?  Also, how can say that if use it in his submarine example it is illegal?  Can’t say that can’t decide -- in certain circumstances, it is legal.  Again, balancing situations where nuclear is legal.

e.  Sri Lanka Dissenting Opinion

1.  The use of nuclear weapons in self-defense is different from the use of force in self-defense

2.  Jus in bello covers all use of force whatever the motivation & the 7 humanitarian principles (unnecessary suffering, proportionality, discrimination, non-belligerent states, genocide, environmental damage, HR) would all be violated w/ use of nuclear weapons whether in outright aggression or in self-defense

How can it be legal?  He spins out what he thinks is a more realistic scenario that in a nuclear exchange an escalation & eventually Armageddon will occur.

Why does he have different assumptions?  Is he right?  

-His neighbors are engaging in a pissing contest & he’s not willing to trust nuclear powers & why should developing world bear the burden?  This explains his different starting point.

f.  What influence is the Court’s decision likely to have on state behavior?  Article by legal advisor to US State Dept.:

a.  Court declined to pronounce on legality in 2 of most likely scenarios:  extreme self-defense or belligerent reprisal

b.  Also declined to rule on legality of policy of deterrence

g.  Article by P. Kahn:

a.  Customary humanitarian law (& the principles) d/n refer to the actual war-making practice of states

b.  Modern wars have blurred the lines as well

c.  Opinion reflects central dilemma of contemporary int’l law -- understanding the place of the state in a system that simultaneously recognizes state as the source of its norms & interprets the norms in a transnational fashion independent of state sovereignty.  Does int’l law require a state to accept its own destruction in extreme cases?




-Really have a clash of values & approaches

-Int’l law made by states & most drafted to protect states, not individuals.  How do we reconcile a body of law that protects states to a situation if states take advantage of rules to lead to mass devastation of the planet as a whole?

-The Court is caught in bind.  Do what extent give green light for states to protect themselves at expense of planet? 

-Helps us understand the most bizarre aspect of opinion - its refusal to decide

-non-liquet:  action by which a judge, court, arbitrator refuses to issue a judgment b/c they feel law is unclear.

-dissenters all criticize this

-Are they right that the law in fact is sufficient to decide?  

-Higgins say that any judge in any decision is faced w/ competing norms


-Ratner agrees

-What about the facts here?  Are they really unknown?  

-It is an advisory opinion, if d/n know facts, make assumptions & decisions according to those

Court d/n want to admit that these weapons are in fact legal.  They want to seem progressive (& not accept Higgins who says since it’s not prohibited, it’s permitted).  On other hand, if said they were illegal what are costs to them?  Since it’s advisory, it won’t be followed & they would lose respect or governing authority.

Cuts against our view that Courts are supposed to answer legal questions.  Want an authoritative int’l law answer.  May have been politically wise for the Court, but not what we want courts to do.

-In a situation like this is it just what states have accepted that matters?  Or do we want law to come from some transnational higher moral law?

-Sri Lankan:  states should not be able to take advantage of rules that they themselves made to lead to inevitable destruction;  He is really disagreeing with the rules themselves but c/n say so b/c he’s a judge so instead he spins out a scenario in which the law can never be followed

Kahn notes that most wars have been characterized by flagrant violations of int’l humanitarian law.

Built-in compliance mechanism b/c don’t want to mistreat armies b/c they will do the same

Challenge for int’l community & for humanitarian law b/c respect has decreased.  Important set of norms but b/c wars are what they are there is a common pattern of disobedience

Re:  Nuclear Weapons


-No customary nor conventional ban


-Opinio juris

-there are lots of resolutions that go before UN GA but the nuclear powers vote against them so there is none for the ban

Proponents for lawfulness of nuclear weapons say to ICJ


-Possible to use the weapons & comply w/ humanitarian law

Opponents 


-Impossible to reconcile both


-Indiscriminate so d/n respect the 2 primary tenets



-no unnecessary suffering of combatants



-no targeting of civilians

-includes idea that c/n use weapons that c/n discriminate against targets

Court’s holding i/n totally neutral


-Says that the principle of not targeting civilians is scarcely reconcilable



-but d/n say that it is always irreconcilable


-Probably still o.k. to use in self-defense



-Hard to say what “extreme circumstances of self-defense” means



-D/N say that has to be another attack by a nuclear weapon

-Problem w/ opinion:  Higgins pointed out that even nuclear powers d/n say that wouldn’t use nuclear weapons inconsistently w/ humanitarian norms, but the ICJ seems to suggest that the law may be overridden by degree of threat to the state (by extreme circumstances of self-defense);  mixing jus ad bellum & jus in bello.

-Inconsistency w/ opinion

-1st half by using word generally suggests that maybe able to use them within the principles

-2nd half suggests that in certain circumstances, all bets may be off; don’t even care if inconsistent w/ int’l humanitarian law in certain circumstances.

Why the opinion is so screwy -

4 dissenters think Court erred in one direction - that could be lawful

Other felt that should have held that use was always unlawful 

What difference will this case make?

-Nuclear weapons states will not change position b/c nothing strikes down what they have been doing

Respect for int’l humanitarian law has decreased as more conflicts are initiated by insurgent groups and terrorists.

__________________________________________________________________

Qana case – Protecting Non-Combatants

Protocol I of Geneva Conventions spells out details of obligations of states re: targeting civilians


-Israel not a party, but they are generally regarded as custom, so not a big deal


No targeting
(   No human shield



(

No indiscriminate attack



(

No proportionality


-Violation of one of these by a state d/n give the other side the right to also violate


4.  Protecting Non-combatants:  The Qana Incident

a.  Tension between minimizing harm & recognizing that casualties are unavoidable in achieving military objectives

b.  Problem

1.  1996 Israel shelled UN Compound in Lebanon - refugee civilians killed (assumedly in self-defense b/c had just come under fire)

2.  Israel claimed accident; UN advisor’s report said otherwise (see p. 46):  UN Report

What factual issues did the report look at in determining legality?


-fuses used (proximity - anti-personnel)


-Israeli aerial forces monitoring?


-one or two points of convergence


-fire moving from where forces were to inside the compound

-suggest that the attack was not accidental

-Advisor says that Israelis are highly professional (one of the best armies)


-Undercuts the argument that the incident was accidental

-Does the fact that it was intentional mean that it is illegal?  No; Israel d/n want to admit it but if it is accidental, it is more likely to be legal.  


-Why is it not necessarily illegal?



-Proportionality test




-How many people in the compound?

-How many Hezbollah soldiers part of the target & how big of a threat were they?

-Very difficult test

-On these facts, is it clear that the risk was over?  What rights did they have to respond once the attack stopped?  Generally, law of armed conflict allows in ongoing conflict for other side to respond even if the initial attack has stopped

In Protocol I, the proportionality test is objective; d/n say “in the eyes of the commander”

However, in reality it is up to people on the ground.  Commanders will tend to err in limited loss of life for their troops in the balancing test.

CNN Factor: populations back home may pressure to reduce civilian casualties.  Reisman may be oversimplifying what goes on in democratic decision-making

3.  Israelis invaded Lebanon in 1978 & carved out security zone to minimize attacks on Israeli cities; UN established UN Interim Force in Lebanon to confirm withdrawal of Israeli forces & assist Lebanon in regaining authority;  parties failed to cooperate but UNIFIL continued to operate

4. Israelis denied that intentionally attacked civilians & gave military advisor more information which addressed question as to why fired so close to the compound but not other findings (including why distribution of impacts at shelter had 2 concentrations vs. only one; why pattern of impacts is inconsistent w/ normal overshooting; why perceptible shift in weight of fire from mortar site to compound & why distribution of impact detonations showed that improbable that different fuses employed in random order).  Advisor said unlikely that error led to shelling of compound, but c/n be ruled out completely.

5.  Relevant Treaty & Customary Law


a.  Not per se unlawful to kill civilians during war


b.  Additional Protocol I to the Geneva Conventions 1949

1.  Fundamental provisions generally accepted as embodying customary int’l law  

2.  Article 48:  Basic Rule

a.  Shall at all times distinguish btwn. civilian & combatants and direct operations only against military objectives




3.  Article 51:  Protection of the Civilian Population

a.  Civilian population shall not be object of attack; Also prohibit acts or threats of violence whose purpose is to terrorize civilians;

b.  Prohibits indiscriminate attacks

c.  Prohibits attacks against civilians by way of reprisal

d.  Shall not move civilians to render certain areas immune from military operations; shall not move civilians to shield military objectives from attack




4.  Article 52:  General Protection of Civilian Objects

a.  Attacks limited to military objectives;  In case of doubt, presumption that a place normally dedicated to civilian purposes is just not & not being used for military action




5.  Article 57:  Precautions in Attack

a.  Specifies precautions to take in planning attack in order to spare civilians

c.  Questions

1.  How should states deal w/ irregular forces who seek shelter in protected areas?  

2.  Does int’l humanitarian law give advantage to combatants who disregard laws of war?  

3.  How should int’l law respond to actions in which humans are used as shields?  

4.  Should soldiers risk own lives to avoid harm to non-combatants (often difficult to distinguish btwn. combatants & non-combatants)?
d.  Applying Lessons of Qana to Bombing of Kosovo

1.  The Kosovo Report by the Independent International Commission on Kosovo (12/22/00)

a.  Very few military casualties during the bombing, but several errors which led to civilian casualties

b.  Criticized the high-altitude bombing campaign (as a result of strength of Serb air defenses) as leading to problems distinguishing targets

c.  Int’l Criminal Tribunal for Former Yugoslavia established committee to investigate NATO campaign & it concluded that

no investigation justified b/c 

1.  Law not sufficiently clear


a.  Criticism

1.  Non-liquet;  Difficulties interpreting d/n justify not starting investigation

2.  Task of tribunal is to interpret & clarify the law

2.  Investigations unlikely to result in acquisition of suff. evidence


a.  Criticism

1.  It is often difficult to do this; Not an excuse for not investigating

d.  ICTY Committee’s Report looks at 

-Concept of military objectives in history

-Principle of proportionality

1.The principle is difficult to describe what it means & how to apply it; circumstances are not usually clear cut; must ask the following:

a.  What are relative values to be assigned to military advantage gained & injury to non-combatants &/or damage to civilian objects?

b.  What to include in totaling sums?

c.  What is std. of measurement in time & space

d.  To what extent is commander obliged to expose forces to danger in order to limit civilian casualties

2.  answers to the questions depend somewhat on background & values of decision maker




-Choice of targets

1.  Must make effective contribution to military action & destruction must offer definite military advantage in circumstances at the time



d.   Questions

1.  Did NATO strike appropriate balance btwn. protecting pilots & protecting safety of non-combatants? 

2.  Did NATO have any legal or moral obligation to introduce ground troops?  (Serb forces were able to conduct wide-scale ethnic cleansing)

3.  To what extent can proportionality serve as a meaningful guide to decision makers in course of military conduct or to prosecutors afterwards?

4.  Was ICTY influenced by support it receives from NATO?

Kosovo situation


-Bombing mixed military-civilian targets & bombing from high-altitude planes.


-Approx. 500 civilian deaths; 600 + Serbian soldiers; 0 NATO

-Int’l Criminal Tribunal has jurisdiction over all war crimes in former Yugoslavia since 1991; not limited to atrocities by Yugoslav forces, has jurisdiction if NATO committed war crimes.

-Prosecutor’s report


-Calculation of proportionality is difficult


-What is disproportionate?

-NATO 0 to FRY 300?  Not as far as humanitarian law concerned; as long as d/n cause unnecessary suffering of combatants

-NATO 0 to Civilians 500?  Maybe not.  Depends on whether targets were legitimate military targets.  What about fact that planes were free of attack from anti-aircraft fire?  

-Prosecutor not bothered by this.  Concludes that even at 15.000 feet given modern technology did what could to protect civilians.

-But, why c/n NATO forces put themselves more at risk & be able to target more accurately?  

-Not enough to convince prosecutor that merits investigation

Whether or not engaged in “legal” use of force, d/n affect applicability of int’l humanitarian law

-Her report came under much attack from NGOs that asked her to look into it.  US suggested that it w/n fund the operation of the tribunal if decided to go forward w/ investigation

RESPONDING TO TERRORISM

3 Questions

1.   Is 9/11 an armed attack triggering Article 51? Given not a state invasion.

- NATO describes 9/11 as an “armed attack.” upon US if determine terrorists came from overseas.

-OAS defines as an “armed attack against US”

- Res. 1368: By pting to “self-defense” can infer that they feel is an armed attack.  But, it’s only part of the preamble.  Is that enough?  A political compromise.  Got in preamble, but not in operative language.

- Not an authorization of use of force.  Only that ready to respond.  Akin to what they did w/ Kosovo & NATO.

- Res. 1373: resolution telling states to seize assets and prohibit financing of terrorist acts.  putting economic sanctions upon terrorists.  A decision.

- US knows 1373 didn’t cut off rt. to self-defense b/c US started bombing in name of self-defense (letter of 10/7).

2.  Can US respond once “attack” is “over”? 

-US:  ongoing attack & have right to use self-defense; a deterrence against future attacks.

-Argument against:  9/11 was a one time event.  Int’l law d/n recognize retaliation or use of force for reprisal;   Reprisal is unlawful -- not the same as self-defense (Interights pp. 13-14)

-Caroline case:  s-d may only be used when the “necessity...is instant, overwhelming, and leaving no choice of means, and no moment for deliberation”


-this is the customary law on s-d.

-Article 51 must be interpreted in light of necessity & proportionality.  In this case, necessity is the issue

-Does US have a legitimate case?  Is the US being disingenuous?  Isn’t it just retribution?  Should we change the ban on reprisal?  Does this fit in the notion in s-d?  Is Caroline outdated? 

- 1st argument:  whether Caroline rt or wrong, reprisals are ok.  Responses: 1) Bring back lawfulness of reprisals; 2) self-defense, but Caroline outdated; 3) self-defense ok, but US is acting illegally.

3.  Can US use force against Afghanistan as a state as opposed to against Taliban?


-Turns on issue of state responsibility



-Int’l Law Commission Draft Articles:  Gaja’s article below

-What about non-state actors?  State giving instructions or directing/controlling?  Funding has been seen as not enough connection

-What connection does US assert between Taliban & Al-Qaida made in 10/7 letter to SC?  Do they allege same things that ICJ & the ILO has codified?  NO.  D/n say that the Taliban controls Al-Qaida.    Say that Taliban allows Afghanistan to be used by Al-Qaeda as base of operation.  “Despite every effort by US and int’l community, the Taliban regime has refused to change its policy”

-What is evidence that US makes publicly for the claim before decision made to attack Afghanistan?  None.  The evidence was classified -- see NATO statement.

-Did the US make convincing public case under ILC standard  (state instructing Al-Qaida) or under its own std. (state is allowing Al-Qaida)? 

-What is all the detailed planning took place in US or Europe?  Does the existence of a cell in a country say anything about the state’s allowing?  No - we d/n know they were there.  Presumably, Afghanistan knew they existed there

-Is the US test a sufficient basis for attacking?  Or, should the ILC test (formulated after looking at cases, etc.) be the rule?  The US standard is looser & under that, the consequence may have been that Nicaragua could attack US b/c we allowed activities of Contras to occur.

-What obligation does state have in making public case?  Obviously, there is a question of national security interests.  US d/n mind giving classified info. to NATO, but not as comfortable w/ SC.

A.  UN SC Resolution 1368 9/12/01

1.  Condemns terrorist attacks on US & considers them threat to int’l peace & security

-Recognizes that this is a Chapter 7 problem & states readiness to take action but d/n authorize use of force

-Does not use the term “armed attack”

2.  Calls on all states to bring perps. to justice & stresses that those aiding, etc. will be held accountable

3.  Calls on int’l community to redouble efforts to prevent & suppress terrorist acts

4.  Expresses readiness to take all necessary steps to respond to the attacks & to combat all forms of terrorism

Recognizes the inherent right of self-defense but d/n include in the operative language that these “attacks” trigger that right

B.  NATO Statement  9/12/01

1.  If the attack is determined to have been directed against US from abroad, will be covered by Article 5:  Attack on one = attack on all;  Commitment to collective self-defense


2.  Allies “stand ready to provide the assistance that may be required”

NATO & OAS have stronger language & link attacks to agreement of mutual assistance

C.  OAS Meeting of Consultation of Ministers of Foreign Affairs 9/21/01

1.  Article 2 of OAS Charter = strengthen peace & security of continent & provided for common action on part of member states in event of aggression

2.  If state has reason to believe that someone in territory involved in attack, shall use all legally available measures to pursue, capture, extradite & punish

3.  Parties shall render additional assistance & support to US & to e/o as appropriate to address attacks & to prevent future attacks

4.  Resolves that these terrorist attacks are attacks against all American states

D.  UN SC Resolution 1373 9/28/01


1.  Reemphasizes 1368 and...

2.  Recognizes need for states to complement int’l cooperation by taking addtn’l measures to prevent & suppress in their territories through lawful means the financing & preparation of acts of terrorism  

3.  Decides that states SHALL


-prevent & suppress all financing of terrorist acts

-criminalize provision or collection of funds by nationals in their territories for use in terrorist acts

-freeze financial assets

-prohibit nationals from making funds available

-refrain from providing any support including by suppressing recruitment into groups & eliminating supply of weapons

-deny safe haven

-prevent those using their territories for purposes against other states or their citizens

-ensure that any person brought to justice & ensure that acts are established as serious criminal offense in domestic law

-afford e/o greatest measure of assistance in connection w/ criminal investigations & prosecutions including help in getting evidence

-prevent movement of terrorists by effective border controls & controls on use of papers/travel documents

The actions that SC decides to take is to freeze financial assets; goes to all aspects of financing of terrorism.  Again, not an authorization of the use of force.  Is this taking an action that cuts off the right of self-defense?  Now that the SC has acted, they don’t have that right.

-US d/n believe that it d/n end that right; they work in parallel (see letter - 10 days after Resolution 1373 )

4.  Calls upon states to do several things relating to coordinating & cooperating about getting information on these groups, implement int’l conventions, take measures before granting refugee status

5.  Notes connection btwn transnational crimes & terrorism and emphasizes need to enhance coordination of efforts to strengthen global response

E.  NATO Statement 10/2/01

1.  Briefing confirmed that attack was directed from abroad & regarded as covered by Article 5 of Washington Treaty;  US can count on full support from NATO allies

F.  Letter from Perm. Rep of US to Pres. of UN SC 10/7/01

1.  Reporting that under Article 51 US & other states have initiated actions in exercise of right of self-defense

2.  Taliban allows Afghanistan to be used by Al-Qaeda as base of operation.  “Despite every effort by US and int’l community, the Taliban regime has refused to change its policy”

3.  Actions designed to prevent & deter further attacks on US

G.  Paper by Helen Duffy for INTERIGHTS 10/01


1.  Conditions for the Exercise of Self Defense



a.  Armed Attack

1.  This requirement is most controversial & highlights area where int’l law is unsettled

2.  No accepted dftn; Generally considered as attack against territorial integrity or political independence of state;  Signify considerable seriousness & excludes isolated or sporadic attacks

3.  SC Resolutions reiterate right of self-defense;  May presuppose that attacks constitute “armed attack” but resolutions d/n authorize explicitly the use of force

4.  Differing views on armed attack

a.  Some say illogical to require to wait until attack has occurred to defend itself;  Some say customary law contains no armed attack requirement (contrary to language of Charter) & anticipatory self-defense permissible

b.  Some say preemptive strikes are dangerous & unlawful

c.  Some say that anticipatory action in self defense normally unlawful, not necessarily so in all circumstances

d.  Caroline case established & limited circumstances in which anticipatory attack in self defense ok

-necessity that was instant, overwhelming & leaving no choice of means & no moment for deliberation

e.  Dispute as to whether must be directed against territory or against state’s interest or its nationals is sufficient

-Limited support in state practice for self-defense to cover defense of nationals abroad

f.  Language of Charter d/n require proof of state involvement in existing armed attack;  may non-state actors justify coercive response?;  There are arguments on the other side



b.  Necessity and Proportionality

1.  Requirements under customary law (as per ICJ) & thus implicitly under Charter

2.  Must be an imminent threat of force or a continuing attack.  Response must be necessary to avert threat & proportionate to it

3.  Necessity presupposes that all alternative, peaceful means have been exhausted, are lacking or would be ineffective;  linked to general principle that states can have recourse to military force as a last resort

4.  For measures to be necessary, they must be capable of averting threat

5.  Immediacy may not always be effective but longer the wait, the more tenuous argument is for unilateral (rather than UN collective) action

6.  Can only be justified if targets are clearly identified

7.  Proportionality applied vis a vis existing/continuing threat rather than to prior armed attack



c.  Measure must be immediately reported to SC (Article 51)

1.  Self defense permissible only as temp. measure pending SC engagement


2.  Differs from reprisals which are responsive & punitive

a.  If d/n amount to self defense not generally considered to justify use of force under jus ad bellum;  The general notion that they are prohibited squares w/ the UN Charter prohibition against use of force

H.  European Journal of International Law Article by Prof. Gaja 

1.  Neither UN Charter nor NATO Treaty specifies that armed attack has to originate from a state, but condition may be taken as implicit

2.  Reason why armed attacks & terrorist acts have been distinguished

3.  When is action attributed to a state?

a.  As regards terrorist groups, generally case of state giving instructions or directing or controlling persons

b.  But, here likely that it is the reverse -- the group supporting or controlling the state

I.  American Journal of International Law Article by Charney 10/01

1. Concerned that US use of force w/o UNSC authorization creates undesirable precedent damaging to UN & likely to undermine US objectives

2.  US doing this largely unilaterally  -- not asking how int’l community can collectively strategize to suppress terrorism

3.  Absent actions in self-defense, uses of force must have UNSC authorization;  Article 2(4) forbids conduct of a just war or forceful reprisals

4.  Makes several arguments as to why the actions are not self-defense but are reprisals & are unlikely to deter attacks from other places

J.  American Journal of International Law Article by Reisman 10/01

1.  Argues that these acts are distinct & are acts of aggression intended not just to change policy but to destroy a social organization

2.  Gov’ts willingness to assist  US & quick response of UN & NATO suggest shared perception of common danger to world public order

3.  Suggests that b/c the way that terrorists operate, int’l humanitarian law may have to adapt to meet the need to defend against them

CONCEPTUAL CHALLENGES TO INTERNATIONAL LAW:  LEGITIMACY, POWER AND RELEVANCE

Just to say that UN governed by consent is not enough for the issue of legitimacy

Process attacks on SC


-Way it makes its decisions


-Who’s on it?  Voting rules?  Public or private meetings?

Substance attacks on SC


-Outcomes

-Why Libya and not Israel?  Are they selective?  Are the enforcement actions beyond what is allowed (massive sanctions on Iraq after Gulf War)

By 1963 UN grew from 51 to 112

A.  Trend toward expanded int’l governance

1.  Break up of USSR lessened Cold War tensions & allowed for revitalization of SC & helped facilitate broad int’l cooperation in several areas

2.  Developments have led to questions about legitimacy


B.  Legitimacy

1.  Refers to capacity of legal institutions & norms to engender respect & confidence in those subject to them

2.  Has procedural & substantive components

3.  As int’l institutions gain authority, consensual underpinnings erode & questions about legit. arise

4.  Domination of institutions by particular states(s) = one component of problem

5.  Efficacy of int’l law & institutions = other problem

6.  Legitimacy entails justice in distribution of benefits & burdens

7.  UN Security Council

a.  B/C SC has power to impose binding decisions on all states, has unequal membership & has become activist ---- focus of legitimacy debate

b.  SC criticized for secret meetings & for overreaching its authority -- helping to overthrow elected head of state, establishing judicial bodies

c.  Some say that SC decisions should be subject to judicial review by ICJ to ensure compatibility w/ purposes of UN Charter

d.  Many have called for reform of membership & procedures to make more democratic, transparent & more legitimate

Lockerbie case highlights attacks on legitimacy.  

Montreal Convention gives choice of extradition or prosecution.  Libya rejects extradition.  US & UK say not good enough;  go to SC;  Libya sues in ICJ;  go back to SC -- Chapter 7 Resolution which orders Libya to comply & imposes sanctions

OAU requests SC to reconsider sanctions;  having humanitarian effect.  Some states violate them before UN actually lifts them.  Have flagrant violation & erosion of sanctions.  

Is there any evidence of legitimacy concerns in decision to adopt sanction? 

-SC vote (p. 12)

-5 Members abstained, including China & India.  Sanctions on Iraq were passed w/ none.   10 pro-Western states vote for it


-ICJ decision

-11-5 vote on whether SC Resolution trumped state’s right & obligations under treaty.  Black letter answer under Charter is yes.  Easy legal question, but they split here.  Also, say not going to make definitive conclusions on the merits.  Just say not going to issue preliminary injunctions.  Case still hasn’t reached the merits.

Ultimately, reach a compromise.  Libyans tried in Netherlands by Scottish judges.  

8.  Problem:  Sanctions against Libya


a.  1988 Lockerbie bombing

b.  US & UK ask Belgium to help arrange for surrender of suspects for trial in US or Scotland;  Libya reject

c.  11/27/91 Joint US-UK Declaration

1.  Libya must surrender those charged & accept responsibility for actions of Libyan officials; disclose information & allow access to it; pay appropriate compensation

2.  Libya rejected demands & announced intention to conduct own investigation


d.  UN SC Resolution 731 (1/21/92)

1.  Urged Libyan gov’t to immediately provide response to requests so as to contribute to elimination of int’l terrorism

2.  Requests SG to seek cooperation of Libyan gov’t to provide response...

e.  SG met w/ Qaddafi who stated that c/n comply b/c nat’l law prevented extradition w/o treaty;  suggested that trial in Arab country might be acceptable; claimed that would sever all ties to terrorist groups

f.  US & UK found these unacceptable & asked SC for sanctions against Libya to force surrender of the suspects

g.  Libya filed applications in ICJ claiming that Montreal Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation was only relevant treaty & that US/UK violating its right to exercise jurisdiction over alleged offender present in its territory

h.  Montreal Convention


1.  Article 1:  when the offense is committed

2.  Article 5:  State shall take measures to establish jurisdiction over offenders in certain cases & in case where offender d/n extradite himself

3.  Article 7:  State where offender found shall, if no extradite, be obliged w/o exception to submit case for prosecution

4.  Article 8:  State which makes extradition conditional on existence of treaty receives request for extradition may at its option consider the Convention as legal basis for extradition


i.  SC Resolution 748 (3/31/92)

1.  Decides that Libya must comply w/ Resolution 731 which said must provide full & effective response to requests to cooperate fully in establishing responsibility for terrorist acts

2.  Decides that Libya must cease all forms of terrorism (incl. assistance) & concretely demonstrate renunciation of terrorism

3.  All states shall adopt following measures until SC decides meets compliance:

a.  deny flight to & from Libya & prohibit sale of aircraft (parts)

b.  prohibit provision of arms & withdraw officials present in Libya to advise on military matters

c.  reduce staff at all Libyan diplomatic missions 

d.  prevent operation of Libyan Arab Airlines offices

4.  1st time SC used coercive powers under Chapter 7 to demand extradition

j.  4/14/92 ICJ Decision on Case Concerning Questions of Interpretation & Application of 1971 Montreal Convention

1.  Libya argue that SC Resolution d/n preclude its asking ICJ for indication of provisional measures & it also infringes its rights under Montreal Convention

2.  US argue that regardless of Montreal Convention, Libya & other states have Charter-based duty to accept & carry out SC decisions

3.  Finds that circumstances of case d/n require exercise of its power to indicate provisional measures

a.  UN members obliged to carry out decisions of SC in accordance w/ Article 25 & under Article 103, those obligations trump obligations under any other int’l agreement



4.  Dissenting opinions

a.  Libya’s challenge raises Q. whether SC decision may override legal rights of states

k.  SC Resolution 883 (1993)

1.  Directed states to freeze funds; preclude provision of equipment to export oil & gas & close all Libyan Arab airlines offices

l.  1994 Libya suggested might accept trial before Scottish Court if sits in neutral country;  US & UK no like but it was beginning to get support among many developing states


1. OAU Resolution 1525 (06/94)

-Calls for peaceful resolution in conformity w/ Article 33 & for a just trial in neutral country

-Urges SC to lift embargo & adopt new resolution securing fair trial

m.  States began to openly defy sanctions & SC members grew 

concerned about threat to its authority

n.  1998 ICJ rendered decision on jurisdiction

1.  Rejected US argument that resolutions rendered application moot;  determined that c/n consider the objection until reached merits;  concluded that it did have jurisdiction




o.  Outcome

1.  UK persuaded US to accept deal that included trial in Netherlands;  Sanctions lifted when Libya handed suspects over

2.  One of Ds. convicted;  No implication of anyone higher up in gov’t but d/n rule out possibility of involvement by Iran

Experience = warning for UN that new power of SC was not always something that would be respected.  There are actors in int’l arena who would question facially lawful SC resolutions.  This resolution passed lawfully & was valid Chapter 7 resolution.

How can UN try to prevent this in the future?


-Judicial review (not going to discuss)


-Political reform:  change face of SC



-Transparency (some discussion, but not as big as membership)



-Membership

-What sorts of changes are thrown around to solve legitimacy problem from process angle and from substance angle?

1.  Southern states propose eliminate or change veto

2. Add more permanent members

3. More members generally


-US wants Japan & Germany

-Principled reason = they pay large portion of budget

-Real reason = know how they’ll vote

4. Greater representation globally

What is claim about membership improving legitimacy?

-More democratic;  Council needs to reflect wide variety of viewpoints;  Not enough representation of developing world

-Proposal to add more members

-Indonesia:  a new perm. member from each region.  If this promotes democracy, what is implicit in argument?  That new members will promote own (or perhaps regional) interests.  Will Indonesia necessarily promote interests of Laos?  No.  would have same democratic deficit.



-Is there some other way to deal w/ this?

-Isn’t there also a problem w/ gov’ts serving as members as representatives of people?

-What about having representatives of continents/regions.  Ex:  EU rep.  

-We sort of have that now b/c there is guaranteed non-perm. membership for 4 European seats & 6 non-European.  To make democratic, need more than 6.

-If eliminate veto, have more of a majoritarian council.  But, this is highly unlikely.  The veto is one of the things that makes England & France powerful even though not the most economically powerful states

-Result of SC w/o veto = decisions made w/o affirmative votes of world’s most powerful states. 

-Danger:  If have SC that is supposed to make binding decisions & if powerful states d/n vote for resolutions & then d/n follow them, will not be meaningful decisions


-Democracy vs. effectiveness

-Is it not more worthwhile for democracy to get rid of the veto?

-Who exactly will make one of the P5 comply if they don’t like something & d/n have veto?

-How will weaker states make the more powerful ones comply?

-Maybe s/n be talking about democracy in the same way at the Council level?  Just as we d/n talk about it in the same way w/ House & w/ Senate.

-What about the fact that some of the states clamoring for democracy that d/n have democratic representation at home?  On the other hand, what would S/C look like that only included democratic gov’ts?  Just as democratically deficient

-Imp.  Argument = It’s the threat of the veto effects decision.   


C.  Security Council Reform

1.  4 non-permanent seats added to meet demand for more representation from an enlarged Assembly (5 P. members, 10 Non-P.)

2.  Allowed non-aligned states to vote as a bloc & veto thus creating check on P5

3.  Decline of cold-war tensions led to more active SC & use of veto declined

4.  1992 GA asked states to submit comments on reform & the following ideas are currently being considered:


a.  Democracy & representation on the Council

1.  4/5 of world’s population have only one voice on P5 -- China; the other 4 members are European & industrialized;  LA, Middle East & Africa have no regional presence

2.  Debate on how to accomplish;  Who should become perm. members;  Majority think should add to nonperm. membership


b.  Permanent members & vetoes

1.  Some say veto power by P5 is contrary to democratization of the UN;  even if not used, it is often threatened by members to get their way;  veto prevents consensus & allow minority position to act contrary to majority of int’l community

2.  Permanency of membership freezes Council & prevents it from reflecting world political realities

-not all of the members are or have been the most powerful states

3.  Difficult to enact these kind of changes b/c P5 will block reforms;  Attempting to do so incrementally & procedurally in ways that d/n require SC action


c.  Size & efficiency


d.  Secrecy vs. Transparency


e.  Sanctions

1.  Complain that not open or based on appropriate assessment of impact;  devastating burden on 3rd parties rather than affecting leaders & rich people in target countries


f.  Pressures & bullying


g.  Mandate of the Council


h.  Consistency, Adherence to Int’l law & checks and balances



1.  Want criteria to establish guidelines for action

IS INTERNATIONAL LAW REALLY LAW?


A.  How can there by binding rules when there is no effective supranational authority to enforce compliance?

1.  Domestic lawyers say for this reason only domestic systems have the characteristics of legal systems

2.  Experts in int’l field have questioned whether, b/c of this, norms count as much in the behavior of states

B.  Problem:  How legal decision makers responded to power play by big player

1.  In 1960s French conducted atmospheric tests of nuclear weapons in French Polynesia:  wanted to develop defense capability independent of NATO;  D/n become party to 1963 Treaty banning atmospheric tests

2.  1973 Australia & NZ instituted proceedings against France in ICJ claiming violation of their rights under int’l law;  asserted jurisdiction under 1928 multilateral convention on sending legal disputes to the Court’s predecessor court

3.  1973 ICJ Injunction against France


a.  “should avoid nuclear test”


b.  8-6 Order issued pending resolution of the case

c.  France d/n participate in case b/c asserted no jurisdiction & ignored the order

IS ICJ a paper tiger?  Should it have issued Order in absence of France’s participation?

4.  1974 ICJ Judgment (9-6 vote)

a.  Court states that has inherent jurisdiction that derives from existence of the Court as judicial organ established by consent of States
b.  States that a declaration made by a state w/ the intent to be bound, even if not made in context of int’l negotiations, is legally binding;  based on good faith;  parties to whom statement made should be able to place confidence in them & are entitled to require the obligation be respected.

c.  French indicated to NZ that would cease testing & Court found that this created binding obligation thus no dispute exists any longer;  NZ claim no longer has any object & the provisional measures cease

d.  Dissenting opinion

i.  Court radically revised the applicant’s petition which was a request for declaration of illegality of the testing

Not just a case about getting the tests to stop; an adjudication of the illegality would’ve laid basis for damages phase (certainly after the injunction, but perhaps even before)

Why did the ICJ do this?


1.  Gives appearance that their decision is complied with


2. Does not want to step on toes of very powerful actor in UN



-trying to avoid situation where it was confrontational


3.  Why not say testing was legal?



-Would have upset everyone but the powerful elite

This sounds like Nuclear Weapons Case in 1995.  Court punts in both instances.  Different procedural postures, but same result (& same conflict between non-nuclear states & nuclear states)

C.  Criticism of ICJ’s refusal to avoid reaching the merits of the case;  More questions about existence of int’l law


1.  Krauthammer’s New Republic article



a.  What does int’l law mean in system unwilling to control lawlessness?

-example of Iraqi use of poison gas against citizens w/o int’l repercussions

b.  American foreign policy dictated by legalism

i.  means operating abroad by int’l rule book, trusting to paper int’l institutions to make things right;  naive belief in efficacy of law as regulator of the int’l

ii.  Int’l & domestic systems are not comparable;  Int’l arena d/n have agreed-upon legal structure nor enforcement mechanism

iii.  Allows policy to be driven by legal formulas rather than nat’l purpose;  Foreign policy better off w/o int’l law

c.  Argues that legalism is not creative & prevents appropriate action;  Suggests doing what we have to do & finding legal justifications later

How does ICJ case illustrate Krauthammer’s point?  


-He says Court has no way to enforce;  France’s reaction points to this

Austinian concept pervades. 

2.  Intellectual underpinnings;  Fading of the positivist approach of Bentham

a.   Hart rejected coercion as basis for law; law emerges from custom as much as from sovereign commands;  Asserts reality of int’l law


3.  Idealist response (defense of Hart’s position)



a.  Boutros Bourtros-Ghali’s address on int’l law

i.  Even those who deny or violate it, invoke it & assert the compatibility of actions w/ its principles

ii.  Dynamic & a means to proclaim universal aspirations & values

iii.  Creates framework for advancing mutual respect & legal basis for action in support of humanitarian issues

iv.  Not effective unless states agree to adhere to it;  Should use the ICJ more;  Must make int’l cooperation a reality & not just a slogan

v.  Int’l law may become true code of conduct if human relations are so transformed

b.  Louis Henkin, How Nations Behave

i.  All law = instrument of policy;  Not an end in itself, but means to order, stability, liberty, security, justice & welfare

ii.  Too much made of fact that nation act out of fear of consequences for breaking law & not out of respect for law


-Same in domestic society

iii.  Too much made of fact that consequences are extralegal rather than punishment by superior legally constituted authority

-in int’l community law observance depends upon these but d/n mean that law is not law or observance is not observance

iv.  Law is codification of existing mores & not generally designed to keep people from doing what want to do (if no law against homicide, most would still not commit it)

v.  Other purpose of law is deterrence;  effective legal system = one  that has few violations to punish b/c deterred from violating;  Int’l law aimed at nations which are in principle law-abiding but might be tempted to commit violation if no threat of undesirable consequences

How would Henkin respond to ICJ?  


-Might say that ICJ order of 1973 had some effect on getting France to stop later


-As far as inability of law to get bully to change its mind?

-Sometimes people will disobey the law, but it d/n mean that the law is irrelevant.  On occasion powerful states will disobey to advance own interests.  But, fact that violation of law occurred, d/n mean that the law disappeared.  It just means that in extreme circumstances, states will violate & will be responsible for consequences


-Most states inclined to observe the law b/c it reflects their values

-What about Krauthammer’s argument that need coercive authority to make something law?  D/n have to have perfect enforcement

-Same thing that Hart says:  lots of reasons why states comply w/ the law (economic, PR, etc.);  Thus coercive authority is not the only way to ensure compliance.  

-Point that Henkin & Hart make = have to distinguish btwn. existence law & reasons for its compliance.  Reason that most people obey law is not b/c fear of being caught.  Austinian model of looking at domestic law is equally as myopic as the Krauthammer way of looking at int’l law.

But does saying int’l law exists equally as limited a view?


4.  Perspectives on Law and Power



a.  Reisman’s Law from the Policy Perspective
i.  To be lawful, acts must be effective; Over time, effective acts are likely to be deemed lawful

ii.  Must develop a keen sense of where power elite is and the structure of the processes through which it operates.

b.  Koskenniemi from Apology to Utopia.


5. Views from Int’l Relations
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