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Course Overview

XXI.seq level1 \h \r0 
Basic Remedial Q is "where would the parties be but for the violation of law?"


A.
Compensatories seek to get P enough recovery to permit P to buy way back to original position



1.
Where this is too difficult as in case of pain and suffering, cts allow reasonable compensation


B.seq level2 \h \r0 
Preventive Injunctions want to keep P in rightful position to start with and avoid any harm


C.
Reparative Injunctions want to restore P to rightful position



1.
In equity, chancellor has broad discretion to do justice.  This view disfavored by current Sup Ct which keeps writing rightful position opinions



2.
Scope of equitable relief is analog to measure of damages in compensation cases



3.
Specific performance decrees are just special form of injunction w/remedial Qs similar to injunctions


D.seq level2 \h \r0 
Choosing Remedies



1.
Choice between compensation and specific relief



2.
Should choose on the front end--must decide what you want and what think can get



3.
Must show something wrong with damage remedy to get equitable one


E.seq level2 \h \r0 
Declaratory Remedies



1.
Analogous to preventive inj. b/c trying to prevent harm before it happens


F.seq level2 \h \r0 
Restitution



1.
Trying to put D back to rightful position



2.
Designed to reverse transaction


G.seq level2 \h \r0 
Punitive Remedies



1.
Don't restore anyone to any position



2.
Nonremedial in sense of undoing harm or taking away D's unjust gain


H.seq level2 \h \r0 
Contempt



1.
Remedies mean nothing w/o enforcement power

XXII.seq level1 \h \r0 

seq level2 \h \r0 
Conflict Between Economist and Ethicist in Remedies


A.
Economists seek the just right level of violations and compensation


B.
Ethicists seek to eliminate all violations and get the victim complete compensation+

XXIII.seq level1 \h \r0 
Ps should ask


A.
Are there measurable damages?


B.
What is most lucrative way to measure?


C.
Is there other harm that can still be prevented?


D.
Go down list of remedies

XXIV.seq level1 \h \r0 
Ds seek cheapest possibilities from above list

CHAPTER 1:  INTRODUCTION
THE ROLE OF REMEDIES

Remedies give meaning to obligations imposed by the substantive law.  Remedies are deemed substantive, not procedural, by S.Ct.

CLASSIFYING REMEDIES
Compensatory Remedies

Designed to compensate P for harm suffered.  Most important form is compensatory damages, a sum of money designed to make P as well off as he would have been if he never had been wronged. 

Preventive Remedies

Coercive Remedies

Designed to prevent harm before it happens.  Usually an order to do or refrain from doing something.  Specific performance decree is a specialized form of injunction ordering Ds to perform their K.  A D violating a direct order from a court is guilty of contempt.  The direct order and the potential for punishing disobedience distinguish coercive remedies from declaratory remedies.
Declaratory Remedies

Authoritatively resolve disputes about the parties' rights but they do not end in direct order to D.  Declaratory remedies prevent harm to litigants by resolving uncertainty about their rights before either side has been harmed by erroneously relying on its own view of the matter.  Misleading to describe declaratory remedies as noncoercive b/c if declaration is disobeyed ct will enforce declaration with injunction.

Restitutionary Remedies

Designed to restore P all that D gained at P's expense.  In some cases, restitution and compensation are identical.  Usually measure P's recovery by D's gain. 

Punitive Remedies

Designed to punish wrongdoers.   Many statutes authorize minimum recoveries in excess of actual damages, recovery of double or triple P's actual damages.  Punitive remedies often do not remedy anything in the usual sense of repairing, correcting, or fixing.  But punitive damages or statutory minimum recoveries are sometimes necessary to make it feasible for Ps to enforce important rights.

Ancillary Remedies

Designed in aid of other remedies.  Most designed to enforce primary remedies.  Incl. court costs, attorneys’ fees, and receiverships.

LEGAL AND EQUITABLE REMEDIES

· Legal: compensatory damages, punitives, mandamus, habeas corpus, prohibitions [jury trial an option].
· Equitable: Injunctions and specific performance decrees are the most important equitable remedies.  
· Declaratory judgments, created by statutes post-merger, are not classified either way, though the older more specialized declaratory remedies are generally equitable.  
· Restitution was developed independent of both sets of courts with result that some restitutionary remedies are legal, some equitable, and some both.  

CHAPTER 2:  PAYING FOR HARM:  COMPENSATORY DAMAGES

THE BASIC PRINCIPLE OF COMPENSATORY DAMAGES:  RESTORING PLAINTIFFS TO THEIR RIGHTFUL POSITION

United States v. Hatahley:  

Gov't seized Navajo animals & sold for glue. Horses special b/c of special training & sentimental value. Damages also for trouble of getting water on foot & missed tribal meetings. TC awarded $395 per horse, 1/2 value of herd diminution, and $3500 each for mental anguish. Ct.App. held award was arbitrary & thinks Dist. Judge was mad about past injustices. TC should award market value of horses, value of loss of use (up until a prudent person would replace), and mental anguish damages on per person basis. Case remanded for new trial on damages.
Rightful Position
Compensatory damages should restore the plaintiff to the position that he would have been in but for the particular wrong just suffered (the "rightful position").

· Focus on this particular wrong -- don't award damages for other wrongs, such as previous injustices against the Navajos (due process).

· Compensatory damages substitute $$ for what Plaintiff lost.  Work best for fungible goods that are easily replaced.

Rationales for Rightful Position

Corrective Justice:  

Correct the wrong by undoing its effects.  Neither allow D to escape with benefit nor allow P to escape with windfall.  Focuses on P.  Seeks to minimize violations.

Hatahley: $300 is right; it undoes the wrong, restores just equilibrium, makes up for wrongful loss, takes away any wrongful gain.

Economic incentives: 

Focuses on giving D the right incentives to obtain an efficient number of violations.  Thus, it's ok to harm others as long as you take into account the harm inflicted.  Damages should equal harm inflicted as closely as possible to ensure incentives are accurate so that society experiences a net gain. 

Hatahley: correct amount would set incentives so that D rounded up the horses and identified the owners rather than slaughtering them.

Problem: Do we want gov't to steal an efficient number of horses?

Precision: 

The more precision a court requires for proving RIGHTFUL POSITION, the greater likelihood that plaintiff will not be able to prove damages and will thus go under-compensated.  

One satisfaction rule:

P may be entitled to judgment on multiple legal theories & against multiple Ds, but he is entitled to only one recovery no  matter how many D he sues.    
Pro tanto: dollar for dollar reduction for settlement.  Proportionate Fault: reduce by settlers % fault.  Requires special jury question.

VALUE AS THE MEASURE OF THE RIGHTFUL POSITION

Market value of the property, where ascertainable, is to be used as the measure of plaintiff's Rightful Position.  

· Not replacement  cost, not repair costs in excess of value.

· An objective standard assuming voluntary transaction in a liquid market

U.S. v. 50 Acres  

5th Amend "takings" case.  Q: Whether a public condemnee is entitled to compensation measured by the cost of replacement if it has a duty to replace.  Mkt. value was $225,000, replacement cost was $723,624.  Held: Replacement cost is not req'd if mkt. value is ascertainable. 

Fair Market Value
· Fundamental principle:  P is entitled to be made whole, but D is entitled to have P made whole in the least expensive way.  Options are FMV, cost of repair, or replacement cost, whichever is less. See The Helen B. Moran (value of sunk barge measured by market value, replacement value, or capitalized earnings, whichever is less).

· Measure market value a time of loss.

· Assumption: functioning markets.  If market works well, FMV ~ replacement cost

· Assumption is that replacement has nothing to do with rightful position.  If you get the value of what you had, you are made whole.

· Strong preference for objective value; ignore subjective value to plaintiff. 

Net Present Value
· Supreme Court ruled in Chesapeake & Ohio Rail v. Kelly that damage award for future damages must be reduced to net present value.

· However, damage awards for current damages should not be reduced to net present value.  Therefore, in Trinity, it would be incorrect to reduce the church’s damages to net present value because the damage claim is for current damages – the church can invest the money and repair the church later – assuming that its investment will keep up with inflation.   There’s no rule that requires you to go out into the market immediately to make yourself whole. 

Exception 1: Unique value to owner 

Exception 1: Where P has a unique use of the property that is not valued in the market, P can get replacement cost, if P can show the unique value is real and not fabricated.

Values verifiable in the market are not excluded as sentimental.  It is not even clear that all nonmarket values are excluded.  Some authority says that the rule against recovery of sentimental value does not apply where the item had no value other than sentimental.  One court held that P could recover except for overly-sentimental value. Mieske v. Bartell Drug (upholding $7500 for loss of wedding films). Other courts, however, deny recovery in such cases.

King Fisher Marine v. The NP Sunbonnet

P bought used barge for $30,000 to use as a dry dock. D sunk the barge. Replacement cost was $232,996.75 ($30,000 for another barge plus modification costs). Court upheld award of replacement cost.

· seq level2 \h \r0 Important that P actually replaced the barge w/ $230,000 replacement, making the damages sufficiently certain and provable.

· Another way to look at King Fisher is that P gets to recover the value of the bargain lost. There was only one opportunity to get a dry dock for $30,000 & D screwed it up, so D should have to pay for the lost bargain.

Value to owner that’s not recoverable

· Owners usually value any used good more than the market,  but subjective value to owner is not relevant, just market value b/c too speculative, and too self-serving.

· Part of the anomaly comes from the difference between new & used goods.  If we award enough $$ to replace lost used item w/ new item, P is overcompensated.
· FMV declines through depreciation much faster than worth to you.  There are usually not exact duplicates available.  Also, there is risk of getting a lemon, because of the lack of information about used goods; this drives down prices (the lemon effect).
· Another view:  P has to pay now for a benefit that will not matter until much later.  In 50 Acres, the new landfill will last longer than the old one would have, but P has to pay now for the later landfill.
Value to owner less than FMV

Charter Oak v. Color Conv. Ind.

· Sometimes, value to owner is less than FMV. For instance, a MFG of goods gets FMV, not its cost to MFG.  

· In these cases, the owner does better than expected, rather than worse.

Exception 2: Compensatory damages are based on repair or replacement for special purpose property and for component parts

Exception 2: Replacement Cost allowed for Component Parts 

U.S. v. Ebinger:  

D claims recovery should be limited to the value of the destroyed water tower.  Held: upholds award of replacement cost (instead of market value) where the damaged unit is an essential part of a larger whole (water tower was essential to AC system of big building).  Court declines to give D credit for longer life expectancy of new tower b/c too speculative.  However ct. remands for findings to give D credit for reduced maintenance expenses of new tower.

Component Parts Rule: If lost property can be characterized as an essential part of something bigger that can't be abandoned, then P can get replacement cost instead of just FMV.

Saved Maintenance Costs:

 The measure of damages may determine what to do w/ saved maintenance costs.  D gets a credit for saved costs (plus, he should get a credit for extra life expectancy of new item) where he pays full cost of new tower. If D paid only the value of the old tower, the saved maintenance would be attributable to P's add'l investment, so there would be no offset.

Exception 3: Repair or replacement cost for Special Purpose Property
Exception 3: Rule for Special Purpose Property:  Where there is no ascertainable market value, such as for special use property, use reasonable cost of repair/replacement as the measure of damages. Test is one of reasonableness.

Trinity Church v. John Hancock:  

D built tower beside Trinity, causing masonry cracks that could not be repaired w/out tearing the church down & rebuilding it.  The church is a nat'l historic landmark.  "Takedown" theory of damages says that when bldg reaches a certain angle of distortion, it must be reconstructed (the "takedown" level of damage).  P wanted a % of reconstruction cost represented by the % difference in angle of distortion before & after construction of the tower.  The church qualifies as "special purpose propty," for which a market value cannot be determined.  This allows more flexibility in figuring damages.  Where replacement costs are used, a test of reasonableness is imposed ("reasonably necessary in light of the damage inflicted").  Held: the "takedown" method meets this test of reasonableness.

Dissent (O'Connor):  There is no actual loss.  There is no evidence of dimunition in market value, loss of use/enjoyment, or shortened useful life.

Exception 4: Property that fluctuates in value
Exception 4: Fluctuating Values: General rule is that you value property at the time of loss. But for crops, value at the time of harvest.

Decatur County v. Young: 

D's negligent spraying retarded growth of P's crop.  P always kept his harvest until the following year to sell.  Trial court awarded damages based on market price at P's usual selling time, which was much higher than market price at harvest time.  This was error.  Held:  damages for partial destruction of growing crop is difference between crop's value immediately before & after the injury. Compute the difference between the value at harvest of the probable crop if there had been no injury and the value of the actual crop at harvest.  

Reason: we don’t award damages for speculation – even though P speculated every year and had a good record.

· Standard FMV approach is sufficient to deal with gradual changes like depreciation and inflation.  Also works for sudden price swings that normally change only gradually – these are too speculative to take into account.

· Some things are known to fluctuate rapidly in value.  FMV seems too arbitrary here, so courts seek other approaches:

Valuation for crops

· The rule is to value at harvest time.

· A std. time for valuation works fine when values are stable, but may produce arbitrary results when values are subject to rapid change.  Decatur seems to assume P can invest in value of beans at harvest time to make up for losses.

· NOTE: you can’t recover for profits you thought you’d make from speculation.

Securities

· Fluctuating values problem comes up in securities cases.  Three main approaches:

· A few states value the loss at the time of the wrong, but these decisions are old.

· A larger # of states resolve doubts against D by awarding the highest value between the time of the wrong & the time of trial, filing suit, or some similar date.

· Fed. cts., N.Y., & some other states give P the highest value between time of discovering the loss & a reasonable time thereafter to replace the securities.

Choosing Between Competing Measures of Damages:  

Choosing between competing measures of damages involves figuring out whether one measure omits an element of loss or another measure counts some element twice – don’t just blindly apply a rule.

· For example: Whenever damages depend on the value of work in progress, damages based on costs already expended plus a profit should equal damages based on value of finished good less cost of completion.  If not, either the value of the thing is not equal to the cost of producing it, or you've made a mistake. 

DEFINING THE RIGHTFUL POSITION:  RELIANCE OR EXPECTANCY?

Compensatory damages can be measured in three ways: a) expectation b) reliance c) restitution.  Which measure is appropriate depends on the situation, but the general rule is to award expectation damages.

P can elect between expectancy, reliance, and restitution. But reliance recoveries are almost always cases where neither side could prove expectancy. Reason:  If K was profitable & P could prove expectancy, P would get costs (reliance) plus expected profit. If K was a loser & D could prove P's expected loss, P would get costs less expected loss. P w/ losing K can also opt for restitution of benefit conferred on D. 
Neri v. Retail Marine Corp.

Lost volume merchants can get an two measures of profit from D if they stock good in inventory

UCC case.  Neri repudiated K to buy boat from RMC. RMC refused to return $4250 deposit.  Lost profit was $2579, & RMC incurred $674 to sell to someone else.  UCC 2-708(1) awards difference between mkt price and unpaid K price plus incidentals, less expenses saved. UCC 2-708(2) applies where difference between K & mkt price is inadequate to put seller in rightful position, such as for lost-volume sellers.  2-708(2) allows recovery of lost profit, incidental dams, & resale costs, less due credit for proceeds of resale.  No allowance here b/c seller is a lost-volume dealer. Seller gets to keep $2579 plus $674; must refund the rest.

Three damage approaches

· what P would have had if K had never been made (reliance; $674 in Neri)

· what P would have had if K had been completed (expectancy) $2,579 in lost profits is expectancy.

· restore D to position D occupied before K (restitution) $4,250 deposit is Neri's restitutionary interest.

Fuller & Perdue

· 1st clearly ID'ed expectancy, reliance, & restitution interests, but thought that in a market economy reliance and expectancy would often converge:

· Where P's reliance takes the form of acts essential to the enforcement of the K by him and D repudiates.

· Where reliance covers the loss of opportunity to enter similar Ks.

· Where breach of K results not only in lost profit but also some direct harm to P.

Expectation damages are preferred  

· The economy treats future values as present values.  You can borrow against K rights payable in the future.

· Recipients of promises rely in many hard to define ways on the promises.

· Moral duty requires it.

· Substantive K law is focused on K performance

· Efficient breach: D should only breach when doing so is efficient – in order to be efficient, D must put P in his rightful position, and still make an extra profit to justify the breach. Reliance damages encourage inefficient breaches, while expectancy encourages efficient breaches.

· NOTE: Businesses often opt for reliance damages even though they’re less where valued customers are involved to avoid alienating the customer.

Expectation damages defined 

· Gross expectancy: profit + incidental & consequential damages – expenses saved

· Net expectancy: profit

· Must be provable (not too speculative)

· Reliance on expectancy must be reasonable – if P knows it’s too good to be true, he can’t hold D to bargain.

Exceptions to compensating expectancies: impossible, mistaken, excessive, short lived, or speculative expectancies

General K Rule: P is entitled to the benefit of the bargain, though it may result in excessive expectancies. The larger the $ and the benefit, the more suspicious courts are and more pressure there is to get around it.

Impossible Expectancies

Chatlos Systems v. NCR

Chatlos sued for breach of warranty b/c NCR's computer could not perform as promised by salesman.  2-714(2) sets br/warr. dams. at diff. between  value of goods as received & value as warranted.  K price: $46,000. Value as warranted: $207,000. Value as received: $6,000. Expectancy was impossible--no one could deliver as promised for the $46,000 K price.  Dist. Ct. gave $201,000 to P, applying benefit of the bargain theory (2-714(2)).  NCR appealed, claiming a $46,000 (K price) ceiling on damages. CtApp upholds award of $201,000. Dissent argues that the computer P paid for and the computer P expected were two different computers, and would award 46K-6K=40K.

Reasons for awarding excessive expectancies

· Prevents D from promising far more than they can actually deliver

· Shouldn’t have to litigate whether you deserve expectation interest

Arguments against awarding Chatlos $207K:

· P's expectancy was unreasonable. Or was it? How much did P know about computers?

· P's expectancy (bargain) could never have existed in the real world. It's a windfall to Chatlos generated by a mistake,w/ no economic or social rationale for enforcing. (Gergen).

· The bigger the $ gets, the more likely a court is to get around awarding expectancy. (eg, cancer cure for $2.00).

Mistaken, Excessive, and Short-lived Promises

Pennzoil v. Texaco

Tests the limits of expectancy damages.  Troublesome Q in huge award is whether expectancy should be allowed at all.  

Laycock:  If the rt. to expectancy were subject to whether P really deserved it, parties would never know when they entered into a full K w/ full remedies.  

Gergen:  Getty-Pennzoil K was a result of Getty's mistake of selling too cheap.  Best remedy for mistake is reliance.  Also, risk of liability for a huge mistaken expectancy deters Ks.

General Rule for Torts: Damages for torts are reliance not expectancy.

Smith v. Bolles

P was fraudulently induced into buying a security in a worthless mine that was promised to produce gold.  Damages are limited to reliance, b/c suit was for fraud (a tort), not breach of K.

Notes on the Distinction Between Tort & Contract:

· Many states respond to this by allowing recovery of expectancy in both fraud & warranty. UCC 2-721 allows UCC remedies for fraud. 2nd Rstmt of Torts allows as fraud damages reliance plus benefit of the bargain of a business transaction (if proved w/ reasonable certainty).

· Fed. Cts. generally adhere to Smith rule in securities fraud cases, but have allowed expectancy in a few cases.  The distinction is said to lie in the ability to determine expectancy with certainty (Osofsky).

· In tort, lost wages & lost profits are often recoverable. This is different from K expectancy, b/c K expectancy is itself a product of D's promise. In tort cases, P's expectancy is typically not derived from D.

· Can distinguish tort & K in that they identify different parts of the transaction as wrongful.  K law IDs the breach as the wrong.  Tort/fraud law IDs the misrepresentationa as the wrong (where would P be but for the misrepresentation?).  This deduction is okay as a matter of logic, but may not make sense as a matter of policy.

CONSEQUENTIAL DAMAGES

General rule: Consequentials are allowed if they were foreseeable to D at time of K.

Buck v. Morrow

Dispute over pasture land for grazing.  Dispute over Damages:  Plaintiff Buck claimed all losses stemming from the dispossession, which amounted to the consequenses of failing to find other suitable enclosed pasture for 5 months.

* Cost of hiring another employee @ $1.50/day.

* 15 lost cattle @ $15/head.

* Expectancy: Cost differential between new pasture rental and contract rental for the remaining years of the contract.

Appellate Court dispenses with GR that only general damages are allowed because consequential damages are proveable, were foreseeable, and because general damages alone would not put P in rightful position.

Terms:

· General damages: primary damages caused by the initial impact of the harm; measured by market value of asset.

· Consequential or “special” damages: Secondary damages produced as a result of the primary damage.  Often measured by income lost.  

· Incidental damages: a subset of consequential damages used by the UCC to refer to damages that so naturally and unavoidably result from general damages that there’s no foresight requirement for recovering them.

Limits on consequentials
Courts were traditionally hostile to consequential damages because they were deemed speculative, uncertain, remote, and avoidable by a diligent P. So, the following rules limit them:  
· Duty to mitigate damages – P can’t recover for damage that could reasonably have been avoided

· Offsetting benefits rule – expenses saved are deducted from damage award

· Proximate cause – P cannot recover for consequences that weren’t foreseeable by D at time of K

· NOTE: D liable for unusual consequences if he had actual notice that his breach would cause them

· Economic harm rule – P who suffered no physical impact to their person or property generally cannot recover for merely economic losses (in tort, not K)

Exception 1: failure to pay money

Rule: Where br/k consists only of failure to pay money, remedy is limited to the principal owed plus interest

MEINRATH v. SINGER CO.

Singer Co. had a K with P wherein he earned bonus compensation.  Singer failed to honor P's claims promptly, causing P to default on substantial unrelated investments.  Singer knew of P's precarious financial position, but nothing in the K addressed any consequenses of late payment.  Held:  At most, Singer is responsible for late payments plus any interest owing.  Consequentials will not be awarded, even where P repeatedly stressed the need for prompt payments and where Singer could foresee the effect of its lateness upon P's financial enterprises.

New York law is in accord with the chief S.Ct. case, Loudon v. Taxing District(1881), and with all of the commentators, including Williston, who noted the policy as ensuring "measure of damages of easy and certain application", even though this was certain to leave some P's out in the cold.

· Court says consequential losses are "remote" and "speculative," but those are just labels for concluding not to award the damages. They don't seem remote and speculative.

· Sure, there may be a problem of causation, but why should there be an absolute rule? There will be cases where causation is clear. For such an instance, Williston offers the situation of a small solvent seller who borrows heavily for a large order.  If the buyer breaches, seller is wiped out, whereas if he had never seen the buyer, or buyer had performed, seller would have remained financially comfortable.  Doesn't this discourage risk-taking and commerce?

· Meinrath is good law everywhere, but the harshness of Loudon had been tempered more recently:

· Some courts have awarded sellers actual interest paid (not just the legal rate) as incidentals under U.C.C. 2-710.

· Common Law version:  In Ma v. Community Bank(1982), the court awarded the highest interest reasonably likely to have been earned on a similar investment, but disallowed damage to career/reputation as too speculative.

· K to Loan Money: Most courts will award consequentials if reasonably foreseeable.  St. Paul at Chase Corp. v. Mfr's Life (Br/K to refinance: Where P couldn't borrow elsewhere and defaulted, the court awarded the cost of the original loan obligation, the judgement interest accrued, and several hundred thousand dollars spent in reliance of the loan commitment.)

· Insurer's Bad-Faith Failure to Settle:  If an insurer delays where he knows the claim is good, P can get consequentials, and emotional distress and punitive damages. (First Sec. Bank v. Godard(1979)(P bought credit disability insurance; after he was disabled, company refused to pay timely, so loan defaulted).  These cases typically involve individuals or small businesses at the mercy of insurance companies. Thus, it's easy to see why courts want to award more than principal plus interest. But the same concerns about consequential damages do apply; and other people besides insureds will also be in bad shape w/o the promised money.  Godard suggests the historical distinction b/t "insurer's failure to pay," which is a tort, and the general rule against awarding consequentials, which is limited to K cases.

· Another argument for the general rule against consequential damages for failure to pay money: it is P friendly and reduces the risk of litigating a disputed claim.

Consequentials and the UCC:

U.C.C. 1-106(1):

a)  P should be put in position as though D had fully performed, but no consequential, special or penal damages are to be awarded unless specifically allowed under the U.C.C. or another rule of law.  Paraphrasing Comment 1: "Compensatory damages are limited to compensation, not consequential or special damages."

b)  This harsh rule is tempered by an allowance for consequentials under 2-715 (buyers) and 4-402 (bank customers).

Seller's Breaches:  2-712(2):  Buyer gets difference of cost of cover and K price plus incidental and consequential damages.  2-713(1):  Buyer gets difference of Market price and K price plus incidental and consequential damages.
Buyer's Breaches:  2-706:  Seller recovers difference of K price and Market, OR 2-708:  Seller recovers difference between K price and resale plus incidentals.***None of these code sections mentions consequential damages, and in the view of many, they cannot be awarded.  However, incidental damages are defined more broadly (see 2-710):  "Commercially reasonable expenses resulting from the breach."

Hard Cases make bad law – the limit of consequentials

Texaco v. Pennzoil Co.

Tortious interference with Pennzoil's Getty K, causing it to lose access to 3/7 of Getty's 1.008 billion barrels of reserves.  To prepare damages, Pennzoil experts used three analyses:  1) Replacement cost, 2) discounted cash flow, and 3) cost acquisition.  The jury ended up using replacement cost (i.e. the difference b/t what Pennzoil was going to have to pay on the world market to acquire these reserves, and what it would have gotten them for if the Getty K had gone through.)  Total award amounted to $7.53 billion.  Rule in K is that consequentials are recoverable only when D knew or should have known about them. It was obvious Penn was after the oil.  Therefore, the damages were foreseeable and P got them (actually settled for 3B).

LIMITS ON THE BASIC PRINCIPLE of rightful position

THE PARTIES' POWER TO SPECIFY THE REMEDY

Parties can contractually limit remedies, but new remedy must be at least minimally adequate (they’re valid unless unconscionable) 

Kearney & Trecker v. Master Engraving

Master purchases a machine tool; the sale includes a K limitation on remedy and damages: seller is only liable for repair or replacement of the tool (“Repair and replace clause” is the most common K limitation on remedies).  The machine malfunctions frequently throughout the first year of its life, and is never satisfactorily repaired.  P claim that they bought the tool specificially because it was supposed to be reliable.  D claim that P misused the tool and caused it to break. 

Held: both parties were sophisticated businesses, there was no bad faith by D, therefore, risk allocation established by K remains – uphold damage limitation clause.

Rules on limitation of remedy clauses
· Freedom to K allows parties to K limit remedies

· Two approaches: use conspicuous warning to limit substantive obligation (limit warranty to repair or replacement); or limit liability by disclaiming consequentials (note: no conspicuity rqmt. Here)

· If K remedy fails of its essential purpose (if it unconscionably strips even minimum adequate remedies from P), UCC rack rules apply instead

· How: K clause that unconscionably modifies or limits remedies

· Why: essence of sales K is that at least minimum adequate remedies must be available
· Most courts hold that repair and replace fails of its essential purpose when repairs are ineffective or untimely

· It’s prima facie unconscionable to disclaim consequentials where personal injury is involved

· Courts often focus on whether D acted in good or bad faith
· Strategy

· Even if there are no consequentials, P may be able to recover by proving damages based on difference between product value as warranted and value as delivered.

Overliquidated damages clauses

Parties may also limit remedies by crafting liquidated damages clauses; overliquidated damages are void as a penalty

Ashcraft & Gerel v. Coady

Law partner and law firm disagree, both sides breach, liquidated damages clause invoked.  Court holds that liquidated damages clause in Coady’s K is valid because it’s in increments, and the amounts are not unreasonable.  New trial ordered.

· Liquidated damages clauses upheld where

· Amount is reasonable in light of anticipated or actual loss from breach

· Proof of loss is difficult to obtain with specificity

· LD works in increments to realistically anticipate actual loss – one fixed sum will always be struck down, whereas a graduated scale with an increasing amount each day would not.

· BERLINGER v. SUBURBAN APT. MNGT.(1982).  Tenant impermissibly stored m/cycle in apt.  Management levied $50/day.  Ct.: no relation of breach to $ amount, hence unenforceable penalty.

· LD clauses are invalid where overliquidated

· Overliquidated (LD are unreasonably large) – unenforceable on public policy grounds as a penalty

· Where it’s proveable that breach caused NO damages, you can’t collect anything because actuals are so easy to prove.

· LD clauses are invalid where inapplicable

· Damage incurred is not the type of damage contemplated by the LD clause (i.e. failure to deliver goods (not governed by LD) vs. failure of goods to work correctly once installed (governed by LD).

· Bottom line:  where courts see bad faith by D, LD clauses are honored.  Where courts see good faith by D, the LD clauses are struck down for one reason or another.

· Reality:  although LD clauses are supposed to limit litigation, courts often require P to prove actuals anyway to police the LD clause, which is exactly what LD clause is supposed to prevent.

Underliquidated damages clauses

Underliquidated remedies: Even a remedy expressly agreed to be exclusive under 2-719 1(b) is not exclusive if it's unconscionable, 2-719(3), if it fails of its essential purpose, 2-719(2), or if it's a L.D. clause tht is not a reasonable estimate of damages, 2-718
NORTHERN ILLINOIS GAS CO. v. ENERGY COOPERATIVE

Northern promised to buy 56 mill bbls. of naphtha from ECI over 10 years; price went down & Northern bought elsewhere.  ECI sued for difference b/t mkt of naphtha and K price.  

Northern claimed that a L.D. clause in the K constituted the sole measure of recovery, and limited ECI to $13.5 mill, rather than $305.5 mill (25X as much). ECI claimed that since it hadn't actually demanded the L.D.'s, P still had the option of taking actuals instead.  Ct. says P doesn't have to demand that L.D.'s be paid, but failure to demand does not create the right to seek a greater measure of damages elsewhere. Using U.C.C. 2-719(1)(b), P says L.D.'s need not be the exclusive measure of damages unless both parties expressly agreed that it would be. Northern says L.D. clause doesn't limit remedy, it just agrees to a measure of damages. Since 2-719 only applies where remedy has been limited contractually, 2-719 doesn't apply here.  

Ct. says 2-718 limits remedy, not 2-719; ct applies RAY FARMERS UNION v. WEYRAUCH(1975)and holds L.D. clause is exclusive remedy for P.  

Note:  this case is wrongly decided.  P should have gotten full expectancy.

· Approach to dealing with underliquidated damages clauses:

· 2-718  Liquidated damages

· Void as penalty under §2-718(1)

· Void as unreasonable under negative implication of first sentence or §2-718(1)?

· Void as unconscionable under implication of Official Comment?  

· Remember that, in the absence of such terms, seller is entitled to keep 20% or $500, whichever is smaller. 

· Use §2-719

· Never void, but simply a limited remedy under §2-719, so that the issue is whether the limited remedy is exclusive.  

· Remedy is optional unless remedy is expressly agreed to be exclusive.

· Circumstances cause an exclusive or limited remedy to fail its essential purpose.

· Consequentials may be limited unless that limitation or exclusion is unconscionable.  

AVOIDABLE CONSEQUENCES, OFFSETTING BENEFITS AND COLLATERAL SOURCES

Avoidable Consequence Rule

The test of proper cover under UCC 2-712 is whether at the time and place of breach buyer acted with a) good faith and b) in a reasonable manner.  It’s immaterial if in hindsight it later proves that P did not pick the cheapest or most effective cover.

Summary: D is not liable for the avoidable consequences of his wrongdoing, but D can’t scrutinize P’s actions at trial as long as they were reasonable even if they turn out not to have been the cheapest for D

S.J. GROVES & SONS CO. v. WARNER CO.

 Groves was a subcontractor on a bridge project, Warner was one of its suppliers, who constantly failed to provide necessary concrete on time.  Its deliveries lagged so badly that contractor actually halted the project until Warner could provide sufficient materials.  Groves considered several options (setting up its own plant, buying more expensively from another supplier, etc.).  When Trap Rock met Warner's price, the ct. found that Groves "had an obligation" to use the alternate supplier, especially since it found that Warner's evasions constituted bad faith (for instance, it had a policy of delivering only 75 % of what was ordered.) Using U.C.C.2-612(1) & (3),(which state that under a K to deliver in installments, when delivery of at least one installment is in breach, the entire K has been breached), the D. Ct. established a date of the breach, and held that Groves was duty-bound to have replaced Warner with Trap Rock at that time. (Ct. allowed no other alternative to this strict schedule of "covering", thus cutting off the amount of money Groves could recover.) App. Ct. vacated in part:  It read the duty of cover under 2-712(1) & Comment 2 as "subject to circumstances", and thus "not an absolute, unyielding one."  After looking at Groves' 6 best options, it concluded that Groves' decision to retain Trap Rock as a supplementary, rather than new prime supplier, was within the leeway allowed by the U.C.C. Primarily, the App Ct. recognized the uncertainties of using a new supplier who might work out as badly as the previous one had.  Since either P or D were in a position to mitigate, D could not cry "Foul" where P did not mitigate to his satisfaction.

Employment Cases

· P must make reasonable efforts to find a job substantially equivalent in the same area of work. FORD MOTOR CO. v. EEOC(1982)
· Apply an objective/subjective test: court can consider what a reasonable person would do, plus what was reasonable for the individual in question.

· E.G. SMALL v. COMBUSTION ENGINEERING(1984) involved a manic-depressive P who refused low-risk surgery carrying a 92 percent chance of success.  Ct. found the choice reasonable for this P, although admitting that the decision was objectively unreasonable.

Exceptions to the rule

· Physically unable to mitigate due to mental or emotional disorder (supra)

· Financial inability to mitigate
VALENCIA v. SHELL OIL(1944), where P was too broke to pay the $22 for the necessary repairs, thus leading to a 17-month lien, at $250/mo.  Ct. affirmed judgement for P ($4,416). 

· Not required to surrender your claim in exchange for D offer to mitigate
OFFSETTING BENEFITS RULE

Offsetting Benefits Rule: Any benefit P gets as a result of the injury is offset against damages.

· Remarriage not taken into account

· In wrongful life, no costs of raising child allowed b/c child is an offsetting benefit.

· Only some benefits conferred are used to offset.  Consider RESTATEMENT OF TORTS SECOND, Section 920: damages resulting from an invasion of one interest are not diminished by showing that another interest has benefited.
· Laycock finds these limitations arbitrary and a little silly at the fringes.  In wrongful birth, don't the emotional benefits accrue to a different "interest" than the financial harm? (yes)  Why should we be required to match up the interest harmed w/ the interest benefitted?  RESTATEMENT OF CONTRACTS, SECOND doesn't require this sort of matching

· Since remarriage mitigates all subsequent damages in wrongful death suits, why not require P's to remarry or make such a good-faith effort?

· Most states conceal a remarriage from the jury, or instruct them to ignore it.

· but England and a few U.S. states instruct juries to consider remarriage or its possibility.  Still, these jurisdictions don't consider marriages to be fungible.  JENSEN v. HERITAGE MUTUAL INSURANCE(1964)argued there was no assurance that the new union would be as satifying as the original. (the ct. did not hear evidence on this issue.)  However, in CARTER v. CHICAGO & ILL. MIDLAND RY., remarriage was admissible on the issue of loss of consortium (but not on financial support - is that a sensible distinction?)

COLLATERAL SOURCE RULE

Collateral Source Rule: An exception to offsetting benefits rule.  D does not get to offset P's benefits received from collateral sources. Collateral cources are usually insurance benefits and other types of free medical care rendered to the victim. Subrogation claims, which are common, eliminate the problem w/ collateral sources double recovery.

· Arguments PRO/CON

· Ps argue that D shouldn't benefit from P's thriftiness – don’t disincent getting insurance.

· Plus, CS Rule offsets attorneys’ fees and therefore P really only gets one recovery.

· Ds argue that P is getting double recovery.

HELFEND v. SOUTHERN CALIFORNIA RAPID TRANSIT DISTRICT:

 Auto-bus collision case for $16,400 in general and special damages.  Trial ct. correctly followed the collateral source rule in excluding evid. that part of P's medical bills had been paid by an ins. plan which required reimbursement from tort recoveries.

· Traditionally, tort recovery allows collateral source rule; this remains the generally-accepted rule in the United States, although "most commentators have called for its early demise."

· Laycock says this rule is just an exception to the offsetting benefits rule.  Sometimes this cannot be justified as simply a difference b/t tort and K: THOMAS v. E.J. KORVETTE(1971)forces a wages offset, even though the circumstances were egregious.  But aren't wages even more clearly earned than insurance premiums?

· Perhaps the difference is that collateral source benefits are intended to be compensatory. It may be more precise to say that in collateral source cases, the payments are gratuitous or in fulfillment of a promise made in exchange for consideration already paid, whereas in other cases, payment is made for fresh consideration (i.e. offset new job, but not life insurance policy which was paid for before death).
· Still, burden-sharing questions persist: does a fault-based tort system still make sense where we are able to spread costs globally?

· Whole-Life Insurance:  These are given special treatment b/c they are investments as well as insurance.  Whole-life is special in that a pay-off is certain.  Only the timing and type of payment are variable, since the insured will cash-in himself or the policy and the insurer will pay somebody. So it's not really double recovery.

PROXIMATE CAUSE

Proximate cause
· Ordinary consequences that are the direct/proximate result of injury are recoverable in tort or contract; consequences of freak accidents are recoverable in neither.  

Details: 

· Tort: if D has subjective notice of peculiar consequences that make them foreseeable, you can recover.  Plus, D takes P as he finds him, so P may recover for eggshell skull.

· Contract: you must give D notice at time of contract of eggshell skull, etc.  Else not liable for consequential damages that are not foreseeable.

PRUITT v. ALLIED CHEMICAL CORP

D chemical co. polluted James River w/ "Kepone."  Cause of Action is Loss of Prospective Economic Benefits.  Question is: when do Ps' harms become so attenuated that they cannot recover? Court stretches to create some liability here, making an arbitrary decision that liability ends at the water’s edge – commercial and sport fishermen can recover, but no one else.  While no individual property rights are at issue, ct notes that the Bay's destruction "should not be a costless activity." UNION OIL v. OPPEN(1974) allowed compensation for those who worked on the water.  Ct is reluctant to draw artificial distinctions b/t direct and indirect harms, thus seeing no distinction b/t commercial or sport fishers, nor b/t those working on the water, or merely at water's edge. Many cts. have been unable to articulate sensible rationales, but they still feel that liability must end somewhere.  Here the damages are foreseeable, but indirect and possibly remote.  So what?

B < PL Judge Learned Hand's statement on negligence:  Principal purpose of tort law is to maximize social utility.  At some point, consequences are too remote for D to foresee and take precautions about, and so we shouldn’t hold D liable.

Laycock:

· There is injury and it is foreseeable. Court just draws an arbitrary line. Cuts off recovery at the water's edge. Commercial Fisherman and Sport fishermen and those selling to sport fishermen can recover; no one else.

· Economic efficiency: Arguably inneficient b/c D isn't req'd to pay full impact of its negligence.

· Cheapest cost avoiders: Ps further away are better able to bear costs, but not the seafood processors on the bay, who can't get other supply. Sure, victims can get 1st party insurance, but D can insure as well. But perhaps it may be more efficient for everyone to have 1st party insurance.

· Double Recovery: If D just pays lost profits to everybody up & down the chain, there is no double recovery.

· Economic harm rule is a bright-line rule. But cases like Pruitt put pressure on the rule, so courts carve out exception to the rule and let 1st tier victims recover.

Tort Economic Harm Rule

Serves a contract purpose: no bypassing contract terms – if D is negligent, tort claims are limited to physical impact of his person or property other than damages recoverable under the K terms.

Rule:

· No recovery for purely economic harm; or, no recovery without physical impact (physical injury rule).  Cuts off even foreseeable losses.

Exception:

· Doesn’t apply to legal malpractice, antitrust, or interference with contract claims – all intentional torts

Corollary:

· No recovery by third parties – customers, suppliers, employers, of P who suffered impact.  

Rationale for limiting liability: 

· Unforeseeable harms have no effect on incentives, so D don’t / can’t account for them.

· The more remote the loss, the less certain the chain of causation, and more likely P could have avoided the consequences.

NOTES ON THE ECONOMIC HARM RULE

· In LOUISIANA ex rel. GUSTE v. M/V TESTBANK(1985) the indirect harms ranged even further - a chemical spill in the Mississippi River led to commerce losses as far away as Pittsburgh, PA and Minneapolis, MN. 

· The majority continued to favor the economic harm rule:

· Provides a desirable bright-line test for limiting liability.

· Unlimited liab. is unlikely to completely deter negligence, b/c at some point, additional liability would "lose meaning" and thus have no additional deterrent effect.

· At the margins, ct. said it is easier and more efficient for all commerce actors to insure themselves against marginally possible harms, than for D to get coverage for all conceivable harms.

· Basically, the ct. only allowed the claims of commercial fishers.

· Law & Econ: Coase Theorem:  Posner thinks everybody should get together and bargain for what they want - costs will seek their own levels.
· Theorem doesn't work if more than 2 uses exist for the commodity.

· Transaction costs (litigation, etc.) are not always taken into account.  Not all costs can pass directly on to consumers - the mkt is very complex and somewhat inertial.

· NJ case PEOPLE EXPRESS AIRLINES v. CONSOLIDATED RAIL CORP. unanimously rejected econ hrm rle, constraining liability by requiring a "particularly foreseeable harm" applied to an identifiable P or class of Ps. P, with offices near the rail yard where D spilled chems, could recover; passing motorists could not.  (But couldn't D foresee interruptions to daily commuters?)

· SEELY v. WHITE MOTOR CO.(1965):  Econ hrm rle also serves a completely difference function: to police the boundary b/t tort and K.  When P bought a defective truck, he sued in tort under prod. liab. for $ of truck and lost profits.  Ct. said he must sue in K for econ losses.  Policy:  prevents P from evading liab. limitations in U.C.C., contract law or the K itself. 

· But states have rejected SEELY where necessary to protect new-home buyers from defective construction.  In KENNEDY v. COLUMBIA LUMBER(1989), D supplier foreclosed on builder, then sold home to P.  When foundation cracked 8 yrs later, P sued.  Ct. found an implied warranty by the builder which extended through to D, thus holding D liable since builder was bankrupt.  Ct. focused on fairness to P:  why should his recovery be denied b/c the house had been foreclosed on before being put on the market? Q: Is the ct. more sympathetic b/c homeowner is a consumer, not a business?

· Economic harm rule is also a way of saying that A can contract w/ B w/o incurring a duty to others who have also contracted w/ B.

· In In re NEW ENGLAND FISH CO(1984), a fisher shipped his catch to a processor who passed them on to a fish broker.  When the processor was negligent, broker chased him and the fisher.  Ct. said,"No econ hrm," so P's only recourse was against fisher. (This screwed broker, since the neg. act caused fisher to go out of business, leaving him w/ no remedy.)

· Econ hrm rule serves to channel liability and force risk allocation in contracting.  This should be viewed as a channelling function: If both K's permit, liability can be passed up the chain to the party at fault.  Where one party bears risk, we may assume they have been compensated for their exposure, even tho' we know this doesn't work out in real life.

· Cts who want to hold a 3d pty sometimes do so under doctrines of "3d pty beneficiary" or subrogation, contribution or indemnity (restitutionary remedies).  3d-pty beneficiary status is a matter of substantive K law.  Only intended beneficiaries can sue for breach, not just anyone who would have benefitted incidentally from performance.

Policing the boundary between K and Tort / proximate cause

EVRA CORP. v. SWISS BANK CORP.

Evra sued Swiss for failure to transfer funds when requested to do so by wire. (Evra had chartered a ship at a very favorable rate, but was required to pay the charter fee in advance; failure to pay timely cancelled the K. When Swiss bank blew the payment, K died and Evra sued.) Evra alleged no general damages (loss of interest, etc.), only the consequential damage loss of the $2 Mill K from failure to timely pay $27,000.  AppCourt denied P, saying:

The lack of a K here is not fatal to the claim (but P loses on other grounds):

A.  
Swiss law refuse to honor a claim w/o a K in evidence.

B.  
If there had been a br/K, D would be liable.  Here, Swiss'negligence was even worse than a simple br/k.  Even still, HADLEY can be used for tort analysis, and D wins.

HADLEY v. BAXENDALE applied: 

A.  
No consequentials unless notice given.  Here, Swiss couldn't have known or inferred enough, and the electronic transaction wasn't unusual enough, that knowledge should be imputed to them.  Since Swiss couldn't foresee these losses, tort's PALSGRAF doctrine cuts off liability (i.e. nothing that Swiss knew about Evra's K would reasonably have led it to change the way it did business, by better manning telex machines, etc.)

B.  
Costs should be borne by that party able to avert consequences at the least cost, and who failed to do so. (i.e. Hadley should have had an extra shaft on hand, and Evra showed a lack of prudence throughout the transaction - Evra "failed to fasten its seat belt," so it can't recover those tort damages preventable by buckling up.)

C.  
Evra could also have purchased insurance against the loss (KERR S.S. CO v. RCA from first-year K), since it was best positioned to evaluate the consequences of non-delivery.  Any contra Illinois authority is distinguished by Ct on basis that here P was imprudent.

Laycock:

A.
Swiss Bank is argued as a tort case, but Posner is looking at K damages. Why? It's really a sense of consensual transactions, so even if P comes up w/ a tort claim, we still limit P to K damages (foreseeable consequences).

Cf. PRUITT and EVRA with a New York blackout case, FOOD PAGEANT v. CONSOLIDATED EDISON CO.(1981), where P had to show gross negligence.  P did, and recovered for all of its spoiled frozen foods.  In the next case [KOCH v. CON ED(1984)], ct. held ConEd was collatereally estopped on liability issues, and P's could collect for all phys. and prop. damages directly related to service failure, including rioting losses if they were foreseeable.  Is this fair?

Also, in KOCH, ct. ruled that public policy prevented recovery for expenditures made in performance of governmental functions.  Prox. cause (No Duty) precluded recovery on lost tax revenues and bets not placed in city OTB offices.

SOUTHWESTERN BELL TELEPHONE v. NORWOOD

 P's house burned down.  D operator did not set the fire, but was accused of negligently failing to promptly answer a call notifying the Fire Dept of the blaze; telephone co. was also sued for allowing its equipment to become obsolete and inadequate. T/C awarded $1,500. 

A.  
AppCt. said verdict should've been directed for D:

1.  
Case law in juris. specifically lets co. off the hook if didn't know of circumstances.

2.  
HADLEY v. BAXENDALE generally:  Ct. claims no risk-apportionment ever occurred - that D wouldn't have furnished phone service for such a low rate ($1.75/mo in 1948) if both parties expected D to liable for all damages.

B.  
McFaddin uses classic analysis in concurrence, saying: 

1.  
HADLEY doesn't apply since this is in tort, not K.

2.  
In tort, D liable only for direct damages, not remote or speculative ones.

3.  
Alleged damages are all speculative, and depend on an extended chain of causation, therefore P recovers nothing.

C.  
Robins dissents, concluding D should be liable:

1.  
Monopoly situation of phone co. creates a K of adhesion since bargaining power is not equal, therefore D should in return guarentee reasonable service and answer for damages flowing from breach.

2.  
Phone co. had notice since it knows that quick access to emergeny services is a major reason people become customers.

Laycock:

A.
Judges differ on whether it's a K or tort case. Many cases can fit either.

B.
Large sums of $ shouldn't turn on which pigeonhole you can fit it in. It may be OK for judges to cross lines between K and tort.

MORE NOTES ON PROXIMATE CAUSE

1.  
Why should prox. cause issues turn on whether action is in tort or K?  Perhaps that K's are based on agreement, and Ds cannot be assumed to accept a liability they did not know about., an element missing in tort, where P did not contemplate an injury.


A.  
In SOUTHWESTERN, the Ct. pointed out the disproportion b/t liability and K price, but not all cts. accept this:  U.C.C., for instance, simply says D seller is liable for consequentials if he had reason to know at time of contracting.(2-715(2)) 


B.  
In EVRA, Swiss got little or nothing out of transfer.  Given the choice, it would not accept $2 Mill liability for only a 2 franc fee.  If law forced it to accept liab., co. would get insurance, raise the fee, and get on w/ life.  Should cts just assume that co. would disclaim liab. if it could?

2.  
Laycock questions McFaddin's "chain of causation."  Is remoteness caused b/c there are several links in the chain, or b/c some of those links are uncertain, and the uncertainties cumulate so such extent that it is impossible to say what a preponderance of the evid shows?

THE CERTAINTY REQUIREMENT

P must prove the amount of damages as accurately as reasonably possible given the circumstances 

· Uncertainty as to damage: P must prove by a preponderance that D caused the harm

· Uncertainty as to amount: P can’t pick a number “by a preponderance” in cases of any complexity, there is great uncertainty about damages

· So, once uncertainty as to damage is dispelled, the wrongdoer bears the risk of uncertainty of amount which his own wrong has created.

· Special damages must be proven with greater specificity than general damages

Details

· Courts accept 

· Expert witness testimony – test against reality wherever possible

· Real world comparisons

· Lost profits by comparable businesses are acceptable

· Lost profits before and after are acceptable
· New businesses face a higher hurdle in proving lost profits because they have no record of profits

BIGELOW v. RKO RADIO PICTURES

P alleged Sherman & Clayton Act violations over a 5 year period, where P movie company used its chain of cinemas to get early distribution on all first-run features from its studios.  D's refused to rent early releases to P's theatres at any price.  P asked for $120,000, which jury returned, and an injunction, on which the ct. reserved judgement.  AppCt. reversed and granted JNOV, S.Ct. reinstated D.Ct. verdict.  (Std of review was only, "Was evid. of damages sufficient to support the verdict?"  Ct. isolated two classes of damages evidence introduced by P:

· 1.  
Compare P w/ D: P compared one of its theatre's earnings to one of the D's.  Despite better location, etc., D's early-release theatre booked $115,982 more over a 5-year period.

· A.  
AppCt. rejected this as speculative, since the comparison would not tend to prove P's damages absent any conspiracy.
· B.  
S.Ct. says the jury had enough evid. to conclude the measure of damages for the conspiracy.  

· 2.  
Compare P(before) w/ P(after): Using the 4 years prior to the 5-year period isolated for damages, P claimed that the use of double-features allowed D to use a conspiracy to ensure that P never got a film not already released.  P here claimed $125,000.

· A.  
AppCt. again claimed damages were too speculative, saying that a showing of the previous 4 year's earnings were insufficient to establish what earning would have been in next 5 years, and we can't know that all business conditions would've been equal, less the conspiracy.

· B.  
S.Ct. cites EASTMAN KODAK v. SOUTHERN PHOTO, and STORY PARCHMENT v. PATERSON CO. in upholding jury. Rule:  Where the tort(feasor) itself is responsible for the inability to measure damages to the ordinary std of exactness the ct requires, jury could conclude damage where it was not shown to be attributable to some other cause(usual rebutable presumption).  Even here, the jury may not only use "speculation or guesswork," but may employ "probable and inferential, as well as direct and positive proof."STORY  To hold otherwise would be an inducement to D's to create such huge wrongs that their effects would be obscured by the wrongdoing, and hence, would not be recoverable.  "Difficulty of ascertainment is no longer confused with right of recovery"-STORY.  Here, too, there is enough evid. to support the jury's award.  

· 3.  
FRANKFURTER, DISSENTING:  Thinks damages evid lacks the "substanial proof" necessary.  Also, doesn't want P to get a windfall, since conditions could have existed such that, even absent a conspiracy, D could have made the same profits legally. Laycock asks, "If they could've made them legally, why didn't they?" 

· Problem: there hasn’t been a competitive market in years, maybe never.  There’s no reliable way to determine what the P could have earned in one.

· Laycock:

· A.
Question is what kind of errors we'll tolerate. Preponderance of evid doesn't really work w/ damages.

· B.
Two most common ways of proving damages



1.
Compare P with D



2.
Compare P before with P after.

NOTES ON THE CERTAINTY REQUIREMENT

· 1.  
Isn't Frankfurter saying that, but for the wrong, D could've put P in the same position legally.  If that is so, shouldn't the burden be on D (at least an aff. def.)?  Laycock thinks D's profits couldn't have been realized legally.

· 2.
Wrongdoer must bear the risk of uncertainty when calculating damages.  The old "damages must be proved w/ certainty" seem to be dying (for instance, no certainty requirement in wrong/death, pain/suff, and constit or dignitary torts.  Laycock thinks the new rule is (or should be) that P must prove w/ as much certainty as is reasonable under the circumstances, and no more."

· 3.
Sometimes, the loss is just too speculative to allow recovery under any std.:  In SHANNON v. SHAFFER OIL AND REFINING CO.(1931), P couldn't prove how much of gas released by D was wasted (therefore recoverable as damages), and how much was pumping loss, used to run the pump, etc.  Ct. found no substantial basis to award anything (P used no experts.)

· 4.  
Cf. SHANNON w/ BRINK'S v. CITY OF NEW YORK(p. 726):  In comparing receipts before and after the parking meter thefts, D claimed that conditions had changed so drastically that a fair comparison was not possible, and the city's use of exact numbers conveyed only a delusion of precision where none was possible.  City's expert showed some stat. analysis & range of error, which was good enough for the jury to award and AppCt to uphold.

· 5.  
"Lost Profits" claims are the more frequently-litigated certainty problems, and BIGELOW-type comparison evid. is most used, and preferred by cts. over experts.  In the past, some cts have refused absolutely to allow lost profits (just too spec.), especially in a "new business" context, but trend is away from per se rules, instead considering risks of new business as just one more element of proof.

SUBSTANTIVE POLICY GOALS of compensatory damages

You can’t recover for injuries not contemplated by statute.  You cannot get a remedy unless the remedy furthers the underlying substantive policy of the statute.

BRUNSWICK CORP v. PUEBLO BOWL-O-MAT

Laycock:  "Ideosyncratic illustration of an ideosyncratic principle -- Here P alleges harm because, if there hadn't been an illegal conspiracy, he'd have had a monopoly!!"  With any general remedial principle, ask first, "does it make sense?" The Battle of the Bowling Balls"  P argued that Brunswick's nation-wide acquisition of defaulting bowling centers by repossession, was illegal under the Clayton Act.  P sought divestiture, injunction and 3X D's "reasonably expectable profit" from all bowling centers (i.e., the measure of damages was b/t what centers made and zero - what they would have earned had D "properly" allowed them to close.)  


S.Ct. argues that b/c Clayton was designed to preserve competition, not competitors, P should not recover, since P's injury was not one that "the statute was intended to forestall."  Laycock notes CARGILL v. MONTFORT(1986), where ct. refused to use antitrust laws solely to protect P from competion.

Laycock:

A.
Remedies limited by substantive policy: Brunswick illustrates point that if remedy does not concur with substantive policy, the remedy will be denied. We should apply general remedy principles with some common sense.

NOTES ON REMEDIAL IMPLICATIONS OF SUBSTANTIVE POLICY

· 1.
BRUNSWICK dramatically illustrates a pervasive point:  Remedies implement substantive polices, and any remedial principle, no matter how well settled, may have to be adapted or limited when applied in the context of a particular substantive violation.

· So, the right to fire your lawyer is protected by a restricted remedy – attorney only gets reliance damages, not expectation, due to objective of fostering public confidence in the legal profession

· 2.  
Consider the twisted case SURE-TAN v. NLRB(1984):  When illegals tried to organize a union, owner reported to INS, who booted them.  S.Ct. said, "Unfair labor practice."  So what to do for a remedy?

· A.  Usual remedy is reinstatement w/ back pay.  Does that mean INS must let them back into the country?  Ct. punted, assuming they were already back across the border. (AppCt. said reinstatement had to be conditioned on legal admission & legal right to work.) AppCt. also awarded 6 mos. back pay, based on the presumed time the illegals could've avoided detection, but S.Ct. reversed, saying it was up to NLRB to do this or not.  SCt also said reinstatement had to be conditioned on compliance w/ immigration laws.

· 3.
9th Cir., looking at 2 cses where illegals were not deported, granted reinstatement and back pay in each case:


BEVLES CO v TEAMSTERS LOCAL 986: arbitrator's award upheld.


LOCAL 512 v. NLRB: NLRB was ordered to reinstate.

· 4.
Laycock  compares this doctrine to 4th amend. exclusionary rule: In some instances, even if D is guilty, evid is suppressed b/c police were also wrongdoers.

· 5.
Several cts. limit K liab. of clients who fired attys w/o cause.  Instead of expectancy dams, atty can only recover $ for reasonable services rendered ROSENBERG v. LEVIN(1982).  Policy underpinning is perceived need to foster public confidence in lawyers generally.

· 6.
Again, we are faced w/ judges using substantive doctrines as rubrics for decisions they want to make where their actions can't be otherwise justified: SHEPARD v. NLRB, where Teamsters illegally coerced P into joining the union.  NLRB order end to boycott, but refused reimbursement of dues/fees; apparently, ct. sought to extend unions greater protection than employers are given, concluding that nothing required P get "complete relief."

DAMAGES WHERE VALUE CANNOT BE MEASURED IN DOLLARS

Immeasurable Values: Pain & Suffering, Human Life

Impasse: where pain and suffering and death are involved, $ damages are sometimes both inherently inadequate and grossly too large.

What is lost is utterly irreplaceable and fundamentally changed lives

$ received was otherwise unobtainable and also make a fundamental change in lives

Debus v. Grand Union Stores

Pallets fall on a woman, leaving her 20% disabled.  How should her injuries be measured?

Approaches to central problem: different juries think in different orders of magnitude, and they get no instruction on that.  As a result, deviant verdicts are inevitable.

· Reasonable compensation:

· CL couldn’t solve these problems, so it turns them over to the jury

· We just say, “award reasonable compensation.”  

· P attorneys are generally allowed to suggest a total amount for P&S and tell the jury how much is requested in the complaint

· C.F. NJ and PA: don’t even suggest a bottom line to the jury

Golden Rule Argument:

· E.g., "What would you want if you suffered P's injuries" & "What would you want to pay if you caused P's injuries?" 

· Courts do not allow these arguments.

· 1.An argument against allowing Golden Rule argument is that we don't want jurors to lose their objectivity by asking them to empathize with P's side.

· 2.An argument for Golden Rule is that there is no objective market value for injuries, so jurors must resort to subjectivity.

Fair Market Value Argument: 

· E.g., "What price would market demand?" 

· Generally rejected

· 1.Compensatory damages may be more than market value because injury is involuntary, while market is voluntary.

· 2.Dignity: There are some things humans shoudn't be allowed to buy and sell b/c it is inconsistent w/ human dignity. Of course, people will do that when desperate enough and choices are limited, but those situations will be analogous only to modest injuries, not permanent disability or death.

· 3.Compensation arguably is less than market would require b/c society can't/won't afford full compensation; such compensation would bring society to a halt.

Unit of Time (per diem) Arguments: 

· jurisdiction vary on whether they allow it or not.

· 1.Ps prefer per diem arguments b/c it takes focus from large, theoretical numbers to small, real numbers jurors can understand.

· 2.Ds say it detracts from the big picture: jury focuses on little numbers rather than the big number that matters. It allows jury to rationalize large damages by making the big number seem small.

· Some jurisdictions allow with a cautionary instruction to jury

· Fed Circ. Is split on the issue, treat it as procedural, and apply fed law in diversity cases.

· D.
A Rule of Thumb is that Pain & Suffering is 3 times out of pocket costs (special damages).

Notes on Pain & Suffering:

· Per diem arguments:  15 states permit, 7 permit only w/ a cautionary instruction, & 14 states forbid.  Fed. cts. are also split:  issue is treated as procedural, applying fed. law in diversity cases.

· Westbrook v. General Tire & Rubber:  Reversed b/c per diem argument was allowed.  Ds argue in these cases that it takes the focus of the jury away from the big # & puts it on the little #.  Laycock says we have some sense of the right # & we are just looking for a theory that reaches that #.

· Westbrook ct. also held "conscience of the community" argument, which pits 'the community' against a nonresident corp'n, to be improper.

· One reason for the different reaction to unit of time and to lump sum is that jurors are more familiar w/ 2 digit numbers than w/ 6 digit numbers.

· Another reason for the difference is that the two aren't mathematically equivelant b/c of the present value factor. Few judges, except Posner, would instruct verdicts to be reduced to reflect present value.

· Discounting to present value would greatly reduce the power of unit-of-time arguments by reducing awards dramatically, but would not change the dispute over their legitmacy.

· Economic approach tends to equate compensation w/ the mkt. value of pain & suff.  But Posner says this is an area in which society cannot afford full compensation for serious injuries and death.

· Bovbjerg, Sloan, & Blumstein try to create a fixed schedule for pain & suffering. They created a 9 level scale of injury severity. Using a regression equation based on severity of injury and P's age, they explained 62% of the variance in sample verdicts. Courts could use these age and injury categories in a variety of ways. They propose using past jury verdicts to set compensation levels. Leebron proposes similar reliance n past verdicts, but urges aggressive review by judges.

· If P's injury renders him unable to feel pain, most courts would compensate as either pain & suffering, or loss of capacity to enjoy life.  But one case (McDougald) would deny recovery of either unless P had some level of awareness of loss.

· The U.S., immune from punies, has had some success arguing in the courts of appeals that awards for loss of capacity to enjoy life is not compensatory, but disguised punies. But US SCt rejected this argument in Molzof v. U.S.
Notes on Wrongful Death:

· Pecuniary loss: 
wrongful death damages are based on “pecuniary loss.”  The term derives from Lord Campbell’s Act.  The meaning of the term has slowly broadened from loss of income to later include services, inheritance, love & support, society, etc.  

· Today, most states consider pecuniary loss: 

· recovery of funeral expenses.

· Loss of financial support to dependents

· loss of services: nuture, training, education, guidance of children, services to spouse

· A smaller majority permit loss of society:

· love, affection, care, attention, companionship, comfort, protection

· NOTE: this emphasis on pecuniary loss leaves three groups of persons whose deaths cause little recovery: children, retired persons, and adults without beneficiaries.

· Most do not allow grief & other negative experiences resulting from the death.

· NOTE: juries empowered for wrongful death seem to return similar verdicts no matter what elements are included.

· 2.
In most states, decedent's estate cannot recover his lost future income.  For decedents w/o dependents, this means there may be no substantial wrongful death damages. Whether parents or other relatives can recover for loss of society depends on each state’s wrongful death statute.

· 3.
Many states allow recovery of loss of inheritance.  Other states deny b/c too speculative.

· 4.
As the large verdict in Liepelt suggests, which awarded $473,00 for "guidance, instruction & training," juries probably find a way to award grief and mental anguish even though they are told not to.

· 5.
Why not award $ for grief and mental anguish in wrongful death? We do in constitutional and dignitary torts.

· 6.
Large verdicts suggest that jurors compensate for grief even when told not to, but there are also small verdicts.  Denial of recovery for grief must be defended on the ground that it is just, not on the ground that it is ineffective.  But why is it just?

· 7.
Variations in awards for adult dependents may be partly explained by differences in earning capacity & life expectancy, or differences in beneficiaries.

· 8.
Perhaps variation in jury verdicts reflects not the value of human life, but the value of the relationships between decedents & their survivors.  Woodbury v. Nichols jury returned zero dams for loss of society, etc., where 18-year-old decedent had bad relationships w/ family. Courts differ on whether evidence of decedent's bad moral character is admissible.  Factors that make a difference: quality of relationships between decedent and family; decedent’s moral character; quality of marriage; personal characteristics of decedent; quality and reputation of attorney.
· 9.
One solution to variations is legislation specifying a fixed recovery.  Most such legislation had set limits, not specific amounts.  These limits have been abandoned b/c too low.  Some states have const'l prohibitions on such limits.  Worker's comp. statutes are an example of schedules for personal injury or death.  These compensate only a fraction of lost income.

· 10.
Wrongful deaths of retired people are similar to children in that lost earnings or financial support are usually small or negative.

· 11.
Why not compensate for decedent's capacity to enjoy life?

· 12.
Prof. Cohen argues that wrongful death damages are undercompensatory, b/c wrongful death fails to compensate for the value decedent placed on his own life.  Cohen would calculate this by estimating how much $$ people require to undergo small risks of death.  The study showed that in 1976 a life was worth $200,000.

· Ps are now trying to use evidence of decedent's own valuation of his life, often calling it "hedonic damages."  Sherrod v. Berry allowed such recovery in civil rts. cases, but it would not be allowed under state wrongful death acts. Some Ps use "hedonic damages" for loss of capacity where P lives.

Notes on the Controversy Over Tort Law:
Etheridge v. Medical Center Hospitals

Jury awards 2.75M for jaw surgery that goes awry, causing brain damage.  The award is reduced to $750K per state statutory cap.  Statutory caps are constitutional so long as they apply across the board and do not single out groups of P or D (state statute cannot limit damages in medical malpractice cases only).

Damage Limits & Scheduling
A.
Industries have pushed for tort reform. Proposals are usually on remedies b/c it's easy to set limit at, say, $250,000. Academics have proposed schedules.  Real answer: change standards for liability (from negligence to recklessness)

B.
Limits & Caps: Work better for wrongful death than for personal injury, b/c PI cases are more variable. Empirical data supports both Ps and Ds. Ps cite median verdicts; Ds cite mean (average). O'Connell finds that small injuries are likely to be overcompensated, while serious injuries are likely to be undercompensated.

· Constitutional Arguments against limits and caps on damages:

· Equal Protection: Argue that the statute singles out one class of people (the most seriously injured) to bear the costs. This argument has generally been rejected, b/c the statute is characterized as economic legislation, though some success when statute distignuishes between med. malpractice and other tort claims.

· Right to Jury Trial: Argue that leg is finding a fact that belings to jury. Some success, but where upheld it's because leg is enacting a rule of law, not a finding of fact in an individual case.

Smith v. Department of Insurance

State constitution includes an open courts clause.  The court finds that the cap on non-economic damages passed by the state legislature violates this section of the constitution because it limits access to the courts.  Note:  States can override these provisions if they show a compelling state interest.

· Open Courts/A Remedy for Every Wrong: most successful means of striking down damage caps. Some courts say leg can't abolish or cap remedy for injury if state constitution guarantees open courts / a remedy for every wrong.  These clauses were added by populists in the 19th century.  States split down the middle – does the right to a jury trial and/or right to a remedy for every wrong mean that a) you deserve what the jury awards you, or b) mean you just get a day in court?

D.
Scheduling: Proposals are out there in case it becomes politically viable. Could send schedule of prototype cases into jury room and have jury award damages in light of schedule. Takes power away from jury, but address problem of isolated jury.

· Fixed limits to recovery for pain & suffering are a centerpiece of the nat'l movement for statutory modification of tort law, pitting insurance cos and Ds against P's bar, consumers, and labor unions.

· Fein is a 1st generation case.  A 2nd wave of statutes, aimed at all forms of personal injury liability, followed a similar episode affecting all forms of liab. ins. in the mid-80's.  Insurers refused coverage or raised premiums.  The Ps' bar responds that any crisis was exaggerated, has abated, & resulted from ins. industry mismgmt.; when interest rates are low, insurers cannot invest as provitably.  Insurers say the problem arises from excessive & unpredictable jury verdicts.

· Studies lend support for both sides.  Writers sympathetic to Ps cite median verdicts(the middle verdict, ignoring outliers); writers sympathetic to Ds cite mean verdicts (the average of all verdicts, which is much higher because large outlier verdicts pull the average up sharply).  Medians better reflect the experience of most Ps, but means reflect what insurers have to pay.

· Fein's dissent might be answered if we assume Ps w/ big verdicts were not necessarily the most seriously injured, but just got the most generous juries.

· Schedules: One approach to reducing excessive awards is to create fixed schedules for compensation of pain & suffering.  Juries could be told to simply categorize the injury; or they could be given several descriptions of representative cases based on age & severity categories, & told to award dams in light of comparable cases.

· State supreme cts are divided on the constitutionality of tort reform statutes.

· Most legislative caps on damages are confined to:

· Noneconomic damages: Ins cos have coined phrase "noneconomic" to mean danages other than lost income and medical expenses. But it is not an economic term; an economist would would attach economic significance to anything humans value.

· Hedonic Damages: vale of plaintiff’s life to himself, value of foregone pleasures

· Most of the ins. industry's horror stories emphasize liab, not damages. Eliminating these cases requires a change in statutory liability or more control over juries, but most proposals don't address this.  Most of the legislative proposals deal w/ remedies, probably b/c it is easier to legislate bright-line restrictions on dams than to redefine liability.

· Examples:

· limit recover for "noneconomic damages"

· abolish the collateral source rule

· limit/abolish punitive dams

· provide that judgments be paid over the victim's life (would pay less to early deaths, but no more for lingerers)

· let Ds recover atty's fees for frivolous/malicious claims

· abolish joint & sev. liab.

· limit contingent fee rates, making Ps' bar less willing to take P pers. inj. cases

· Most states have enacted some small part of this agenda.

· Theoretial approaches to valuing pain and suffering:

· Corrective justice: P should receive full value of his injuries to place him in the position he’d be in if never hurt.

· Yields infinite verdicts

· Economic theory: P receives the full value of his injuries so that D internalize costs and have optimal incentives to avoid injuring others.

· Yields infinite verdicts. 

· Rightful position theories (two above) aim to equalize total utility (and because the injuries are not measureable lead to infinite verdicts)

· Risk premium theory

· Infer value of life from risk premiums people demand for dangerous work

· No courts accept this approach because the figures vary from 0 – 16M

· Bilateral risk theory

· Any of us could be P or D

· Therefore, the right to drive without risk of unlimited liability is part of the compensation to all potential P

· Damage schedules

· Very unpopular

· Tend to be lowball damage figures

· Have judges actively police verdicts and force them toward a median amount

· Unpopular with public and judges

· Insurance theory: what would victims spend to provide for their own compensation fund?

· Insurance theory seeks to equalize marginal utility
· Problem: what is the marginal utility of compensation to the seriously injured?  Economic assumptions are flawed, so insurance theory models tend to undervalue the marginal utility of $ spent post-accident (they assume that $ is worth more to you when you’re healthy, devaluing the worth of the injured’s life, and assuming that there’s no utility gained from expenditures for things like expensive wheelchairs, even though the benefit can be huge).

· What we’re left with: 

· Small injuries tend to be overcompensated

· Large injuries tend to be undercompensated

· Younger people get more $ because they are losing more

· More severely injured people tend to get more money

· These last two items explain 62% of the variance in jury verdicts

Constitutional and Dignitary Torts

Levka v. City of Chicago

Strip search civil rights case.  D appeals denial of jnov on $50,000 jury award for emotional injuries.  Standard:  defer to jury unless award is "grossly excessive" or "so large as to shock the conscious of the court."  One factor is other awards.  The $50K here stands out as "remarkably high" in light of other awards for strip searches ranging from $3K to $112K, b/c the high awards (over $30K) came in cases w/ aggravating circumstances.  B/c award is overly high, ct. thinks jury was assessing punitives, which was beyond the scope of the issues presented.  Remitted to $25,000.

· Comparable Verdicts:

· Damages are tough to prove with accuracy

· Most damage awards depend upon a) how egregious was the behavior, and b) how seriously impacted was the P – especially physically – irony – the more you play up your injury and the longer you’re “sick” the more you get – do we want to encourage this??

· Today, rather than reaching and reviewing verdicts in isolation, courts tend to police verdicts by comparing them

· Problem: how do we know that the benchmark cases were not anomalies themselves? How similar must the cases be? 

· Comparative verdict review works best on extreme cases – catching high and low awards

· Question: look to median or mean?  There’s no firm rule.

· Remittitur
· When the court finds a verdict to be too high, it can offer the P a choice – accept reduced award, or take a new trial

· Constitutional because P gets a choice – accept lower amount or go to trial again

· Judge is supposed to remit to the highest amount a jury could have awarded without triggering a remittitur

· Note: the only remedy for an unreasonably low verdict is a new trial

Some authorities have questioned the compensatory nature of awards in such cases.  Dobbs notes that outrageousness of D's conduct becomes relevant to compensatories, b/c this is related to how distressed P was.  Also suggests that in these cases damages are more important for deterrence than compensation.  Yudof agrees.  

Note on the Right to Recover for Emotional Distress:

GR: what you’re really recovering for in dignitary / constitutional torts is emotional distress.  Focus on tangible consequences of distress, such as inability to work.  Generally, intentional infliction of emotional distress is recoverable, but negligent infliction of emotional distress is not recoverable

Exceptions in negligence:  physical impact rule, zone of danger rule, family member

· Proof and valuation of emotional distress: Market value is not what we want to award.  We want the individual’s reaction, tested against a reasonable person standard – someone who’s not unduly sensitive.

· There has been a widespread fear of fraudulent claims

· Emotional distress is generally not compensable in contract, but most cts treat bad faith br. of insur. K as a tort. Characterization as tort has spread to other Ks.

Carey v. Piphus

Ct. of App. held that students can recover substan. nonpunitive damages even w/ no proof of actual injury caused by denial of due process.  Sup. Ct. reversed, allowing only nominal dams. in absence of proof of actual inj.  Turns down P's argument that const. rts. have value in & of themselves, & for presumption of damages for deprivation of due proc.  Ct. says rts. do not exist in a vacuum; they exist to protect from injury to protected interests.  Neither the liklihood of injury nor difficulty in proving it is so great as to justify awarding compens. dams. w/out proof.  Still can get nominal dams. here, & punitives in appropriate cases.

Value of Constitutional Rights: You cannot recover for the intrinsic value of the Constitutional right as such; damages are compensatory in nature and not presumed.  You can recover for actual injury only -- consequential damages like emotional distress.

· This standard creates pressure to identify tangible consequences of the tort

Actual Injury:  Carey establishes rule: Don't recover for value of Const. right; gotta prove damages. Stachura says rule also applies to substantive Const. rights.  Problem is how to prove emotional distress for loss of opportunity to a hearing. Probably can't do that.

Notes on Valuing Constitutional Rights:

· Does nominal damages of $1.00 really "vindicate" the importance of constutional rights?

· Some cts. of app. confined Carey to procedural due proc. cases, holding it inapplicaple to substantive constit'l rts.  In Stachura, the Sup. Ct. reversed, holding Carey applicable to substantive const'l rts.  Ambiguity still exists over cases allowing presumed dams for denial of the rt. to vote.

· Valuation problem:  No market for const'l rts, so do we want juries to speculate on their value?. Citizens rarely sell const'l rts. to the gov't for money (but in criminal plea bargains, they sell rt. to trial for reductions in sentence).  Exception:  Canadian police paid $90,000 to wife & son of Clifford Olson in exchange for Olson providing evidence to convict him of 11 rapes & murders.

· Yudof says const'l torts are a special case of dignitary torts. He believes dignitary torts are subject to "superliability rules," in that judges & juries are saying society's interest in human dignity is so great that recovery may exceed any plausible estimate of economic injury.  This is justified by deterrent considerations, & Yudof would apply the same rules to const'l violations.  He recognizes that this essentially allows punitives.  Justification is the significance of the injury rather than the willfulness of the misconduct.

· Carey does not necessarily preclude large verdicts even in cases in which it is applied. See e.g., Laje v. Hospital (upholding award of $20,000 for emotional distree from lack of full hearing on employment discharge).

· In defamation cases, the C/L presumed substantial general dams w/out proof, but the SCt. refused to extend that practice to const'l cases.  The Ct. had already held that many applications of presumed dams are unconst'l.  In Gertz v. Welch, the Ct. held that b/c of free speech, presumed & punitive dams are unconst'l except for Ds who publish defamatory material w/ knowledge of falsity or reckless disregard of truth.  

· Anderson says the Ct's attempt to restrict presumed dams has failed for 2 reasons: (1) Juries are too quick to find recklessness; (2) Mental anguish counts as actual dams, & juries are prone to presume mental anguish.  He would require proof of actual damage to reputation as a precondition to recovery.

· The S Ct further limited Gertz in Dun & Bradstreet v. Greenmoss, holding Gertz inapplicable to speech that is "of no public concern."  Affirmed judgment of $50,000 presumed & $300,000 punitive dams, in a case w/ no actual dams at all.

· In Masson v. New Yorker, SCt held that even in public figure cases, 1st A does not require states to apply "incremental harm rule," which had required jury to separate harm caused by protected stmts from harm caused by unprotected stmts.

· But one week later in Va Bankshares v. Sandberg, SCt held that fals stmts in proxy solicitation did no incremental harm where dominant shareholder had enough votes anyway w/o proxies.

· Note that the dist. ct. in Carey found that Ps were entitled to declaratory & injunctive relief, but dismissed the complaints w/out entering an order to that effect.  Point:  Remedies are given in judgments, not in opinions.  Prevailing party must make sure that appropriate relief appears in the judgment.
· Note: 42 U.S.C. 1983 is a general remedial provision against state and local officials authorizing cause of action and legal and equitable remedies for violations of federal law under color of state law.
TIME, TAXES, AND THE VALUE OF MONEY

Taxes

NORFOLK & WESTERN RAILWAY v. LIEPELT

In federal court personal injury damages:

A) Jury Instruction: Issue a cautionary instruction to the jury that its verdict is tax exempt (implying that verdict should not be inflated to allow for taxes)

B) Calculate damages in federal court on after tax income: award net earnings [after tax], not gross earnings [pre-tax])

C) Reason: Section 104 excludes taxation on personal injury damages

D) NOTE: most states disregard these rules and award gross earnings in personal injury damage cases

FELA (Federal Employers' Liability Act) case, where fireman died in a crash.  In wrongful death suit, two Q's:  1)Error to exclude evid. of income taxes payable on decedent's past and estimated future earnings, YES and 2)Error for trial judge to refuse to tell jury that award wasn't subject to taxes? YES  ***LIEPELT is now good Federal Law -- other jurisdictions are split & often fashion their own remedies, mix-and-match fashion.

1.
Evid. of taxes payable in future:  S.Ct. says, "reject the notion that evid. is too speculative or complex for a jury."  Ct. rejects P's argument that the greater award helps cover atty fees, which are not awarded by jury, but are required to make P whole again -- Ct. says, "American Rule doesn't require fees be paid, only if Congress authorizes by statutue, and they haven't done so here."

2.
Correctness of telling jury taxes not assessed:  "To put the matter simply, giving the instruction can do no harm, and it can certainly help by preventing the jury from inflating the award and thus overcompensating P on the basis of an erroneous assumption."  Also, since brief and easily understood, not difficult for jury, and doesn't prejudice either party.

3.
BLACKMUN, MARSHALL DISSENTING:  "The Court appropriates for the tortfeasor a benefit intended to be conferred on the victim or his survivors."  It’s none of the D’s business. Worse yet, opens the door for admonitions to the jury not to "misbehave," and injects Federal views into a state proceeding.


A.
IRC Sec.104 designed by Congress to be a gift, tho' it has never expressly said why it did this:


1.
Could just be Congress thought it would be too tough to calculate, or


2.
May have intended a humanitarian benefit.  In any case, Congress didn't intend wrongdoer to get the benefit.


B.
Federal law should not govern this area, since the topic can be addressed w/o expressly telling jury taxes not paid.  Moreover, invites more frequent and complex fiddling w/ the jury by court actors.

NOTES ON TAXES

1.
The real problems inherent in IRC 104 are 1)that there is so much at stake, and 2) that none of the ct rationales has any basis in legislative history, they all make it up as they go along.  


A.
Is it another collateral source?  If so, most sensibly, this source ought to be reimbursed, but 104 makes that solution impossible (Much like a rule that says, "D must pay health costs, but no subrogation").  Most states, given the choice, let D be nicked for the full amount.


B.
Sec. 104 is currently being litigated on the Q: Are civil rights awards of back pay taxable.  To date, mny cts. have said, "It's pers. injy, so no taxes."

2.
If ct adjusts for taxes on future wages, shouldn't it adjust for taxes on projected income from investing the judgment? SHAW v. U.S. says Yes, FLANNERY v. U.S. says No (since P could invest in tax-free bonds).  Laycock says Rule should be: Be consistent -- use a tax-exempt interest rate and ignore taxes, or a taxable rate and adjust for taxes.

3.
In RANDALL v. LOFTSGAARDEN(1988), investors in a tax shelter could not recover their tax savings in a fraud suit.  RANDALL was litigated under Securities Act Sec. 12(2), which allowed original investors to return their securities to the promoter and recover what they paid, less any "income" earned while they held the investment.  (A form of recission).  Ct. held tht tax benefits were not "income," under the Act, hence investors got money and tax benefits (but subject to taxable judgement.)

4.
Taxes also figured in TEXACO v. PENNZOIL(1987):  


A.
If deal had gone through, Penn would've had 1 bill. bbls of oil, but not taxable as profit until actually recovered from the ground.


B.
Instead, their judgement was immediately taxable in the year it was collected.

Pre and Post Judgment Interest

City of Milwaukee v. National Gypsum Cement

A barge sinks in a storm while docked at a city berth.  Barge owner sues city in tort for negligence, and because litigation drags on so long, wants pre- and post-judgment interest.  Court holds that prejudgment interest should be awarded in maritime cases so long as P does not unduly delay prosecuting the lawsuit.

Recognition: rightful position includes pre- and post- judgment interest.

Requirement: Prejudgment interest awarded only where ascertainable: damages for K, property damage, etc. – damages must be liquidated.

Postjudgment interest: has always been available at rates set by statute (called the “legal rate”).  The legal rate sometimes ~ market rate, is sometimes much higher or lower.  Better: pick an index and use that.

Prejudgment interest: increasingly available, depending on CL, statute, and court rules

· Usually awarded as simple interest at something close to market rates (note the inequity here: P receives simple prejudgment interest, but D gets to calculate net present value using compound interest rates.)

· The old hostility to awarding interest died in 1980 when the prime rate hit 20% -- it was so high that it made it impossible for courts to ignore it any longer.

· Rule of 72: for any compound interest rate I, money will double in approximately 72/i years.  

NOTES ON INTEREST

1.
This problem harks back to when interest was not so automatic (in the English Middle Ages, most wealth was held as land, which did not accrue interest.) 


A.
This gives rise to idea that D shouldn't have to pay interest which wouldn't otherwise have existed.


1.
Usual D's aren't hurt:  They're getting interest before the judgement, too, so it's mostly a wash.


2.
"Blue-collar" D's can be hurt:  D has to borrow to pay the judgement, or just can't pay.


3.
In the 1970's (highly inflationary), D's deliberately delayed trial just so they'd get the float on their money.  After the 1983 MGM fire in Las Vegas, hotel bought $170 mill of retroactive ins. for only $37.5 mill, w/ insurer assuming hotel would not settle claims for years!!  When hotel began paying only 2-3 years later, insr. cried foul & refused to pay, claiming hotel was not "businesslike."


B.
Today, state laws vary:  Split the difference?  Award interest? Refuse to award it?  Only award if they did better at trial than they would have at settlement?  


1.
PENNZOIL: Interest totted up at the rate of $3 mill/day; at end of trial, tab for interest alone was $2 bill.


2.
It's these types of cases that cause legal scholars to wince: "We've never awarded it before, why should we start now?"


C.
The late-'70's trend to liberalize awards of prejudgement interest have mostly lost steam.

2.
How is interest issue handled in court?


A.
Typically, jury not told any of this, they just make an award and judge adds the interest.


B.
Court may also allow presentation to the jury as another special issue.


C.
In diversity cases, federal ct. follows state laws


D.
In FELA cases, states follow the federal lead.

3.
Also, CAVNAR serves as an illustration of how damages get awarded.


A.
Kathy got an extra $150,000 b/c she saw her mom get hit.


1.
In TX, it's legal to make this award directly as "mental anguish."


2.
In jurisdics where it can't be done overtly, juries do it backhandedly by padding numbers.


B.
Damages run from the time the injury is easily ascertainable.


1.
In TX wrongful death & non-death P.I. cases, interest accrues after 6 mos.  Apparently the ct. split the difference b/t P's & D's.


2.
In CAVNAR, interest was set as of day of judgement: rate was most recent 52-week T-bills, but not less than 10% nor more than 20%: legislature didn't want to undercompensate P, but in today's economy they will assuredly overcompensate him.

Discounting payments for future losses to net present value

JONES & LAUGHLIN STEEL CORP. v. PFEIFER

Previously, P was docked at mkt rate for discounting to net present value, but was denied a kicker for inflation b/c cts found the actual rate to be "too speculative" -- this case changes that

Rightful position in personal injury cases: potential future earnings discounted to net present value at the real interest rate 

P was injured while working on a barge.  TCt. found for P and awarded $275K for future earnings, etc., but did not increase to account for inflation, nor discount to reflect present value of the future stream of income.  Rather, ct. followed PA case KACZKOWSKI v. BOLUBASZ(1980), which held these 2 factors to be offsetting as a matter of law (i.e. interest rates would keep up w/ inflation.), b/c to do otherwise, in its view, would provide P with "double consideration for inflation."  S.Ct. reversed, saying Congress is the one to come up w/ a hard-and-fast rule if they want to:

1. Calculate the real interest rate

Market interest rate = real interest rate + inflation risk + default risk
· P doesn’t have to take any risk, so we look at bond rates, not stocks (therefore, strip out default risk)

· P doesn’t have to take default risk, so governments, not corporates (US T-Bills)

· If court decides P doesn’t have to assume interest rate risk, use short-term, not long-term interest rate.  Many cases assume this, but it’s silly, because P will almost certainly invest the $ long-term for a higher interest rate.

· The inflation component is the largest portion of the interest rate, so you must take out inflation risk – otherwise, you’re benefiting D.  Otherwise, if you use market interest rates, you double count for the defendants.  Why? High estimates help defendant, low estimates help plaintiff.  The higher the predicted rate, the less $ P needs now to replace his lost future income.

· Result: interest rate should be between 1-3%, according to S. Ct. in this case.  This represents the REAL INTEREST RATE, after stripping out inflation risk and default risk.
2. Calculate future earnings

· Goal: Figure out after-tax lost earning capacity (in federal court – states don’t necessarily take out taxes)

· Take present pay, plus increases for inflation, productivity, collective bargaining, merit increases, etc.  

· Estimate how many years P had left to work

· High estimates help P, low estimates help D

· Come up with a projected income figure for each year remaining

3. Reduce to Present Value
· Multiply each year’s projected income by the projected discount rate, and add them up – the result should be that the years furthest out are reduced the most since P has extra time to invest this money.

· Don’t discount year one because that is payment for present damages, not future damages.

NOTES ON INFLATION AND DISCOUNTING TO PRESENT VALUE

1.
The Court noted several methods that have been applied by different courts (BEAULIEU v. ELLIOT in Alaska, KACZKOWSKI in PA), but finds none of such merit that it should be the only method applied.  Hence, a broad range of solutions will be permitted as long as they adhere to the Court's general framework.

2.
C.L. practice has been to use one lump sum, not discounted.  Obviously, that has changed.

3.
Even small interest rate differences can have huge effects over the life-span of a P:  Using the Ct's own 1-3% over a 36-year career (P was 29 when disabled), and on a $15K income, 1% discounts to $451K, 3% to $327K (diff. of $124K!!
4.
Best argument for "total offset"(Alaska) is that overall productivity gains (which vary yearly) have usually been w/in the range of estimates for the real interest rate.

5.
State laws will vary!  4th Cir. told jury to discount, but didn't tell how to do it.  10th Cir. says jury need not even be told unless one pty introduces discounting evidence.  Florida says ok to use experts employing "any recognized method."  etc,etc.

6.
Cts are still split on who carries burden of introducing evid. of interest rate and method of discount. Some put it on D to reduce his obligation, others consider it part of P's obligation to prove his damages.  S.Ct hasn't resolved these issues, but has said that either party may ask them to be submitted to the jury.

NOTES ON PERIODIC PAYMENTS AND STRUCTURED SETTLEMENTS

· Some countries use periodic payments to reduce the effects of having to estimate for years into the future.  Some systems pay the pre-determined sum periodically, others recalculate and fine-tune for inflation. Nobody has suggested periodic rehearings to see what P's needs continue to be.  However, a Cal. statute which has been upheld allows judgement modification where P dies.  Ct. can eliminate medical expenses and pain & suffering, but nothing else.  On the other hand, if P's medical expenses exceed the award, he cannot go back for more.

· Problem with periodic payments schemes – they tend to benefit the D only by capping damages on the up side (not increased if P lives longer, gets sicker, etc.), but they reduce payments if P dies, gets healthier, etc.

· "Structured settlements," which use periodic payments, are increasingly popular b/c they give both side the IRS Sec. 104 tax advantages available to trial participants, since P's $ is tax-free, and D's payments are classified as a business expense. Only the govt. loses, but it seems to have validated the loop-hole by passing 104 & 130.

NOTES ON DAMAGES IN FOREIGN CURRENCY

1.
Choice of currency controls choice of interest rate, and inflation rate will tag along as well.

2.
Cts typically render judgements in their own currency, tho' EC members are required by the Treaty of Rome to render judgements for member country creditors in the creditors' home currency.  

CHAPTER 3:  PREVENTING HARM:  THE MEASURE OF INJUNCTIVE RELIEF

PREVENTIVE INJUNCTIONS & PROPENSITY & Ripeness

General concern: don’t award a remedy to P unless you’re sure P really deserves it – otherwise, D is unfairly punished.

Humble Oil v. Harang

P wants inj. to stop D from destroying documents.  Ct:  Injunctions will not be issued to allay the fears & apprehensions or to soothe the anxieties of the parties.  P's fear could be true in almost every case.  When the party who seeks an inj shows potential injury, he has est merely one essential condition for relief.  P must show real danger, DEMONONSTRATED CLEARLY, that the acts to be enjoined will occur, and that there is not other remedy available.

Ripeness Requirement: No injunction without showing of real danger that acts to be enjoined will occur imminently unless enjoined

Ripeness doctrine:  2 aspects:

(1)
imminent threat of unlawful conduct;


(2)
P will be harmed.

L.A. v. Lyons:  

No injunction against police for choking arrestees where P had been choked, but could show no liklihood of being choked again.  Laycock- Defendant must have propensity to violate the law, directed at P.

· Ripeness is partly a matter of timing.  Sometimes said that the threatened harm must be imminent or immediate, but this is true only in that ripe threats are usually imminent, while long-delayed threats are likely contingent & speculative.  But where it is possible to say w/ substan. certainty that a harm will eventually occur & the facts are sufficiently developed, a suit to enjoin will be ripe.

· Ripeness requires that P be threatened w/ injury; not to be confused w/ the req'mt for irreparable injury.
Propensity Requirement: substantial, realistic threat that defendant will really do it

· Both rules preserve the balance of tactical advantage in subsequent disputes

· Proven by:

· Defendant may admit it and want a ruling on the legality of his conduct

· P can prove that D has done it before and has incentive to continue or repeat

· P can catch D in preparations and prove that

Notes on Ripeness & Preventive Injunctions:

· Preventitive Injunction: prevent wrongful act and prevent some or all of the harmful consequences

· The injunction against future violations of the law seeks to maintain P in his rightful position.  Preventive rather than compensational.  This is the hallmark of coercive relief.

2.
The goal is to maintain P's rightful position.  But cts. have never believed that they should prevent all the harm wrongdoers might cause.  P must 1st make a threshold showing that a preventive order is necessary.

3.
Q of whether & when cts. should enjoin violations of the law.  One function of injunctions is to individuate the law's command, specifying its application to a particular D in a particular situation.  A realistic threat of violation is generally held to be prerequisite to such individuation.

4.
In Humble, dispute may really be over the parties seeking a tactical advantage in later discovery disputes.

5.
Violating an injunction is contempt of court, which is criminal if done willfully.

· P may also cite D for civil contempt, which is a remedial proceeding which P prosecutes himself.  Ct. compensates, w/out jury trial, any harm, including atty's fees, P suffered b/c of D's violation.

· Coercive civil contempt:  Ct. imposes conditional penalties to coerce D into obedience.  Penalties may be fines or prison & there is no limit, but they must be conditional (D must be able to avoid them).

· Array of enforcement means makes contempt a powerful remedy.  Also, contempt often goes to the head of the docket.

· Compare contempt to remedies available w/ no injunction.  Normally, P could get damages, & would have an easier time getting an injunction for future violations.

· In Humble, less clear; destroying documents is not a tort.  Osterle says all remedies for this are inadequate.  But it can be a criminal offense.

6.
Ripeness rule:  It takes one violation or a serious threat to get an injunction, & a 2nd to get any serious efforts at enforcement.  Of course, P can usually get dams if 1st violation does harm.  


In discovery, Osterle says some cts. have ordered all parties not to destroy documents.

7.
D may have an interest at stake:  D might fear that an injunction would injure his reputation.

8.
The Humble ct. does not rely on potential harm to D, & says the absence of such harm is irrelevant.  Cts. are split on this point.  One ground for vacating final judgment of injunction is that the injunction is causing undue hardship to D.

11.
The rule does not require that D already have committed one violation before he can be enjoined, or that D explicitly threaten a violation or admit his intent to violate.  It is enough that there be a substantial or realistic threat of violation.  FMC v. Varco:  Ct. enjoined where ex-E'ee did not intent to reveal trade secrets, but did not know what they were.

Scope of preventive injunction

Marshall v. Goodyear

Scope of injunction is confined to scope of propensity

Nationwide injunction against age discrimination overturned where only a single violation was found involving a single store manager.  Nation/company wide injunction is okay only when there is shown a company policy or practice in violation – in other words, P must show that D has propensity to violate the law all across the country to get an injunction that broad in scope

Notes on the Scope of Preventive Injunctions:

1.
Other remedy in Marshall:  $3000 back pay to E'ee Reed.  Basically a damage remedy, but the ct. talks in terms of injunction to pay $$ b/c suit is brought in Sec'y of Labor's name.

2.
Marshall ct. holds that the scope of the past violation determines the scope of the remedy against future violations. [same as Humble]  Lay- logic of the rule is to tailor inj to the particular facts, confined to show prospective relief.

3.
NLRB v. Express Publishing:  A fed. ct. has broad power to restrain acts of the same type or class as unlawful acts the ct. has found to have been committed, or are likely to be committed.  But the mere fact that a ct. finds a D has committed an act in violation of a statute does not justify an injunction broadly to obey the stat.

4.
Fed. Civil Rule 65(d):  "Every order . . . shall set forth the reasons for its issuance; shall be specific in terms; shall describe in reas. detail . . . the act or acts sought to be restrained."

· Yet 'obey the law' clauses are nearly std. practice in civil rts. injunctions & many other substantive fields.  It is in P's interest to have specific clauses to avoid arguments about coverage & fair notice, & to also have broad catchall clauses to cover new or unanticipated developments  That preference tends to be reflected in injunctions.

· In Wirtz, the ct noted the general rule that an inj is warranted where there is a likliehood of further violations.  The complimentary rule is obviously that an inj's scope should not exceed the likely scope of future violations.

· Note on Individual & Class Injunctions:
· Suppose in Marshall, E'ee Reed sued in own name.  Does Reed have standing to seek an injunction protecting anyone else?  Most cts. would probably order D not to apply the policy to anyone.  Galvan v. Levine:  No point in pursuing class action b/c the single-P injunction would protect the class just as well.

· Occasional cases hold that unless there is a class certification, an inj. can only protect the individual P (Zepeda).  Bresgal v. Brock limited Zepeda to preliminary inj's.

· Line of cases from Sup. Ct. supports restrictive view.  Cases proceeded w/ indiv. Ps rather than classes, but something goes wrong w/ named P's claim.  P's lawyer tries to keep going for the class, but Sup. Ct. says lack of certif'n is fatal.

· Applied to Goodyear, these cases may mean that the ct could not enjoin Goodyear's policy of discrimination if anything happened to moot Reed's individual claim.

· Sup. Ct. cases seem to say an inj. can only apply towards the indiv. P, but the issue has not been squarely addressed.

Mootness

U.S. v. W.T. Grant

D voluntarily resigned from boards of directors & promised not to do it again.  But ct. says this doesn't make the case moot.  Q becomes D's propensity for future violations, if Def. can show that there is no reas expectation that the wrong will be repeated.  Ct. upholds denial of injunction on abuse of discretion std.
Mootness: jurisdictional concept: if there is no remaining case or controversy, the court must dismiss (no issue)

Cessation: cessation of illegal conduct may make an injunction unnecessary because even though the case is not jurisdictionally moot, the propensity is gone.  In practice, there’s no clear difference between these two (mootness = no propensity)

· Three-part test to determine whether cessation removes need for injunction

· Does cessation demonstrate a good faith intent to comply with the law?

· Discontinuance has objective manifestations – discontinuance makes future violations difficult or impossible (e.g. training programs for staff, etc.)

· Character of past violations – egregious violations show bad character and presumably a great likelihood of repetition

Notes on Mootness:

1.
Note the distinction in Grant between mootness sufficient to end the case or controversy & deprive the ct. of jurisdiction, & likelihood of repetition so low that relief should be w/held as a matter of discretion.  Although one doctrine is labeled "const'l" & the other "equitable," both arise only w/ respect to preventive relief.  A claim for dams. is never moot; always possible to compensate for past harm.

2.
Ps win more voluntary cessation cases than they do ripeness cases (where D says he doesn't intend to do the harmful act), b/c the past conduct hurts D's credibility, & b/c it arguably justifies inconveniencing D to make sure P is protected.

3.
Suppose in Marshall, Goodyear had fired discriminating mgr.  May moot case for injunction.  In  Spomer v. Littleton, the Sup. Ct. dismissed in a similar situation.

Prophylactic Ripeness

Nicholson v. Connecticut Half-Way House

Ripeness with uncertain consequences: Prophylactic Ripeness: where we know the acts will occur, but are uncertain whether P will be harmed, should court issue injunction?  GR: Don’t issue injunction unless D behavior is so risky that he should be enjoined from doing it at all.

Test of nuisance is reasonableness of the use of the property in the particular locality under the circumstances.  Here the only factual grounds to support an inj. are Ps' fears, and that the use of the half-way house will lower prop. values.  Ps' fears are speculative & intangible.  Depreciated prop. values caused by subjective apprehensions is insufficient as well.  Denial here does not bar Ps from showing harm later on in a 2nd case.

More Notes on Ripeness:

1.
Brainard:  Allowed inj. against a town dump b/c the proposed use was a known quantity whose attributes as a nuisance could readily be adjudged in advance.


Jack v. Torrant:  Held that any funeral home in a residential area would be a nuisance b/c it would depress the residents by constantly reminding them of death.

2.
Different formulations of the req'd degree of certainty:


Davis v. Miller:  Nuisance & harm must be not merely possible, but to a reasonable degree certain.


Fink v. Bd. of Trustees:  Test is whether it clearly appears that a nuisance will necessarily result.


Brent v. City of Detroit:  Cts. are reluctant to enjoin anticipatory nuisances absent a showing of actual nuisance or the strong probability of such result.

3.
Laycock suggests cts. may be balancing the likelihood of harm against benefits created by the enterprise.
4.
The ripeness doctrine cannot fully solve the problem of uncertainty about the future.  Development of the halfway house must proceed subject to the risk of damage liab. & the risk that the operation will be enjoined later.

5.
The ct. also held that depreciated property values, when caused by subjective fears, are not grounds for an inj.

Note on Constitutional & Remedial Ripeness:


Ripeness is a const'l & jurisd'l doctrine as well as an equitable & remedial one.  Fed. cts. & most st. cts. have juris. over "cases & controversies"; an unripe dispute is held not to be a case or controversy.


The 2 ripeness doctrines are closely related, but they serve different purposes & thus might occasionally have different content.  The const'l & jurisd'l ripeness doctrine primarily serves political values (allocation of power among branches of gov't, & between todays cts. & future cts.).  Also protects nonparties by ensuring that immediate self-interest motivates litigation.


Concern for Ds & their legitimate activities in Humble & Nicholson is attenuated or irrelevant in some cases better explained by const'l ripeness.  Ex:  Cts. enjoin enforcement of unconst'l statutes only w/ a threat of prosecution.  Political explanations:  An inj. seems to resolve a const'l ques., set aside a legislative decision, & restrict the operation of the executive.  This is held to be unjustified absent ripeness.


One argument applies equally to const'l & remedial ripeness:  Cts. will make better decisions if the facts are fully developed.

Distinguishing the first three cases from Nicholson:


(1)
1st 3 cases the inj aimed at violation of law; would def. likely violate law [propensity here refers to def's conduct]


(2)
Nicholson seeks to go beyond illegal behavior, P must show past problems to show propensity [propensity refers to likelihood of harm]

Coercive relief available at law:

· Mandamus: order to a public or corporate official directing him to perform a ministerial duty

· Not available against private individuals

· Duty must be clear and non-discretionary

· Prohibition: order to an inferior court to prevent it from exceeding its jurisdiction or abusing its authority

· Ties other courts of equal stature in all juris.

· Injunction addressed to P not judge

· Habeas Corpus: for criminal proceedings; alleges unconstitutional detention

· Permits further judicial review of criminal convictions

REPARATIVE AND PREVENTIVE INJUNCTIONS

Bell v. Southwell

Reparative injunction: order to undo or repair the harm of a past violation of law.  Prevents some or all of the harmful consequences.

Practical limit on reparative injunctions: some things are too complex to fix

Voting discrimination case.  Dist. Ct. refused to set aside election & order a new one.  App. Ct. recognizes power to set aside state elections, & will not deny relief b/c P cannot show the outcome would have been different.  There was no effective relief available before the election, so this is Ps' only chance.  The ct. should order a special election, & not allow the vacancy to be filled by an appointment by the Ordinary, as req'd by Georgia statute.

Notes on Reparative Injunctions:


1.
The dist. judge apparently thought that he could enjoin future violations but could not undo the effects of past violations.  However there is no such rule; such injunctions are quite common.


2.
There is no basis for the notion that injunctions can only forbid conduct & cannot order D to do something (ex: specific perf.).  Bell disposes of this notion.  Injunctions changing some complete act in the past are less common though.


3.
Fiss coined the term "reparative" for inj's like the one in Bell.  Fiss distinguishes these from preventive inj's.  Fiss distinguishes both of these from structural inj's, which attempt to restructure institutions that are systematically violating the law or whose very structure is unlawful.  Distinction is between preventing the wrongful act and preventing some or all of the harmfull consequences.


4.
The injunction in Bell was reparative because it did not prevent the wrongful conduct.

Douglas Laycock:  Injunctions & the Irreparable Injury Rule
Fiss makes too much of his preventive, reparative, & structural categories; they describe differences in degree, not in kind.  All three serve the classic role of the inj.:  all prevent future harm.  Prev. inj's prevents future harm.  Repar. inj's prevent future harmful effects of past harm.  A struc. inj. is simply a long series of prev. & repar. inj's.

For Fiss, what is important is that the harm is derivative from a past wrong.  For Laycock, what is important is that the harm will accrue in the future.


A repar. inj. is approp. only when P will suffer add'l harm in the future, & when it is possible to avoid that harm.  Ct. may substitute dams. by allowing the harm to happen & ordering compensation.  But a repar. inj. cannot always substitute for dams; dams alone can compensate for past harm & unavoidable future harm.


This formulation makes clear, as Fiss' does not, that the overlapping purposes served by repar. inj's & dams remain quite distinct.  P may obtain both in the same case w/out double recovery.

Where damages and injunctions overlap

Forster v. Boss

Important to distinguish prevention of harm from compensation of harm, to consider each element separately, and remedy each once and only once.

Double recovery case; P buys home with promise of boat dock.  D lied about dock.  Lower court orders $ damages and an injunction compelling transfer of the boat permit.  App. Ct. says you can’t have both – you can have the permit or the $ damages for reduction in property value of house without permit, but not both.

· You can repair the harm or let it happen and compensate for it, but not both

· Alternative: where a reparative injunction fixes only SOME of the harm, P can have $ damages for the part of the injury that the injunction doesn’t compensate

SCOPE OF REPARATIVE INJS: WINSTON & BAILEY

Winston Research v. 3M

Rightful position philosophy: should be the same no matter whether $ damages, and injunction, or both are used.  Generally, give P its expecation.  No more, no less.  Permanent injunction would overcompensate P, no injunction leaves P worse off that if D had waited to produce the machine legally.

Former 3M E'ees developed a machine using confidential info.  A perm inj would subvert the public's interest in allowing tech employees to make full use of their skill and knowledge and in fostering research and development.  The appropriate injuctive period is that which competitors would require after public disclosure to produce a competing machine legally.  This prevents unjust enrichment.  Here, this is measured as the time Ds actually took (14 mos) plus 10 mos to account for time it would take someone unfamiliar w/ the machine to determine the details of its construction.

Notes on the Scope of Reparative Injunctions:

1.
Winston shows the slipperiness of the preventive/ reparative distinction.  If the wrong is stealing 3M's trade secret, then the inj. is reparative.  If it is selling the products mfd through using the trade secret, the inj. is preventive.  But this distinction is not determinative of anyone's rights; only descriptive.

2.
In Winston, the ct. could have denied the inj. & awarded dams for 3M's lost sales, instead.  Laycock implies both remedies should be designed to put P in rightful position

3.
In Conmar, J. Hand described the perpetual inj. in Shellmar as a penalty for which there was no basis in principle.  Some cts. are still attracted to such penalties.

4.
Hand gave no remedy at all in Conmar, perhaps b/c P didn't argue that there would be a lag between lawful disclosure & D's exploitation of the disclosure.

5.
Whether Bell remedy puts Ps in rightful position depends on whether the wrong is the result of the election or the election process.

Bailey v. Proctor

Equitable Discretion philosophy: belief that once the court is brought in to do equity, it has a roving license to do good, and may do whatever is necessary.

 3 things wrong w/ Trust:  (1) Insolvent; (2) Mgmt. had engaged in fraud & self-dealing; (3) Unfair capital structure (but not illegal b/c of grandfather clause).  Ct. app'ts receiver b/c of 1 & 2, but these are corrected by solvency & replacement of mgmt.  Ct. still forces liquidation in equity, even though it could not have gotten involved b/c of #3 alone.  Represents a strong tradition of equity cts. being cts. of conscience.  Eq. cts. have power to order an end to things not illegal in interests of fairness.

NOTE:  this approach is disfavored by current S. Ct.

More Notes on the Measure of Injunctive Relief:

1.
Bailey ct. seems to be going beyond rightful position in enterests of fairness.  This is very similar to what trial judge attempted to do in Hatahley.

2.
There is still much talk about the flexibility of equity & the discretion of trial judges in equity cases.  Cts. of last resort say that equitable discretion is discr. to consider all relevant facts, not discr. to do whatever the trial judge wants.  Sup. Ct. says the trial ct. must be guided by sound legal principles (Albemarle).

3.Q:  What principles?  Winston represents one trad'n, to restore P to as near as possible to the position P would have had but for the violation.  That still leaves some room for discretion.

Bailey represents a different trad'n, that the chancellor has a roving commission to do good.(equity)

These 2 trad'ns are poles on a single continuum describing the extent of the trial judge's discr.  Bell may fall somewhere in between.  Another intermed. case is Community Renewal Foundation, allows the trial judge reasonable discr. to determine repairs necessary to correct the violation.

Prophylactic Injunctions
· Prophylactic relief if appropriate where D propensity of doing harm to P is so high that it’s unacceptable.  

· IDEAL: Generally speaking, separation of powers suggests that a court can never order a D to do something or refrain from doing something that the substantive law does not already require.

· REALITY: courts may enjoin unlawful conduct + lawful conduct as necessary to protect P

· Why: The wrongdoer bears the risk of uncertainty that his own wrong created.

· The court has discretion to design a remedy that makes sure the P rightful position is achieved.  Sometimes this requires going beyond substantive law.

STRUCTURAL INJUNCTIONS THE REACH OF THE INJ WHEN ISSUED

Equitable discretion approach to remedy

Swann v. Char.-Meck. Bd. of Educ.

· Rightful position rhetoric, but equitable discretion result.  Court says it’s only addressing de jure segregation, but its remedy is clearly an attempt to remedy de facto segregation – to do complete equity.

· De facto discrimination is constitutional

· De jure segregation by state law / policy is unconstitutional

· Structural injunction: restructure institutions that are systematically violating the law or whose structure is unlawful.

· Really just a long series of preventive and reparative injunctions in a complex case

(1971):  Ct. adopted a plan that gerrymandered school districts & also paired black & white students not reached by the gerrymander & bused them between the schools.  Ds appealed.  Sup. Ct. emphasizes scope & flexibility of dist. ct's powers to remedy past wrongs once a right & violation has been shown.  Nature of viol'n determines scope of remedy.  Rejects mandatory quotas, but approves their use as a starting point in shaping a remedy.  One-race schools in mixed districts will be subject to strict scrutiny to see that school assignments are not part of state-enforced segregation (presumption against these schools).  Gerrymandering districts is okay as an interim measure.  Busing students up to 7 miles/35 mins. is okay.  Once the duty to desegregate has been accomplished, yr-by-yr adjustments of racial composition are not req'd.

Notes on Remedies in School Desegregation:

1.
De jure versus de facto segregation.  De jure segreg. is deliberately caused by state authorities; it violates the const. & must be remedied.  De facto segreg. is from all other causes except deliberate conduct of the state; it does not violate the const.  If school seg. results from housing seg., & if housing seg. results from the preferences of home buyers and renters, or from discrim. by landlords, real estate brokers, etc., the resulting school seg. does not violate the Const. and need not be remedied.  However Swann can possibly only be explained as a covert attempt to remedy de facto segreg.  Swann is written as an opinion about remedying dejure seg.

3.
The ct. assumes that housing segreg. exists b/c of school segreg., but a large body of social science evidence points the other way.  Ex.:  When southern schools were desegregated, housing segreg. increased.  Many gov't policies reinforce the societal pressure for housing discrimination.

5.
The Swann ct. gives a directive to achieve "the greatest possible degree of actual deseg."  Can be read to mean de jure deseg. only; but could mean elimination of segreg. from all causes, which might make Ps much better off than if there had never been a violation.  The cts. of app. have adopted the 2nd reading.


6.
Swann is still good law for facts confined within the school zone.

Rightful position approach to remedy

Milliken v. Bradley

(1974) Ct's opinion emphasizes rightful position narrowly drawn: redress harm to same scope, degree, and extent to which it occurred and no more – identify harm particular victims suffered and cure that only. Now the majority approach

· consequential damages: injunction may address consequential damages of unconst. Behavior; therefore, a desegregation plan may include educational components because segregation in society created segregation in schools

Lower ct. found int'l segreg. in Detroit, & that desegreg. w/in Detroit was imposs. (b/c of housing patterns, # of blacks, & probable white flight).  Lower ct. ordered for a busing plan to include 53 suburban school dists.


D.Ct.'s approach to what constituted "actual desegregation" raises the fundamental question, not presented in Swann, as to the circumstances in which a federal court may order desegregation relief that embraces more than a single school district.


Sup. Ct. says std. for a busing remedy is the rightful position.  The scope of the remedy is determined by the nature & extent of the const'l violation.  Violation involved Detroit only.  W/out an interdist. viol. & interdist. effect, there can be no interdist. remedy.  The ct's opinion was based on fundamental limitations on the remedial powers of the federal courts to restructure the operation of local and state governmental entities (separation of powers and federalism).

[This case was an opening shot at an attempt to limit busing which fizzled out]

Notes on the Measure of Injunctive Relief:


1.
Maj. & dissent in Milliken disagree over what Ps' position but for the wrong.  White (diss.) says blacks & whites would have gone to school together (but this ignores that this would have happened years ago, before white flight).  Marshall (diss.) assumes that whites move to suburbs to escape desegreg.


2.
Maj. says but for the wrong, Ps would have been in school in Detroit in a largely black system, but w/out artificial separation of whites & blacks who remained.  Seems to balance w/ political & economic difficulties, & trad'ns of local control.


3.
Q:  Why assume the effects of school segreg. on housing patterns end at the dist. line?


4.
Q:  Why is the ct's overriding the statute requiring app'tment of an interim J.P. in Bell v. Southwell different than overriding the statute creating school dists?

Notes on the Consequential Harms of School Segregation:


1.
Milliken II:  On remand, the dist. ct. ordered a plan which covered Detroit-only busing & for new training & programs to cope w/ integration.  The costs were paid 1/2 by Detroit Bd. of Ed. & 1/2 by the state.  The state appealed, saying the educ'l parts of the remedy exceeded the scope of the viol'n (discriminatory student assignmt).  The Ct. rejected that claim, b/c the need for the educ'l parts flowed directly from the viol'n.

Milliken II

 (generous view of causation):  Distilled cases into 3-part summary:



(1)
Fed. remedies must be related to the cond'n alleged to offend the Const.



(2)
They must be designed as nearly as possible to restore the Ps to the position they would have had but for the discriminatory conduct.



(3)
They must take into account the interests of state & local authorities in managing their own affairs.

The Milliken cases support the 1st tradition, the rightful position, as legitimate.

Dayton I 

(1977):  Lower ct. found only limited efforts to segreg. many yrs. ago, but ordered city-wide busing anyway.  Sup. Ct. reversed b/c the remedy exceeded the scope of the viol'n.  Said the remedy must be designed to redress only the incremental segregative effect of the viol'ns.  There may be a systemwide remedy only for a systemwide impact.

Dayton II

(1977):  On remand, the dist. ct. dismissed, holding that Ps failed to prove any current incremental segregative effect.  Ct. of app. reversed, & reinstated the original citywide busing plan, using a chain of presumptions which effectively attributed all segreg. in the city to the proven acts.  The Sup. Ct. affirmed, endorsing the chain of presumptions.

Missouri v. Jenkins

Innovative remedy to desegreg:  Make black schools magnet schools.  School dist. could not raise the $$.  Dist. ct. orders tax increase by enjoining state from enforcing tax limit on school dist.  Cert. is denied on the propriety of the remedy (dissent says the remedy was permissible, but not req'd).  Maj. calls this a school dist. tax; the dissent a state tax, b/c all tax author. comes from the state.  Maj. wants to say tax limits are unconst. as applied, but instead says there is "reason based in the const." to set aside the limits.  Holding: A local govt with taxing auth may be ordered to levy taxes in excess of the limit set by state statatue where there is reason based in the Const for not observing the statutory limitation.  Dissent says tax limits are const'l b/c neutral; cannot be set aside unless unconst'l.  19th Century cases finding implied promises to raise taxes to pay bond debts support the majority.  Majority says funding is part of a remedy.  Dissent says taxes are inherently beyond judicial power.

Held: court categorically forbids imposition of a remedy broader than the harm complained of.  

Adopts Miliken holding, disfavoring Swann

Majority:

· trial court can’t do indirectly what it can’t do directly; can’t pursue a metropolitan remedy.  Remedy cannot be broader than the harm complained of.

· Resist the urge to allow scope creep and remedy only the particular wrong being pleaded.

· Ignore all conditions which don’t flow directly from the illegal activity complained of.

· Concern: court shouldn’t make P better off than they would’ve been without segregation.

· External limit on remedies: courts should place P in their rightful position to the extent practicable given existing constraints.  Federalism, separation of powers, and the limits on courts’ power (lacking purse or sword) constrain scope of remedy.

Dissent

· Different view of record; segregation caused white flight, so anything that reattracts whites goes toward implementing the rightful position.  

· No concern about proximate cause, proportionality, or making P better off than they wouldv’e been otherwise.

Thomas Concurrence

· Rightful position does not equal fixing all historical wrongs.

· Concerned about external limits on remedies.

Return to equitable discretion?

Hutto v. Finney

Majority

· Rightful position includes workable rules to make sure the rightful position is actually reached, even if the rules are prophylactic in nature.

· The court has the power to eliminate each component of a synergistic violation (complex, interconnected violations justify extra leeway on the remedy)
· Courts may consider violations as a whole and fashion a remedy to fix constitutional violations as a whole

Dissent: Rehnquist

· No prophylactic remedies. 

· Courts have no power to go beyond the constitutional minimum

Were past const. violations remedied?  Terrible prison cond'ns were found to be unconst'l.  Dist. ct. ordered changes, but gave Dept. of Corrections great latitude.  Finally, the dist. ct. entered a order w/ specific reqm'ts, including a 30-day max. on punitive isolation.  On appeal, the 30-day max is upheld.  Dist. ct. had authority to address each element of the viol'n.  The 30-day limit will help to correct the viol'ns, & presents little danger of interference w/ administration.


Dissent (Rehn.):  Would have put Ps in position but for the harm, & no better.  RE:BAILEY, no more const. violation; rightful position is incremental effect.

More Notes on the Measure of Injunctive Relief:

Two trad'ns from reparative injunctions section:

(1) Restoring P to his rightful position;

(2) Equitable discretion.

Milliken et al. suggests that only #1 is legitimate.  Hutto suggests that the Ct. did not mean to completely kill off #2 courts still have the discretion to order broader remedies, (but the discretion is still more limited than power to do complete equity in the case).
Re:
Albermale suggest that guide to discretion is the large objective of the substantive law being enforced.
Limits of structural injunctions – minimum reqmts, max remedies

Lewis v. Casey

· Ariz. Prisoners bring a class action alleging inadequate access to the courts based on one clear and one possible violation.

· Scattered violations do not support a systemic remedy

· Relief is limited to past or immediately imminent harm, else the courts would be taking over legislative and executive functions.

U.S. v. Virginia

· A case where the Court’s narrow rightful position standard cuts the other way – forcing a better, more expensive remedy that otherwise would’ve been granted.

· Lesson: having a standard cuts both ways

· Rightful position as P argument: by redefining the nature of the violation, you can propose a different remedy that equals the “rightful position”

· Here’s where the play in the Court’s rule remains – if P can manipulate the “rightful position” by arguing over the nature and extent of the harm

· Conclusion: “rightful position” is pretty indeterminate, but it’s more determinate that “complete equity in the case.”
· Whole Court seems commited to narrow rightful position principle 

Notes on the Measure of Injunctive Relief:

1.
Mystery:  Why cert was denied on propriety of remedy.  Conservatives may have wanted to make a stmt about judicially ordered taxes, & may have outsmarted selves.

2.
Cts. have rarely had to order taxes, but all the desegreg. & inst'l reform cases order expenditures that obviously require taxes.  Ct. ordered expenditures are more defensible when ct. focuses on rtful position than when ordering free-wheeling reform.

3.
Ds always have the option to close the inst'n if they are unable or unwilling to run it constitutionally.  Ex:  Palmer: ct. upholds closing swimming pool rather than integrating.

4.
Can say judges are not violating separation of powers when ordering expenditures to cure const'l viol'ns b/c power to run something unconst'ly was given up by the democratic process when it passed the 8th & 14th Amds.  But big $$ ordered by the ct. will likely come from neglected groups rather than the majority.

5.
Remedies in structural cases are often negotiated; occasionally key legis've committees are involved.

6.
Potential for abuse exists when one life-tenured judge tries to run, for ex., an entire prison system.

7.
Hutto:  Award of atty's fees against the state does not violate the 11th Amd, as long as not larger than necessary & state is given time to adjust budget.

8.
Conflicting incentives:  Officials may understandably view an inj'n against themselves as a means of getting more $$ from the legislature.

9.
Q:  Are limits on KCMSD's taxing authority in Jenkins more like appointment statute in Bell, or school dist. boundaries in Milliken I?

Notes on the Municipal Bond Cases:

1.
Lots of munic. bond cases in last 1/2 of 1800's, mostly over bonds issued for RR construction.  Many bonds were issued far in excess of ability to pay, in hopes of dramatic growth when the RR came.  Many RRs were never built, & those that were rarely produced sudden wealth.  Many municipalities repudiated, & bondholders sued in fed. ct.

2.
Sup. Ct. enforced most of the bonds.  Sometimes it held that repudiation violated the K clause.  But often, the defense was that the munic. lacked authority to issue the bonds, & thus the bonds were void under the state const.  A ct. decision that bonds were void from the start did not viol. the K clause.  Here, the Sup. Ct. invoked its asserted power to declare general law in diversity cases, & refused to be bound by state sup. ct. interpretations of st. const'ns; held the municipalities did have power to issue the bonds.

3.
Ds did not pay just b/c they lost in the Sup. Ct.  Many creative measures to avoid pymnt.  Sup. Ct. refused to uphold a receivership, but ordered local officials to issue warrants on munic. treasuries.  The Ct. ordered local off'ls to raise taxes to max. rate under st. law, & implied power to levy special taxes to pay bonds, then ordered off'ls to levy this implied tax.  Ct. appointed the fed. marsh. for the Dist. of Iowa to levy & collect local taxes (Rogers).

4.
Rogers was as far as the Ct. went.  Iowa had a statute that the Ct. thought allowed its holding in Rogers, but it thought the cts. had no inherent power to levy taxes.

5.
Intrusive remedies against defiant local gov'ts & deference to good faith efforts by st. & local gov'ts are not new.

6.
Result of this episode was formalization of the munic. bond business.

MODIFYING INJUNCTIONS

Rufo v. Inmates of the Suffolk Co. Jail

[leading modification case]:  Jail cond'ns were held unconst'l.  A consent decree based on the parties' agreement was entered.  D sought modification of the decree b/c of changed cond'ns (more rapid rise in inmate popul'n than expected).  CT:  Fed cts may not order States or local govts, over their obj, to undertake a course of conduct not tailored to curing a const violation that has been adj.  While a decision that clarifies the law will not, in and of itself, provide a basis for modifying a decree, it could constitute a change in circumstances that would support modification if the parties had based their agreement on a misunderstanding of the governing law.  To get modific'n, must show a signif. change in facts or law warrants revision of the decree & that the proposed modific'n is suitably tailored to the changed circumstance.  Another Q:  Where does ct. get power to order more than the const'n requires?  A:  From the parties' consent.
Modification: Injunctions may be modified to reflect changed circumstances, but modified injunction must not defeat the central purpose of the original decree

· Changed Circumstances means:

· Substantial change in conditions of fact which were unforeseeable

· Substantial change in law
· Public interest (equity)

· To better or more quickly achieve the goals fo the decree (equity)

· Where the terms of the inj. Are unjustly onerous (equity)

· Caveats:

· Modification must not create or perpetuate the constitutional violation complained of

· You may not re-write an injunction to meet only the constitutional floor

· Tailoring: a modifiable injunction is a much better tool.  It’s more effective, especially in complex cases, because it can be fine-tuned to ensure the rightful position is obtained.

Scope of judicial power

· Remedy must be tailored to the violation; court only has authority to create a remedy that puts P in rightful position at constitutional floor / narrowly tailor the remedy

· CF. Dissent: constitutional floor is a minimum; after that, find the best remedy

· But note: parties can agree to go beyond the P rightful position, just not under.  And where they do so, the court may use its contempt power to enforce the injunction – the power to do so come from the consent of the parties, not the constitution

Notes on Modification of Decrees:

1.
U.S. v. Swift std. of "a clear showing of grievous wrong evoked by new & unforeseen conditions" is rejected in Rufo.  It was often ignored or evaded, but never repudiated.  May be dead.  It is unclear whether the cts look at Rule 60(b)(5) is limited to institutional reform.

2.
Trad'l answer to why inj'ns are more subject to modif'n than damage judgments is that inj'ns speak to the future, & justice requires some way to respond to changes.  But so do many damage judgements.  Damage judgmts could be made modifiable or could provide for periodic payments in light of developments.

3.
Modifiable judgmts & periodic payments have costs in continued litigation.  Cts. are more willing to pay these costs for equitable remedies.

4.
May be that an inj'n that has become unduly harsh does more harm than a damage judgment that turns out to have been erroneous.

5. 
A modifiable inj'n is much more powerful & effective b/c it allows a judge to learn by trial & error thru a series of orders.  It is often understood that the 1st order is just one of a long series.  The Swift std. was wholly inconsistent w/ this approach, b/c it was unworkable.  Swift involved what we would now call a structural inj; it attempted to restructure the meatpacking industry.  The decree did not use the incremental working methods of the modern structural inj cases.

6.
Swift might have survived w/ respect to modif'ns that defeat the central purpose of the decree.  The Ct. had earlier held Swift inapplicable when a decree fails to achieve its central purpose & a party seeks modif'ns designed to achieve that purpose (U.S. v. United Shoe).

8.
In Rufo, the parties settled while Bell v. Wolfish was pending.  Each side wanted to avoid the risk of adverse resolution of the issue of double celling.  The Swift settlement seems to have been similarly motivated.  Where settlement occurs to avoid risk of pending dispositive case, the parties cannot later claim changed circumstances when the case they were dodging later becomes a favorable precedent.
Modif'n of school desegregation decrees

· School desegregation decrees are temporary and me be discontinued

· In Dowell, the Ct. said school deseg. decrees, unlike the one in Swift, are not inteded to be perpetual.  

· Std. for modif'n

· whether the Bd. had complied in good faith w/ the decree

· whether the vestiges of past discrim. had been eliminated to the extent practicable.

· Hard question: what’s a vestige of past discrimination?

Consent Decrees
· Consent decree is an injunction entered by consent – a settlement

· The standard of modification is the same for consent decrees and injunctions.
· Exception: settlements to avoid the risk of a pending decision shouldn’t be modified when the decision comes down
· Without a trial, how do you know what the facts were when the consent decree was entered, and how do you know if a modification is acceptable due to changed circumstances?

· Cardozo: infer facts that would make sense of the decree

· Alternative: conduct a double trial on the motion to modify – to prove facts then and now

INNOCENT 3rd party substantive rights / STRUCTURAL INJUNCTIONS

Hills v. Gautreaux

Third party substantive rights

1. Courts may not enter a judgment against a party not subject to liability to structurally enjoin it. 

2. Courts may indirectly affect third parties if the effects arise out of a legitimate injunction against an adjudicated wrongdoer.

3. The indirect effect may not reach the point of restructuring the third party:  

A court may order a housing authority to correct segregation it has facilitated over an area outside the locality in question.  Case on racial segreg. in Chicago public housing.  Ct. ordered HUD to take remedial action in the suburbs.  Ct distinguishes between HUD & suburban school dists. in Milliken by stating that HUD has been found to violate the Const.  Two issues:  1) Relief goes beyond const'l viol'n (rightful pos'n); (2) Order has the effect of an order against gov'tl units that are not adjudicated wrongdoers.  Ct. holds:  (1) Relevant area is entire Chicago housing mkt., not just Chicago (even though Laycock says rightful pos'n would not include public housing in the suburbs); (2) The order only addresses things that HUD must do (but will have the effect of coercing action by "innocent" 3rd parties – key point – it’s OK because innocent 3rd parties are indirectly affected here, unlike Milliken.

Hills & Milliken I together:  Cannot issue orders against innocent 3rd parties, or even against adjudicated wrongdoers to restructure innocent 3rd parties.

NOTE: Gautreaux says you can have spillover effects; Milliken I and Jenkins III say that no spillover effects are allowed; only way to reconcile the cases: no federalism concerns in Gautreaux like there were in Milliken and Jenkins.

Notes on Relief Against Third Parties:

2.
Hills says a wrongdoer can be ordered to take action that will affect innocent 3rd parties.[p400]  This implies that in Milliken I, Ps were entitled to an order directing the state (an adjudicated wrongdoer) to provide relief outside the city by using its powers to restructure & consolidate local school dists.  Ct. insists Hills is a balancing opinion, but Laycock thinks it is not.  Milliken written in rightful postion terms; Hill written in third pary rights.  Ct in Hill deemphasizes balancing test in Milliken.
3.
Some read Hills as saying that innocent 3rd parties cannot be ordered to help remedy D's viol'n (ex:  could not order police to protect students from opponents of desegreg.).  Seems inconsis. w/ FRCP 19(a), which provides for joinder of parties in whose absence complete relief cannot be accorded...."  


But Matter of Boung Jae Jang held that the ct. had inherent authority to enforce its order & that police had a duty to enforce the law (police retained discretion as to how to enforce).

4.
U.S. v. Bd. of Sch. Commsrs held the state as the only adjud'd wrongdoer, when city & 'burbs were consolidated for all purposes except schools.  Ct. ordered transfer of students between dists., & ordered the state, as the only adjud'd wrongdoer, to pay all costs of the plan.

Gen'l Bldg. K'ors Ass'n v. Pennsylvania

Third party substantive rights

Courts possess inherent power to subject innocent third parties to minor and ancillary orders – things that require minimal effort and no disruption
  Case of racial discrim in operation of Union apprent'ship program.  Collective bargaining agrmt channeled hiring through the program.  Ps sued K'ors & trade assoc'ns, but it is the Union that is discriminating.  Sup. Ct. says Ds are innocent 3rd parties.  Ct. cannot do much to innoc. 3rd parties, but it can do "minor & ancillary" things.  However the order here is not minor & ancill. to Ds, so the order cannot stand.

What’s minor and ancillary, what’s substantive?

· Busing – substantive

· Making state officials pay for remedy – substantive

· Title company – minor and ancillary (just holds documents in trust)

· Developer with illegal permit -- unclear

More Notes on Relief Against 3rd Parties:

1.
All Writs Act:  Authorizes fed. cts. to issue all writs necessary or approp. in aid or their jurisd'n.  Used in U.S. v. N.Y. Telephone by the U.S. to get an inj'n ordering D to place a pen register (# tracing device).

2.
Zipes v. Trans World Airlines & Teamsters v. U.S.:  Ordered Ps to be given employment w/ seniority retroactive to the time they would have been E'ed.  In Teamsters, Ps could jump ahead of workers w/ longer actual service when openings arose.  Perhaps the orders to the union were "minor & ancillary," but effect on incumbent workers was great.

****
3.
Combining the Ct's stated rules w/ the factual results of its cases, the law seems to be that innocent 3rd parties can be indirectly affected (Hills) substantially (Zipes, Teamsters), but not to the point of being restructured (Milliken I), by orders to Ds who violated the law.  Innocent 3rd parties may also be subjected to "minor & ancillary" orders themselves (N.Y. Telephone, Gen'l Bldg. K'ors).
4.
Bradley v. Detroit Bd. of Edud.:  Ct. vacated inj'n against putting a halfway house next to a magnet school that was part of a desegreg. plan; threat was too speculative.  Mich. Dept. of Corr'ns had agreed to buy the bldg. from the Salv'n Army (innocent 3rd party).

5.
Problem:  When parties settle in ways affecting the rts. of nonconsenting 3rd parties.  Ex:  Hiring quotas in settlements of E'ment discrim. cases.

innocent 3rd pARTY PROCEDURAL RIGHTS

Int'l Ass'n of Firefighters v. City of Cleveland:

3rd parties are not bound by consent decrees and if they’re hurt by them they can sue. 

Why: Due process rights. 

 The Sup. Ct. has upheld a consent decree providing for racial preferences, over the obj'n of the union representing white workers.  The ct. found it clear that the black firefighters & the city were free to settle their differences in a consent decree, & that white firefighters could not veto the settlement.  But the ct. also said that whites were not bound by the decree.  They were free to sue the city under the eq. prot. clause, civil rts. laws, or the collective barg. agrmt.

Martin v. Wilks:

Parties can only bind themselves; can’t bind others external to suit

Best solution: join all parties

Divided Sup. Ct. subsequently held that white E'ees alleging race discrim. in promotions are free to challenge the affir. action provisions of an earlier cons. decr. between their E'er & black E'ees.  The maj. opinion says that no one is bound by a decree unless he was a party, that the black Ps should have joined the whites under FRCP 19, & that no one is obliged to intervene in a suit to which he has not been made a party.

8.
Congress undertook to overrule Martin in the Civil Rights Act of 1990, which binds E'ees if they had any notice from any source that their interests would be affected by the decree.  But it remains to be seen whether the act will survive a challenge under the due process clause.

9.
The problem of binding 3rd parties inheres in any trilateral dispute, not just affir. action cases.

10.
Laycock-Wilks may be a good solution.

CHAPTER 4: CHOOSING REMEDIES

Irreparable injury rule: DAMAGES OR PERMANENT INJUNCTIONS

PARDEE v. CAMDEN LUMBER CO.

Irreparable injury rule: equity will not act if there is an adequate remedy at law (see Laycock’s version, below)

Adequate remedy defined: "Adequate remedy" means a remedy as complete, practical, and efficient as the equitable remedy.
Trend: increased willingness to find irreparable injury and grant injunction because $ damages are never truly “adequate”

  Ct. changes rule from one allowing a trespasser to destroy a forest so long as he is able to pay for it, to one that protects the owner of the property from such depredations.  (Societal conditions change, rules must change.  Here, timber was at one time a drag on the market, w/ little or no value, in many parts of the country.  Rules formulated in such conditions are bound to be changed when wood becomes a valuable commodity.)  Ct. also suggests that if land is considered unique, so should the timber be considered such a part of that estate that it cannot be separated from it, and hence cannot be replaced by the mere payment of $ in the way a horse,etc. could be replaced.

Arg-Inj is difficult to enforce.  Here, ct could either (1) grant inj or (2) allow dmg, req pmt.

Pardee illustrates and interprets the rule that courts will not grant an equitable remedy if a legal remedy would be adequate, or in other words, where the legal remedy is inadequate, equity will intervene.  

Content of rule-Damage remedy is adequate only if defendant can replace w/something substantially similar.  In Pardee, adequate if it can be used to replace trees in kind.  Damage remedy here is inadequate for two reasons: 1) can’t replace the trees because they have to grow back in, 2) D is insolvent, and majority rule is that where D is insolvent, a money damage award = irreparable injury (because there’s no way to collect)
FREDERICK MAITLAND, EQUITY(p. 419)

Notes on the History of Equity in the United States

· Article III of Const. authorizes equity jurisdiction for federal courts and Congress conferred it in 1789.  Federal courts had separate law and equity sides; cases could not be on both.  FRCP of 1938 accomplished complete merger of law and equity in federal courts.

· With the merger of law and equity, the adequate remedy rule no longer serves any useful purpose.

Notes on arguments for/against Irreparable Injury Rule

Does the irr. Inj. Rule serve any purpose after the merger of law and equity?

· Injunctions impose a greater burden on the courts than a damage award

· True for structural injunctions, but not others

· Injunctions involves refraining from action, and dodges tricky damage calculations – lifting burden on P to prove up damages

· $ damages require affirmative action by D

· Injunction greater intrusion on D liberty?

· There is greater risk of judicial abuse, but the danger is small. The irreparable injury rule doesn’t police abuse anyway

· And, whose liberty do we care about anyway? P or D?

· Timing

· True – it’s much tougher to prevent harm before it occurs

· Sometimes it is more practical to let the harm occur because the court can’t intervene quickly enough

· Protect jury trial? 

· Only D right to jury trials is protected, and generally it’s P who want a jury

· Economic efficiency

· Litigation is not as reliable as market transactions for channeling resources to their highest / best use

· Exceptions: too many parties , bilateral monopoly both cases where transaction costs are too high for a bargain to occur without the legal system forcing it (by refusing an injunction and setting a price in $damages later).

Econ view of irreparable injury rule

· Profitable violations of law should be encouraged if the violator compensates his victims.  Economic purists do not care about the unfairness of these results.  Where the costs of negotiating a voluntary transaction are high, proponents of the econ view would deny the inj and leave victims to their dmg remedy.  Another common source of high tx costs is bilateral monopoly, where the parties have no alternative but to deal with each other.  Litigation always invovles such monopoly, the parties cannot settle with anyone but each other.

· Belief is in efficient breach of K, not efficient theft of property – or, economic view only works in certain domains

· Law & Econ prefers negotiation and voluntary transfer of property because we value the right to exclude.

· However, there are some cases where it’s economically beneficial to go ahead and act

· K efficient breach – especially where bilateral monopoly or too many parties make transaction costs too high

· Torts – it’s impractical to use injunctions because with tort, the harm is either unforeseeable or there is no market that anyone would agree to for their body parts, pain, etc.

· Summarize: Where transaction costs are high, the usual remedy should be dmgs; where transaction costs are low, the usual remedy should be inj.

Notes on the Content of the Irreparable Injury Rule 

1.
Pardee says dmgs are inadequate because P can't use the money to replace the trees.  

2.
In civil rights cases, injs are the standard remedy, despite the irreparable inj rule.  

3.
Cts have not accepted the econ view that injs should be withheld when tx costs are high.  The rule that dmgs are inadequate unless P can go to the market and replace the very thing he has lost turns the econ advice nearly upside down.  If he cannot replace it, either he has the only one & it is about to be destroyed, or def will be the only source of supply.  Thus, monopoly is the law's most common reason for granting injs.

DOUGLAS LAYCOCK, INJUNCTIONS AND IRREPARABLE INJURY RULE

How inadequate must the legal remedy be?

Traditional rule:

(1)
Equity will not act if there is an adequate remedy at law.  

(2) "Adequate remedy" means a remedy as complete, practical, and efficient as the equitable remedy.  

(3) Damages are adequate except where the very thing lost is irreplaceable

Laycock's Reformulation:

· Real work of rule is done by its adequacy requirement

· Plaintiff is entitled in all cases to the most complete, practical, and efficient remedy.

· But, legal remedies almost never meet this standard

· If a legal and an equitable remedy are equally complete, practical, and efficient, the legal remedy shall be used (Irr. Inj. Rule acts as a tiebreaker).

· Whenever choice of remedy matters to P, the irreparable injury rule will be satisfied.

· The first formulation suggests a stronger prejudice against equity; it is responsible for judicial statements that injs are an extraordinary remedy.  Laycock's reformulation would make clear that the irreparable injury rule is simply a tie-breaker, and that P is not to be disadvantaged because of it.

Erosion of the irreparable injury rule

· Legislatures are eroding the rule with legislation

· Courts don’t apply it rigorously

· Rule is applied as a post-hoc rationale for decisions made for other reasons

Replevin at law erodes irreparable injury rule

Brook v. James a Cullimore

Example of application of legal remedy called replevin.  By legislation, some states allow P, not D, to select their remedy at law – replevin or $ damages.  

Replevin: 

· common law action to recover property. 

· Not subject to irreparable injury rule

· Enforced by sheriff seizing property  -- works only to return property once taken

· Not as effective as the court’s contempt power, which may prevent or repair harm

The availability of replevin casts doubt on the Irr. Inj. Rule – doesn’t make sense to have to show irreparable injury before D takes item, when once it’s taken, you get it back without showing irreparable injury.

Irreparable injury rule fails to apply even where damages are uncertain

Continental Airlines v. Intra Brokers

D intra brokers obtained and resold Gold C vouchers for continental flights, at first with Continental’s express approval.  Later, Continental expressly prohibits the practice.  May P enjoin the trade in coupons, or only get $ damages later?

· Court finds that there may not be any damages, but also that proving damages would be very tough and complex.

· Court finds that harm to P is loss of his right to control his business

· Court argues that it doesn’t make any sense to allow wrongdoers to inflict harm at will, so long as they’re solvent and can pay for it

· Unique property is always justification for an injunction.  However, even with truly fungible property, courts will often still grant injunction.

Damages or specific performance: Irreplaceability II

Replaceability and the irreparable injury rule

CAMPBELL SOUP v. WENTZ

Court finds that SP warranted b/c chantenay carrots with red centers were unique due to a shortage in the market.  However, court refuses to enforce K b/c it’s unconscionable (Campbell’s drove too hard a bargain?).  Campbell K'ed to have farmer Wentz grow special carrots for him, at a specified K price.  When price for these carrots skyrocketed, Wentz sold on the mkt. and paid L.D. clause.  Campbell sued for an injunction against continuing to sell carrots, and asked for specific performance since it couldn't get the carrots elsewhere.  TCt said, "carrots not unique."  AppCt. thought they were, but affirmed b/c of unequal bargaining power. "Equity does not enforce unconsionable bargains."

Focus is how hard would it be to measure dmgs.  Pt of Pardee/Campbell is replacement [universal rule].  Doctrinal pt: if not replaced, dmg remedy is inadequate [replaceability rule]
SP and expectancy damages are two ways to do the same thing – put P in rightful position.  Cost to D should be the same either way.

$ damages are only adequate if they can replace the thing lost – what matters is replacement.  If you can’t replace the item with $, then the item is unique
· In a time of shortage, normally fungible goods become irreplaceable and therefore unique

· Economic argument: SP interferes with efficient breach
· However, third party’s willingness to pay more than contract price does not prove more valuable use

· Contract market damages also preclude possibility of efficient breach

· Whole dispute turns on transaction costs of dissolving first contract and entering new one

· Efficient breach seems inconsistent with Chicago school preference for voluntary transactions

· Efficient breach is emphatically not the law in shortage cases – shortage is grounds for SP

· NOTE: inconvenient/difficult replacement may or may not be grounds for SP – Irr. Inj. Rule makes a difference here.
NOTES ON SPECIFIC PERFORMANCE
1. Specific Performance is simply a specialized form of inj, an order to def to actually perform his K.  Its availability is conditioned on a showing of irreparable injury.

[NOTE: of course, SP only available where SP is still an option]


2.
In Campbell, carrots are gone, fight is over $$.  Usually this makes issue moot, b/c the $$ value of a right to S.P. is expectancy dmgs.  Choice b/t damages and spec. perf. is b/t two ways of giving expectancy: Will be give P carrots or expected value of the carrots?  


This equivalency breaks down in Campbell b/c of the liquadated dmgs clause.

Liq dmgs v. Specific Performance = Ct assumes liq dmg clause does not exclude spec perf.  Equity ct would not recognize clause against spec perf.


Sometimes, b/c cts are so slow, the issue moots itself (i.e. carrots are canned into soup already.)


4.
Campbell not a fluke.  Cts. frequently grant Specific Performance in K's for ordinary goods if scarcity, time constraints or sheer size of K make cover difficult or impossible.


A.
KAISER TRADING COV. v. ASSOCIATED: When D owed 4K tons of cryolite, but world mkt only offered several hundred tons, Ct. forced S.P.


B.
EASTERN AIRLINES v. GULF:  After 1973 oil embargo, ct. forced S.P. where cover was possible, but would cause "chaos and irrep. damage." 


C.
CURTISS BROS. v. CATTS:  Sale K for tomato crop spec. enforced, since it said pre-harvest K'ing for supply was the very thing P had bargained for.  (Some cotton cases come out like this, as well, esp. where the parties stipulated the cotton was unique.)


7.
U.C.C. 2-716(1):  Inability to cover is only "strong evid." of need for specific performance.  § 2-716(3):  Once goods are identified to the K, buyer can replevin them (recover where wrongfully held.  Replevin not subj to the irrep inj rule or general notions of equitable discretion b/c is a legal remedy.


8.
Where a P couldn't afford to cover, Ct. gave relief.  B/c D promised to cure and didn't, P defaulted on a loan.  Ct. gave S.P + consequentials since cover wasn't possible.  Stephen's Machine & Tool.

Notes on Efficient Breach of Contract

1.
Market theory can clash w/ reality:  Econ. says there's never a shortage b/c prices will rise to find demand.  In reality, producer may be priced out of the mkt.  "Efficient marketers" say this is how things should work.

A.
Laycock says that in reality, the rise in price would have to be extreme to justify the "efficient br/K".  More commonly, when shortages occur, producers naturally scramble to supply their best customers first, and hope that the empty-handed ones won't take the time to sue. (but case law is overwhelmingly on the side of S.P. here)

B.
So what's the diff. b/t "efficient br/K" and "efficient tort" or "efficient theft?"


1.
E. Tort:  Can't have a mkt solution to remedy torts before they occur, so P's only recourse is to get $$ afterward.  The "Efficient P" will decide whether his benefits outweigh D's losses.  If so, he'll tortfease (assuming transaction costs all wash.)


2.
E. Theft:  Bad policy to let this happen as it tramples on prop. rights & fails to reward the owner for what was his.


3.
Is E. Br/K more like 1. or 2.?  Why not treat Campbell's K rights as property rights?  Laycock suggest it's b/c P & D are engaged in a bi-lateral monopoly: they can only deal w/ themselves, as in HART v. WAGNER, and the P will not let D out of the bag.  Does this imply a moral aspect to K promises?  The two views are a) Holmes's, that K's have no moral quality - you perform or you pay, that's it, or b) that "a promise to perform is not an option to perform." And why shouldn't Campbell get its carrots even if somebody else does have a more valuable use for them? Shouldn't they be rewarded for having the foresight to guarantee themselves a supply of vegetables?

2.
Proponents of the econ view of law often speak of the need to encourage efficient breach, & this suggests a hostility to specific perf.
NOTES ON UNCONSCIONABILITY AND RELATED DEFENSES


1.
Unconsionability and fraud are equitable defenses, and fraud is what caused the clash b/t law and equity in 1615.  Result: King James I established power of equity to enjoin law proceedings.  


2.
W/in equity, a hierarchy existed: fraud was worse than unconsionability, for instance (and inadequate consideration, unilateral mistake and ambiguous terms are sandwiched in there somewhere).  Hence in CAMPBELL, ct. denied S.P. but awarded damages.  Does this make sense in the ordinary run of cases?  What would be the diff. to D if Ct. said "No S.P., but pay $60/ton damages."?


3.
Two recent articles defend equitable defenses b/c they administer justice more straight-forwardly than damages cases have to.



A.
In damages, cts can shave a little here or there, or depend on the jury to do it, depending on how the ct. perceives the moral positions of the parties.



B.
In equity, S.P is either given or it is not.  Hence, ct. is required to acknowledge the moral judgements it is making, which it refers to as conscionability and/or discretion.    

Inconvenience and irreparable injury

THOMPSON v. COMMONWEALTH

Suggests that inconvenience of having to go into the market to replace goods makes the injury irreparable.

State of Virginia filed a suit against voting machine builder, and asked for S.P. since Thompson was the only co. w/ sufficient expertise to do the job properly.  VA Ct. did so order, b/c it thought the goods "unique or not purchasable in the market."  Here, there were no other machine shops properly equiped, so $$ would not help the state.  This, despite D's arguments that S.P. would amount to involuntary servitude.  Ct. says D is free to shop for a producer if it doesn't want to make machines itself, but this is a burden to be borne by D, and not blameless P.
NOTES ON SPECIFIC PERFORMANCE WHERE COVER IS POSSIBLE

1.
Deciding when cover is or is not possible can get pretty touchy-feely, and depends in large part on ct. discretion.  There is academic debate over whether to grant S.P. even where cover is available, since $$ frequently leaves P undercompensated, and $$ is supposed to indirectly act as S.P. That is Prof. Schwartz' view who also thinks it wastes resources to litigate damage issues specific performance could avoid, while Prof. Yorio would just make damages more compensatory, and anyway, compensation isn't the system's only goal.  Where P can more efficiently cover, he should.  Prof. Bishop says transaction costs would be higher w/ specific performance than w/ damages, while Prof. Ulen takes just the opposite view. Prof. MacNeil says transaction costs are too spec. & narrowly focused. He would have the parties sit down & bargain at the initial br/K to better determine what total costs are and how they will be distributed.

2.
TEXACO v. PENNZOIL case illustrates diff. effects a remedy can have (damages and S.P., here) when they both equal the same $$ amount:  S.P would have given Penn the company, its stock and its oil reserves, and Texaco would have been cut out of the picture.  By Penn suing for damages, Tex would not be able to recoup $$ paid for Getty, since it had indemnified Getty against Penn. Tex also got hit w/ $1 bill in punitives, and the damages were due immediately and in CASH. Tex responded by filing for bkcy.  Would granting S.P. have been as troublesome?

3.
WHEELOCK v. NOONAN(1888):  When D buried P's property under 18’ [18 feet] of stones, ct. ordered D to remove them, since it was manifestly unfair to make P move them and then sue for the cost.

Damages or specific relief:  undue hardship to Defendant and Court
Undue Hardship to Defendant

VAN WAGNER ADVERTISING CORP v. S & M ENTERPRISES

P leased bill-board space on side of a NY building.  When D bought the building (with aim of demolishing it), he cancelled P's K's.  P sued for S.P., with D urging that $$ was sufficient.  TCt refused S.P., and AppCt found no abuse of discretion.  AppCt. says "unique" is no "magic door to S.P.", since ultimately, all property can be converted to $$.  Ct. relies on Restatement, Second of Contracts, which establishes uncertainty in valuing property as the critical inquiry in S.P.  Moreover, ct. says it would be hardship on S & M to prevent it using its property just so Van Wagner can continue advertising.  AppCt. finds that $$ should be calculated for the term of the lease and awarded at once, rather than forcing P to bring a multiplicity of suits.  It is well settled that the imposition of an equitable remedy must not itself work an inequity, and that S.P. should not be an undue hardship. Held: 1) legal remedy is adequate, 2) equitable remedy would pose undue hardship – P loses on both grounds

[A case where the irreparable injury rule changes the outcome? Probably not]
· Court says physical uniqueness is not enough; measure of damages must be unrealiable

· Why: physical uniqueness means irreplaceability; usually is also means hard-to-measure damages.  Here, damages may be measurable by a formula keyed to traffic volume.

· Most common reason $ damages are inadequate: it’s difficult or impossible to figure out lost profits

Undue Hardship: D may defeat SP claim by demonstrating undue hardship will result

[Essentially a reality check rule – don’t stop a real estate development for a billboard]

D undue hardship must be great – every D will face some hardship – must be disproportionate to P gain

· Courts are really balancing equities and using the irreparable injury rule and the undue hardship rule post-hoc to justify a decision.

· Clearest implementation of economic approach.  Where P benefit from SP is modest compared to $ cost of injunction to D, no injunction issues.

· Exception: see Ariola: if D conduct too culpable, undue burden defense disallowed to prevent D from bypassing market

· Truth: whether injunction issues or not allocates power to P or D – then they bargain if they’re not satisfied, and the party with the injunction gets to be unreasonable

· But, different from economic breach:

· Decision entrusted to judge, not D

· Criterion is full range of social value, not willingness to pay

· Standard is disproportionate hardship, not an extra dollar

NOTES ON IRREP INJURY AND UNDUE HARDSHIP

1.
The usual rule is that $$ is never an adequate remedy for loss of real estates or damage to real estate, and is also routinely applied to sales and assorted claims about R.E., including encroachments to interference w/ easements to viol. of condo restrictions.

2.
As a general review of which side the players are on, Ct. notes that while Anglo-American law has disfavored S.P. historically, the current trend is to favor it, but the view is not unanimous, w/ Posner and Yorio against increased use of the remedy.

3.
Undue hardship to defendant is an independent reason for denying specific relief.
4.
In Van Wagner, ct applies both doctrines: (1) P's legal remedy is adequate (2) S.P. would impose undue hardship.

5.
The usual rule is that dmgs are never an adequate remedy for the loss of real estate or dmg to real estate.  This also applies to leases.

BOOMER v. ATLANTIC CEMENT CO.

Supports Van Wagner undue hardship rule – don’t shut down 45M cement factory that employs hundreds of workers because of a 185K drop in property values

 P landowners sued D cement co. in nuisance for dirt, smoke and vibration from nearby cement plant that is covering their homes with dust. Ct. denied injunction (likely because plant was worth 45M and had acted in good faith to abate nuisance with state of art technology), but awarded permanent damages.

1.
Old NY Rule:  If P can show more than $100 damages, injunction will issue no matter how much money D would lose (WHALEN v UNION BAG & PAPER CO. where D had invested $1 mill. vs. P's "small" loss: Ct. did not balance, but said injury to P was sufficient to issue injunction.)  But this causes some problems:

A. Acts to discourage commerce

B. Here, P can maintain successive actions as damages occurs.

2.
NY Ct. allows a departure from the rule, since it would close down the plant.  Two solutions seen: can either postpone injunction for a time to allow D to solve pollution technologically, or can award P's permanent damages to compensate for all past and future losses.(Ct. takes this tack.) (Ct. notes with favor previous case of EL train that allowed awarding permanent damages.)

3.
JASEN, DISSENTING:  Doesn't agree w/ idea of permanent damages; sees it as licensing a continuing wrong -- what incentive will D have to abate pollution now?  Also, cases favoring perm. dam. rather than inj. were, like EL train, in a public benefit context -- such "inverse condemnation" should not be available to private indivs or cos.

NOTES ON UNDUE HARDSHIP

1.
Valuing for permanent purposes is pretty tough: do you value for increases in cancer or asthma? For the cost to leave the area?

2.
Bi-lateral monopoly again: If injunction issued, D would sit down w/ P's and figure out their prices.  Since the range is conceivably b/t $185K and $45 mill, and there are 7 P's, this could take a long time.  


A.
All the injunction does is force D to the table - w/o it, D has no incentive to bargain at all.


B.
Alternatively, in FLETCHER v. BEALEY, a small D upstream polluter will bargain if big downstream P's injunction is denied; if inj. issues, D is out of business.


C.
Granting or withholding the inj allocates the power to be unreasonable between bilateral monopolists.  A dmg remedy eliminates the need to bargain by fixing a price.

3.
Cts. get even more flexibility by combining conditional injunctions w/ $$. In SPUR INDUSTRIES v. DEL WEBB(1972), since the feed lot was worth much less than houses, ct. shut it down, contingent on homeowners paying for relocation.

4.
B/c judges initially asked the wrong questions, nuisance law has not controlled pollution very well. Instead of embarking on a comprehensive inquiry as to where the best location for a polluting plant might be, cts are only asked, "has this P been harmed," and the answer is always "yes."  Learned Hand tried to refocus nuisance law toward D's efforts to minimize pollution, but this never replaced the traditional approach.  The most successful solution has been to pre-empt w/ regulation (and this takes it out of the judicial arena for the most part - if the plant is operating w/in specs, no ct. can enjoin.

Limit on defendant’s undue hardship defense: culpable conduct

ARIOLA v. NIGRO

· Undue hardship rule is unavailable where D conduct is too culpable

· Reason: prevent D from bypassing the market and forcing transactions too much – especially where real property is concerned – we don’t want to give private individuals the right of eminent domain

D mason poured building foundation that actually abutted P's building. P's survey revealed this encroached b/t 1"- 2-3/8", and he demanded that further construction be discontinued. D ignored P, and continued to build.  Meanwhile, D had demanded that P remove raingutters encroaching on D's property (but to which P had an easement by adverse possession.)  D tore them down, and rain seeped into P's roof, causing damage. TCt. awarded $$ only for constructing a new drainage system. AppCt. reversed, and granted the mandatory injunction. 

1.
Where encroachment is intentional and knowing, ct. will not balance equities - wrongdoer is out of luck.  Here, ct. used NITTERAUER v. PULLEY to find intent (failure to properly ascertain that one is building on one's own property.)
2.
Mere delay in asserting an easement will not bar its use, particularly where, as here, P protested immediately and continuously to D.

3.
Damages Rule: One who assumes control over property not theirs, is responsible for all the consequences.  Thus P gets actuals(replacement of eaves) + consequentials (repair of water damage to building + injunction

MORE NOTES ON UNDUE HARDSHIP

NOTE: Undue hardship doctrine applies to $ damages too – in Peevyhouse v. Garland, court refuses to award large $ damages to re-grade gravel pit where P benefit in terms of increased property value would be slight.  So P gets neither SP nor $ damages to pay for grading – it just gets the market value decrease in the property.

1.
The defense that is allowed in Van Wagner and Boomer and disallowed in Ariola is often called  "Balancing the Equities":  Hardship to D is common; where it will be disproportionate to P's conferred benefit, cts. may consider culpability, relationship of ptys, P's diligence, risk of creating "private emminent domain" powers, and in older cases, whether public or private benefit accrues.

2.
The Illinois definition of "intentionally" is more like "recklessly," in NITTERAUER, and more like "negligently" in PRADELT.  

3.
The cement co's behavior was intentional -- does that mean it's just a matter of money? That cts will tear down $30K houses, but not $45 mill. factories?  Laycock hypo:  If cement co. had intentionally built on Boomer's private estate to which it had no colorable claim, would the ct. deny an injunction b/c shutting down the plant would be wasteful? (I don't think so - respect for prop. rights is pretty strong.)

4.
Emminent Domain: 


A. Private: 
MYERS v CAPLE(1977), where D wanted to build a levee (protecting 70 acres), that would in years of extreme rainfall flood 29 acres of his neighbor.  S.Ct. allowed, saying he could remedy w/ $$ if flooding occurred.  Since flooding is inevitable, doesn't this constitute a taking?


B. Public:
The cases go both ways, seeming to turn on physical intrusion into the property: in one case, ct. held NYC liable for a taking where TV cable wires were strung along side of buildings, yet another ct. said no taking when private owners of Grand Central Station were denied right to raze it & build a skyscraper.

5.
Avoidability vs. encroachment: In TAUBERT v. FLUEGEL, ct. ordered 4-1/2 ft. of a house removed, where D had knowingly built in defiance of a restrictive covenant.

6.
"Undue Hardship" is a defense, rather than a first principle.  Harm must be greatly disproportionate.  This defense is the law's most explicit embodiment of the econ approach.  If the wrong is too expensive to correct, D can pay damages.  Undue Hardship defense is unavailable if D's conduct is too culpable.

Note on Laches

Laches is an equitable substitute for statutes of limitation.  It has to do w/delay.  Ariolas would be barred by laches:

1.
If they unreasonable delayed the assertion of their claim; AND

2.
The Nigros were prejudiced by the delay.

Undue Hardship on Court

Coop Insurance Society v. Argyll

Safeway store in the red seeks to close.  However, it’s long-term lease requires that for the term of the lease, grocery store remain open for business.  Market real estate developer/manager sues for SP because Safeway is the anchor tenant.

· Undue hardship rule has two components: hardship on D, and hardship on court

· Where activity is involved, rather than a specific result, courts shy away from SP

· Courts also shy away from SP where the result is complex or poorly defined.

· Even where Irr. Inj. Rule satisfied, court may refuse injunction because it’s too onerous on the court and the parties.

· If parties act in BF, the court must constantly supervise them and deal with constant litigation

· K terms aren’t usually specific enough to govern activity like running a large business

· Courts are more willing to issue an injunction despite impracticability (for them) where:

· Constitutional rights are involved

· Legal remedy is equally complex or totally inadequate

· AND, REMEMBER: SP/Inj. Is often far simpler than $ damages, because there are no consequentials, no remedy litigation, no $ judgment or collection

Substantive Policy Reasons for Choosing Remedies

Reasons to deny equitable relief that have nothing to do with the adequacy of legal remedies.

Prior Restraints

WILLING v. MAZZOCONE

Prior Restraints
First amendment bars prior restraint on speech

Prior to what? S.Ct. is most concerned about prior to adjudication, rather than publication
Hence, courts are increasingly willing to enjoin speech already adjudicated libelous where the injunction is narrowly drafted to only cover that speech.

Kooky old lady (judgement proof) stood on cthouse steps w/ sign, claiming lawyers had cheated her out of $25.  P lawyers tried to have her enjoined from demonstrating, where her claim had been refuted in ct.

1.
Ct. concludes that D may speak her mind (such as it is), even if it defames P's -- this right is constitutional.

2.
In deciding whether a remedy is adequate, it is the remedy itself, and not its possible lack of success that is the determining factor.  So where here, P's can get a judgement but never collect on it, that's justice PA-style [minority rule].  But here legal remedy not adequate per Campbell/Pardee.

3.
The exercise of the const right to freely express one's opinion will not be conditioned upon the econ status of the indiv asserting that right.

Insolvency
· A damage remedy that is uncollectible is useless, causing you irreparable injury.  However, if D is close to bankruptcy or in it, you:

· MAY obtain preventive injunction to prevent future harm

· MAY NOT obtain a reparative injunction because doing so would allow you to shortcut the bankruptcy laws and get at D scarce resources before everyone else (thus violating their due process rights)

Right to jury trial
· Standard defense of the irreparable injury rule: D right to a jury trial.  But it’s usually P that want a jury.

· In this case, juries rarely protect unpopular speech anyway, because they’re majoritarian

· However, D may want a jury trial in cases where she is a more sympathetic figure than P

Multiplicity of Suits
· Damages are inadequate if they are large and uncertain (e.g. a permanent nuisance)

· But, small damages are also irreparable if they’re too small to deter repeated violations (e.g. small, repeating nuisance).  Thus, irreparable does not mean serious.  For instance in Continental Airlines, there may have been NO damages.

· This is squarely inconsistent with the economic emphasis on profitable violations.

NOTES ON PRIOR RESTRAINT
1.
Cts. regard prior restraints as special, and requiring more justification than "punishment for speech" or "damage judgements for speech."

2.
Since $ damages are only devastating (and hence effective) on the sorta-ok-off D, who can be bankrupted by an adverse verdict, isn't the only way to restrict corps. and the truly wealthy via an injuncive prior restraint?

NOTES ON THE RIGHT TO JURY TRIAL


1.
Traditionally, juries have sat at law, and judges at equity. Why can't we mix and match, sending special issues to the jury in an injunction trial as needed?


2.
The ct says the dmg remedy preserves her right to jury trial.  This point is often offerred in defense of the irreparable injury rule generally.

NOTES ON UNCOLLECTIBLE DAMAGES

1.
PA Rule that D's insolvency does not make P's damage remedy inadequate is in the minority -- remember PARDEE where D's insolvency is uncontroversial grounds for holding $$ remedy inadequate.

A.
Where D is insolvent, ct. has to worry about preferring one creditor over another.  Bankruptcy is the equitable remedy.  But doesn't  anything that D does for P (planting new trees in PARDEE, etc.) take away from some creditors?

B.
Usual means of collection is to send the sheriff out to attach what of D's property he can find.

C.
When someone goes belly up, each state has a list of essentials that cannot be taken away by creditors.

1.
Alabama: $300 in personal prop. + family Bible + family burial plot.


2.
Texas: $60K personal prop. + homestead (1 acre in city, 200 acres in rural area)


3.
Based on these numbers, about 90% of people on the street are judgment-proof.

2.
Where D may be immune from damages(i.e. governmental actors), they may not be immune from injunctions. The nonexistent damage remedy has been held inadequate.  (TOOMER v. WITSELL(1948), holding that South Carolina could not use its taxing powers and the ct system to keep non-staters out of its fishing waters.

Personal service contracts

AMERICAN BROADCASTING CO. v. WOLF

D Wolf, a broadcaster, didn't give ABC first right of refusal in a K renegotiation.  ABC sought to have Wolf enjoined from working for anyone but P.  Ct. did not grant injunction, no K existed – it had run out.
Personal service contracts favor free labor; only explicit non-compete K will be honored

· Policy: free labor – courts won’t compel employees to work

· But note: courts will enforce aspects of a contract that don’t compel actual behavior.

· Also, this isn’t a two-way street: increasingly strong remedies including reinstatement are available against employers.

· Injunctions rarely issue against employees (absent a contract like a noncompete) because courts deem injunctions to perform personal service to be:

· Involuntary servitude

· Hard to enforce

· A criminal penalty because of the availability of contempt sanctions
1.
Historically, cts. refuse to order personal performance, for practical, policy and constitutional reasons.

A.
Worries about involuntary servitude.

B.
General policy favoring robust competition in the labor market as elsewhere.

C.
Policies which militate against taking away a person's livelihood.

2.
Specific enforcement of personal service contracts thus turns initially upon whether the term of employment has expired.  In some cses, ct will give S.P. (which is enforceable with criminal contempt powers).  This may occur where:


A. 
D has agreed not to work elsewhere expressly or by clear implication, and 


B.
D was furnishing unique services, and

C.
D refuses to perform during the period of employment, and

D.
P employer will be irreparably damaged.

3.
Cts. may grant a "negative injunction": "You don't have to work for ABC, but you can't broadcast for anybody else for the duration of the K."  This is usually available only to prevent unfair competition or to enforce express non-competition clauses.

4.
FUCHSBERG, DISSENTING:  K clearly contemplated a first-right-of-refusal, and Wolf should be enjoined for 90 days, to let ABC introduce his replacement.

NOTES ON PERSONAL SERVICE CONTRACTS

1.
Sometimes, cts can value the losses. LEMAT CORP v. BARRY found that Rick Barry's defection to another team cost his old team $365K in the first year.

2.
Employment relations in a Debt Peonage context:  Use of company towns and company stores was effectively slavery in many parts of the U.S. in the 19th Cent.  Congress' passage of the "involuntary servitude" 13th Amend. was intended to end both slavery and the de facto slavery of peonage.  In BAILEY v. ALABAMA(1911), S.Ct. would not let employees be subject to criminal penalties for failing to pay debts to their employers, but they did acknowledge employee's could be held liable for K damages.  HOLMES, DISSENTING:  If a K is illegal, don't enforce it.  If it is legal, what's wrong w/ using the govt crim system to help enforce it?

3.
Cts do use S.P. against ER's: reinstatement, which generally works out pretty well.  Would it work as well in a "unique services" context? How would ct. judge whether employee was using best efforts, etc.?

PRELIMINARY OR PERMANENT RELIEF

Preliminary Injunctions and TROs:  The substantive law

L.A. COLISEUM COMMISS. v. NAT'L FOOTBALL LEAGUE. 

Same vocabulary applies to preliminary and permanent injunctions, but the substantive and procedural rules are much different

· Preliminary injunction: injunction to prevent irreparable injury between time of hearing and time of trial.  

· Courts are extremely reluctant to grant preliminary injunctions and wield the irreparable injury rule very frequently to justify not awarding the prelim. Inj.

· Why the reluctance: $ damages are almost always quantifiable for a short period of time and there’s been no trial and no adjudicated wrongdoer exists.

· Therefore, the risk of error is great, and the court can err in two ways – by granting prel. Inj., or by failing to grant it.

· Posner-Leubsdorf insight: court should minimize the sum of the risks to the P and D.  Posner asks the right question, but applying the arithmetical formula to a real case is impossible.

  An inj will not issue unless the petitioning party can demonstrate irreparable harm and the the equities favor the inj.  3 options: prelim. injunc., perm. injunc., and damages suit.  Raiders wanted to move to L.A., and Oakland wanted to keep them in the Bay area.

1.
Requirements for Prelim Inj.(which Ct. denied wrongly to P, since only a loss of $$ could be shown [it is well est that such $$ injury is not normally considered irreparable]; this could later be awarded as damages if warranted): 

A.
Probability of success: balance hardships in light of probability of success on the merits.  Therefore, must show a strong likelihood of success on the merits(generally separate from irr inj)

B.
Irreparable injury at prelim. Inj. Stage: very stringent, standard is high – serious with no monetary equivalent that comes close.  Reason: must balance injury against risk of error and the opposing party’s interests.  

Timing: consider only the injury that will become inevitable before trial

C.
Balance of hardships at Prel. Inj. stage: not like permanent injunction since we don’t have an adjudicated wrongdoer; weigh hardships in light of probability of success at trial
D.
Public Interest: advancement of the public interest (in certain cases.)  


In this circuit, may meet requirements by demonstrating either:


a.
A combination of probable success on the merits and the possibility of irreparable injury; or


b.
That serious questions are raised and the balance of hardships tips sharply in movant's favor.

2.
B/c prelim. did not issue, Ct. didn't reach other 2 issues.

3.
Traditional stds for granting a prelim inj impose a duty on the court to balance the interests of all parties and weigh the dmg to each, mindful of the moving party's burden to show the possibility of irreparable inj to itself and the probability of success on the merits.

NOTES ON PRELIMINARY INJUNCTIONS

1.
At the trial, Raiders were awarded $11.55 mill (X 3),and the Coliseum got $4.86 mill (also X 3).

2.
Prelim. Inj. is where a lot of injunction litigation goes on.  Permanent injs. exist, but only after a full trial.  Often, tho' the prelim. inj. resolves the issue & you never get to a full trial.  Laycock(citing Chancellor of Delaware), says most corp. litigation resolves at this stage for two reasons: 1) the disputes themselves are time-dated, or 2) parties go shopping for another forum, a la TEX v. PENNZ. In fact, b/t 75% - 80% of all irrep. injury cases are actually prelim. injunctions.  Laycock also says inertia affects the process: if D has been slapped w/ a preliminary injunction, he may be leery about going back to be beat up again, and may settle more easily.

3.
Leubsdorf offers most precise formulation of balancing standard for preliminary injunctions:  the preliminary injunction standard should aim to minimize the probable irreparable loss of rights caused by errors incident to hasty decision. . . . The court, in theory, should assess the probable irreparable loss of rights an injunction would cause by multiplying the probability that the D will prevail by the amount of the irreparable loss that the D would suffer if enjoined from exercising what turns out to be his legal right.  It should then make a similar calculation of the probable irreparable loss of rights to the P from denying the injunction [multiplying P's probability of success by the irreparable loss P would suffer w/o the injunction].


Posner has put the balance of hardships calculations into this formula:


P x Hp > (1-P) x Hd

Only if harm to P if inj denied multiplied by probability that denial would be an error (i.e. that P will win at trial), exceeds the harm to D if inj is granted multiplied by probability that granting inj would be an error

4.
In LA v. NFL, injunction followed a sort of "mini-trial": the earlier in the process P goes for a preliminary injunction, the greater the risk the ct. will get it wrong.

A.
Hence, common wisdom is usually, "Don't issue it."


B.
Posner & Leubsdorf arithmetic formula weighs the benefits to both parties, and considers the effects of wrongly deciding the case(Harms suffered by P even if P is right vs. harms suffered by D if D is right).  But even the great and powerful Poz' doesn't imbue his formula w/ mathematical accuracy.  At most, it is a device to help us structure our thought processes.


C.
Law & economics thought breaks down where (as is often the case) more than one outcome is possible. Here, [P + (1-P)] = >1!!

5.
The law is unresolved regarding whether a balancing test proof is sufficient, or whether P must separately prove likelihood of success and irrep. injury.  Referring to PARDEE, Laycock asks, if injury is truly and obviously irrep, mustn't ct. issue preliminary injunction, since P has some chance of success up until the bitter end?


Two recent cases seem to say that P must separately prove likelihood of success and irreparable inj.  Doran v. Salem & Sampson v. Murray.

Altering the status quo

LAKESHORE HILLS v. ADCOX 

status quo test is dumb – courts manipulate it to justify the outcome they want; no one agrees what is the status quo; this test is a harmful distraction from the real issues and doesn’t resolve anything. 

D kept pet domesticated bear on his suburban property.  P neighborhood homeowners got preliminary injunction compelling him to get rid of it, and he appealed.  AppCt. & TCt. both focused almost exclusively on the magnitude of harm in the (highly unlikely) event that the bear was able to attack someone.  AppCt. said, "TCt. 'altered the status quo', but all we're saying is people shouldn't have to live around bears."  

Basic function of a prelim inj is to preserve the status quo.  Pt of this case is that inj here altered the status quo!!!

NOTES ON PRESERVING THE STATUS QUO

1.
Basic function of preliminary injunction is to preserve status quo.  Usually, the preliminary injunction "cannot change the status quo", but some cases squarely reject that rule.

2.
Sometimes it's difficult to figure out what the status quo is.  In REES v. PANHANDLE EASTERN PIPE, Ct. enjoined Rees from interfereing w/ Panhandle's right-of-way clearing, where trees were lost forever.  Ct. considered the status quo to be the company at work. 


A.
Can potential D's insulate themselves from injunction by changing the status quo?  Cts recognize the "last peaceable uncontested status quo" as the one that counts.


B.
But isn't this subject to manipulation as well?  In DENOIE v. BOARD OF REGENTS(1980), ct. claimed last uncontested status quo was "D's not selling sandwiches," even tho' they had been selling them for 4 yrs. (Ct. reasoned they were trespasser, so could never be the status quo)


C.
Laycock asks: Should the real principle be: do not do more than is necesary to minimize the risk of irreparable harm pending trial?

D.
Variation of the rule is that a prelim inj should not give P all the relief he would receive after a full trial.

3.
In an innovative move, ct. in FRIENDS FOR ALL CHILDREN v. LOCKHEED made D create a $450K fund to examine children harmed by its negligence.  Distinguishing itself from a line of cases that held preliminary injunction's could not be used to accelerate $$ damages, ct. noted Lockheed's liability had already been determined.

4.
Rhonda Wasserman criticizes rule against preliminary payments, saying the interim lack of $ often irrep. harms Ps where they cannot otherwise pay for med. care.

The Bond Requirement

Coyne Delaney v. Capital Development Board

P Coyne sues to enjoin bid process it’s been excluded from due to prior shoddy work on prison plumbing.  Court blatantly screws up by setting bond at $5000, which the City disputes because its cost for P’s delay is 56,000.

FRCP 56(c): no restraining order shall issue except upon the giving of security

· The bond requirement is discretionary (this despite the mandatory language in FRCP)

· Why: many P are too poor to obtain a bond

· Factors in Court’s discretion (about whether to require bond, and how much it should be)

· Potential loss to D 

· The amount of the bond is based on the potential harm to the D caused by the preliminary injunction

· Financial hardship on P

· Public importance of the right being enforced

· D must request bond; preliminary injunction is binding and enforceable regardless whether a bond issues.

· The bond allocates the risk of error between the P and D

· Liability of P is limited to the amount of the bond, which is set at the courts discretion

· Exceptions: where liability imposed by statute; court may waive bond for P who’s obviously able to pay (risk for P: unlimited liability); where P is liable on independent grounds – malicious prosecution, etc.

· Trigger for liability on the bond: strict liability: if the preliminary injunction goes further than it should have, or is vacated as wrong, P loses bond to D

· Note: some courts claim discretion not to enforce the bond even if the injunction was wrongfully issued.

· Focus: ultimate disposition of case post-trial – who won? Texas v. Camenisch
1.
It would be unreasonable to require a party to anticipate a change in law & would be unconscionable to label a suit filed in good faith as frivolous where there is such a subsequent change.

2.
In the absence of statute, an awd of attny fees is proper only where the losing party has been guilty of bad faith.

3.
Rule is different for costs.  Rule 54(d) creates a presumption in favor of awarding costs, but ct. can decline to do so if he has a good reason.

4.
Most cases say prevailing D entitled to damages on injunction bond unless there is good reason for not requiring P to pay in a particular case.  Implication of Rule 65(c) bond requirement is that P must pay for damages he wrongly causes (but again, some ct. discretion is allowed for good cause.)  Makes the law more predictable & discourages the seeking of prelim injs on frivolous grounds.

5.
Since goal of bond is compensation, not punishment, good faith alone shouldn't let P off the hook. (But D's failure to mitigate might be a good enough reason.)

6.
B/c DistCt. overstepped its discretion & didn't consider all the options, ruling cannot stand (but interim law changes had obscuring effect, and judge deserves 2d chance.)

7.
D's limit of recovery is the amount of P's bond -- strong incentive for D to make a good case to the judge!!  Coyne-Delaney suggest there are many variations on the basic rule.  This is consistent w/ American law in general which does not make the loser pay winner's costs. ****May get $$ in excess of bond if P used bad faith.

NOTES ON INJUNCTION BONDS

1.
Who should bear the risk of an erroneously granted preliminary injunction/TRO?

(a)
Two types of error:


1.
Ct will erroneously deny prelim inj. and allow D to go on violating pending litigation.  This does not raise special probs b/c P will have a remedy flowing from underlying substantive law.


2.
Ct. will erroneously grant inj.  More problematic b/c inflicts substantial harm on defendant; waiting for trial defendant did not get remedy; plaintiff has not violated law; no remedy unless law creates a remedy.

(b)
Bonding rules represent compromise.  P liable only up to amount of bond.  Injunction has no effect until bond filed. This protects D and P gets relief.

(c)
4 states say liability unlimited--P on hook for whole amount and no bond needed.  Some unlimited liability states have higher standard that must be met before P will be liable for whole amount (Ill.).

(d)
Requiring bond at all knocks out many Ps w/o balance sheets, but many jurs won't require bond where balance of hardships in P's favor and P unable to pay.

2.
Conventional wisdom is that P is liable for mistakes/errors, but only up to amount of bond.
Rule 65(c) says bond required to pay damages of any party "wrongfully enjoined or restrained."

3.
Assuming liability is shown, D must still show damages.  Some jurisdictions disallow recovery of all atty's fees (Fed. cts).  Some jurs. allow recovery of fees for seeking dissolution of the preliminary order.

4.
After bond has been required by ct and posted, can ct refuse to collect on it?

2 lines of cases in federal cts:

a.
Ct can say preliminary inj not wrongfully issued; that it has proven to be a mistake only in light of subsequent developments -- and refuse to force P to surrender bond

b.
Ct can inquire into whether ultimate relief turned out to be narrower than preliminary injunction.  If so, then was wrongfully issued and P must surrender bond.

The procedural law of preliminary relief

Temporary Restraining Orders

CARROLL v. PRESIDENT OF PRINCESS ANNE

Temporary restraining order: for emergency situations where irreparable injury will occur before you can even get a preliminary injunction hearing.

· Irreparable injury rule does the most work here -- TRO are for very short-term injuries -- stays of executions, riots, etc.  

· In this case, probability of success on the merits merges with probability of irreparable injury, because substantive law focuses on imminent danger of violence.  This alignment is rare.

· TROs are not appealable

· therefore, appellate courts can't police this rule, trial courts and the bar must do it.

FRCP 65 governs TROs. Requirements: 

· Notice: no preliminary injunction shall issue without notice to the other party

· Exception: in emergencies where opposing counsel cannot be found, a TRO without notice may issue

· TRO without notice expires after 10 days

· how often can't you give notice? hardly ever.  You can't bind opposing party if you can't serve them with the TRO, so TROs without notice are usually strategic behavior.

· Courts will issue TRO ex parte (w/o notice) in the rare instance where repeated past behavior proves that notice leads to irreparable injury (i.e. destruction of evidence).

[written as a free speech case, not due process; ct reads procedural due process into free speech -- so, the notice requirement was constitutionalized for free speech, but not for all cases under due process clause](p.498): TRO case, where officials of town of Princess Anne sought a TRO on the sly to prevent white supremacists from marching.  AppCt. overturns, b/c there was no emergency of such magnitude that marchers couldn't be told of the hearing.

1.
Ct. disfavors ex parte TRO's b/c it's too easy to abuse the process and "forget" to call an opponent.  Open cts. favors adversarial proceedings.

2.
This is especially true in a First Amend. context.

3.
DOUGLAS, STICKING UP FOR THE 1ST: No TRO can restrain speech, whatever the procedural safeguards.

4.
Carroll constitutionalizes essence of Rule 65 in speech cases.

NOTES ON T. R. O.'s

1.
Rule 65(a):  Designed to prevent irreparable harm occurring even before a preliminary inj. hearing can be held.

A.
Not to exceed 10 days, and can be extended once, for a total of 20 days. (Designed to prevent union-busting.)


B.
On 2 days' notice to the party who got the TRO, party ruled against may get a hearing on the dissolution of the order.


C.
The rule is poorly drafted: there are very few detailed sets of rules, few criteria for applying either TRO's or preliminary injunctions, and no guidance as to what the diff. between them is/was supposed to be.


D.
Probable success on merits key factor.


E.
Rule 65 assumes 2 diff types of prelim inj, but never defines them


F.
65(b) written in terms of TRO w/o notice; no provisions for TROs w/notice.

RULE 65(b) READS AS FOLLOWS:
Temporary restraining order; notice; hearing; duration
A temporary restraining order may be granted w/o written or oral notice to the adverse party or his atty only if (1) it clearly appears from specific facts shown by affidavit or by the verified complaint that immediate and irreparable injury, loss, or damage will result to the applicant before the adverse party or his atty can be heard in opposition, and (2) the applicant's atty certifies to the court in writing the efforts, if any, which have been made to give the notice and the reasons supporting his claim that notice should not be required.  Every temporary restraining order granted w/o notice shall be indorsed with the date and hour of issuance; shall be filed forthwith in the clerk's office and entered of record; shall define the injury and state why it is irreparable and why the order was granted w/o notice; and shall expire by its terms w/i such time after entry, not to exceed 10 days, as the court fixes unless within the time so fixed the order, for good cause shown, is extended for a like period or unless the party against whom the order is directed consents that it may be extended for a longer period.  The reasons for the extension shall be entered of record.  In case a temporary restraining order is granted w/o notice, the motion for a preliminary injunction shall be set down for hearing at the earliest possilble time and takes precedence of all matters except older matters of the same character; and when the motion comes on for hearing the party who obtained the temporary restraining order shall proceed with the application for a preliminary injunction and, if he does not do so, the court shall dissolve the temporary restraining order.  On 2 days' notice to the party who obtained the temporary restraining order w/o notice or on such shorter notice to that party as the court may prescribe, the adverse party may appear and move its dissolution or modification and in that event the court shall proceed to hear and determine such motion as expeditiously as the ends of justice require.

2.
TRO's should not be used very frequently, but if they're on the books, lawyers will try to use them.

3.
Frankfurter & Green:  "The Labor Injunction" alleging systematic supression of union movements.  Judges always said,"No, we're just supressing violence."  Naturally, violence could always be found, and unions weren't legalized until 1912, but labor actions weren't removed from the judiciary until 1932. 

Stringent View of Irreparable Injury

SAMPSON v. MURRAY

TRO with notice, lasting more than ten days, is really a preliminary injunction (that's appealable)

· Irreparable injury:

· Assessed in light of procedural posture and substantive policy, producing a standard that is probably impossible to meet

· The standard announced here is different from the standard that applies for permanent injunctions or for private employers

· Irreparable injury is clearly a code word -- courts use it differently depending upon the context to achieve the results they want.  Here, where the court affords the exec. branch great latitude in personnel matters, the irreparable injury standard is impossibly high.

 prelim inj not proper in a wrongful discharge suit.  Wrongful termination can lead to lost income, which is compensable.  P sought TRO enjoining gov't from firing her.  Rehnquist says, "Even granting that she has shown damage to reputation and loss of income, this is not sufficient to qualify as an 'irrep. injury' and TRO is revoked."  In Govt. personnel cases, at the very least X must make a showing of irreparable inj sufficient in kind and degree to override the obviously disruptive effect which the grant will have on the admin process.

1.
Gov't has traditionally been given great latitude in conducting its own affairs.

2.
Ct. traditionally unwilling to enforce persnal services K's, regardless of whether employer or employee seeks enforcement.

3.
Already-high burden must be accompanied by showing of irrep. injury.

4.
DOUGLAS, DISSENTING:  B/c everybody's employment info, etc. are on data banks, a good employment record and reputation are the greatest assets a citizen can have.  Any besmirchment of that record is irreparable, even if employee is later reinstated.

5.
BRENNAN & MARSHALL, DISSENTING:  Since grant or denial of TRO's is not appealable, S.Ct. has no jurisdiction to decide anything here today.  Instead, S.Ct. was so eager to get to the merits that they by-passed TCt and AppCt.  Also, interim loss of income can be devastating to those w/o great resources (diff. wrinkle on Rhonda Wasserman's argument.)  Finally, Ms. Murray is not at fault, since she just wants a fair hearing, and it is her boss who refuses to cooperate.

6.
Holding here is that defendant can appeal.  Black letter rule is that prelim inj is appealable, TROs are not, unless TRO lasts more than ten days.  Only TRO with notice last more than ten days (w/o notice expire after ten days).

(a) The broad statement that TROs are unappealable is misleading.  Cases exist holding that orders granting or denying TROs are appealable as final judgements when they effectively dispose of the entire case.  See US v Wood.

NOTES ON PROCEDURE FOR GRANTING PRELIMINARY RELIEF

1.
SAMPSON & GRANNY GOOSE were similar problems, and came down w/in 2 weeks of one another.  In both cases, P wins.


A.
In SAMPSON, Ct. says, "TRO defaults into P.I. at the end of 10 days.  At that point it b/c appealable."


B.
In GRANNY GOOSE, Ct. said, "TRO with or without notice that lasts more than 10 days, is void. Ct held that defendants were not in contempt of the TRO with notice, because it had expired ten days after its issuance and before they allegedly violated it.


C.
Prof = Granny Goose looks like clean precedent!!

2.
One is obligated to obey the ct's TRO/preliminary injunction, even when you know it is improperly issued and will be overturned. If you defy it, you are subject to crim contempt of ct. (WALKER v. CITY OF B'HAM(1963))  P can't force compliance, but gov't can bring on contempt at the end for failure to abide by the rules. (TN lynching case of sheriff held in contempt: Holmes: "Yes, D's appeal was totally frivolous, but it's up to the S.Ct. to say so.")

3.
Some cases have allowed appeal of orders granting or denying TRO's where the order effectively disposes of the case (Miss. case where State tried to prosecute a civil rights worker).  Denied TRO, feds said litigation would be over before they could get a preliminary injunction hearing. Ct. agreed.

4.
Judges at all levels can stay an injunction until it can be reviewed, or can issue an injunction until an order denying it can be reviewed.  Protocol is to request it from Dist. judge; if denied, can go to AppCt.; if denied, can go to S.Ct.  At AppCt. level, one judge can act for the panel (but he usually consults w/ rest of ct. before ruling on it.

The real deal on TRO law after Carrol, Sampson, Granny Goose:

· TRO w/o notice: expires after ten days per FRCP 65.  Not appealable.

· TRO w/ notice that lasts more than ten days:

· Best option: go back to trial judge and make a motion to dissolve the TRO

· Next best option: (Sampson) treat the TRO like a preliminary injunction and appeal it to the next higher court

· Worst option: (Granny) ignore the TRO and assume it has expired

· Reason: lower courts disfavor Granny because they don't want their orders to be ignored.  If judge extends a TRO, you can't violate it without being held in contempt.
5.
TRO hearings tend to be relatively brief -- usually just long enough to develop facts needed for an intelligent decision (the minimums are in Rule 65(d): every order issued must set forth the reasons for its issuance).

6.
Preliminary injunctions, on the other hand, are often complex and protracted -- one preliminary inj. hearing lasted 5 days & used 89 exhibits (the trial took 23 days and 2,762 exhibits!)  Typically, affidavits are admitted to establish undisputed facts, and witnesses must be called on matters of genuine factual dispute, but 9th Cir. rejected this rule: they affidavits for everything.

7.
In THORNBURGH v. AMER. COLL. OF OB/GYN(1986), even tho' parties stipulated to facts for preliminary inj. purposes only, S.Ct. affirmed AppCt.'s entry of final judgement based solely on those offerings.

8.
Const violation is irreparable inj, though maybe not in takings or contracts clause cases.

MORE NOTES ON IRREPARABLE INJURY

1.
So what would Rhenny admit was an irrep. injury?  Is he just persuaded that gov't efficiency always outweighs a P's injury, no matter how severe?  But where bankruptcy loomed for a business under a crim. prosecution, S.Ct. affirmed a Dist.Ct. injunction to the prosec., saying bktcy meets the std for interim relief.  Why shouldn't that apply to employees as well?

Overview of Irreparable Injury

To say the rule is dead is to say that the rule never constrains a court's decision.  Irreparable injury is just a code phrase.  Judges expect argument on irreparable injury.  Where irreparable injury has teeth is where something else is going on; the court must decide the functional reasons for injunctive relief.  Irreparable injury has no consistent meaning.  Depends on other facts or circumstances of each case.

WHAT DOES IRREPARABLE INJURY MEAN?

· Campbell's Soup--must be exact replacement, different color no good

· Pardee--must be exact plot of land

· Lumber case--having to find different supplier is irreparable even if for same goods

· S&M Enterprises--physical uniqueness of lost item not enough to satisfy irreparable injury rule;  there must be a significant risk of undervaluing damages

· Williams--no irreparable injury even if harm to reputation and D insolvent

· Sampson--losing job w/o savings or other income source is not irreparable where exec. branch is employer

· Los Angeles Sports Comm.--Losing football team not irreparable on 1st appeal but irreparable on 2d appeal

Prospective or Retrospective Relief I: Sovereign Immunity

Overview

Focus: Federal law / const. lawsuits against state governments (Detailed statutory schemes override most of the generally similar scheme for federal suits against U.S.;  State law controls immunity of state and local governments on state claims).

· U.S.: immune from suit in state or federal court except where Congress unambiguously waives immunity.

· States and State Instrumentalities: Immune from suit in federal court.  11th Am; Hans v. Louisiana.  Equally immune in state court.  Alden v. Maine.

· Local Governments: not immune -- Lincoln v. Luning County.  But with respect to the principal sourse of federal liability, 42 USC 1983, liable only for government policy.  Not liable for wrongful acts of their agents -- Monell v. City of New York.

· Federal and State Officials in Official Capacity: can be sued for injunction to ensure future compliance, but not for any form of compensation for past violation -- Ex parte young; Edelman v. Jordan; same rules for federal officials except where Congress authorizes liability.

· Local Officials in Official Capacity: can be sued for injunction to ensure future compliance -- Ex parte young.  Presumably can be sued for compensation to extent the local government could be sued in its own name.

· Federal, State, and Local Officials in Personal Capacity: Immune unless they violated clearly settled law -- Harlow v. Fitzgerald.

· Judges, Legislators, Prosecutors, and the President: absolutely immune from damage suits for actions in their judicial, legislative, prosecutorial, or presidential capacity.

History: 

These cases reflect a deep-seated dispute about federalism and the nature of the federal union

Chisholm v. Georgia: 

Court requires Georgia to pay its bills to a British estate; Georgia claims sovereign immunity, and the court replies that Georgia is not a sovereign state with respect to the federal government.

11th Amendment: 

Reaction to Chisholm.  At minimum, 11th Am. means that Chisholm is wrong; Georgia is a sovereign.

Hans v. Louisiana:

Bars suits against states in federal court, without regard to citizenship of plaintiff.  Meaning: Constitution unenforceable against states short of civil war; US can sue states, states can sue states, but citizens cannot enforce civil rights by suing states.

Ex Parte Young: 

Permits federal suits against state officers, ending in injunction to comply with federal law in the future.  Meaning: federal courts can tell states what to do; just sue the official instead of the state.  If that's the case, then the 11th Am. is a dead letter.

Suits against officers in their official capacities

Edelman v. Jordan: (official capacity suits)

Facts:

P welfare beneficiary sues Illinois for failing to make timely payments in accordance with federal matching fund requirements.  

Held:

Prospective relief dating from entry of injunction is OK

Retrospective relief is not OK; $ compensation for past violations is not OK, unless the sovereign consents to be sued.

Suit must be against officer in his official capacity, NOT against the state.

Result: a compromise between the 11th Am. and Bill of Rights.

Edelman bars any relief that requires officer to pay money out of the state treasury for violations committed prior to a court-imposed obligation to conform to federal law (after the court-imposed obligation, you can get $ damages dating back to the point when the injunction was entered if another violation occurs).  Meaning: makes judicial enforcement of federal law possible against the states, but creates no incentive to voluntary compliance, because no $ damages may be assessed -- only a prospective injunction.

Seminole Tribe v. Florida

Congress cannot override the 11th Am. to authorize damage suits against the states under its Article 1 power.  It can only do so pursuant to section 5 of the 14th Am., and then only if it does so with excruciating clarity.

Note: all of the above decisions over 100 years were 5-4; Majority says that all of this law is implicit in the constitutional structure.  Everyone agrees that the Court is way beyond the text of the 11th Am.

Note 2: Irreparable Injury Rule is totally inapplicable here: injunctions are preferred, not $ damages.  Why: damages are more expensive for D to pay (exceptions: contract damages, where contract/market damages are cheaper than performance; tax refunds, which are paid without consequentials, etc.); states want the flexibility to pick the remedy they have to provide.  

Note 3: government gets the choice when a judgment is entered against -- perform K or pay $.  Governmental immunity waivers often limit damages by excluding consequentials, etc., making damage awards smaller.

Note 4: Broader point: entire tort reform movement is aimed at fear of damages and juries, not of injunctions and judges.  This weakens the Irreparable Injury Rule because D welcome injunctions – they’re scared of juries and $ verdicts, not judges and injunctions.

Kinds of suits:

· Suits against the sovereign
· Some are barred

· Some authorized

· By state statute

· By Congress pursuant to section 5 of 14th Amendment

Summary: if sovereign is named as D, or if the suit seeks $ damages from the treasury, the suit is barred unless expressly authorized by the D legislature or by Congress pursuant to section 5 of 14th Am.

· Official capacity suits: (Ex parte young)

· Suit against officer to order future compliance

· Remedy: injunction

· Limits:

· No $ as compensation for past wrongs; no recovery of property in sovereign's possession

· Not available in federal court to enforce state law (to enforce state law, must sue in state court)

· Not available if Congress provided a specific alternative

Prospective or Retrospective Relief II: Official Immunity

Personal capacity suits:

· Suit against officer to recover damages from his personal funds

· Remedy: damages for the past injury.

Harlow v. Fitzgerald

P air force analyst claims he was fired because of his critique for cost overruns and technical problems in the C-5A aircraft.  P sues President Nixon's aides, whom he believes maliciously fired him.

Held: 

Absolute immunity for: legislators, judges, executive branch prosecutors, president, and legislative aides acting in their official functions -- functional approach to immunity.  Harsh results.

Qualified immunity: Personal Capacity suits may be brought against state and federal executive branch officials.  Government officials performing discretionary functions are shielded from liability for civil damages insofar as their conduct does not violate clearly established statutory or constitutional rights which a reasonable person would have known.

Clearly established law requirement:

· Controlling authority within jurisdictions

· Consensus of cases of persuasive authority

· Unconstitutionality too obvious to have been litigated before, or rule must be clearly announced before officials can be held liable.

· In any event, the law must be clearly established enough so that a reasonable officer would know that his specific conduct is illegal.  Plus, officials get some lag time to learn about the law; 3 weeks is probably not enough for the law to be clearly established, per Laycock.

How to sue:

1983 claims: for suits against state officials who violate federal rights

Bivens claims: for federal officials, sue directly under the constitution.

Why qualified immunity:

· Suits against officers in personal capacity provides the principal incentive to comply without waiting to be sued.

· Officers generally immune unless they violated clearly established law (see above).

· Court fears that damages without immunity would deter officials from the vigorous conduct of their duties.

· Benefits for the officials' actions go to the government or the public.  But because of the sovereign immunity, liability falls on the official.  So, the incentives are out of balance -- government and public get only benefits, while officials get only liability.  So, the real question remains: why sovereign immunity?

Clearly established law test fails where claim depends on motive

Test can’t work where the claim clearly depends on motive, as in this case.  Court has to investigate the facts, defeating the desire to cut off claims early.  If the Court did not investigate the facts, the immunity would be absolute.

CHAPTER 5:
PREVENTING HARM WITHOUT COERCION:  DECLARATORY REMEDIES

DECLARATORY JUDGMENTS

Young Dilemma

Declaratory judgment solves the Young dilemma – incurring irreparable injury by facing the choice of forfeiting alleged rights or risking penalties from future conduct.

Or, declaratory judgment resolves uncertainty prospectively by clarifying rights.

Declaratory judgment suits must be brought by potential D, potential P must sue.

· What is a declaratory judgment?

	
	Injunction
	Declaratory judgment

	What must P prove?
	A. irreparable injury

B. ripe controversy – real threat to injure
	-Essentially the same rqmts.-

A. uncertainty / Young dilemma / but P need not show irreparable injury to get relief

B. ripe controversy: judgment must end the controversy if issued; declaratory judgments seeking to resolve precedural disputes or to clarify substantive rules for future suits are not ripe. 

	What does order say?
	Personal order to D
	General command

	What if D ignores?
	A. D is in contempt

B. Res judicata in subsequent suit
	A. in practice, declaratory judgment acts like injunction.

B. In reality, D not in contempt; P must follow on w/ request for injunction

C. Res judicata in subsequent suit


· Declaratory judgments ~ preventive injunction

· Difference: declaratory judgment issued for P or for D; injunctions only issue if P prevails

· Injunction brought by P; declaratory judgment brought by D.

Actual case or controversy requirement

Nashville, Chattanooga, & St. Louis Railway v. Wallace 

P brings suit under Declar. Judg. Act, claiming state tax statute is unconst'l under Commerce Clause.  Q:  Whether a "case" or "controversy" under Art. 3 §2.  A suit to enjoin collection of the tax would definitely meet this req'mt.  Ct. says the judiciary clause defined a limited judicial power, not the particular method by which that may be invoked.  Judiciary clause was not crystalized into changeless form in 1789.  Changes in form are not enough to preclude review by the Sup. Ct, as long as the case retains the essentials of an adversarial proceeding, w/ a real, not hypothetical controversy, which is finally determined by the judgment below.  However:  The statute is held not to violate the Comm. Clause., so RR loses

Cardinal Chemical v. Morton International

Morton sues for patent infringement, Cardinal counterclaims that the patents are invalid because they’re too broad and vague.  Both parties want a declaratory judgment on the patent’s validity, regardless whether there’s infringement so they can move ahead with certainty in there businesses.

Held: Fed. Circuit erroneously refused to grant declaratory relief on the grounds that the issue of patent validity was moot since it affirmed lower court ruling that there was no infringement.  Supreme Court says that a) it is unnecessary to issue a declaratory judgment ruling on an affirmative defense that the patent is valid, but b) it is necessary to issue a declaratory judgment ruling on a counterclaim, because it is a separate case or controversy, which satisfies the ripeness requirement.  Alternative: potential D may sue to enjoin potential P from filing suit.

Declaratory Judgments of Constitutionality: The Younger Doctrine

Young Dilemma + Forum Shopping (P wants Fed. Court)

Young dilemma is particularly acute where criminal prosecution and assertion of constitutional rights is involved.  Declaratory judgments are especially appropriate for resolving constitutional claims without forcing potential D to risk penalties.

Steffel v. Thompson

Federalism limit on remedy: No pending prosecution rule: Federal declaratory relief is only allowed when no state prosecution is pending
Facts: Two antiwar protesters ordered to stop distributing leaflets at mall; one is prosecuted for trespass.  P, non-trespasser, goes to federal court to seek declaratory judgment that state criminal trespass statute is unconstitutional as applied.

Issue: Potential D wants ruling on constitutional rights before he’s hauled into state court.

History: Younger v. Harris / Younger abstention doctrine: 1971: bars any form of federal relief that would directly or indirectly interfere with a pending state judicial proceeding.  

Held: Younger is now the exception; federal courts have jurisdiction until a case has been filed in state court.
Broader controversy: Ex Parte Young is controversial because it allows potential D to forum shop by bringing suit in federal court, because asserting a primary federal right in a well-pleaded complaint confers federal jurisdiction, whereas a federal defense does not.  This case strikes a compromise – potential D can sue for declaratory relief in federal court if he beats the prosecutor to the courthouse.  Unsurprisingly, potential D use this rule to gain tactical advantage.  Courts can police the problem with their broad discretion to decide whether to entertain a declaratory action.  Because of this requirement, declaratory judgment suits in federal court usually deal with: invalid patents, unconstitutional laws, or insurance disputes.

Hicks v. Miranda: 

Weakens Steffel.  Declaratory judgment proceedings must be dismissed if prosecution in state court commences before any proceedings of substance on the merits occur in federal court.  Professor Fiss describes this as a reverse removal power.

Problem: ripeness requirement forces you to show a real threat of prosecution, while Steffel and Hicks require you to beat the prosecutor to court.  There’s real potential here to preclude all access to the federal court.  

· Answer: Clearly, how courts enforce the ripeness requirement determines whether P can get into federal court.  Most courts assume ripeness where a statute is on the books, and where the P claims it wants to violate the law.  

· Limiting factor: challenged statute must apply particularly and unambiguously to the P activities.  The broader and more general the statute, the higher the bar for showing ripeness – here, you must show threat to prosecute plus a history of behavior that would violate the law.

Preliminary injunctions pending litigation of declaratory judgment claims

Doran v. Salem Inn

Potential D may obtain a preliminary injunction against prosecution pending litigation of declaratory judgment claim (of course, must show irreparable injury (Young dilemma) and there cannot be a pending state suit).

Strategy for getting into federal court: refrain from violations until you get preliminary injunction, so that you do not give the prosecutor a chance to prosecute you.

Facts: three strip clubs face new local ordinance banning nude entertainment.  All three sue for declaratory judgement that the law is unconstitutional.  One of the clubs decides to violate the ordinance, and the local government brings charges against it in state court.  It therefore cannot avail itself of the preliminary injunction, which the other clubs obtained, and likely goes out of business in the interim two or three years before the law is declared unconstitutional by the federal court.

Uncertainty: unclear whether preliminary injunction protects the parties from subsequent prosecution if the law is upheld.  Courts are split.  However, it’s likely you’ll prevail if you argue that prosecution would defeat the whole purpose of granting the preliminary injunction in the first place.  Since the idea is for the federal court to preserve its jurisdiction with the preliminary injunction, you’ll probably prevail.

Note: to keep case in state court: abandon your federal claims, join a D who is non-diverse, or join a claim that is barred by the 11th amendment.

Notes on Declaratory Judgments:

1.
Uniform Declar. Judg. Act has been widely adopted in states.  Congress responded to Wallace be enacting a federal declar. judg. act in 1934 based loosely on §§ 1 & 8 of the UDJA.  The federal act explicitly requires an "actual controversy" & does not authorize declarations of status.  Aetna Life Ins. v. Haworth held that "controversy" just meant the const'l ripeness req'mt, and that "actual" was in the statute for emphasis only.  § 8 of UDJA says "further relief based on a declaratory judgment or decree may be granted whenever necessary or proper."

2.
In Public Serv. Comm. v. Wycoff, Co., the Ct. held as unripe a suit for declar. judg. merely that Wycoff's business was interstate commerce.  Did not seek adjudication that had a right to do something nor did it seek judgment that state government was w/p power to do something.  More a case of inept pleading than unripeness.

3.
A line must be drawn for allowing declar. judg. actions, but the line has never been consistent.  Ripeness doct. is as amorphous & unpredictable in declar. cases as in any other context.

4.
§6 of the Uniform Declar. Judg. Act says the declar. judg. may be denied if it "would not terminate the uncertainty or controversy giving rise to the proceeding."  This may give content to ripeness requirement.


Dodson v. Maroney:  P wanted will of living person declared invalid.  Ct. said could not be resolved b/c she could revoke the will & write another at any time.  Ct. also said no "exceptional circumstance" justified litigation before usual opportunity for a will contest following testator's death.

5.
Suits to declare statutes unconst'l are common (Wallace).  Suits to declare a statute const'l are rare (Fed. Election Comm'n v. NCPAC:  Suit appropriate b/c concerned w/limitation on financing of Pres. campaign, which would be over soon).

Notes on Declaratory Judgments & Irreparable Injury:

1.
Little practical difference between declar. judg. & injunction, other than the personal command included in inj'n.  BUT § 8 provides that "further relief based on a declaratory judgment or decree may be granted whenever necessary or proper."

2.
As Wallace notes, P need not show irrep. inj. to get a declar. judg.  Not having to show irreparable injury makes declaratory judgments easier to get.  The only reference to other remedies in the Uniform Declar. Judg. Act is that cts. can declare rights "whether or not further relief could be claimed" (§1).  FRCP 57 says "the existence of another adequate remedy does not preclude a judgment for declar. in cases where it is appropriate."  Some cases apply an irrep. inj. rule, but Wallace is the dominant view.

3.
Even w/out an irrep. inj. rule, the existence of other remedies is not irrelevant.  Uniform Declar. Judg. Act, §12, says that the Act's purpose is "to settle & to afford relief from uncertainty & insecurity w/ respect to rights, status & other legal relations," that the Act is remedial, & that it is to be liberally construed.  There is psychological difference between declaratory judgments and injunctions:  "Irrep. inj." sounds tougher than "uncertainty."  Proponents of declar. judg. acts argued that declar. judgs would be available where inj's were not.

4.
Friestad v. Travelers Indemnity Co.:  Trav. issued liab. ins. to Superior Heating.  Customer bought furnace from Sears, & Superior installed.  Super. sued for declar. judg. declaring scope of the policy (a routine use of declar. judgs).  Trial ct. denied relief b/c another remedy was available (Super. could pay a lawyer, pay Sears if it lost, then sue for reimbursement).  PA Sup. Ct. reversed, holding that Super. need not show inadequacy of other rems.

5.
Compare Liberty Mut. Ins. v. Bishop:  Multiple insurers.  Bishop & other insurers settled, then sought declar. judg. that Liberty's policy was the primary coverage.  Ct. of App. said declar. judg. was an inappropriate remedy; but they could have gotten declar. judg. before settling, when there was uncertainty to resolve.  After settling, the claim for reimbursement was ripe, & there was no reason to merely declare the money was owed.

Seems like wrong outcome, but explained by Virginia insurance law.

6.
Lister v. Bd. of Regents:  Law grads sue for declar. judg. that charge of out-of-state tuition was erroneous.  Direct suit for refund was barred by sovereign immun.  Ct. said you cannot evade this by using a declar. suit.

7.
D has little reason to contest P's right to a declar. judg. unless doing so will give him some advantage (example:  forum choice which is one of most common reasons for filing for DJs).  Good argument that availability of declar. judg. should turn on whether D is entitled to that advantage.

BILLS TO QUIET TITLE & RELATED ACTIONS

Newman Machine Co. v. Newman  

Quiet title and the like: a bunch of equitable and statutory remedies equivalent to a declaratory judgment for use where plaintiff is IN possession, threatens to sue, but won’t (in many cases, threatening to sue is more advantageous than actually suing). You may obtain relief regardless how clear the title is.

Facts: Former owner D keeps threatening to sue over stock ownership, clouds P's title.  P is held to have stated a claim to remove cloud & quiet title to personalty.  Suit is allowed where there is no adequate remedy at law.  Suit is in equity.

Alternative: Injunction preventing threatened suit.  Problem – need a decision on the merits first before a court will order Newman to stop.  So, injunction won’t work very well.

Notes on Bills to Quiet Title & Related Actions:

1.
Declar. judg. would have worked as well in Newman.

2.
Most important C/L actions in disputes over real property were ejectment & trespass.  Neither was available unless D had interfered w/ P's possession.  Ejectment was essentially rest'nary; availability was expanded by fictional pleadings, but D had to actually be in possession.  Slander of title was available where P lost a chance to sell b/c D cast doubt on P's ownership, but not where D claimed title in himself.

A claimant in disputed possession of personal prop. faced similar obstacles.  If out of poss'n, could sue for replevin, detinue, trover, or conversion & recover dams, poss'n, or both.  But as long as in poss'n, C/L provided no remedy.

3.
Equity ct. responded to the defects in the legal remedies w/ the bill to remove cloud on title.  Cloud on title is any document tending to prove title, or a lien, in someone other than P.  Bill to remove cloud traditionally raised on the validity of the document, not the ques. of ownership.  If P won, ct.would order the document rescinded, cancelled, or reformed.  In Newman, there was no document.

Bill to quiet title is generally a statutory action that improves on bill to remove cloud on title.  The judgment usually determines ownership, & can usually be brought by a P in or out of poss'n (sometimes rt. to jury trial turns on who has poss'n).  If D in possession, action analogized to ejectment and other party can demand a jury; if not in possession, action analogized to removing a cloud on title and said to be equitable.

In some states bill to remove cloud may be called bill to quiet title in other states.  Sometimes phrase bill to determine adverse claims is used.

4.
All these nonpossessory actions represent early efforts to provide declar. relief where it was especially needed.  Sometimes these actions were coercive in form, but were always declar. in purpose & effect:  they removed uncertainty by declaring rts.  Increasingly, these actions are declaratory in form.  In many jurs., it is no longer necessary to coerce losing litigant into physically giving effect to the ct's determination; the decree is self-executing.

Cancellation

An equitable rem. closely related to the bill to remove cloud on title.


Some jurisdictions took the view that cancellation was not avail. if it would be an adequate rem. to wait to be sued on the instrument & then defend that suit (Johnson v. Swank).  Probably few courts follow Johnson today.

Rescission 

Often indistinguishable from cancellation.  This is the classic remedy for mutual mistake in the underlying premises of the K. There is no practical difference w/ wholly executory Ks.  If K wholly executory, party can simply announce that it's rescinding and wait to see what other side does.  If sues for rescission, effectively seeking a declaratory judgment that he is entitled to rescind.  Rescission is also available when the K has been wholly or partially performed, but only if each party returns all he received.  Here, rescission is restitutionary.

7.
The opposite of cancellation is also available.  Equity will order reexecution of a lost instrument if there is clear proof of its original execution & terms.  This remedy is also essentially declaratory.

8.
The general damage judgment is a 20th century invention, & it seems capable of replacing all these more specialized remedies.  But there does not seem to be much prospect of its actually doing so anytime soon, largely b/c lawyers and judges are familiar with earlier forms and bodies of authority, and b/c earlier forms seem to grant more relief.

9.
Sometimes declaratory judgments are successfully objected to on grounds that factual issues must be decided.

REFORMATION

Hand v. Dayton Hudson

Reformation: an equitable remedy that is appropriate for K drafting mistakes

· Appropriate for: Mutual mistake of fact about the K writing exists

· Appropriate for:  Unilateral mistake on one side and fraud with respect to the writing on the other (must prove fraud by clear and convincing evidence)

· Parties must have an actual K which the writing doesn’t reflect accurately

· P must prove what was the actual K.

· Reformation leaves the K in effect as originally contemplated.

Facts: after attorney Hand is fired, he secretly alters the liability release required to receive his 38K severance package by removing the bar to subsequent suits for wrongful termination and then proceeds to execute it.  The atty later sues for wrongful termination.  P Dayton sues to reform the K to return it to its originally contemplated state.

Held: Court reforms contract to reflect original unedited version.  In this case, there IS no actual agreement, so the plaintiff cannot prove what the agreement was.  But, since the D fraudulently led P to believe there was an actual agreement, the D is held to that.  This is really an estoppel remedy.

Notes on Reformation:

1.
Key point is that both parties understood they had a real agreement, written agreement is wrong.
2.
P must prove by clear & convincing evidence that both sides originally intended something that D denied & that is inconsistent w/ written document.  Corroborating evidence such as testimony of 3rd parties is often crucial.  Problem is not so much deliberate perjury, but witness convincing himself that he has always believed what is now in his interest to believe.  Sometimes parties thought different things in the first place.  Not enough for P to prove there was mistake or that writing inaccurate, P must prove what actual K was.

3.
If the agreement itself is based on a mutual mistake, the buyer may be able to rescind, but neither side can reform & enforce the K as reformed.  Reformation is available only where the writing misstates the parties' actual agreement.  Theory is that the ct. is determining the parties' real agreement, not making one for them.

4.
American E'ers Ins. Co. v. St. Paul Fire & Marine Ins:  Policy, written by trainee, said per vessel coverage.  But both parties testified to having intended per occurrence coverage; but neither mentioned it to the other & there was no settled industry usage.  Trial ct. denied reformation, but the app. ct. reversed.  Laycock thinks this is the right outcome.

5.
American also raises the ques. of 3rd party rts.  K was reformed between St. Paul & vessel owner.  This cost American millions, but they were not party to the mistake & did not know about it.  Reliance is usually the essential element of the std. for protecting 3rd parties.

6.
Reformation is also available if the writing is inaccurate b/c of unilateral mistake plus fraud or inequitable conduct by the other party.


Anderson Clayton & Co. v. Farmers Nat. Bank granted reformation stating that though bankers should have read K before signing, they had reason for not doing so.


Pasternak v. Lear Petrol. Explor. denied reformation b/c parties had a legal duty to read K before signing it.

7.
Remedy for reformation is simple, b/c ct's judgment states the terms of the reformed K.  Each side may then enforce the K as reformed.


Reformation most resembles declar. judg. where one party discovers the mistake & sues for reformation before any other dispute on the K has arisen.  There seems to be no ripeness or irrep. inj. req'mt for reformation (but this usually would not be a problem, b/c the mistake is usually not found, or no one is motivated to do anything about it, until some other dispute comes up).

DECLARATORY RELIEF AT LAW

Nominal Damages – damages in form, declaratory in function

C/L cts. could not declare certain matters directly, but the suit for nominal dams allowed them to do so indirectly in absence of declaratory judgment statutes (compare Carey v. Piphus).  Such suits can still be used this way, but is rarely necessary.

In Carey v. Piphus, nominal dams serve a declar. function.  The other function of nominal dams is to make the P the prevailing party.  Liability for costs & atty's fees often depend on who wins.

Quo Warranto

Quo warranto is a specialized writ for determining the right to hold a public office or corp. franchise.  In effect, it leads to a declar. judg. that D is or is not entitled to the position he claims.  The action is typically brought in the name of the state, or the att'y gen'l, but most states provide procedural devices which allow competing claimant to the office to initiate and control the proceeding.  The most obvious use is to contest the results of an election.  In some states, it is still available for that purpose; in others, it has been replaced or supplemented by statutory procedures for election contests.  In the corp. area, quo warranto is sometimes used to forfeit corp. charters as a penalty for illegal conduct.  In this application, the writ is punitive rather than declaratory.

Generally, it is subj to the req that there be no other adequate remedy

CHAPTER 6:
BENEFIT TO DEFENDANT AS THE MEASURE OF RELIEF:  RESTITUTION

GENERALLY

1.
3 doctrines of substantive civil liability:


K


Tort


Unjust Enrichment 

2.
Claim for unjust enrichment is also a remedial (called restitution) alternative for other sources of liability. Note that it is not a measure of damages – it is a different remedy altogether that focuses on D, not damage to P.  Disgorgement remedies make P better off than he would have otherwise been.  Focus is on putting the D BACK in his rightful position.

3.
Restitutionary claims attractive to Ps:


a.
Where no other source of recovery


b.
Where provides more lucrative recovery


c.
Preference in insolvency

4.
2 ways to look at restitution valuation


a.
D engaged in negligence or mistake: Market value/Rental value


b.
D engaged in conscious wrongdoing: Full profits D got from wrongdoing  = market value + consequential damages

5. 
Rationale for unjust enrichment cause of action where P recovers more than his rightful position:

Moral: wrongdoer shouldn’t profit from his bad acts

Economic: prevent the infringer from skipping the market to remove any incentive for not voluntarily bargaining.

THE BASIC PRINCIPLE:  disgorging the profits of conscious wrongdoing

Introductory Notes:
1.
Rest'n law is both substantive & remedial in that it creates a cause of action & provides a different measure of recovery.  Often available in cases of ordinary tort and br. of K, & electing restitution leads to restitutionary measure of recovery.  P may have a rest'n C/A & nothing else.


Neri v. RMC:  RMC did nothing wrong, but still must pay in rest'n b/c RMC would otherwise be unjustly enriched.


UCC:  Defaulting buyer gets rest'n of part of deposit that exceeds reas. liq. dams. or actual dams (2-718).  If no liq. dam. clause, seller keeps lesser of 20% of price or $500.

2.
In rest'n, liab'ty is based on & recovery is measured by benefit to D rather than harm to P.

4.
Some cts. have been reluctant to award rest'n to Ps who breached "willfully" (as in Neri).

5.
Substantive rest'n law is largely devoted to distinction between unjust & not unjust enrichments.  3 categories:

a.
D acquires benefit from P through unlawful act (theft, fraud, extortion, br. of fiduc. duty).  If also a tort, P can elect between tort damages & rest'n.  P can get rest'n of benefits conferred by an erroneous prelim. inj'n.


b.
P conferred benefit to D pursuant to a K (Neri).  Then one party breaches, or K is later found to be not binding.


c.
Benefit conferred by mistake.

6.
Rest'n is administered through a # of more specific remedies (quasi-K, constr. trust, acctg for profits, rescission, equit. lien, subrog'n, indemnity, contrib'n, replevin, & ejectment).  Some come from old writ system; others are fictions used to get around law.

7.
Key question: What can P get from restitution that he could not get otherwise or when can P elect restitution.

Restitution of more than Plaintiff Lost

Restitution / Unjust enrichment derived from three fictions.  Each represents a different way to reach the same result – full restitution of damages plus all profits.

· Quasi K – Olwell – imply promise to pay for use of the machine

· CL remedy

· P gets SoL for suit in K

· Really just a remedy for tort

· No K exists – Court implies the K at law

· Accounting for profits – Meier – most direct way of saying give up all of the profits you earned.

· Equitable remedy similar to constructive trust

· Result: money judgment

· Drawback: no preferential treatment for insolvency

· Constructive trust – Snepp – D holds property that rightfully belongs to P, and court implies that D holds the property in trust for P.

· Equitable remedy created by court – no trust exists – it’s a fiction

· Trust separates legal ownership and control from enjoyment

· Trustee may not profit from the trust, but only manages it for another

· Allows courts to catch wrongdoers and recapture ill-gotten gains 

· Two unique features:

· Tracing: allows assets to be traced and recovered from 3rd parties

· Preference in insolvency: allows return of specific assets even from insolvent D.

Two components to remedy: 

· Reverse transfer of possession

· Disgorge the benefit acquired: profits / consequentials

Limits on the Rule

· full profits are not awarded in extreme cases – there is an upper limit.  For example, the value of a person’s life is not awarded to the rescuer when someone is saved, nor is the value of a cargo ship awarded where it is saved in a storm at the expense of $500 damage to a dock.

· Restitution is not awarded against $ earned through legitimate business even if negligence involved.  Hence, no restitution for most negligence and products liability cases.

Olwell v. Nye & Nissen: Quasi K / incremental cost

Damage award for conscious wrongdoing: disgorgement of full profits

Two methods for measuring defendant’s gains

· Market value of machine generally produces gains equal to damages.  For D who are not conscious wrongdoers

· Consequential gains or full profits: Everything saved by using the machine -- produces gains greater than damages. For D who are conscious wrongdoers

· Conscious wrongdoers must disgorge consequential gains

D appropriated P's egg-washing machine, & used one day/wk for 3 yrs.  Trial ct. awarded D's labor cost savings, $10/day of use ($1560).  On appeal, ct. says req'mts of benefit to D & loss to P are met, affirms award of D's profits.

Notes on Quasi-Contract:

1.
Many wrongful acts do not benefit the wrongdoer.  Some other cases, P's loss = D's gain (here, P's choice of remedy between compensatory and restitution is irrelevant).  Sometimes, as in Olwell, D's gain > P's loss.  Here, rest'n is most attractive to Ps.

2.
Both law & eq. had remedies for Olwell situation:


Law:  Implied fictional promise to pay for benefit.


Equity:  Writ in general assumpsit.  P could waive tort & sue in assumpsit.

3.
2 Points:


(1)
A quasi-Ks (a.k.a. Ks implied in law) are not Ks & have nothing to do w/ enforcing agreements;


(2)
P is not really waiving tort; if so, would have nothing left to sue for.

4.
Quasi-K includes a group of actions of which the most important were money had & rec'd (recovery of $$ paid), quantum meruit (value of services performed), & quantum valebant (value of goods delivered).  Some cases are where D would have agreed to pay if he could (like doctor who treats unconscious patient), but in others the law implies a promise (cases like Neri, cases of benefit conferred by mistake, & cases where benefit conferred pursuant to non-binding K).

Notes on Recovering More Than P Lost:

1.
Olwell:  Conflicts w/ rightful pos'n in that but for wrong, P would have gained nothing b/c egg washer would have remained gathering dust.

2.
Economic theory would limit recovery in Olwell to compensatory dams.

3.
Edwards v. Lee's Administrator:  Ct. gave rest'n for profits received rather than damages sustained when D publicly showed cave which was partly under P's land, although entrance was on D's land.  Philosophy:  Wrongdoer should not profit from own wrong.  This chooses morality over economics.

4.
Posner thinks the economic preference for voluntary trans'ns helps explain rest'n.  Rest'n discourages bypassing the mkt.

5.
Where transaction costs are high (as w/ bilateral monopoly), it is harder to explain rest'n.  Where they are low, theories of corrective justice & economic efficiency may both be able to explain a wide range of rest'n cases.

6.
Vincent v. Lake Erie Trans. Co.:  D left ship tied to P's dock during storm, doing $500 damage.  Using Olwell measure, P would recover the value of the ship.  Avoiding greater harm is a common ground for creating privileges to do otherwise unlawful harm.

7.
In Olwell, if we assume D would have rented a machine for $10/month ($360) if it hadn't had P's machine, then idea of how much D was unjustly enriched is much less.

8.
Sometimes the law treats the problem in #7 as $360 dams for lost rents (ex:  patent statute).  But cts. are reluctant to do this where there was no chance for a real transaction.  However the $360 is dealt w/, the real dispute is over the other $1200.

9.
On theme is that the measure of rest'n depends on D's culpability.  Conscious wrongdoer is likely to be liab. for all profits, including those from D's more profitable use of P's property.  A D acting negligently or illegally but in good faith or w/some justification not sufficient to completely exonerate him is likely to be liable only for P's losses.


Roberts v. Sears:  P was Sears E'ee who invented a wrench; D screwed him over.  Ct. instructed for an award of all profits for br. of confid'l relationship or fraud. misrep'n, but only a reas. royalty for neglig. misrep'n.  Ct. screwed up and jury got confused.

10.
Distinction between profits & reas. royalty in Sears corresponds w/ profits & fair rental value in Olwell.  This choice comes up in any case where D's profits exceed fair mkt. value of the prop'ty.


Palmer & Laycock think D's culpability explains this choice.  Dawson thinks this is & should be irrelevant.  Dawson thinks rest'n of full profits depends on the importance of P's rts & tracing the profit to a viol'n of P's rts.

11.
Palmer & Dawson both think Olwell is wrong.  They think saved expense is not a reliable measure of profits.  They, & the Rstmt, would award fair rental mkt value.


Osterle would always measure rest'n by the mkt value of the thing taken, which, he says, would be the same as the damage measure except in "rare" cases.


Rstmt ban on recovery of profits has 2 limitations:


(1)  Does not apply to profits earned before date used for valuation;


(2)  Does not apply to claims other than conversion (e.g., where D had poss'n pursuant to a K later rescinded or held ineffective, or D is a dishonest fiduciary).

 Maier Brewing v. Fleischmann Distilling:  Accounting for profits

D brewed cheap beer under P's "Black & White" scotch label.  Dist. ct. gave P an acctg of profits.  Lanham Act gives wide discretion in deciding whether to award profits for trademark infringement.  Old approach was to give profits only where there was direct competition (none was found in this case).  Ct. rejects this b/c of "age of television," in which product names are associated w/ characteristics.  Mfgrs. thus have goodwill to protect, not just sales.  Also, must make infringement unprofitable to deter.  Where infringmt is willful, must do more than enjoin.  Acctg for profits is affirmed.

More Notes on Recovering More Than P Lost:

1.
It is rare that D's profit matches P's loss.  Even w/ direct competition, P would have had only part of D's sales.  The only extension in Maier is to award profits where there is no competition at all between the 2 products.

2.
In Monsanto, D deliberately mislabeled w/ a popular brand in 4 promotions.  Ct. thought an acctg for profits was needed to deter new viol'ns.  Viol'ns were not efficient;  D deceived customers, & there is no economic presumption that misunderstood deals maximize value.

3.
In Maier, profits are a poor measure of P's actual dams (lost sales from disappointed buyers of D's beer who were turned against Black & White).

4.
One measure might be to ask how much P would have charged to sell D a license.  Problem:  In Maier, Ps probably would not have agreed to license cheap beer for less than D's profits.  This seems to say profits is not enough.

5.
There is no TM viol'n if there is no possib. of confusion (so a B & W dry cleaner would be okay).  This ensures at least the possibility that P has been damgd, but doesn't create any relationship between D's profits & P's loss.

7.
Statutory remedies for unfair compet'n & misuse of intell'l prop'ty are not entirely consistent.  Patent infringers are liab. only for dams, "in no event less than a reas. royalty."  Copyrt. infringers are liab. for all profits.  TM infringers (Maier) are liab. for profits, subject to ct's discretion, which cts have used to distinguish degrees of culpability (only willful infringers must acct for all profits).

Snepp v. U.S.: Constructive Trust

CIA agent publishes w/out prior approval.  Issue:  How much of Snepp's profits flow from breach (U.S. stipulated that the book contained no classified info.)?  Maj. imposes constr. trust on all profits b/c gov't essentially owns the book until they approve it.  Const. trust is natural remedy for breach of trust.  Stevens (diss.) says no loss b/c nothing is classified (would have had to approve the book as it is).  Important that Snepp made voluntary promise, that nat'l security is involved, & that Snepp wouldn't have had info but for CIA job.

Notes on Constructive Trusts & Accounting for Profits:

1.
A trust is a device for separating legal ownership & control of prop. from beneficial enjoyment.  Before merger of law & equity, law cts. would not enforce trusts.  Eq. cts. would acknowledge trustee as legal owner, but would order him to manage & distrib. prop. in accordance w/ directions in the trust instrument.

2.
Eq. cts. developed strict rules of fiduc. duty to combat the trustee's constant temptation to use trust assets for his own purposes.

3.
The trust provides an obvious analogy for cts. faced w/ a D who has acq'd legal ownership in an unjust way.  Declare him a trustee for P & the whole body of trust law becomes applicable.  In the earliest cases, constr. trusts were used to plug loopholes in express trusts.  Now it has also become a generalized remedy for wrongdoing.

4.
Newton v. Porter:  Attys held to be trustees w/ respect to fees paid to them by thieves out of proceeds of stolen bearer bonds.  Illustrates 3 things about constr. trusts:


(1)
A constr. trust is a fiction used to move assets to person fairly entitled to them; simply a remedy;


(2)
Can be used to trace the proceeds of specific assets through a series of exchanges;


(3)
Useful when some or all of Ds are insolvent.

5.
Accounting for profits is closely related to constr. trusts.  Beneficiaries of an expr. trust or other fiduc. relationship could sue in equity for an acct'g of trusee's profits.  This became a natural part of the constr. trust remedy.  But sometimes cts. order acct'g for profits w/out 1st imposing a constr. trust.  Important difference:  Acct'g for prof. ends in a money judgment, w/ P getting no preference if D is insolvent; Constr. trust gives a pref. in insolvency to the extent that prop'ty or its proceeds is identifiable.

6.
Choice between restit'n of full profits & of mkt. value is sometimes expressed as the choice between constr. trust or acct'g for profits on the one hand, & quasi-K on the other.  W/ acct'g for prof, the tendency to grant restit'n of all profits is weaker than w/ constr. trust.  Thus acct'g for prof. can mean all profits, reas. royalty, or a substitute measure of P's dams.

7.
Laycock:  Instead of using fictions of quasi-K & constr. trust, cts. would do better to talk generically of rest'n, & focus specifically on the Q of when to award all profits & when to award mkt. value of thing taken.

Notes on Irreparable Injury:

1.
Both constr. trust & acct'g for prof. are equitable rems, so they are in theory subj. to the irrep. injury rule.  In Snepp, dissent invokes this rule, but maj. ignores.

2.
Diss. relied on posible adequacy of govt's punitive dams remedy.  But these are in the jury's discretion.

3.
It is not unusual for the irrep. inj. rule to be ignored in constr. trust cases.  The damg. rem. is often inadequate, anyway, b/c dams are unmeasurable or uncollectable.  The tracing feature of constr. trusts is not available in any legal rem.  But where P seeks rest'n from a solvent D, quasi-K will often yield the same recovery as constr. trust, & where there are no profits other than the value of the thing taken, dams will work as well.  Occasionally cts. say that P must use one of the legal rems, thus protecting D's rt. to a jury trial.  Other cts. disagree.

Notes on Rest'n of the Profits From an Effic. Breach of K:

1.
Since the gov't conceded there was no classified info, shouldn't rest'n be limited to interest for the time the review process would have taken?


Since Snepp, Snepp has submitted 19 manuscripts to the CIA, & 18 have been published w/out litigation.

2.
Snepp seems to award substan. profits for br. of K w/out proof of dams.  This seems contrary to effic. breach theory, but it is clear the Ct. believed the U.S. had suffered great dams, even though it could not prove them.  But Snepp is not the only case to impose constr. trust on profits from br. of K.


The largest group of cases involves land sale Ks.  The constr. trust deters an effic. breach by taking all the profit out of it.


Best explanation is that the rt. to constr. trust is corollary to the rt. to spec. perf.  If he had filed suit in time, buyer could have compelled a conveyance.

4.
Snepp is an unusual example of another group of cases:  Where a former E'ee violates a promise to protect trade secrets.  Here there are multiple theories & rems.  Cts. may award full profits, reas. royalty, or P's losses.  It is often unclear whether cts. are enforcing the Employment K or the fiduc. duty created by law.  Economists can easily absorb the award of a reas. royalty into effic. breach theory.

5.
Another group of cases involves covenants not to compete.  Here, cts. may order D to acct for profits from breach, or treat Ds' profits as evidence of profits P lost.  Other cases try to calculate P's actual dams more precisely.  Dams are more common than rest'n in these casees.

6.
Constr. trust isn't generally available to recover profits from br. of K b/c many of these profits are not conferred by the P.  The rest'n interest is the interest in restoring benefit or enrichment unjustly transferred from P to D.  W/ br. of K, profit from breach usually comes from a K between D & a 3rd party.  Profit in such cases usually deemed to have come from 3d party and cannot be restored to P.


In land sales, ct. applies constr. trust b/c D sold to a 3rd party land that is deemed to belong to P.  The only explanation for the difference between land Ks & other Ks is buyer's rt. to spec. perf. of land Ks.

7.
Most people have an intuitive sense of difference between something they already own & something they have been promised.  That diff. is at the core of the debate over whether K Ps ought to recover their expectancies.  Before, we asked if expect'y was too much; now we ask if it is too little.  Cts. seem to have a sense that expect'y is just right.  Dawson disagrees.  Jones (English) suggests Ps be given an action for profits earned by breach, but cts. retain discretion to deny rest'n where it seems inappropriate.

8.
Intuitive distinctions between promises & prop'ty may have parallels in intuitions about morality.  Most people don't consider breaking a promise as serious as stealing.

9.
The economic justification for rest'n of profits is that it forces Ds to buy what they want (a release) in voluntary transactions.

11.
Kronman argues that constr. trust should be allowed whenever spec. perf. is economically justified.  He equates irrep. inj. w/ undue risk of undercompensation, which spec. perf. guards against.  Constr. trust gives P the nearest equivalent of his prop'ty rt.:  the proceeds of his prop'ty.  Also, constr. trust is necess. to deter Ds from preempting spec. perf. by making it impossible.

12.
Farnsworth opposes general availability of rest'n of gains from br. of K, but supports rest'n in cases where there is a substan. risk that expectancy dams will be undercompensatory (example:  defective constr'n).

Notes on Restitution of Money Not Spent on Safety:

1.
The other core case for the economic approach to law is negligence, & rest'n has not been applied there either.  Suppose a mfgr could spend $2 mil. to prevent injuries, or pay $1 mil. in dams.  Posner would probably deny recovery b/c mfgr was not negligent.  But the law allows dams to be recovered.  Q:  Why limit recovery to dams; why not award rest'n of the $2 mil.?  There is the obstacle that the mfgr's profits do not seem to have been taken from the consumers, but that depends on how we conceptualize the problem.

3.
Another problem:  Consumers may have already received part of the $2 mil. in lower prices.  This makes enrichment hard to measure, but this has not precluded rest'n in cases where it is thought to be appropriate.

4.
One's opinion on this Q may depend on the cost & value of the product.  Some might find rest'n more appealing when the mfgr made a deliberate cost/benefit decision.  This leads to a consideration of substantive tort law.

5.
Rest'n in this area would also pose problems of standing & of allocating the award.

6.
Juries sometimes consider D's savings when awarding punitive dams.  In Sturm, Ruger & Co. v. Day & Grimshaw, judges found the awards excessive & ordered remititure.

MEASURING THE profits of Unjust Enrichment

Apportioning Profits

Once consequential damages (full profits) are awarded, how to calculate? In determining the amount of restitution required, the goal is to apportion only those profits accrued from the D's conscious wrongdoing to the P.

· Three possible measures of recovery

· market value of item

· all profits attributable to use of the item (market value + consequential gains)
· all profits period

Where D is a conscious wrongdoer, the obvious goal is to achieve the second measure; the third measure would unjustly enrich the P, while the first measure allows D to profit from his wrongdoing.

· Two ways to apportion

· Pro-rata apportionment: identify all of the factors of production and allocate profit to each factor based on its relative importance.  Or, what share of the profits is fairly attributable to the item in question?

· Incremental cost apportionment: what would it cost to develop/build the misappropriated item in the first place? [really seems to ask: what is the marginal difference in profit that was generated by the item in question?] 

· Determining profits

· P need only prove gross receipts; may recover for more distant, secondary profits, too, if P can prove them up

· D bears burden of proving its expenses that reduced its gross profits to net profits

· Expenses you may subtract: production costs, taxes paid on gross receipts

· Cannot subtract overhead (fixed costs)

· Cannot subtract variable costs unless D can specifically allocate a portion of increased variable costs to the stolen item

What is req is not mathematical exactness but only a reasonable approximation.  Equity is concerned with making a fair apportionment so that neither party is unjustly enriched.  Apportion is a step in rest. remedy.  Irreparable injury is a rule about equitable remedies.

Sheldon v. MGM (pro-rata / factors of production approach)

D stole P's play & made a movie.  3 choices of damage awards:

(1)
$587,000 --> all profits;

(2)
$117,000 --> profits allocable to the script;

(3)
$ 30,000 --> mkt value of the script.

Ct. affirms award of #2, because it reasons that the script can at most be responsible for 12% of the profits generated from the movie, since the script is a minor factor of production.

Principle:  1st choose between cost of item & profits (as in Maier & Olwell).  Then D must prove up his expenses to reduce gross receipts so that only the profit attributable to P is awarded to P.

USM v. Marson Fastener (incremental cost approach)

Marson steals blind rivet machine design and transforms an unprofitable rivet business into a profitable one.  Court decides that all profits came from the machine because division became profitable only after machine design was stolen. 

· Steps in apportionment:

· Separate profit from blind rivets vs. profit from all other products

· Determine contribution of trade secret to profit from blind rivets, vs. contribution of all other factors of production

· Incremental cost approach: no profit before trade secret stolen; profit after trade secret; therefore, 100% profit attributable to trade secret.

· Pro-rata apportionment: determine relative importance of trade secret and other factors of production; allocate overhead based on some factor, probably sales.  Court doesn't use this approach, but Sheldon demonstrates that there's no way the stolen machine counts for 100% of the factors of production.  Perhaps court settles on 100% because the stolen design changes competitive advantage significantly.

Notes on Apportioning Profits:

1.
If a ballpark estimate is sufficient, as Sheldon says, then it might never be impossible to apportion profits between infringing & noninfringing components.

Mishawaka Rubber & Woolen Mfg Co. v. S.S. Kresge Co.:  

Trademark case.  Mishawaka tried to apportion on the basis of sales.  Ct. held that K need not account for profits from sales to consumers who were not confused by the mislabeling, but D bore the burden of proving how many such consumers there were, & this burden is "as often as not impossible to sustain."


Truck Equip. Serv. v. Fruehauf:  D tried to use a survey showing that only 20% purchased for reasons related to P's infringed product.  The ct. rejected the survey w/out passing on its evidentiary sufficiency, b/c allowing D to keep 80% of profits was not enough deterrence.

3.
Profit from plagiarizing the play is not equal to mkt value of rts. in the play, althouth in theory, the difference would be small.  B/c of lack of good info, the mkt can be expected to work somewhat inefficiently.  In Sheldon, notice big difference between measures #2 & #3.

4.
Distinguish between 2 related questions:  (1) Choice between rest'n of profits & rest'n  of mkt value of thing taken (Olwell); (2) Choice between profits from entire enterprise & profits from the thing taken (Sheldon).  The two choices are not the same.  Olwell dramatically demonstrates the diff.  Whenever profits are far in excess of the mkt value of the thing taken, ask whether profits from some other factor of prod'n have been included.  Palmer thinks some of profits in Olwell must have been attributable to the rest of the business.

5.
Cts. generally do not determine profits by adding a profit margin to the value of the thing taken, although there is no rule against it.  The Sheldon approach dominates:  Take gross receipts of infringing sales, subtract expenses of producing these sales, then apportion between infringing & noninfringing parts.  In trademark & copyright, P proves gross receipts & D proves expenses.


Blackman v. Hustler:  P proved gross receipts, but D lost records of expenses.  Ct. held that overall corp. profit rate of 19% of revenues was not probative, & awarded gross receipts.  The ct. suspected the records were intentionally withheld.


Allocation issue:  Blackman ct. allocated 60% of 1st issue & 35% of later issue of gross receipts to the pictures.

6.
Sheldon:  D was not allowed to deduct for the contrib'n of D's standing in the industry or the value of D's labor.


Distinction:  D cannot get a deduction for salaries paid to partners (Callahan), but can deduct for salaries to corp. officers (Rubber Co. v. Goodyear).

7.
When the wrongdoer's labor contributes most of the profit, denying credit for the value of that labor begins to look like a penalty & not an effort to take away the profit of his wrongdoing (Example:  Da Vinci steals paint & paints Mona Lisa).

Reversing Transactions and Paying for Benefits

Restitution: substantive requirements

D unjustly enriched where she receives a benefit to which she is not entitled, under circumstances that excuse P failure to obtain D promise to pay.

· Routine cases that satisfy this requirement:

· mistakes: mistaken transfer of $ into wrong account

· emergency: MD reasonably provides essential services to unconscious patient without consent

· $ judgment subsequently reversed: profits earned under protection of injunction later reversed

· transfers pursuant to actual or supposed K

· unenforceable K with part performance

· breach by P, D must refund excess $ paid that exceeds damages

· Breach by D, P can elect $ damages or sue to call entire transaction off and get a refund

· wrongful acts: duress, undue influence, breach of fiduciary duty, etc.

· limit: no restitution for officious intermeddlers.

Rescission

· Rescission: P rescinds K, usually for fraud or serious breach.  Outcome: no K.  Usually a mild remedy that simply undoes the transaction, unless values have shifted in the meantime.

· Rescission and restitution: cancel K and each side must restore to the other all benefits received under the K.

· Benefits returned in-kind if possible; court does not have to value them.  

· Benefits that cannot be returned in-kind must be paid for in money.

· Cases where rescission is available

· Fraud: usually for intentional misrepresentation

· Breach of K: must go to defeat the purpose of the contract

· Mutual mistake of fact

· Unilateral mistake of fact -- must be innocent, must sue to rescind before other side relies

· Duress: K made under threat of injury, etc.

· Timing: courts are most likely to grant rescission if you sue right away -- you cannot hold onto your remedies option for long.  

Cases where P gets a windfall by rescinding a losing K 

Mutual Benefit Life Insurance v. JMR

Facts: P insurance company seeks rescission after it learns D insured lied on insurance policy -- smoker who indicated he was a non-smoker.  Insured dies.

Held: insurance company sues for rescission and restitution, and prevails.  It pays no benefit, and it gets its premiums back with interest.

Cherry v. Crispin

P sues for recission of house purchase when he discovers termites.  Req'd inspection had been done carelessly.  Sale price:  $21,000.  Prospective repair costs:  $1500.  Held:  P gets rescission, w/ allowance for $$ P spent on improvements & fair rental value while P lived in the house.  Rescission allowed where misrepresentation of material fact made intentionally and knowingly.

Notes on Rescission:

1.
Adequacy of the damage remedy did not matter b/c the irrep. inj. rule does not apply to rescission, & P has a free choice between the 2 remedies.  Sort of a flip side of spec. perf.

2.
Modern tendency is to treat rescission as equitable, but it was sometimes available at law.  Equity was only req'd where P had given D a promissory note, securities, or real estate.  There is always the possibility of demanding jury trial on the ground that a particular case involves legal rather than equitable rescission.

3.
When a K is wholly executory, rescission amounts to a decree that neither party is bound.  When partly or wholly executed, the decree orders rest'n as well.  If a benefit cannot be returned, the recipient must pay for it.  There does not appear to be any rule that disproportionate improvements bar rescission.

4.
One obstacle is that Ds may not be able to refund Ps' $$.  Rescission aggravates the uncollectible judgment problem.  Cts. have responded by holding that Ds take prop'ty back from Ps subject to an equitable lien.

5.
If dams are measured by the difference between the K price & the actual value of the prop'ty, & if the prop'ty to be restored does not change in value between the transaction & its rescission, then rescission in no more lucrative than dams.  But if prop'ty value changes, the situation becomes more complicated, to Ps' advantage.


Seneca Wire v. A.B. Leach:  Notes were represented to be listed, but were unlisted.  Diff. in value was only $200, but D was in bkrpcy, so resc'n would allow P full recovery.

6.
Ps who want rescission must demand it promptly after learning of the fraud, at least if the prop'ty is of a kind that fluctuates in value.  A defrauded seller cannot wait until the SOL is about to expire, & then sue for dams if the stock has gone & rescission if it has gone up.  This is a form of speculation in which D bears all the risk & P reaps all the gain.

7.
In add'n to fraud, resc'n is available for innocent misrepresentation, material breach, mutual mistake of fact, and duress.

8.
UCC 2-711(1) codifies recission.

Farash v. Sykes

Rule: if you start peforming and no contract materializes, you get your performance back.

	
	Contract
	No Contract

	Benefit to D
	Sue on K or sue in restitution
	Sue in restitution

	No benefit to D
	Sue on K
	Farash - split - court may imply benefit


Facts: P realtor sues to receive $ equivalent for improvements made to his own building in anticipation of a lease.  Claim: unjust enrichment.

Held: court awards $ value of improvements to P.

Issue: D received no benefit, and there was no K...

Options open to the court:

· find a benefit to D, even if fictional, and make D pay for it

· find part performance sufficient to take K out of statute of frauds

· award either expectancy or reliance damages in promissory estoppel

· deny recovery because no benefit and no K

· imply a quasi-K to pay reliance damages (rare)

Lesson: Courts imply a benefit at law where equity demands it.

Notes on the Benefit Requirement:

1.
Sometimes it is not clear that there is a benefit to D.  Sterling v. Marshall explicitly finds a fictional benefit.  Polak v. Kramer awards the "reas. value" of the services w/out considering benefit.  Parrish v. Tahtaras awards P's reliance regardless of D's value received.  Dawson cites all 3 of these as rest'n cases, but Polak & Parrish seem to be more like reliance cases.


2.
Dawson would eliminate the benefit req'mt in cases of rest'n after part performance of a K.  He says the point of rest'n is to reverse the transaction, not avoid unjust enrichment; in effect, he equates rest'n w/ reliance.  But Palmer says distinction between gain to D & harm to P is fundamental in the law of rest'n.


3.
Farash v. Sykes Datatronics:  Authorities differed on whether reliance or rest'n applied, but they produced same result.


4.
In losing K cases, may matter a great deal whether P seeks reliance or D's unjust enrichment.  Rstmt limits reliance recovery to P's expectancies.

Notes on Election of Remedies:

Historic GR: once P affirms K in complaint or in court, P cannot sue in equity for restitution; if K affirmed to exist, P may only sue for $ or for rescission; if no K exists, P may sue for restitution.

· Trend: only hold P to election of damage remedy where D would be prejudiced by a change:

· where change would allow double recovery

· D misled by P conduct

· res judicata applies

1.
Consequence of holding that rest'n is not a remedy on the K was the election of remedies doctrine.  Theory was that there is either a K or there is not, & if there is, P could either affirm or rescind it.  Affirmance was generally held to be irrevocable.  However a decision to rescind did not necessarily preclued a subsequent suit on the K.  P could revoke a decision to rescind until D relied on it, & P could plead in the alternative.  Some jurisdictions req'd P to elect before trial, & some before submission to the jury.  Some would submit to the jury in the alternative.

3.
The doctrine often led to harsh results when the damage action turned out to be a loser or when the damage recovery turned out to be smaller than rest'n.  Cardozo said P's election was conditioned on actually collecting the K dams, & that it was not binding if those dams were not paid; implied that P could change his mind at any time before D paid.


Increasingly, cts. hold P to an initial election only when D would be prejudiced by a change in theories.  Bogert would limit the elec. of rems. doctrine to 3 situations:


where
(1)
Double compensation is threatened;



(2)
D has actually been misled by P's conduct; or



(3)
Res judicata can be applied.

4.
Where P is not req't to elect before the case goes to the jury, there is a danger of the jury being confused by alternative instructions (Roberts v. Sears).  But if the facts are unclear & the jury's reaction unpredictable, requiring an election seriously prejudices P.

5.
A P claiming rest'n may have incidental or conseq. dams that are not compensated by recovery of what P gave D.  Cts. have held that P's election to rescind precludes recovery of expected profits, but not any other nonduplicative dams.  Explanation:  Profit expectancy is based on the K, & the K has been rescinded.  The UCC does not bar recovery of lost profits after rescission.


A nonfictional sol'n to this problem would ask whether P is getting a double recovery.

6.
Consider Bogert's 3 situations (note 3):  The gen'l rule against double recoveries protects against duplicative rems; equitable estoppel provides a model for a rule against changing theories when it would prejudice D; res judicata & collateral estoppel prevent relitigation.  Does the election of remedies doctrine add anything useful?

The frontiers of restitution for breach of contract

Rescission in kind is uncontroversial (Mutual, Bush)

Controversy:

· Rescission where it’s not possible to return in kind, so D has to pay for the benefit (Boomer)

· Rescission to get profits from K

· Rescission to get profits realized from breach of K

· Frontier issues

Easy “losing contract” cases: Restitution in kind

Bush v. Canfield

Restitution in kind case.

Facts: rising flour market, seller breaches; when buyer sues for restitution of $ paid, seller argues that buyer should be limited to his expectancy on the K – a net loss (because the K required flour purchases at higher than current market value).

Held: Restitution of K price awarded to buyer. Buyer returns nothing b/c he never got flour

Mobile Oil v. US

Facts: Mobile paid 156M for opportunity to obtain offshore drilling permits.  Government then changes the rules for obtaining the permits, making it impossible for Mobile to satisfy the requirements.  Government argues that Mobile gets nothing because it proves that Mobile wouldn’t have gotten the permits even under the old rules.  

Held: Since government breached the K, Mobile gets restitution of its 156M – it paid for an opportunity to apply, which it never got, due to government breach.

Harder “losing contract” cases: where P wants to revalue performance

Rescission of a losing K where principal benefit cannot be returned: D must pay for benefit received

Boomer v. Muir

Rescission and restitution where principal benefit cannot be returned.  Court allows P to rescind the K, and then revalue the promised performance not on K price, but on cost.  This windfall for P is harder to justify than those in Mutual or Cherry, because it rewrites the K.  Court goes wrong when it says value is something other than K price.

Boomer's withdrawal from construction held to be justified by Muir's material breach.  K price was $333,000; Boomer had already received $313,000.  Boomer had spent $571,000, & would have spent another $29,000 to finish (negative expectancy).


Ct. said Boomer could rescind & sue for value of benefit conferred soley because Muir had breached.  Boomer recovered $258,000, the diff. between what Boomer had been paid & had spent.

2.
This allows the risk to be reallocated differently from the allocation in the original K – because K no longer exists due to D breach.

3.
2 Questions:  (1) Can Boomer sue for rest'n rather than expectancy; if so, (2) what is the value of the benefit?  The ct. instructed to award Boomer's cost.  2nd Rstmt. of Ks § 371 allows the ct. to choose between (1) the amt. it would cost to get the work from someone in claimant's position, & (2) the amt. by which D's prop'ty increased in value.


Most cts. hold that K price is admissible evidence on the value of the benefit.  A ct. unhappy w/ the Boomer rule can avoid it by finding that the value of the benefit is equal to the K price.

4.
A few cases limit P to the pro-rated K price, but Boomer is the dominant view.  Boomer says that a P seeking rest rescinds the K & sues in quantum meruit, a form of quasi-K.  A compromise would be giving rest'n up to the K price as a limit.

5.
As in Boomer, which side is in breach is often a judgment call.  But this determination can have dramatic effects on who owes how much to whom, especially where there is a large difference between K price & actual cost.  The Boomer rule aggravates this problem by allowing Boomer to provoke breach & recover expenses.

6.
Suppose Boomer had finished before Muir breached.  The trad'l rule is that if P has fully performed & D owes only $$, P is limited to the K price.

7.
Boomer says that a P seeking rest'n rescinds the K & sues in quantum meruit, a form of quasi-K.  D cannot rely on the K price b/c the K has been rescinded.


Suppose there is no K:  "Mere volunteers" or "officious intermeddlers" cannot demand rest'n.


Restatement recognizes restitution of value of part performance as alternate remedy on the K.

Earthinfo v. Hydrosphere

· Facts: Hydro makes software, Earth packages and sells it.  Earth breaches, and Hydro sues for rescission and restitution of all profits from K from the point where D stopped paying royalties – not just profits from breach.

· In other words, $ damage remedy: unpaid royalties plus interest

· Normal restitution remedy: software plus unpaid royalties plus interest

· Here: software plus profits

· Held: Ct. treats D’s K breach like a tort – like it stole the software at the time when it stopped paying royalties.  So, instead of  and awards all profits from the software from that point onward.  Court describes as a disgorgement remedy because D has software without paying for it, so D must account for all profits earned with the software after it quit paying.

· A powerful new remedy for debt collection if it stands, but quite possibly unprecedented.

Impossible cases: losing K where K must be revalued but cannot

Glendale Fed. Bank v. US

· Facts: During S&L crisis, US encourages industry consolidation to prevent bank failures.  Government signs K with Glendale promising favorable accounting treatment if Glendale buys a failing S&L.  It does so, but 8 years later Congress breaches the K by removing favorable accounting treatment.  Glendale sells Broward for $200 M.

· Issue:  Glendale sues for rescission and restitution, but how to value the damages?

· Problem: Glendale wants damages without returning anything itself, and it is attempting to value an un-valuable contract.

· Problem 2: P wants something substituted for beneficial regulatory treatment since it can’t have the favorable treatment back.  How to revalue the promised performance?

· Possible explanations

· Disgorgement: not a disgorgement remedy because Glendale never paid 798M to Government

· Rescission: Court’s model, what P seems to be asking for.

· Fundamental principle: for rescission, each side gives back what it received

· Corollary: you cannot rescind in part.

· Curious – if we’re doing rescission, Glendale must pay the government the proceeds it realized from Broward’s sale – the 200M.  But Glendale surely doesn’t want this.

· Restitution: problem: we don’t know how to revalue the service Glendale provided the government

TRACING D'S UNJUST ACQUISITIONS:  RESTITUTION & INSOLVENCY

Plaintiffs have a right to recover their own property in certain circumstances.

· Best way to do so is to sue for a constructive trust and for restitution
· The constructive trust gives you: preference in insolvency (you collect before general creditors, D trustee in bankruptcy, and before tax liens for theft or embezzlement, but you do not collect against subsequent GF purchasers without notice or against the IRS’ lien for fraud), and allows you to trace.

Requirements:

· Must have a property claim, not a mere contract claim

· Fraud, misappropriation, breach of fiduciary duty, or property transferred by mistake

· Cannot be an ordinary business transaction or extension of credit, even if creditworthiness concealed

· Some fraud in the transaction seems to be enough, even if credit is also extended, except for fraudulent inducement to extend credit

· Not linked to unjust enrichment – separate idea

· Plaintiff’s property must still be identifiable
· Plaintiff can trace through two types of exchanges to recover property

· Trace through direct physical exchanges (house sold for a certificate of deposit)

· Trace through commingled bank accounts

· Tracing GR: courts assume everything that’s temporally and physically possible to benefit P

· Wrongdoer is presumed to spend his own money first

· Wrongdoer is presumed to invest his victim’s money first (where profitable)

· Rationale: 

· property-based conviction that if you can identify the very thing you lost, you should be able to recover it.

· Other creditors accepted risk of insolvency, while victims of fraud did not

· Terminology, constraints, and assumptions on tracing

· Erie Trust: “Everything that’s physically and temporally possible” is assumed to have occurred in P benefit -- means that courts create fictional assumptions that benefit P, but only where such events could have occurred.  So, court will only assume that D invested P’s money if he wrote a check from the account where the misappropriated money sits.

· Lowest intermediate balance rule: once D dissipates P’s money, it’s gone from a commingled account and cannot be replaced – by new money from D OR P.  Total amount of money P has in the account is determined by adding lowest intermediate balances.

· Presumption of rightful dissipation: means wrongdoer dissipates his own money first, saving P money

· Presumption of rightful withdrawal: a misnomer that means the same as above.

· North Am. Coin: assume $ is “in” D bank account.

· Cunningham: law of preferences: creditors paid in the last 90 days before bankruptcy are said to have received a “voidable” preference – they may have to return payment and share pro-rata in the general creditor pool of assets.

· Erie: commingled account: equals all of D cash accounts

Restitution of identifiable asset

Hicks v. Clayton

 [No fiction, no tracing; pure case of identifiable asset]:  D (lawyer, Clayton) swindled Ps (client, Hicks) out of "Costebelle" (real estate).  Ps want resc'n, rest'n, & constr. trust.  Trial ct. finds fraud & abuse of fiduc. duty, but only gives damages.  App. ct. reverses.  Denial of equitable relief depends on adequacy/ completeness of legal rem.  Here, dams are uncollectable b/c D is insolvent.  Trial ct. may exercise discretion, but only in accord w/ the principles & precedents of equity jurisprudence.  Also, where both legal & eq. rems are available, P gets choice.  P gets Costabelle.

Notes on Restitution From an Insolvent Defendant:

1.
Q:  Why should resc'n or constr. trust awards have a higher priority than other creditors?  Cases assume this w/out explanation.  In Hicks, premise is that Ps are true owners.  An awd of dmgs treats them as creditors, awd of recision or const. trust recognizes them as true owners.  This equitable ownership theory works against general creditors, but not against bona fide purchasers for value who take w/out notice.  Unclear whether it would work against a tax lien.  Rescission/constructive trust recognizes them as true owners.

2.
Hicks relies on D's insolvency to show inadequacy of the legal remedy, but later says P has free choice of rems.  The practice is to give Ps a free choice.  Palmer could not find a case in which P's claim of equitable ownership had been denied solely b/c of adequacy of legal remedy.

The fraud requirement

In Re: North American Coin

Test case on the fraud requirement

· Fraud, misappropriation, breach of fiduciary duty, or property transferred by mistake is required

· Cannot be an ordinary business transaction or extension of credit, even if creditworthiness concealed
Facts: D is one week from bankruptcy, puts P money in a separate trust account.  D goes bankrupt.  Is the P class privileged against general creditors or not?

Held: No, because there was no fraud.  P were creditors just like any others – they paid money to D and assumed the risk of bankruptcy.  The fact that D accepted P money despite knowing that it was about to go bankrupt is not fraud.

Why: Bankruptcy law draws a bright line: you can operate as a normal business would until the point where you actually file for bankruptcy.

In re Teltronics

D (in bkrpcy) took $$ from Ps for watches, but watches never existed.  Ps want constr. trust over $$ held by receiver.  Ct. grants constr. trust.

Tracing Rules:  Other creditors say tracing is violated b/c customers can only roughly ID $$ that is theirs.  Cunningham (Ponzi case) said that tracing $$ to a fund wholly made up of the fruits of fraud is insufficient, but recognized that this rule could be avoided if doing so would result in equal treatment of defrauded customers (e.g., cannot favor one fraud victim over another).  Teltronics meets this exception.  Property obtained by fraud should go to its rightful owners.

In re Erie Trust Co.

 D transferred P's trust $$ into general pool of acc'ts before going belly-up.  Tracing problem is that P cannot identify which cash acc't P's $$ went into.  Ct. allows all cash acc'ts to be treated as one.  Rule: Cestui que trust must identify the trust res by tracing it into some specific funds or assests of the bank.

More Notes on Restitution From Insolvent Defendants:

1.
In bkrpcy, unsecured & non-prioritized creditors share pro rata in assets left after secured & prioritized creditors are paid.

2.
Teltronics & Erie Trust show an uncodified exception to the rule in #1:  Victims of fraud or misappropriation who can ID their prop'ty get a preference over all other creditors.  The ct. says their prop'ty never belonged to the bankrupt, so it does not belong to the trustee.  Moreover, the victims get the benefit of fictional tracing rules to help them ID their prop'ty.

3.
Rule:  P w/ a rt. to constr. trust, who can ID the lost prop'ty, can recover that prop'ty & does not have to share w/ other creditors.  2 req'mts:  Rt. to constr. trust only if can identify his prop'ty, and ordinary creditor gets no preference even if can identify.

4.
Explanation for this rule is fictional--that a constr. trust is imposed & the beneficiary is entitled to the trust prop'ty.  Why?:

a.
Identification req'mt seems to rest on the idea that if the victim can find the thing he lost, its still his.  Is this a fortuity or intuition about ownership?


b.
The req'mt of a cause of action for constr. trust separates fraud/misappropriation victims from other creditors.  Why?  Teltronics says b/c other creditors accepted the risk of insolvency, but fraud victims did not.  But then why require identification?  The ID'n req'mt may be a rough compromise between interests of fraud victims & creditors, w/ the add'l effect of creating 2 classes of fraud victims.


c.
Teltronics also said other creditors would get a windfall at the expense of fraud victims if the other creditors were allowed to share in proceeds of the fraud.

5.
Cts. assume a clear distinction between fraud victims & creditors, but this may not be very clear.  In one sense, all creditors in Teltronics are victims of the fraud, b/c the fraud destroyed the company.  In Erie Trust, the misappropriation was a minor part of the business, so the distinction is more valid.  BUT S.Ct. in Guidry held that statute (ERISA) controlled and refused to enforce constructive trust.

5.
If a wrongdoer invests the fruits of his crime in an asset that is exempt from execution, constr. trust will overcome the exemption as long as the asset is ID'able.

Notes on Tracing:

Some tracing rules are realistic; some are fictional.

1.
Teltronics:  All victims' $$ were commingled in several bank acc'ts.  Banks use such $$ for their own purposes.  All rules for tracing cash through bank acc'ts start w/ the fiction that the victims' $$ are "in" the acc't.

2.
Cunningham:  "Ponzi" scheme.  Worked as long as pool of victims expands, then collapsed.  Trustee in bkrpcy. wanted to recover refunds paid out in days before filing bkrpcy.  Recipient victims defended, saying they had rescinded & the $$ did not belong to Ponzi.  The contest was between 2 groups of fraud victims w/ equal claims.  Sup. Ct. req'd refund recipients to return the $$ & share pro rata w/ other victims.

3.
Erie Trust:  Complications:
1)
Victims' prop'ty was commingled w/ lawfully acquired prop'ty, clearly belonging to the bankrupt.
2)
Victims' $$ was in part invested; some of this was exchanged for other investments.


Illustrates all important tracing fictions:


a.
Tracing through commingled acc'ts:  the presumption that the wrongdoer spends his own $$ first.  Alias:  "Lowest Intermediate Balance" Rule.  Defined: If the balance in the acct  is less than the sum taking from the victims, the lowest balance between two deposits of $$ from the victims is the amt of $$ belonging to the victims just before the second deposit.  This rule is just a consequence not a diffrent rule, just a differenct label.  This is obviously contrary to fact, & has been applied even where the wrongdoer explicitly said he was taking $$ to keep the victim from getting it.


b.
Tracing through commingled acc'ts:  the presumption that the wrongdoer invests the victims' $$ first.  Allows victims to trace to $$ invested in a valuable asset.  Denies wrongdoer's intent, but can't defy chronological impossibilities.  Combined effect of a & b is that the wrongdoer is presumed to dissipate his own $$ & preserve victims' $$.


c.
Tracing exchanges of identifiable prop'ty.  Victims can trace through as many exchanges as have occurred, so long as they can ID the property at each step.  In theory, no limit; but each step increases the ct's skepticism.


d.
Defining a commingled acc't.  In Erie Trust, victims did not trace their $$ into any particular acc't.  The ct. avoids these problems by treating all the bank's acc'ts as one.  During the Great Depression, the ct. extended this logic to all assets under the "swelling of assets" theory.  This applied the lowest intermed. balance rule to total assets.

4.
Tracing rules are fictions only w/ respect to w/drawals; victims must usually ID deposits in the normal sense of the word "identify."


The strongest argument against the tracing fictions is that they tend to produce arbitrary results in all but the simplest cases.  Arbitrariness in complex cases is the direct consequence of rules that seem fairer in simple cases.

5.
Osterle thinks the whole concept of tracing is misguided.  2 possible sol'ns:  1)  Abandon all tracing rules & decide which claimants to prefer solely on the nature of the claim; or  2)  Trace on the basis of causation rather than physical transactions.


Osterle attacks tracing, only; not the underlying notion of ownership.  Thus if wrongdoer kept victim's stolen property, Osterle would return it.

Tracing Into Assets Worth More Than P Lost, & the Tracing Rules of the Restatement:

1.
Rest'n awards wrongdoers' profits to their victims, even when they exceed the victims' losses.  Tracing is one way to do this; D may use the prop'ty to acquire more valuable prop'ty.  Want to avoid rewarding D for wrongdoing.  But windfall gains & solvent Ds are rare, so the issue has not been widely litigated.

2.
Where D is bankrupt (as in Erie Trust), the cts. award no more than victim's actual losses when other creditors remain unpaid.  This can be explained in fictional terms as an equitable lien rather than a constructive trust.

3.
The Restatemet tracing rules differ in several subtle ways.  


Ex.:  Victim's $$ is commingled w/ D's so that victim's $$ make up X% of the acc't.  D invests some of the acc't in stock, & dissipates part of the rest.  Rstmt. gives victim a choice of either 1) An equitable lien on both the stock & acc't, to collect up to the amount taken; or 2) A constr. trust on a pro-rata (at X%) share of both the stock & acc't.


Also:  Chronological impossibilities matter less.  Victim can get an equitable lien on everything purchased from the commingled fund.

4.
The apparent reason on the Rstmt's insistence on pro rata constr. trusts is to limit windfalls.  Allowing the victim to review all investments & pick the one that turned out to be the most lucrative may produce a very harsh outcome.


B/c the % of victim's $$ & D's $$ changes w. every transaction, the pro rata allocation rule greatly increases the random effects of the order of events.  If D makes profitable investments early, victim benefits; if D makes them late, victim loses.  W/ many transactions, gets very complex.

5.
A tentative draft of a 2nd Rstmt attacked windfall by giving cts. discretion to limit tracing when it produces recovery greatly disproportionate to loss.

6.
The Rstmt rules limit, but do not eliminate windfalls.  When they occur, victim gets the windfall even if D is insolvent.  Scott answers that creditors have no interest in the trust assets, & are not entitled to benefit from their debtor's wrong.  A stronger argument is that D is allowed to profit if any of the proceeds from his wrong are used to pay his debts, but this loses strength when D is insolvent (but some debts--ex: taxes--are not dischargeable in bkrpcy).

8.
Osterle thinks tracing mismeasures wrongdoer's profit in cases where he acquires a valuable asset.  Once again, he thinks the source of the problem is a misguided focus on transactional rather than causal connections.  He says it makes no sense to ask which $$ were used to buy which asset.  Wrongdoer's profit should not be measured by his best investments, or the investment to which P can trace his assets, but rather by his least attractive investment; the one he would have given up if he had not had the misappropriated funds.

9.
Sometimes it is D's labor that makes the misappropriated asset more valuable.  A distinction is made between cash and labor, similar to the one in Sheldon.

Restitution from 3d Parties/The Limits of Tracing

Relaxation of tracing rules in Simonds and Rogers:

Plausible explanations:

· Unjust enrichment would result without tracing – 2nd family did nothing wrong, but it has notice of the original marriage, so it’s arguable that it’d be unjustly enriched if it took the insurance money without inquiring after the first family.

· Causal rather than transactional tracing -- he would not have second policy if he still had the first

· Intuitive tracing – second policy looks like a substitute for the first

· Divorce cases only – opening wedge to general overhaul of tracing rules? To look like what?

· NOTE: tracing rules still require identifiability of property.  P must ID a similar thing.  Insurance seems unique in this regard – courts don’t care if amounts of two policies are different – they’ll let P recover from the 2nd policy so long as both assets are insurance policies.

Restitution from 3rd parties

· A P may recover from third parties if they are unjustly enriched or if P property is identifiable under tracing rules.

· Costabelle in Robinson is readily indentifiable without fictions; defendants are unjustly enriched

· Second insurance policy in Rogers is identifiable only because court relaxes tracing rules

· Special case of fraudulent transfers: transferee is liable if he acquires property from insolvent party for less than reasonably equivalent value.  This is a historical rule.

· EXCEPTION: bona fide purchasers (BFP) are protected from restitution rules and from fraudulent transfer rules.

· BFP is one who takes in good faith, for value, without notice of any claim to the property

· Court incorrectly reasons that Judith Rogers is a mere donee – better reasoning is that she had notice of the prior marriage and hence had notice of the prior claim

Simonds v. Simonds:

Husband K with wife to keep $7000 life ins. policy in 1st wife's name.  He remarried, let the old policy lapse, & croaked.  1st wife seeks constr. trust over $7000 in proceeds of ins. policies in 2nd wife's & daughter's names.  Ct. grants constr. trust.  Example of rest'n from a 3rd party  -- court says b/c 2nd wife is gratuitous donee, but better explanation is that she had notice, so she’s not a BFP.
Notes on Rest'n From 3rd Parties:

1.
2nd wife & daughter are not wrongdoers; they owe rest'n b/c they were innocently but unjustly enriched by husband's breach of his oblig'ns.

2.
There is no effort to trace; the ct. seems to think there is something special about insurance policies.

3.
Many cases refuse to impose constr. trust on similar facts, relying on P's inability to ID any specific policy as the one that was intended to be for her.

Rogers v. Rogers:

Same story – man with life insurance gets divorced, agrees to keep policy for benefit of first wife and kids, and later remarries, lets first policy lapse, and then insures his life for the second family’s benefit.

Ct. held that the agreement's failure to explicitly provide for replacement policies was irelevant.  The ct. thought the new policy was plainly the replacement for the old.  So a specific agreement for replacement policies doesn't matter, but a similarity between the new & old asset apparently does.

4.
Where misappropriated $$ spent on an insurance policy that pays off, the dispute turns on tracing.  Std. tracing doctrine would give victim the proceeds.  Baxter House v. Rosen held so.  Palmer finds Baxter House outrageous, but Ames & Bogert argued for that result.

5.
The constr. trust continues on the prop'ty so long as it is ID'able, in the hands of whoever might come to own it, so long as it is not acquired by a good faith purchaser, for value, w/out notice of P's claim.  General unsecured creditors are not good faith purchasers, even if they relied on the misappropriated prop'ty.  But a lender who takes a security interest in the prop'ty, can qualify.

6.
Sharp v. Kowalski:  4-part test to impose constr. trust:  There must be a confidential relationship, a promise, a transfer in reliance, & unjust enrichment.  But these factors are at most fictional.  Simonds says the factors are useful, but constr. trust doctrine is not rigidly limited.

Notes on Constructive Trusts & Fraudulent Conveyances:

· Fraudulent transfer: It is fraudulent to give away or sell property for less than market value when D knows or foresees insolvency

· P can undo fraudulent transfers to get at assets

· Fraudulent transfer does not require tracing

· Measure of recovery for fraudulent transfer: recover only the amount lost 

· Cf. constructive trust: recover asset plus all profits earned on it

· P may combine fraudulent transfer claim and constructive trust claim to access assets owed to her that were not fraudulently taken in the first place
1.
The use of tracing to pursue prop'ty in the hands of 3rd parties is closely related to fraudulent conveyance law.  Creditors prejudiced by fraudulent conveyance can undo it recovering transferred property from 3d party.  It is a fraudulent conveyance for anyone to transfer property on any terms w/actual intent to hinder his creditors.  It is a fraudulent conveyance for an insolvent debtor to give property away or sell property for less than reasonably equivalent value.

2.
Thus, cases of insolvent wrongdoers giving away misappropriated prop'ty can be reached by either fraud't conveyance or constr. trust law.  And there is presumably some overlap between cases where a transferee takes prop'ty w/ notice of the victim's claim & cases where wrongdoer makes the transfer to hinder creditors.  But each theory reaches some cases not reached by the other.


a.
Newton v. Porter:  B/c att'ys gave fair consid'n (their professional services), P could not reach w/ fraud't conveyance law.  But b/c the attorneys took w/ notice that the money they were being paid with was stolen, P could get constr. trust.


b.
Fraud't convey. law does not reach gifts or sales for inadequate value unless insolvency was at least foreseeable.  Only constr. trust or eq. lien can trace through a solvent wrongdoer.

Equitable Liens

· Equitable lien: fiction created by court that allows recovery of $ out of the sale of an asset.

· Amount of recovery limited to the amount P lost.

· P may or may not be able to force an immediate sale of the underlying asset – at court’s discretion

· Gives a preference over other creditors without conferring ownership

· Powerful choice for P: choice of equitable lien or constructive trust lets P claim gains and impose losses on culpable D -- This choice is generally available to victims of a conscious wrongdoer or misappropriating fiduciary.
· If P can trace to property worth more than she lost, use a constructive trust to get the entire amount

· If P traces to property worth less than the amount she lost, seek an equitable lien on the traceable property PLUS a money judgment.  Result – recover value of property and retain a money judgment for the rest of her loss.

Robinson v. Robinson:  

Husband & Wife built home on Parents' land with their permission, but without a clear understanding whether the parents would give the land underlying the home to the kids or not.  In divorce, wife seeks rest'n for her half of the house from the parents, who own the land and now argue that they own the house, too.  Ct. chooses to award eq. lien, rather than constr. trust.  Lien is in the amount of 1/2 of the enhanced value of the premises.

Mistaken Improvers

· Mistaken improver GR: no remedy for building on another’s property.

· Exception 1: D property owner is estopped from recovering the property if he knows and does not alert the builder to stop.

· Exception 2: Good faith improver laws.  Many western states created these laws to protect frontiersmen who were settling the West and who were making mistakes due to lack of accurate surveying tools from Eastern land speculators who bought up large parcels of land sight unseen and then attempted to take ownership of mistakenly built structures on their land.  Courts are split on whether these laws are valid.

Notes on Equitable Liens:

1.
Wife's claim for rest'n from parents is separate from her suit for divorce.  The ct. says Wife cannot collect other $$ Husband owes her out of his share of the eq. lien, b/c he waived his claim on the eq. lien.  But if Hubby is insolvent, this may be a fraudulent conveyance.

3.
Eq. liens limit P's claim to the amount of loss.  She gets nothing in excess of that even if she can trace into something more valuable.


Cts. often fail to distinguish between constr. trusts & eq. liens, or simply award one or the other w/out considering the choice.  When they do consider the choice, they sometimes focus on D's culpability, & sometimes on the logic of the fictions.

5.
In Robinson, the decree authorized Wife to foreclose if she were not promptly paid.  But cts. sometimes create liens that cannot be foreclosed, typically when immediate foreclosure would cause extreme hardship.  Such liens are usually collected only when the prop'ty is sold.

Ex:  Jones v. Sacramento S&L Ass'n:  Jones bought from a lender a defaulted mortgage.  Sacramento thought it was ahead of Jones, but ct. held it had not met req'mts in Jones' mtg. for subordination.  So Jones got ahead of Sacramento, & recovered finished houses for a fraction of their value.  Ct. held that this was unjust enrichment, & gave Sacramento an eq. lien w/ severely restricted enforcement rts.

6.
Jones also illustrates the use of eq. liens to save bungled transactions that were intended to create real liens.  The costs of creating an eq. lien typically fall on other creditors.  The lender is the victim of his own incompetence.  To recognize his claim undermines the recording statutes.  There have been repeated efforts to stamp out this use of equitable liens.

CHAPTER 7: PUNITIVE REMEDIES

Generally

· Anomalous because unlike other damages awarded in civil courts, punitives do not make the P whole – they are openly recognized as damages to deter and to punish.  

· Punitives make sense, if at all, on the ground that compensatories insufficiently deter

· Why: compensatories don’t approximate the real cost of accidents 

· They leave out social costs to victims, loss of economic productivity, etc.

· And, they individual costs – they don’t represent the indifference amount for accidents because individuals wouldn’t take any amount of money in exhange for being burned to death, etc. because as the risk that the harm will actually occurs goes to certainty, the value of the victim’s life to himself goes to infinity.

· Three views of punitives

· Law & Economics – Posner – defendant should do internal cost-benefit analysis

· Social cost is fully incorporated in compensatory damages

· D should choose how much prevention it chooses to afford based on its own self-interest, and social welfare will also be served.

· Weakness – Posner concedes that PI damages are undercompensatory but are as much as we can afford.  So damages are not an adequate measure of social cost for cost-benefit analysis.  Or, cost of prevention and cost of accidents cannot be weighed equally.

· Danger is underestimating accident costs, because the only number that is certain is the cost of prevention.

· Posner is right to focus on cost, because cost matters, but his formula is flawed because most of his numbers are abstractions and using them misrepresents the cost/benefit analysis.

· AND, note that the Grimshaw court explicitly authorizes punitives because Ford engaged in this approach – balancing profits against human lives.

· Powers View – defendant should do a broader cost-benefit analysis that counts all social costs, not just compensatories

· Social costs include many costs that are excluded from compensatory damages

· D should choose based on balance of social costs and social benefits; if it considers only self interest, punitives may be justified

· Powers’ view is much more sophisticated because it includes all costs, making costs much higher and more realistic

· Still, the problem remains – you cannot get the numbers right, so you cannot get incentives right

· Laycock view – minimizing injuries consistent with product availability

· Intuitive; not analytically clean like the first two theories; arguably, not even analytically coherent.  But perhaps the best theory of adjudication about what courts and juries actual do.

· Ask not whether it was cheaper to let this accident happen; ask whether we could afford to prevent this accident (sounds like performing the Risk/Utility analysis at remedy stage).

· Recognizes that jury’s assessment of what we can afford will be off because we don’t assess risks very well

· But, we can minimize injuries because where it’s clear that prevention is affordable, juries will award punitives

· Essential question: how much technology are we willing to give up to save how many lives?

· Efforts to control or limit punitive damages

· Raising the standard of culpability, trying to make punitives a question of law, not just a jury issue.

· Raising the burden of proof: clear and convincing evidence is now the standard in a majority of states.

· Raising the standard for respondeat superior liability

· Caps – limits in terms of amount, percentage of income or net worth, multipliers of compensatories

· Multiplier of compensatories is a common judicial formula, but it only works in cases where the damages are a medium amount – where damages are very small or very large, this analysis breaks down (because where damages are very small, punitives should be large in comparison due to failure of law to compensate, and where damages are very large (Texaco v. Pennzoil) there is no need for punitives)

· No consensus on what fraction of income or net worth makes sense – this is a core problem throughout punitives law because no one agrees on a scale

· More aggressive judicial review in individual cases.  Whatever the doctrine, lots of verdicts are reduced or set aside.

· Give a share to the state.  Reduces incentive to claim punitives, and creates a powerful incentive to settle where big liability for punitives can be relabeled as compensatories.  

· Problem – once the state takes a share, D may be able to argue that the punitives award is an excessive fine under the 8th amendment.

Common Law of Punitive Damages

seq level2 \h \r0 Grimshaw v. Ford Motor Co.

Ford marketed Pinto w/knowledge of the excessive vulnerability of the fuel tank.  Ct. held that corporate decision to expose public to serious danger when inexpensive ($11/car) alternative exists is legitimate basis for imposing punitive damages.  Punitive damages may be awarded not only for intentional torts, but also for conduct showing conscious disregard for rights of others; because mfgs may find it more profitable to treat compensatory dmgs as a part of the cost of doing business.  

· Standard: D must be guilty of “oppression, fraud, or malice”, or basically must have demonstrated a conscious disregard of a high probability of injury to others.

· How to calculate amount of punitives:

· Degree of reprehensibility of conduct – makes sense – how “evil” was the conduct?

· Wealth of D – prejudicial but required for calculating deterrent effect

· Amount of compensatories (ratio) – backwards – precisely where compensatories are small is where punitives should be highest

· Amout adequate to deter future bad conduct

· Agency: corporation is liable where management knows of or ratifies conduct

· Goal: deterrence, fund expensive litigation, increase damages that are systematically too low to make up for lack of regulation by government.

seq level2 \h \r0 
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Notes on Punitive Damages

1.
Punitive damages always exceed P's loss, while restitution sometimes does.  Punitive damages do not merely prevent D from profiting from his wrong (like restitution).  They usually exceed D's gain and they are often where D has no measurable gain at all (like where D driving recklessly).

2.
Punitive damages first arose in dignitary tort cases.  Under early CL, mental suffering was not compensable, but juries awarded large sums and cts upheld verdicts.  Cts developed theory of punitive damages to explain what they were doing; such damages were needed to deter and punish wrongdoing that might otherwise go unpunished and undeterred b/c it did not do compensable harm.  Cts also feared Ps would take law into own hands.

3.
If deterrence is rationale, why don't compensatory damages do adequate job?  Dignitary tort cases answer with: sometimes law systematically underestimates damages.  Maybe problem should be fixed w/compensatory damage system.


Another risk of underdeterrence is that many claims for compensatory damages go unenforced.  Some wrongs are hard to detect, others are too expensive to litigate, others are not successfully or well prosecuted.

Ellis says another source of underdeterrence is that wrongdoers count profits from the violation that the law does not recognize.

4. 
Grimshaw ct says that punitive damages are necessary to deter outrageous conduct.  What was so outrageous about Ford's conduct, the calculation that it would be profitablet to let the accidents occur?  Grimshaw flat out rejects economic view of law.  Posner would say that Ford may have miscalculated costs and benefits but basic effort to compare cost of prevention to cost of accidents is correct.  Law would respond that not only are such calculations negligent, but they are especially reprehensible and deserving of punitive damages.


Law balances costs and benefits but w/scale tilted in favor of accident prevention.  Economic approach would weigh costs of prevention and cost of accident equally.

4.
Fear of manufacturers finding accidents profitable if victims are limited to compensatory damages is recurring theme in products liability cases, as well in other contexts.

5.
What do you do where have thousands of product liability suits dispersed throughout country and all seek punitive damages?  Cts have rejected args that only solution is to not award punitive damages and args that solution is to award punitive damages only to first comer (after first P gets punitives, all other Ps barred from getting).  Grimshaw illustrates majority view in which ct takes into account possibility of other punitive damage awards during remititur.


Some have suggested class action for punitive damages.


Class actions and similar consolidation devices are even less available in products cases b/c injuries happen at intervals over many years and in many states.

If D manufacturer files for BR, it has effect of consolidating all claims in BR ct unless that ct authorizes claimants to proceed elsewhere.

8.
SCT has immunized some Ds from punitive damages:  municipalities in civil rights suits, unions in duty of fair representation suits.  In both cases creating those immunities, the Ct was concerned w/burden of action being placed on innocent membership/taxpayers.

Constitutional Law on Punitive Damages

Does the Constitution limit punitives?

· 8th Amendment excessive fines clause
· seems to speak directly to the issue, but Court rejects it as irrelevant

· court does this work under substantive due process

· rationale: this clause applies only to fines collected by government

· possibility: D may be able to invoke this clause in states that split punitive damage award between P and the state

· Procedural Due Process
· There must be adequate procedures (a.k.a. jury instructions) for imposing and limiting punitives (Haslip)

· example: 1) reasonable relationship to harm; 2) degree of reprehensability; 3) remove D profit; 4) financial position of D; 5) costs of litigation; 6) whether criminal sanctions were imposed; 7) aggregate potential liability to all P (const. cap on punitives exists -- where many P, courts are supposed to limit each punitives award so that the total sum of awards add up to a reasonable aggregate amount).

· However, adequate judicial review can make up for weak jury instructions (Haslip)

· O'Connor gets 3 votes in TXO for the argument that there should be limits on appeals to prejudice in jury argument (i.e. you can't say award big punitives here in West Virginia because the D is a big Texas company and we hate rich Texans).

· Constitution requires some judicial review of amount of punitives (Honda v. Oberg).

· Defendants are entitled to notice of what conduct might trigger punitives and how much they might be liable for (BMW, section discussing what regulatory and criminal law penalties for same conduct are)

· Substantive Due Process (BMW 5-4 vote)

· Substantive limit on amount of punitives awarded.  Three factors:

· Reprehensability of D conduct

· Ratio of punitives to potential compensatories that D might have caused

· Statutory or administrative penalties for similar conduct

· Substantive limit on vicarious liability rejected in Haslip

seq level2 \h \r0 Pacific Mut. Life Ins. Co. v. Haslip 

1.
Fraud and bad faith were found against health ins. agent who did not turn premium over to insurer thereby forcing insured to be w/o coverage and resulting in judgment being taken against insured and her credit rating being adversely affected thereby.

2.
Punitives awarded were over 4 times amount of compensatories, and over 200 times out-of-pocket expenses of P.

3.
Majority


a.
Said no due process violation present b/c there was a reasonable award standard and a reasonable review standard.



(1)
jury was confined to deterrence and retibution in determining punitives amount



(2)
So long as discretion exercised w/i reasonable constraints, due process is satisfied.



(3)
The review standards set up by AL Sup Ct ensure meaningful and adequate review by app. ct of jury award.



(a)
Can consider:




i)
Whether there is reasonable relation betw. punitive award and harm likely to result from D's conduct as well as the harm that actually has occurred;




ii)
Degree of reprehensibility of D's conduct, duration of D's conduct, D's awareness, frequency of past similar conduct




iii)
Profitability to D of wrongful conduct and desirability of removing profit and of having D sustain a loss




iv)
Financial position of D



v)
Imposition of criminal sanctions on D for its conduct, these to be taken mitigation




vi)
Existence of other civil awards against D for the same conduct, these to be taken in mitigation



b.seq level4 \h \r0 
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seq level6 \h \r0 
So long as ct takes some look at jury's punitive damage award for excessiveness, then no due process violation.  Meaningful appellate court review required.

4.seq level3 \h \r0 
Scalia concurring



a.
Says history has allowed punitive damage awards to discretion of jury, and that has not violated DP, procedure here fair regardless of inquiry into fairness or reasonableness.



b.
History has sanctioned the award of punitive damages.



5.seq level3 \h \r0 
Kennedy concurring



a.
Doesn't agree w/scope of Scalia's historical argument, but agrees that history should govern outcome here.



b.
Doesn't think majority's test offers flexibility necessary to judge whether due process satisfied in each case--majority approach applies blanket of DP wherever procedure followed rather than inquiring into bias of jury, or other factors.



6.seq level3 \h \r0 
O'Connor dissenting



a.
Argues that punitive damages are arbitrary and treat similarly situated differently--so unfair as to be against DP.



b.
Thinks jury here had too much discretion.



c.
She would require some method to constrain discretion of juries in deciding whether to impose punitives and in fixing amount.

BMW v. Gore

· Facts: P BMW owner discovers that BMW repairs cars with minor damage incurred during production and transport without notifying the dealer or new owner.  He sues for 4K worth of paint damage that was repaired on his car and argues that BMW should pay punitives of 4K for each of the 1000 cars it sold in the US with damage.  Jury below awards 4K compensatories and 4M punitives, which the state supreme court reduced to 2M.  

· Held

· Three constitutional "guideposts" to consider in reviewing punitives awards

· Degree of reprehensability of D conduct

· core problem: we (society) have no common scale of reprehensability

· Ratio of compensatories to punitives
· problem: ratio only works for middle amounts of compensatory damages

· for very low compensatories, punitives should be very large in comparison to meet the goal of deterrence and punishment

· for very large compensatories, punitives should be small or non-existent because the goals of deterrence and punishment are already met

· Sanctions for comparable misconduct
· court seems mostly concerned with notice -- it's unclear whether state courts could meet this requirement by issuing a blanket warning to all potential tortfeasors that punitives may be awarded.

· State courts seem to use this measure differently -- where other sanctions have been imposed, reason for applying punitives goes away.

· Constitutional review is de novo -- this allows much more probing review of punitives

· CL review in federal court focuses only on trial court ruling to set aside verdict

seq level2 \h \r0 

seq level3 \h \r0 Notes on the Constitutionality of Punitive Damages

· Ct has also rejected arg that punitive damages are limited by excessive fines clause of 8th Amend. concluding that clause applies only to sums payable to the govt. and not to awards of punitives in cases between private parties.  Browning-Ferris Inds. v. Kelco Disposal.  Ct relied solely on original intent concluding that punitives were known to framers and word fines did not include such damages in 18th cent.  Laycock likes O'Connor's dissent better in terms of its historical arg.  She said usage was variable at time of framing and that punitives were in infancy at time of framing and not real problem.  She also argued that excessive punitives present precisely the evil of exorbitant monetary penalties that the clause was designed to prevent.

· Asbestos manufacturers argue that multiple punitive damage awards take their property w/o due process.  No real precedent adopts this view however.

· In McBride v. General Motors, GA Sup Ct struck down statute limiting GA cts to single award of punitive damages against a D for defective products b/c rule discriminated between first products P and all later Ps.  Distinction irrational b/c extent and magnitude of wrongdoing is seldom determined in an initial instance.  Ct also struck provision that gave 75% of punitive award to state.  Ct. said this also discriminated against products Ps and that it implicated excessive fines and double jeopardy clauses.
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seq level3 \h \r0 Notes on the Measure of Punitive Damages

1.
What criteria should we use in reviewing verdicts?  Most cts use D's wealth, amount of compensatory damages, and degree of D's reprehensibility.  Some of these factors (none are real measures) provide real guidance, some provide little; all leave range of discretion.

2.
If jury is to determine how large an award is necessary to punish and deter D, it must know something of D's wealth.  Admitting evidence of D's wealth is prejudicial and we would not allow in any other context.  This is strongest argument for bifurcated trials and some states have separate punitive damages hearings b/c of this.

3.
Cts. often say that punitives must be in reasonable ratio to compensatory damages--the smaller the compensatories, the smaller the punitives.  Laycock says this works OK for medium-sized damage awards, but fails for very small and very large verdicts -- punitives should be big compared to small verdicts and small compared to big verdicts to fulfill their stated purpose.

4.
Another rule in many states is that there can be no punitives w/o some compensatory damages.  Some jurs recognize exception where compensatory damages are averted by equitable relief.  WV allows juries to award punitives without awarding compensatories provided there is evidence showing an injury to P caused by the egregious and tortious conduct of the D.

5.
Some cts list an additional factor as the profitability of the conduct to be determined in assessing amount of punitives.  

6.
Ford in Grimshaw tried to compare punitive award to criminal and regulatory fines for same conduct arguing that punitives were far in excess.  Ct. dismissed those comparisons as irrelevant.  Should judges/juries be able to impose fines much greater than those imposed by legislatures?  Legislature could ban or limit punitives at any time but chooses not to, judges are chosen through political process, and jurors are representatives of the people.
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