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PRIVATE 

I.  Background and Historytc  \l 1 "
I.  Background and History"
PRIVATE 
HISTORYtc  \l 2 "HISTORY"
I.
Sea Code of Rhodes was original admiralty law

II.
English courts heard admiralty cases in front of the Lord High Admiral.  What a great name.

III.
America took over the English tradition.  Then in response to confusion, the early Congress decided to create Admiralty courts.
PRIVATE 
THE BASIC STRUCTURE OF AMERICAN ADMIRALTY LAWtc  \l 2 "THE BASIC STRUCTURE OF AMERICAN ADMIRALTY LAW"
IV.
Article III § 2 -- Constitutional grant to Congress to establish fed Q courts, diversity courts, and admiralty courts.

V.
Today:


A.
Fed Q Jurisdiction -- 28 U.S.C. § 1331


B.
Diversity Jurisdiction -- 28 U.S.C. § 1332



1.
NO diversity between aliens



2.
Maritime cases are removable on basis of diversity




a.
Unless Jones


C.seq level2 \h \r0 

seq level3 \h \r0 
Admiralty Jurisdiction -- 28 U.S.C. § 1333



1.
In determining the boundaries of Admiralty jurisdiction, courts look to the purpose of this grant.  "The fundamental interest giving rise to maritime jurisdiction is the 'protection of maritime commerce.'"  Exxon, Sisson.



2.
No right to jury trial in fed. admiralty court -- only get a bench trial



3.
Admiralty jurisdiction does not provide a basis for removal; i.e., defendant cannot "remove into admiralty."

VI.seq level1 \h \r0 

seq level2 \h \r0 
Judiciary Act of 1789


A.
Exclusive original jurisdiction of all civil causes of admiralty saving to suitors the right of common law remedy where the common law is competent to give it.


B.
Savings clause is interpreted to mean that P can take his case to state court, or fed court on fed Q or diversity jurisdiction.

PRIVATE 

II.  Subject Matter Jurisdiction, Proceduretc  \l 1 "
II.  Subject Matter Jurisdiction, Procedure"

and Choice of Law in "Cases of Admiralty

or Maritime Jurisdiction"
PRIVATE 
ADMIRALTY TORT JURISDICTIONtc  \l 2 "ADMIRALTY TORT JURISDICTION"
PRIVATE 
VII.seq level1 \h \r0 
There are Three Jurisdictional Statutes:VIItc  \l 3 ".seq level1 \h \r0 
There are Three Jurisdictional Statutes\:"


A.
28 U.S.C. § 1333 ‑ "The district courts shall have original jurisdiction, exclusive of the courts of the States, of:  (1) Any civil case of admiralty or maritime jurisdiction, saving to suitors in all cases all other remedies to which they are otherwise entitled."


B.
Extension of Admiralty Jurisdiction Act ‑ 46 U.S.C. § 740 (1948):  "The admiralty and maritime jurisdiction of the U.S. shall extend to and include all cases of damage or injury, to person or property, caused by a  vessel on navigable water, notwithstanding that such damage or injury be done or consummated on land . . ."


C.
Death on the High Seas Act - will furnish admiralty jurisdiction, but only for airplane cases.  A wrongful death action rising out of an airplane crash on the high seas beyond a marine league from the shore of a state may clearly be brought in federal Admiralty court. 46 U.S.C. § 761; See Executive Jet.

PRIVATE 
VIII.seq level1 \h \r0 
Admiralty Tort Subject Matter Jurisdiction: VIIItc  \l 3 ".seq level1 \h \r0 
Admiralty Tort Subject Matter Jurisdiction\: "
 In the absence of a specific statute, maritime tort jurisdiction exists if:


PRIVATE 
A.
Current Test:  L or AEA + SRTMA (+PDMC)Atc  \l 4 ".
Current Test\:  L or AEA + SRTMA (+PDMC)"



1.
Locality:  The tort occurs on navigable waters.




a.
Negligence Situs:  the place where the tort takes effect/damage is done.





(1)
T. Smith & Son v. Taylor.  Person standing on pier (land) hit by ship's boom, and knocked into water.  Held:  not maritime--the impact occurred on land.




(2)
Minnie v. Port Huron.  Person standing on ship hit by ship's boom and knocked onto a pier.  Held:  maritime--the impact occurred on navigable waters, i.e., the vessel.


2.seq level3 \h \r0 

seq level4 \h \r0 
SRTMA:




a.
Kelly Factors.  Most lower courts ignore the Executive Jet factors and apply the Kelly factors instead.





(1)
Functions and Roles of the Parties





(2)
Types of Vehicles and Instrumentalities





(3)
Cause and Type of Injury





(4)
Tradition and Concepts of Admiralty



3.seq level3 \h \r0 

seq level4 \h \r0 
PDMC (Sisson).  




a.
Test is uncertain.  Probably if it is commercial vessel, PDMC automatic.  If pleasure craft, then PDMC applies.  Lower courts have held wrongful acts involving or obstructing navigation are have PDMC.




b.
Furthermore, PDMC may be subsumed within SRTMA (as another factor) or it may stand independently.



4.seq level3 \h \r0 
Statute of Limitations:  3 years for maritime injury and death cases.


B.seq level2 \h \r0 
Executive Jet:



1.
Facts:  ('s plane struck birds on takeoff and fell into Lake Erie.  No injuries but the plane sank and was a total loss.



a.
( wants to sue city, ATC, Airport Mgr., U.S. under FTCA.



b.
( files in Admiralty to get Fed Q juris




(1)
Avoid state contributory negl. law or SoL.




(2)
Wants all _'s in one suit.  Can sue U.S. only in federal court.


2.seq level3 \h \r0 

seq level4 \h \r0 
DCT:  No L or nexus.


3.
ApCt:  No L.


4.
S.Ct. Adds substantial relation to traditional maritime activities [SRTMA] to airplane cases, but quickly becomes the rule for all cases.



a.
Why?  (1) L is arbitrary.  (2) L is overinclusive:  e.g., swimmers and airplanes.

C.seq level2 \h \r0 

seq level3 \h \r0 
Hypos Extrapolating From Executive Jet Rule


1.

	PRIVATE 
EVENT
	NEW YORK TO LONDON
	NEW YORK TO TAMPA

	CRASH ON TAKEOFF
	NO L; NO SMJ.
	NO L; NO SMJ

	CRASH IN MID-OCEAN

(FATAL)
	DOHSA; SMJ.
	DOHSA (if out of territorial waters); then SMJ.

	CRASH IN MID-OCEAN

(PERSONAL INJURY)
	L for sure.  SRTMA maybe.  Court suggests that b/c a boat was once needed then SRTMA is met.
	L.  But not SRTMA.  You need a boat to get to London; but not to Tampa.

	CRASH IN TERRITORIAL WATERS
	L.  But very questionable SRTMA.  DOHSA doesn't apply here so can't save it
	L.  No SRTMA.




2.
Performing Tasks that Boats Usually Perform.  If a spotter plane for a shrimping boat crashed in the ocean, the case would be ADM, although the pilot would not be a seaman.  Planes fall in ADM when they perform tasks that boats otherwise would, i.e., looking for fish.


D.seq level2 \h \r0 
Kelly v. Smith--What Makes Something SRTMA?  



1.
Four factors to find SRTMA



a.
the function and role of the parties




b.
types of vehicles and instruments involved




c.
causation and type of injury




d.
traditional concepts of admiralty.



2.seq level3 \h \r0 
Four factors are completely circular.  All factors depend on how you are going to characterize the things and people, which have to be put in maritime or non-maritime categories first.




a.
Maj:  ( = pilot of boat
  Dis: ( = poacher



b.
Maj:  instrument = boat  Dis: instrument = gun



c.
Maj:  naval gun battle   Dis: shooting at trespassers



d.
Maj:  (empty)
  Dis: (empty)



3.seq level3 \h \r0 
Facts:  P poached on D's land.  Fled in boat and shot by D.  P brought case in federal court to avoid Miss. SoL and possible harsh contributory negligence law.  Locality was clear:  the tort occurred on the Mississippi river, which was assumed to be navigable.


4.
Dissent raises issue of federal courts impinging on state court jurisdiction by using broad and purposive tests to assert AdJur over otherwise state torts when there is little national interest in the tort and great state interest.  Says test should be SRTMCA--but Foremost says NO.

E.seq level2 \h \r0 
Foremost - SCT approval of SRTMA


1.
Facts:  P's decedent was a recreational fisherman hit by a ski boat on the tiny Amite River.  P wants to avoid state contributory negligence law.  Locality is okay because these waters are assumed to be navigable.


2.
TCT:  said SRTMCA was the test; 5th Cir. rev'd.



3.
Marshall says that requiring a commercial nexus creates one law for commercial ships, another for pleasure boats--and two laws breeds needless distinction and litigation.  SRTMA is the test b/c collision could affect maritime commerce.


4.
Powell dissent -- Powell notes that pleasure boating is not historically included in maritime jurisdiction (not before the 20th century) and that state court's can apply federal law as competently as federal courts.  Uses automobile traffic laws as analogy to show that there is no problem with uniform enforcement.

F.seq level2 \h \r0 
Sisson--Current Rule of L or AEA + SRTMA + PDMC


1.
Facts:  Yacht catches fire and burns marina.  Owner wants to invoke LoL Act, claiming that LoLA confers jurisdiction of its own force.  Court rejects arg.


2.
Marshall said that PDMC (and maybe SRTMA) is defined not by the particular circumstances of the incident, but by the general conduct from which the incident arose.




a.
It's not a fire on a tied-up pleasure boat:  it is a fire on a vessel docked at a marina on navigable waters.




b.
Marshall says that the A in SRTMA includes commerce, activities, navigation--if its commercial, then SRTMA.




c.
But if it's a pleasure craft, requires potential disruption of maritime commerce.  The lower courts include wrongful acts involving navigation or obstruction to navigation.



3.seq level3 \h \r0 
Scalia Dissent.  Scalia says the court has created an overly complicated test.  He favors a simpler L or AEA + SRTMA, where all vessel-related torts automatically meet SRTMA.



a.
Robertson:  Scalia has it right--simpler rule better.  Want to know jurisdiction in advance of filing suit, should not be a litigated matter.


4.seq level3 \h \r0 
Conundrum:  is PDMC subsumed within SRTMA or is it separate?  Who knows.



5.
Hypo:  Canoe hits crawfishing child in La. bayou.  Navigable waters.  L met.  SRTMA do to gathering food and pleasure boating?  Maybe.  But no PDMC.

PRIVATE 
NAVIGABLE WATERS.tc  \l 2 "NAVIGABLE WATERS."
PRIVATE 
IX.seq level1 \h \r0 

seq level2 \h \r0 
Rules:IXtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Rules\:"
  Both Locality and AEA require "navigable waters" in an admiralty sense.


A.
Admiralty Definition -- present navigability + potential for commercial use.  Must be able to potentially use the waterway for interstate navigation at its present time.



1.
Interstate = between states or to the ocean.


B.seq level2 \h \r0 
Commerce Clause Power Definition -- indelible navigability.  If it has ever been possible to navigate the waterway for interstate navigation, then it is "navigable" for Commerce Clause purposes.



1.
Ex.  Lake Austin -- which was once the Colorado River!
X.seq level1 \h \r0 

seq level2 \h \r0 
History.


A.
English Rule:  limited to navigable ocean and tidal waters.

B.
Early American:  departed from English Rule because many navigable channels in U.S. are major commercial channels, i.e., the Mississippi.

C.
Daniel Ball (1871):  states basic test:  can you conduct commerce by water to some other state or to the ocean?
XI.seq level1 \h \r0 
Land and Lake Tours -- [Commerce Clause].  P argues in Fed. Adm. Ct. that the Coast Guard can't inspect its amphibious assault vehicles
 b/c the lake is not the navigable waters of the U.S. as required by the Coast Guard enabling statute.


A.
The court responds that the water has indelible navigability for CC purposes.  The inspections may proceed.

B.
Result:  CG can regulate boats on Lake Austin via CC but litigants who crash there can't get admiralty jurisdiction.
XII.seq level1 \h \r0 
Three Buoys Houseboat Vacations v. Morts (1990) (new case).


A.
Facts:  P ran a speedboat into a houseboat killing two.  Seeks to invoke LoLA to limit recovery to the greater of the value of the sunk speedboat, or $420 per ton.


B.
Holding:  No SMJ.  While there may or may not have been navigation for purposes of SRTMA, the accident certainly did not occur on a navigable waterway.  Thus, locality is impossible, and so is SMJ.  A navigable waterway is a condition precedent for SMJ!
XIII.seq level1 \h \r0 
Hypos:


A.
Canoe hits crawfishing child in LA bayou



1.
L b/c navigable river



2.
SRTMA b/c gathering food and pleasure boating



3.
BUT under Sisson no Admiralty jurisdiction b/c fails PDMC


B.seq level2 \h \r0 
Commercial boat tour on Lake Austin explodes



1.
No L or AEA b/c Lake Austin is not navigable water (not interstate), so no Adm. Juris.



2.
SRTMA is met, though



3.
No DOHSA b/c not beyond one marine league of shore

PRIVATE 
CONTRACT JURISDICTIONtc  \l 2 "CONTRACT JURISDICTION"
PRIVATE 
XIV.seq level1 \h \r0 

seq level2 \h \r0 
Admiralty Jurisdiction IncludesXIVtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Admiralty Jurisdiction Includes"


A.
suits for contract's for carriage of goods and passengers


B.
for chartering of ships

C.
for repairs, supplies, etc., furnished to ships

D.
for services furnished to ships

E.
for recovery or indemnity or premiums on maritime insurance policies


F.
suits on claims for salvage


G.
suits on claims for general average


H.
suits for maintenance and cure


I.
petitions for limitations of shipowner's liability


J.
proceedings to foreclose preferred ship mortgages

K.
proceedings to enforce bottomry and respondentia bonds


L.
suits to recover ships wrongfully taken and withheld

PRIVATE 
XV.seq level1 \h \r0 
Admiralty Jurisdiction Does NOT IncludeXVtc  \l 3 ".seq level1 \h \r0 
Admiralty Jurisdiction Does NOT Include"


A.
suits on contracts for the building of ships

B.
suits on contracts for the sale of ships

C.
suits for the payment of a fee for procuring a charter*


D.
suits for services to vessels laid up and out of navigation


E.
proceedings to foreclose ship mortgages that are not preferred under 46 U.S.C. §§ 911-61

F.
suits on breach of an agreement to procure insurance*


*touched on by Central Gulf Lines, infra.

PRIVATE 
XVI.seq level1 \h \r0 
Unknown Status of Admiralty JurisdictionXVItc  \l 3 ".seq level1 \h \r0 
Unknown Status of Admiralty Jurisdiction"


A.
"general agency" agreements


B.
"vessel management" arrangements


C.
"mixed contracts" -- i.e., one part is maritime, the other is not

PRIVATE 
XVII.seq level1 \h \r0 
Hybrid ContractsXVIItc  \l 3 ".seq level1 \h \r0 
Hybrid Contracts"
 -- one can sue on the portion of the contract that is maritime in nature in Admiralty.

PRIVATE 
XVIII.
Hatteras -- Ship Construction v. Ship Repair ContractsXVIIItc  \l 3 ".
Hatteras -- Ship Construction v. Ship Repair Contracts"


A.
Facts:  P tries to sue on construction contract in admiralty by characterizing it as repair so as to get a preferential admiralty "maritime" foreclosure under the Ship Mortgage Act trumping state creditors.


B.
DCT:  says the contract was not one "for repairs or services" but rather for the building of a ship.  Furthermore, court finds bad faith in pleading and sanctions P under Rule 11.



1.
DCT didn't know that it was "common practice" for DCTs to turn a blind eye on the distinction between repair and building contracts.

PRIVATE 
XIX.seq level1 \h \r0 

seq level2 \h \r0 
Jack Neilson -- Contracts for Sales of a Ship v. ChartersXIXtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Jack Neilson -- Contracts for Sales of a Ship v. Charters"


A.
Issue:  Is this a conditional sale (with no admiralty jurisdiction) or a charter (with admiralty jurisdiction)?


B.
Facts:  at issue was a lease with an option to buy on 3 tugs.  Lease was for 60 months.  At end of the term, the lessee could opt to buy the tug, or he could buy them at any time before then, with a credit for the amount of rent paid.  Lessee defaulted on lease.  Two suits:



1.
Breach of contract suit for $150K in admiralty, requesting full purchase price.  Ct throws it out as K for sale of a ship.



2.
Second suits prays for $120K in back lease payments.  Ct let's it in because it is now a charter!


C.seq level2 \h \r0 
Criticism:  It was a sale K set up as a lease.  Under the K, defendant would always buy b/c it was a better deal to do so, and he had to buy at end of charter period anyway.

PRIVATE 
XX.seq level1 \h \r0 
McCorkle -- Ship Mortgages, Preferred and OtherwiseXXtc  \l 3 ".seq level1 \h \r0 
McCorkle -- Ship Mortgages, Preferred and Otherwise"


A.
Facts:  Murphy bought a boat on installment contract that was later assigned and perfected by Bank.  Later, Murphy enrolled the boat in the federal registry buy concealed the bank's interest.  Murphy then sold the boat to the McCorkles, who checked the federal registry, saw no liens, and bought the boat.  They did not check for state liens.  Murphy skipped on his contract with Bank, and then skipped town.  The bank wants payment from the McCorkles; the McCorkles seek declaratory judgment.


B.
DCT:  noted that no diversity existed, but based admiralty jurisdiction on the Ship Mortgage Act, and granted summary judgment for the McCorkles.


C.
Holding:  



1.
mere fact of federal registry does NOT give admiralty jurisdiction.  Rivara.




a.
Note that federal registry of a boat trumps state registry



2.seq level3 \h \r0 
Ship Mortgage Act not enough -- Preferred mortgage necessary to invoke admiralty jurisdiction.  Detroit Trust.




a.
SMA does not confer Fed Q J, as the act does not contain a federal right, privilege, or immunity as an essential element of the P's COA.



3.seq level3 \h \r0 
Moreover, the court opines that one can't confer Fed Q J on the basis of a probable defense, as opposed to a COA, anyway.  A declaratory judgement P is really a defendant.  Even if the mortgage had been preferred, SMJ would not be present.

PRIVATE 
XXI.seq level1 \h \r0 

seq level2 \h \r0 
Exxon Corp. v. Central Gulf Lines -- Agency ContractsXXItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Exxon Corp. v. Central Gulf Lines -- Agency Contracts"
 (new case).


A.
Background.  Used to be per se rule excluding agency contracts from admiralty.  Minturn v. Maynard (1855).  But after Central Gulf Lines, Minturn is overruled ‑ there is no longer a per se exception of agency contracts from admiralty jurisdiction.


B.
"Rule":  Look to the subject matter of the agency contract and determine whether the services performed under the contract are maritime in nature.


C.
Holding of Central Gulf Lines:  the contract is equally "wet" whether your agent supplies the fuel or you supply the fuel yourself.  Supplying bunkers yourself is wet.  Since Exxon does both supplying directly, and supplying by agent, it is in admiralty court.



1.
We don't know whether someone who supplies bunkers solely through an agent is wet or not.




a.
If they are wet, then Marshall's rule is hokum.




b.
If they aren't wet, then the holding is very narrow.

PRIVATE 
EXCLUSIVE ADMIRALTY JURISDICTIONtc  \l 2 "EXCLUSIVE ADMIRALTY JURISDICTION"
PRIVATE 
XXII.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
What Cases Have to Be Brought Only "In Admiralty"?XXIItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
What Cases Have to Be Brought Only \"In Admiralty\"?"


A.
Article III of the Constitution extends the federal judicial power to admiralty and maritime cases.  Congress, in vesting the lower federal courts with the jurisdiction made possible by Article III, is free to determine whether such jurisdiction is exclusive or concurrent.  The better practice would be to force uniformity by having exclusive jurisdiction in federal courts for admiralty matters.  But that did not happen.  Because of the Savings Clause, the plaintiff is generally given a choice of forums.

B.
Nonetheless, three areas are exclusively federal Admiralty jurisdiction:


1.
Maritime actions in rem;



2.
Limitation of Liability Act proceedings brought by the shipowner;



3.
Suits against the United States brought under the Suits in Admiralty Act, 46 U.S.C. § 741 et seq., or the Public Vessels Act, 46 U.S.C. § 781 et seq.


C.seq level2 \h \r0 
The New, Unimproved Savings Clause.  The present wording of the Savings Clause is substantially different from the original.  The meaning of the new version was cryptic, so the S.Ct. in Madruga read it to mean the exact same as the old one.


1.
The majority in fn. 12 said that the '48 change did not narrow the jurisdiction of the state courts.  The dissent said that it did not broaden the jurisdiction of the state courts.  The rest is history!

D.seq level2 \h \r0 
Options for Non-Exclusive Admiralty Claims


1.
P can go to state court; law side of fed ct if there is a fed Q or diversity; or to admiralty.



2.
If P goes to law side of fed ct on diversity or fed Q, D can't stop him.  But if P goes to state court, D may remove him to fed ct on fed Q/diversity grounds, but can't defeat P's choice of bench or jury trial.

PRIVATE 
XXIII.seq level1 \h \r0 

seq level2 \h \r0 
Maritime Actions in RemXXIIItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Maritime Actions in Rem"


A.
Early cases held that common law courts never held in rem proceedings, therefore it was not considered a common law remedy "saved" for suitors.



1.
Even though the common law language was deleted from the new savings clause, Madruga read the two as the same.


B.seq level2 \h \r0 
Policy Behind In Rem Procedure:  



1.
Notice requirement -- if ship physically seized creditors know to get their claims in.  Creditors have to watch admiralty courts only.


2.
Encourages Credit.  Liens have long period of survival.  With an in rem action, the priority is flipped so you know that if you extend credit you'll get paid back before any prior creditors.


3.
Maintains efficacy of maritime lien enforcement.  Ship quickly arrested, given a chance to pay, and then otherwise quickly sold.



a.
Buyer takes ship free of all claims against the ship, so he need not worry about security interests.




b.
Losing your claim by not getting involved in the in rem proceeding merely cuts off your claims against the ship.  You still have an in personam action against the debtor.



4.seq level3 \h \r0 
Keeps ships moving.  With credit and quick disposition of ship.

PRIVATE 
C.seq level2 \h \r0 
Test for Exclusive In Rem Actions.Ctc  \l 4 ".seq level2 \h \r0 
Test for Exclusive In Rem Actions."



1.
Conveys Full and Clear Title:  Does the action purport to resolve all claims and interests in and against the ship, and affect the rights of parties not before the court?  Or does it merely convey the named defendants' interests in the thing?  The former is in rem; the latter is in personam.  (Functional test/prevailing view/Black).


PRIVATE 
D.seq level2 \h \r0 
"Law Enforcement" ExceptionDtc  \l 4 ".seq level2 \h \r0 
\"Law Enforcement\" Exception"
 to In Rem's Otherwise Exclusive Jurisdiction.  When plaintiff is a public authority and defendant has violated a state statute requiring confiscation, suit can be brought in state court.  See C.J. Hendry.


E.
Partition Actions.  Use law of state where admiralty court sits



1.
Not in rem.




a.
Note that in personam actions can still use the ship for payment of a judgment.



2.seq level3 \h \r0 
No federal law of partition.



3.
Due to Erie, federal courts use the substantive law as the state in which it sits unless there is superseding federal law on point.


F.seq level2 \h \r0 
In Rem Decree.



1.
Makes vessel sold free and clear of all liens



2.
Entails physical arrest of vessel




a.
Hard to catch a ship in port!




b.
Thornsteinsson (1990).  P brought suit in Florida for back-wages.  D said ship purchased in rem in Norway and thus free and clear of all liens.  P said that ship not physically arrested and therefore not in rem.  Ap.Ct. agreed!


G.seq level2 \h \r0 

seq level3 \h \r0 
Cases.


1.
Madruga.  Sup.Ct. said that a state court could hear a ship partition case because it was not essentially in rem in nature.  The quarrel was not with the ship, but with one of the ship's co-owners who did not want  to sell.  Therefore, this is an in personam action, not one in rem, as the court was only disposing of the interests before the court and not as against the whole world.




a.
Nor did the state have to apply maritime law to the case because there was not maritime partition law.  Nor is there a need for one in terms of uniformity, speed, aid to commerce, etc.




b.
Frankfurter said that this was about the ship, not the parties, but this is wrong.



2.seq level3 \h \r0 
Rounds v. Cloverport Foundry.  P did massive work on vessel and was not paid.  Files in Kentucky court and vessel sold.  D argues to admiralty court that the state court is usurping its authority.  The issue was whether the suit was brought against the owner of the Golden Girl or against the Golden Girl herself -- whether the attachment was of the ship itself or as a consequence of judgment against the owner.




a.
The court held that the proceeding was in personam against the owner, and as such state jurisdiction was allowed under the savings clause.  The rationale was that the boat was not sold free and clear of all claims.



3.seq level3 \h \r0 
C.J. Hendry.  State game comm'n seized and sold an illegally used purse net.  Question was whether the state court was precluded by federal law and the Constitution from entertaining the suit.




a.
Even though all claims were extinguished in one proceeding, the court allowed the state action.




b.
In doing so, the court may have carved a "law enforcement" exception to in rem's otherwise exclusive jurisdiction.





(1)
G&B say that it really isn't an exception since it was based on states historically enforcing their game laws in this manner as a matter of common law.

PRIVATE 
INTRODUCTION TO ADMIRALTY PROCEDUREtc  \l 2 "INTRODUCTION TO ADMIRALTY PROCEDURE"
PRIVATE 
XXIV.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Consequences of Savings Clause ChoiceXXIVtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Consequences of Savings Clause Choice"


A.
On Substantive Law:  None, because under reverse-Erie, savings clause court must apply federal Admiralty law; and under Erie the federal court will apply the state law in which it sits if there is no federal admiralty law on point.


B.
On Procedure.  If choice is:



1.
Admiralty



a.
Rule 38(e):  no jury trial




b.
Rule 14(c) impleader:  D1 can force P to sue D2 directly (Cf. law side where D1 can bring in D2 on basis that D2 liable for D1's debt to P).




c.
Rule 82:  no need for fed Q or diversity for venue




d.
28 U.S.C. § 1292 gives special admiralty interlocutory appeals




e.
Supplemental Fed. R. Civ. P. A-E for the following remedies:





(1)
maritime attachment and garnishment





(2)
actions in rem





(3)
possessory, petitory, and partition actions





(4)
actions for exoneration from or limitation of liability



2.seq level3 \h \r0 

seq level4 \h \r0 
Fed Ct Law Side -- flip above.




a.
get jury trial on demand




b.
No 3d party impleader




c.
waiver of venue regs & special admiralty rules



3.seq level3 \h \r0 
State Court -- Look at state rules of procedure unless Hanna.

PRIVATE 
METAPHYSICS OF FEDERAL JURISDICTIONtc  \l 2 "METAPHYSICS OF FEDERAL JURISDICTION"
XXV.seq level1 \h \r0 

seq level2 \h \r0 
Romero v. International Terminal Operating Co.

A.
Facts.  Spanish subject signed on a ship of Spanish registry that sailed under a Spanish flag and was owned by a Spanish corporation.  While Romero was working on the ship in New York, he was injured.  He brought a Jones Act suit and general maritime suit for M&C and UNS.



1.
Jones Act gives right to § 1331 jury trial



2.
UNS and M&C [and GML] solely ADM jurisdiction; P wants jury trial for M&C and UNS as well.  He argues that federal admiralty law is a federal question.


B.seq level2 \h \r0 
Frankfurter said that admiralty questions are not federal questions for purposes of jurisdiction.



1.
Four reasons




a.
Constitution set up different types of jurisdiction:  admiralty and diversity.




b.
1875 statute setting up Fed Q jurisdiction mirrored the constitutional grant.




c.
Fed Q was set up to deal with aftermath of civil war, not admiralty.




d.
To allow admiralty to be itself a fed Q would subsume admiralty within fed Q, which is not provided for in Art. III, sec. 2, the Judiciary Act of 1789 or the Fed. Act of 1875.

PRIVATE 
XXVI.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Romero Pendent Jurisdiction.XXVItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Romero Pendent Jurisdiction."
 (Frankfurter in Romero)


A.
M&C, UNS, [GML] Can Pend to Jones.  Frankfurter says that when the Jones Act claim goes to the law side with a jury based on the grant of jurisdiction in the statute, then related claims can pend onto the Jones claim and be heard on the law side as well.


B.
With Jury.  Frankfurter did not say whether pended claims could be tried to a jury, but Fitzgerald later said that all claims would be before the jury due to matters judicial economy and the fact that the Constitution does not expressly preclude a jury trial in admiralty.


C.
The glue is strong stuff.  Once the COAs pend, they continue on in the law side with a jury even if the Jones Act is later found to not apply. 



1.
But the right to jury trial may evaporate.  See Morales, infra page 21, section 0.


D.seq level2 \h \r0 
Distinguish true pendent -- plaintiff in fed ct can pend state claims

PRIVATE 

III.  Injuries to Seamentc  \l 1 "
III.  Injuries to Seamen"
PRIVATE 
DETERMINING SEAMAN STATUStc  \l 2 "DETERMINING SEAMAN STATUS"
XXVII.seq level1 \h \r0 
Statutory Guidance:  Congress never defined the term, but the 1927 LHWCA excluded masters or crews of vessels, so the courts figured that the excluded masters or crews of vessels must be seamen.

PRIVATE 
XXVIII.
Current test:  Robison and progeny.XXVIIItc  \l 3 ".
Current test\:  Robison and progeny."
  P is a seaman if:


A.
P is permanently assigned to or does substantial work


1.
Barrett -- P did substantial work, but only started a few weeks before; whole year before was shorebound for same employer.  




a.
Connexity with the vessel must be determined "in the context of his entire employment" with his current employer, unless there has been a change of his permanent job assignment during the term of employment.  Id.




b.
Substantial work = P performed a significant part of his work aboard the vessel with at least some degree of regularity and continuity, evincing a vessel relationship that is substantial in point and time and not merely spasmodic.



2.seq level3 \h \r0 
Harbor pilots -- may lack connexity.  Bach.


B.seq level2 \h \r0 
aboard a vessel


1.
Floating platform is vessel.  Robison.



2.
Fixed platform is NOT a vessel.


C.seq level2 \h \r0 
(or fleet of vessels under common control) 



1.
Bertrand -- worked for a fleet under common control, even though it wasn't his specific employer's fleet (employer prevented fleet status).



2.
Bertrand limited by Barrett.  Now back to real requirement of common control.



3.
Bach -- no fleet b/c no common control 


D.seq level2 \h \r0 
AND must aid in the vessel's mission (but does not necessarily have to aid in navigation).  Wilander.



1.
"Mission" is fuzzy.  "[A] seaman must be doing the ship's work."  Wilander at 134.



2.
cooks, stewards, etc., further mission.

PRIVATE 
XXIX.seq level1 \h \r0 

seq level2 \h \r0 
More on the Fleet DefinitionXXIXtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
More on the Fleet Definition"


A.
The fleet must be "an identifiable group of vessels acting together or under one control."  Barrett (1986).


B.
Common ownership or control may not be required if the lack of such ownership or control is dictated by the employer's preference, and not by the nature of the employee's work.  Bertrand (1983).



1.
The fuzziness of the Bertrand rule is strenuously in doubt after Barrett.  Barrett limits the rule to true common control, but it is only a plurality opinion: 4, 4, 6 dissenters.



2.
"We reject the notion that fleet of vessels in this context means any group of vessels an employee happens to work aboard.  Unless fleet is given its ordinary meaning, the fundamental distinction between members of a crew and transitory maritime workers such as longshoremen is totally obliterated."  Barrett at 118.



3.
But see fn. 13 of Barrett -- "We do not decide whether the same principle governs the crewmember status of the maritime worker who spends virtually all of his time performing traditional seaman's duties--work closely related to the movement of vessels--but does his work on short voyages aboard a large number of vessels. . . . Bertrand and his fellow anchor handlers are good examples of this type worker."

PRIVATE 
XXX.seq level1 \h \r0 

seq level2 \h \r0 
Problems with the Current Rule and Robertson's SolutionXXXtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Problems with the Current Rule and Robertson's Solution"


A.
Permanent assignment/significant work prong does all the work.


1.
The "vessel" description keeps many confronting seaman dangers out, but Jones Act requires it.



a.
Braniff added the fleet idea to accommodate shipboard mechanic who worked on 3 vessels.




b.
But fleet idea must be kept tight or we will fall into the Bertrand problem.


2.seq level3 \h \r0 
But without this prong, everyone is a seaman.

B.seq level2 \h \r0 
Contribution to mission prong does nothing -- hard to conceive of who does not contribute.

C.
Robertson says break away from the current rule:



1.
The policy behind seaman status and remedies is paternalistic.




a.
Seamen work out of sight of land and emergency rooms




b.
They are out there without familiar comforts and surroundings




c.
They are in motion, so their work is dangerous




d.
Seamen are also exposed to the perils of the sea even when not in motion.



2.seq level3 \h \r0 
The rule should reflect the policies.



3.
Current rule underinclusive.



4.
New test should be:




a. 
Does P do significant work on a vessel?




b.
Does he confront the characteristic dangers of seamen?

PRIVATE 
XXXI.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Benefits and Consequences of Seaman StatusXXXItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Benefits and Consequences of Seaman Status"


A.
Seamen get three nice things:



1.
Jones Act tort claim against employer



2.
Unseaworthiness action against owner of ship



3.
Maintenance, Cure & Wages from employer -- guaranteed subsistence and compensation.


B.seq level2 \h \r0 
Longshoremen get comp under LHWCA from employer and the remote chance at an negligence-based unseaworthiness action.


C.
Seamen's attorneys can get contingency fees; LHWCA allows only a modest flat fee.

PRIVATE 
XXXII.seq level1 \h \r0 
Seaman v. LongshoremenXXXIItc  \l 3 ".seq level1 \h \r0 
Seaman v. Longshoremen"
:  A maritime worker whose occupation is one of those enumerated in the LHWCA may yet be a "seaman" within the meaning of the Jones Act.  Gizoni.  


A.
He cannot recover under both statutes.  If he receives voluntary payments under the LHWCA, they are credited toward an eventual Jones Act recovery, and vice versa.  If he is adjudicated a seaman, or nonseaman, then that characterization precludes suit under the other statute.


B.
This case answers the Pizzitolo/Legros line of cases.

PRIVATE 
XXXIII.seq level1 \h \r0 
CasesXXXIIItc  \l 3 ".seq level1 \h \r0 
Cases"


A.
Robison.  P was injured on offshore jack-up rig.  Sued under Jones Act and under GML for M&C and UNS.  Q was whether he was a seaman or a LHWCA worker.



1.
5th circuit relied on and refashioned a test for seaman status gleaned from Sup.Ct. cases.



2.
Worker must be permanently assigned to or do substantial work aboard a vessel and



3.
duties must contribute directly to the vessel's navigation.



4.
Wisdom, for the majority, noted that the Sup.Ct. cases announced rule #3, but did not follow it.  Court changed the test so that the worker must be in "aid of the vessel's mission," not "contributing to vessel's navigation."



5.
Court also held that jack-up rig was a vessel.


B.seq level2 \h \r0 
Braniff.  5th Circuit expanded "substantial work aboard a vessel" to "substantial work aboard a vessel or fleet of vessels."


C.
Bertrand.  Permanent assignment to vessel or fleet of vessels case.  Bertrand was a problem P because he was the standby guy who rode in the van that picked up the crew when all of them were killed and injured.  Moreover, here the employer actively avoided getting a fleet together to avoid "member of a fleet" status.  Yet, in this case the workers did seamen's work; and although they only had a temporary connection with each boat, each connection was coterminous with each vessel's entire voyage.



1.
Court decided to make a tightly drawn exception to the Robison fleet rule instead of overturning the Robison doctrine in favor of Robertson's "bluewater dangers" test, or relegating "member of vessel or fleet of vessels" to a mere factor that a court may consider.



2.
This case can be viewed as a piercing the veil case, but it more likely lays down the rule that the fleet on which the seaman works does not necessarily have to belong to his employer.


D.seq level2 \h \r0 
Wallace.  "Not a member of the crew, but maybe the vessel itself or, alternatively 'exposed to dangers of the sea'" case.  Court held that a commercial diver was a seaman even though he was not a member of a crew or vessel of the fleet of vessels he was injured on.  He was essentially on loan to this vessel while working for another fleet.  The court held that his work aided the mission of the ship.  The court concluded that Wallace was a seaman because most of his time was spent on the vessel and because he was exposed to the perils of the sea.


E.
Barrett.  Limits Wallace.  "Assigned permanently or performed a substantial portion of his work on the vessel" case.  Repair/welding crew worked 70-80% of time on a barge repairing a caisson in the Gulf.  Barrett was hurt while being lifted by a crane on the barge from a crew boat.  However, Barrett had only worked there 14 days, and spent 80% of the past year working on fixed platforms.  The court adopts an "entire scope of employment test.  "If the employee's regularly assigned duties require him to divide his time between vessel and land (or platform) his status as a crewmember must be determined 'in the context of his entire employment' with his current employer" unless "the employee's permanent job assignment during his term of employment has changed."


F.
Pizzitolo.  P was a vessel repairman who worked 75% on shore-based machinery, 25% on vessels repairing machinery.



1.
Court could have argued that P was not a seaman because he did not perform a substantial portion of his work on a vessel.



2.
Court instead says that P is not a seaman because he is specifically covered by category under the LHWCA (ship repairmen).  This presumption that a member of a covered category under LHWCA can never be a seaman is known as Pizzitolo Heresy.


G.seq level2 \h \r0 
Gizoni.  Destroys Pizzotolo Heresy.  A maritime worker whose occupation is one of those specifically enumerated in the LHWCA may yet be a seaman.


H.
Wilander.  Wilander worked as a foreman on the ship Gates Tide.  He did not aid in the navigation of the vessel.  5th Cir. asked Sup.Ct. to say whether the 7th Cir.'s Johnson test of "aid of navigation" or the 5th Cir.'s "contribution to mission" test is correct.  Sup.Ct. gave 5th Cir. the nod.



1.
Did not accept Robertson's "perils of the sea" test, but mentioned it.



2.
Called seaman status a mixed question of law and fact, but said that once the facts are clear, then it is only a question of law.
PRIVATE 
MAINTENANCE, CURE, AND WAGEStc  \l 2 "MAINTENANCE, CURE, AND WAGES" [M&C]

PRIVATE 
XXXIV.seq level1 \h \r0 

seq level2 \h \r0 
Background.XXXIVtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Background."
  A seaman (in the Jones Act sense) is owed maintenance, cure, and wages by the employer for any disability which manifests itself during the work period until the disability is cured to the maximum extent possible.  There are three components of M&C:


A.
Maintenance:  daily subsistence for food and modest housing which continues so long as the obligation to furnish medical services continues.  See infra.



1.
note -- if hospitalization, then no M for the applicable period.


B.seq level2 \h \r0 
Cure:  medical expenses (including hospitalization) to cure the disability up to the maximum extent of healing possible.  More detail infra.



1.
Before Reagan, Cure could be met by sending the sailor to a public hospital to feed at the public teat.


C.seq level2 \h \r0 
Wages:  for the remaining duration of the "voyage."



1.
Foreign voyage:  get paid for period of actual voyage.  Farrell.



2.
Coastal voyage:  get paid for obligation period, even if voyage ends early.


D.seq level2 \h \r0 
Note that while GML, Jones, & UNS take you to the same pot of money, M&C takes you to a different pot of money.

PRIVATE 
XXXV.seq level1 \h \r0 
Test and Explanations.XXXVtc  \l 3 ".seq level1 \h \r0 
Test and Explanations."


PRIVATE 
A.
Test.Atc  \l 4 ".
Test."



1.
Must be a seaman (condition precedent).  If he is a seaman,



2.
then the employer owes M&C for any disease or injury manifesting itself while P was in the service of the ship, without regard to cause.


PRIVATE 
B.seq level2 \h \r0 
"Service of the Ship" Definition is Very Broad.Btc  \l 4 ".seq level2 \h \r0 
\"Service of the Ship\" Definition is Very Broad."
  It includes most kinds of rest and recuperation.  



1.
The test may be that if the seaman is "answerable to the call of duty" at any point on shore leave, then he is still within the service of the ship.




a.
This would include brownwater seaman who work ten days on, seven days off who are injured enroute to work.



2.seq level3 \h \r0 
Warren -- injured where P fell out window at dancehall -- in service of ship!



3.
Koistinen v. American Export Lines -- injured where P jumped out window of prostitute's room to avoid her "male associate" -- in service of ship!


PRIVATE 
C.seq level2 \h \r0 
Employer Definition.Ctc  \l 4 ".seq level2 \h \r0 
Employer Definition."
  Liability for M&C is upon the seaman's employer.  Ordinarily, the shipowner will be the employer.  If not, the shipowner will not be personally liable for M&C, but the ship may be liable in rem for M&C.


PRIVATE 
D.
Willful Misconduct.Dtc  \l 4 ".
Willful Misconduct."
  A seaman is not entitled to M&C if the injury or illness occurred through his "willful misconduct."  Willful misconduct requires actual intent or recklessness.  Gross negligence or negligence is not enough.  Warren.



1.
Courts will be generous to the intoxicated; it's merely negligence




a.
Warren was drunk.




b.
Farrel was falling-down drunk and tardy.



2.seq level3 \h \r0 
Courts aren't as sympathetic to venereal disease cases.


PRIVATE 
E.seq level2 \h \r0 
Willful Concealment.Etc  \l 4 ".seq level2 \h \r0 
Willful Concealment."
  If P willfully conceals a disease or defect before the voyage begins, then he has made a "willful concealment."  Even where concealment is found, it will not defeat the employer's obligation to pay unless it is the "cause" of the obligation; if the shipowner would have employed the seaman even though disclosure had been made, the concealment will not bar recovery.


PRIVATE 
F.
DurationFtc  \l 4 ".
Duration"
 of Maintenance: Maintenance must be paid so long as the obligation to furnish Cure continues.


G.
Duration of Cure:  Cure must be furnished until the maximum possible cure has been obtained.



1.
Permanent disabilities.  For permanent disabilities, the date of "maximum possible cure" could be (1) on the date the Dr. examines the P and says that can no longer be improved, or (2) the day that the Dr. takes the stand and swears to the same.  Vela.  It is probably the former.




a.
If the permanent injury occurs on board, then no more M&C, but will still get wages.



2.seq level3 \h \r0 
No Burden-Easing.  Note that "cure" does not entail discomfort-alleviating treatments for the permanently disabled.



3.
Can Re-arise.  Also, note that the obligation for Cure (and hence Maintenance) may re-arise due to progress in medical science.



4.
Pirate Exception!  If the seaman is hurt actually defending the ship from marauders, he may be entitled to M&C for life.  See Farrell.


PRIVATE 
H.seq level2 \h \r0 
Mitigation of Damages.Htc  \l 4 ".seq level2 \h \r0 
Mitigation of Damages."



1.
The P has no duty to mitigate damages.  Vaughan.  



2.
[Active] But what if he does anyway? There is no certain answer.  Vaughan did not allow mitigation, but did not make a nice bright line rule.  There is authority for the proposition that a seaman does not forfeit his right to maintenance payments even though he voluntarily obtains another type of employment while undergoing cure.  Wood v. Diamond M. Drilling.  He certainly does not forfeit his right to M&C if he is forced to seek employment b/c of the employer's willful refusal to pay maintenance.  Vaughan.




a.
Rationale.  We don't want a system which discourages people from working, plus want to keep the rule simple.



3.seq level3 \h \r0 
[Passive] But see Johnson, where the S.Ct. said that a seaman living on his parent's farm without cost to himself was not entitled to M&C.




a.
Robertson notes that he doesn't know how employers can deny M&C in this situation without problems.  Normally, parents are hard put to take care of their injured son.  Usually sailors devise ways of "paying" for their stay at their parents so they can get M&C.

PRIVATE 
XXXVI.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Employer's Willful Refusal to Pay M&C. XXXVItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Employer's Willful Refusal to Pay M&C. "
 


A.
When an employer is "callous, incalcitrant, willful, and persistent" in withholding M&C, he has committed a new, separate tort.  Vaughan.


B.
The questions are (1) where within five levels of culpability do we want to penalize an employer for not awarding M&C to a deserving seaman, and (2) how much do we punish them?  Vaughan is too fuzzy to use.


C.
Morales (5th Cir. and others will probably follow). P can get the following if an employer wrongfully denies M&C with a certain mens rea:



1.
If employer had reasonable basis for refusing to pay M&C, then he owes only M&C.



2.
If the employer is negligent (or worse), compensatory damages as well.



3.
If the employer is reckless (or worse), then P gets attorneys fees and punitive damages as well.



4.
Examples of willful refusal:




a.
If employer doesn't investigate claims.




b.
If employer doesn't pay even though investigation shows M&C is due.




c.
If employer rejects documented claims because seaman didn't consult with employer before getting treatment.




d.
If employer withholds payment b/c seaman refuses a settlement offer. 

PRIVATE 
XXXVII.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Jurisdiction: XXXVIItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Jurisdiction\: "
 Can bring action in personam against employer or (maybe) in rem against vessel.


A.
In Personam:  can be brought as an admiralty claim in federal court, in state court, or, if there is diversity, as a law claim in federal court.



1.
Jury.  Can pend in personam claim to Jones Act claim and get jury on the law side under Fitzgerald and Romero.


B.seq level2 \h \r0 
In Rem:  If in rem against non-employing shipowner is allowed, it must be brought in admiralty.

PRIVATE 
XXXVIII.seq level1 \h \r0 
Case SynopsisXXXVIIItc  \l 3 ".seq level1 \h \r0 
Case Synopsis"


A.
Warren.  Sailor hurt himself when a railing gave way while he was ashore in a dance hall at a party.  Although sailor was drinking, injury did not arise from his own "willful misconduct."  P argued that the Ship Owner's Liability Convention says ship owners are responsible for M&C regardless of willful misconduct.  The court replied that SOLC was a convention to make other countries follow our maritime law, not make new law, and furthermore, our regs opted out.  Douglas announces rule that no M&C if injury occurs other than in service of ship, due to willful misconduct, or if the injury was willfully concealed.


B.
Farrell.  P got permanently injured and wanted M&C for life.  TCT cut him off in 1944 when the hospital released him at maximum possible cure.  P argued for lifetime cure based on the idea he was defending the ship and the ancient rules of Oleron and Hanse.  Sup.Ct. said that getting drunk and tripping over a chain not in defense of ship.



1.
Court adopts maximum possible cure rule.



2.
P tried to get wages longer than his "voyage" under the coastal seaman exception which allows the seaman to get wages to the end of the calendar period of the employment agreement.  However, P did not fit the exception.


C.seq level2 \h \r0 
Vella:  P hit his head, injured his ear permanently.  Issue:  when the date of injury is also the date of maximum possible cure, was there ever an obligation for M&C?  Court said no.  Court did not answer question of when is maximum possible cure determined:  when it happens, when a doctor says no more cure possible, when physician gives testimony no more cure possible, or when trial testimony of no more cure possible.  Robertson says that it is either the trial testimony or the initial determination.


D.
Vaughan.  P has TB, couldn't have got it on ship.  However, TB didn't manifest itself until the voyage.  P went to the public hospital (back when they were open and free) for his Cure, wasn't discharged for two years.  The employer investigated, didn't think seaman ill from voyage, so wouldn't pay maintenance.  P brought a claim for M, and for attorneys' fees.



1.
TCT gave P M but no attorneys' fees.  TC also took out wages earned as cab driver to mitigate damages.



2.
SCT says can't mitigate here, says mitigation would be a dreadful weapon, but doesn't seem to announce any clear test.



3.
SCT allows attys fees due to recklessness of Emp'r


E.seq level2 \h \r0 
Morales v. Garijak. P was hurt working on the Garijak.  He told his captain and other members of the crew, though the employer later testified that they said P wasn't injured.  Employer withheld M&C after a cursory investigation.  Ap.Ct. announces rules for when punitives, attorneys' fees, and compensatory damages are given for wrongful refusal to pay.  Here court said that the refusal was unreasonable, but not reckless.


1.
Procedure of Morales.  P brought Jones in fed Q and pended M&C.  Jones claim dropped out.  With law side cases, if jury trial first time around, then get it on remand, too.  But here Jones Act claim dropped out.  The cases will stay in fed Q, but there will be not right to jury trial on the M&C claim.



2.
If  Morales had been a diversity action, then either party could insist on a jury trial on remand.  In diversity, all claims have a right to jury trial due to the 7th amendment.  However, there is no 7th amendment right to jury trial for § 1333 claims, and the § 1331 "right" to jury trial is a creature of common and statutory law, not the Constitution.

PRIVATE 
THE JONES ACTtc  \l 2 "THE JONES ACT"
XXXIX.seq level1 \h \r0 

seq level2 \h \r0 
46 U.S.C. § 688.  p. 162 of casebook.

PRIVATE 
XL.
The Constitutionality of the Jones Act.XLtc  \l 3 ".
The Constitutionality of the Jones Act."
  Panama R.R. Co..  P brought a Jones Act claim.  D argued that the Jones Act was unconstitutional because it allowed a maritime right of action to be taken out of admiralty and to be brought under the federal jurisdiction.


A.
SCT re-wrote the Act to make it constitutional.  Problematic language was "seaman may maintain an action for damages at law . . . and in such action all statutes of the US regulating the right of action for death in the case of railroad employees shall be applicable."  On its face, the Jones Act claim may only be brought in the law side of federal court.



1.
Conflicts with sec. 2 of art. III b/c enables a seaman asserting a maritime COA to withdraw it from maritime law and admiralty jurisdiction, and to have it determined according to the principles of a different system applicable to a distinct and irrelevant field.  Thus, the remedy to the Jones act COA was unconstitutional, though the court just looks at jurisdiction.


B.seq level2 \h \r0 
Court rewrites Act by saying that "in such action" merely refers to the Admiralty suit brought by a seaman.  The court, in saying this, made the new substantive rights under the Jones Act part of Admiralty--these are just new rules for Admiralty borrowed from another system.


C.
Thus, seaman have the choice of pursuing the Jones Act claim on the law side of federal court, or in Admiralty (federal or, via the savings clause, state).
XLI.seq level1 \h \r0 
Scope and Background

A.
Basic Elements:  Causation, Fault, Scope of Employment, Seaman, v. Employer



1.
P must be a seaman.  See page 14, section 0.


B.seq level2 \h \r0 
Applies only to PI or fatal injuries.

PRIVATE 
XLII.seq level1 \h \r0 
Legal Causation Under the Jones Act.XLIItc  \l 3 ".seq level1 \h \r0 
Legal Causation Under the Jones Act."


A.
Cause-in-Fact Standard:  "But for" the breach of some statutory or common law duty by the employer or his agents, the seaman would not have been injured.  Kernan.



1.
Proximate Cause NOT Required.  There is no need to show that the harm was a foreseeable consequence of the breach.




a.
Cf. UNS negligence or GML, which require liability.




b.
Example--Kernan.  Lamp actually started the water on fire, but it was not foreseeable that it would start the water on fire.  Employer held liable nonetheless.



2.seq level3 \h \r0 
Some Courts Slip It In Through the Back Door. Courts are often hostile to the lack of foreseeability, and often try to inject the proximate cause into the cause-in-fact inquiry to get the desired result.




a.
Example--Sabine Towing.  D left scrap metal in engine room after leaving port; seaman volunteered to help carry it upstairs and throw it overboard, hurt his back doing so.  P loses his Jones claim because the negligent breach of not securing the metal was not the CIF of the injury.  The dissent argues that the breach was having the metal in the engine room when setting to sea, and that its presence was a hazard.  Both the dissent and majority rely on foreseeability, but need not.  If the breach was having the metal in the engine room when setting sail, then that is a CIF of the injury.




b.
Example--Heath.  P tripped over fire hose that had been left out after had been used to discharge some molasses overboard.  P charged that pumping molasses overboard violated a CG reg.  However, the TC said that pumping the molasses in violation of the regs did not cause the injury; leaving the hose out on the deck did.  P and D stipulate as to liability, but D wants comparative negligence counterclaim.  The court said that the violation of the regs was not a CIF of the injury, but rather leaving the hose out was the CIF.  But this is incorrect--if the statute had not been violated by pumping molasses, the hose would not have been left out--CIF.


3.seq level3 \h \r0 
Gavagan v. U.S. (5th Cir. 1992).  Garwood read proximate cause back into the Jones Act!  Garwood doesn't even mention Kernan! 




a.
Facts:  Case involved duct tape on valve which prevented it from functioning normally.  This was CIF of plaintiff's injury.  But Garwood says that the injury was not foreseeable, so P loses his UNS and Jones Act claim.




b.
Note that P went to work with broken finger intentionally concealed.

PRIVATE 
XLIII.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Fault Under the Jones Act.XLIIItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Fault Under the Jones Act."
  ["featherweight burden"]


PRIVATE 
A.
Violation of Common Law Duties.Atc  \l 4 ".
Violation of Common Law Duties."
  E.g., Employer has high duty to provide safe work environment for sailors (and he is liable if his negligence plays any part in bringing about the seaman's injury--CIF).  Allen.  This duty is nondelegable.  While the employer has a high duty to protect the crew from danger; the duty of the seaman to protect himself is slight.  Id.



1.
Note that Jones Act and UNS COAs overlap considerably.


PRIVATE 
B.seq level2 \h \r0 
Violation of Safety Statute.Btc  \l 4 ".seq level2 \h \r0 
Violation of Safety Statute."
  In order to suffice as a breachable duty, the statute doesn't have to be designed to prevent the type of harm caused.



1.
Cf. Gorris v. Scott.  Sheep kept in illegal pens onboard ship washed overboard.  Held, statute not designed to prevent washing sheep overboard, but disease, so no tortious breach.



2.
Kernan says that this rule does not apply to Jones Act cases, because its parent, FELA, clearly has a contrary rule.  Brennan cites a number of FELA cases to show that the violation of statute need not cause the kind of harm the statute was designed to prevent, but rather if the breach of statute is the "but for" cause, recovery may be had.




a.
Arguably, here the breach was not the but for cause.  The Statute required a light at 8', it did not preclude an additional light at 3'.  They could have been in full compliance with the statute, yet have cause the fire.

PRIVATE 
XLIV.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
"Course of Employment" = Service of ShipXLIVtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
\"Course of Employment\" = Service of Ship"


A.
"Course of Employment" for Jones Act is the same as "Service of Ship" for M&C.  See Braen.



1.
For M&C cases, see page 18, section 0.



2.
"Course of employment" status under the Jones Act does not turn on what the seaman was doing when he was hurt (for instance, carpentry in Braen) so long as it is in service of the ship.



3.
The seaman need not be hurt on a vessel.




a.
Court may scrutinize marginal P's to make them seaman, but not vice versa -- very liberal.


PRIVATE 
B.seq level2 \h \r0 

seq level3 \h \r0 
DistinguishBtc  \l 4 ".seq level2 \h \r0 

seq level3 \h \r0 
Distinguish"
 "course of employment" for purposes of Jones Act status and "course of employment" for purposes of employer's vicarious liability.  For instance, all passengers of the vehicle in Daughdrill conceivably could have met the "course of employment standard" and yet the driver of the vehicle might not have been in the "course of employment" for purposes of establishing his employer's vicarious negligence.



1.
HYPO:  seaman injured on shore leave in dance hall.  He gets M&C.  But if he is hurt in dance hall by co-employee, no Jones b/c no vicarious liability for employer.


C.seq level2 \h \r0 
Cases:


1.
Braen (US 1959).  Mate on barge went to lay some decking on an adjoining raft.  While working as a carpenter, a catwalk collapsed and he was injured.  Issue:  was the seaman injured in the course of his employment?  Court said that fact S was hurt while not aboard vessel, and was doing non-maritime task, was immaterial.



2.
Daughdrill (5th Cir. 1971).  S working on a submersible drilling rig.  Killed in an accident while returning to work after a five-day break.  Another employee of the company was driving in his own car.  Issue is whether the S died in scope of employment.




a.
Court said that "scope of employment" per Braen is the same as M&C cases.  Commuting not part of job in this case.




b.
Contrast this case with Hopson where the employer was liable for negligence of a taxi driver, as agent of employer, whom the employer had hired to transport sick seaman to the consul's office in a foreign port.




c.
Robertson thinks that commuting is part of job in this case, but that the driver was not within the scope of employment for purposes of establishing vicarious liability.





(1)
As such, should get M&C (here, funeral expenses), but not Jones Act tort.
PRIVATE 
XLV.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
MiscellanyXLVtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Miscellany"


PRIVATE 
A.
Comparative NegligenceAtc  \l 4 ".
Comparative Negligence"
 is the Standard in Jones Act Cases.  45 U.S.C. § 53.  There is No Assumption of Risk Doctrine.  45 U.S.C. § 55.  Maritime law follows FELA.



1.
Pure comparative fault.  No affirmative defenses available to defendant.




a.
BUT seaman owes only slight duty to care for self.  Allen.



PRIVATE 
2.seq level3 \h \r0 
EXCEPTION2tc  \l 5 ".seq level3 \h \r0 
EXCEPTION"
 -- Negligence Based Upon Violation of Safety Statute.  If the negligence is based upon violation of a statute enacted for the safety of employees, there is no reduction for contributory/comparative negligence of plaintiff.  Heath (D. Haw. 1971).




a.
If you are defending employer, and want to argue that damages should be reduced by seaman's negligence in this situation, argue that:





(1)
the statute violated was not a safety statute to protect employees;





(2)
under FELA, waiver of Ps' contributory negl. requires that employer negligence be a proximate cause of Ps' injury;





(3)
FELA § 3 only applies to specific FELA safety statutes and not the Jones Act.


PRIVATE 
B.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Directed VerdictsBtc  \l 4 ".seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Directed Verdicts"
 -- Standard of Review in Jones Act Cases.  



1.
Jones Act DVs Slamming the Plaintiff.  D's DV will only be sustained if P has raised NO evidence suggesting a controversy.  Allen.  This is the  FELA standard, and its purpose is to make sure the injured worker gets before the jury.  The seaman only has to prove "slight negligence, which can be accomplished by very little evidence."  Id.


2.
Jones Act DVs Slamming the Defendant.  The FELA standard probably will NOT apply here, because the rationale of the standard is pro-plaintiff, and there is no reason to force the seaman to go to jury if he can win early.  As such, use the normal Boeing standard, drafted by our own Dean Yudof:  "Reasonable men could not differ on the evidence."  The Boeing standard applies to other COAs for both parties, e.g., unseaworthiness.


C.seq level2 \h \r0 
Ordinary Tort Damages is Remedy.

PRIVATE 
D.
Jurisdiction.Dtc  \l 4 ".
Jurisdiction."
  



1.
May be brought as an Admiralty claim in federal or state court, or as a Law claim in federal court (with a jury).  28 U.S.C. § 1445(a).  



2.
No in rem.



3.
If law side, must be brought in district court in which the defendant employer resides or in which his principle office is located.

PRIVATE 
UNSEAWORTHINESStc  \l 2 "UNSEAWORTHINESS"
PRIVATE 
XLVI.seq level1 \h \r0 

seq level2 \h \r0 
Test and Scope of Liability:XLVItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Test and Scope of Liability\:"
  Duty, breach, CIF, PC, D


A.
Test:  If a defect in the vessel or its appurtenances causes the vessel to be NOT reasonably fit for its intended purpose, and such condition is the cause in fact of the seaman's injuries.  This is strict liability; there is no need for the owner to be negligent or to have notice.  Somehow, legal causation is still required.



1.
What is an Appurtenance?  Its a term of art, that's what.  Gangplanks, maps, sheep for the menfolks.



2.
Absence or Misuse of Appurtenances?  Can be a defective condition.



3.
The Crew, too.  Crewman using defective equipment when proper equipment available, incompetent seaman (as opposed to negligent seaman), too-few seaman (low seaman count).


PRIVATE 
B.seq level2 \h \r0 
Distinguish Between an Act and a Condition.Btc  \l 4 ".seq level2 \h \r0 
Distinguish Between an Act and a Condition."
  The "not reasonably fit for its intended purpose" standard of Mitchell really means that the ship or appurtenance creates a defective condition. "A ship is not unseaworthy because it has glass in a window which might be broken.  [That's a condition, but not a defective one.]  The injuries of a seaman who negligently breaks such a glass are not the result of unseaworthiness, nor are the injuries of a seaman who is cut by the falling glass.  But injury incurred in stepping on the broken glass does result from unseaworthiness."  Puddu.


PRIVATE 
C.
Transitory UNSCtc  \l 4 ".
Transitory UNS"
 is treated the same as UNS which existed at the outset of the voyage, except that initial UNS is a throwdown, and transitory UNS may be so transitory that it is an occurrence, not a condition.  Fight now is how long must something be UNS before it is unreasonably fit for its intended purpose (a condition).



1.
Carlisle -- left port UNS thus automatically unfit



2.
Mitchell -- (transitory) rail left slimy on return voyage = liability.



3.
Usner -- Crane operator lost control = instantaneously UNS = occurrence = no UNS.


PRIVATE 
D.seq level2 \h \r0 
Scope of liability -- who is duty of S owed to?Dtc  \l 4 ".seq level2 \h \r0 
Scope of liability -- who is duty of S owed to?"



1.
To the Crew:  the shipowner's duty to furnish a seaworthy vessel is absolute; it does not require shipowner fault, and extends to conditions arising after the voyage has begun and to conditions created by the acts of third persons without any negligence or knowledge on the part of the shipowner or his employees.



2.
To Those Covered Under LHWCA:  No UNS.  May get 905(b) negligence.



3.
To Maritime Workers Not Covered Under LHWCA:  May be Sieraki seaman and get UNS for those "doing a seaman's work and incurring a seaman's hazards" who were not aboard their employer's vessel.  Aparico, Cormier.




a.
Federal employees are not covered by LHWCA and may be Sieracki seamen.  The same may be true for American longshoremen who are doing longshore work in another country.




b.
But those who are seaman under the Jones act with respect to any employer CANNOT be Sieracki seaman with respect to a non-employing vessel (unless that vessel meets the fleet definition) -- at least in the Fifth Circuit.  Smith.

PRIVATE 
XLVII.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Who Owes the Duty?XLVIItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Who Owes the Duty?"
  The duty is owed by the operator of the vessel.  If ship has been chartered under a demise or bareboat charter (both terms are here used interchangeably), then the shipowner is NOT an operator.  The shipowner may be an operator for any other kind of charter.


A.
Bareboat (or Demise) Charter.  If the ship has been demise chartered, then the shipowner is not an operator.  It may still be possible to sue him for UNS, however.



1.
If the condition existed before the owner surrendered control to the charterer (probably)



2.
Or, in the Fifth Circuit, the shipowner is liable to seaman aboard his vessel for unseaworthy conditions no matter when they arise even if he has demise chartered the vessel.  Baker.  Baker has not been received kindly, and has not been followed in the 9th Circuit.  Dant & Russell.



3.
Or if a US ship has been bareboated (or demised) to an alien, the charter is a nullity.


B.seq level2 \h \r0 
Other Charters.  Control is the test as to whether the shipowner is an operator.

PRIVATE 
XLVIII.seq level1 \h \r0 
Jurisdiction & Other StuffXLVIIItc  \l 3 ".seq level1 \h \r0 
Jurisdiction & Other Stuff"


A.
Affirmative Defenses:   Comparative negligence, subsuming implied assumption of risk.



1.
Exception:  where P engaged to correct the condition that hurt him.


B.seq level2 \h \r0 
Jurisdiction:  Can bring action in personam against operator or in rem against vessel.



1.
In Personam:  can be brought as an admiralty claim in federal court, in state court, or, if there is diversity, as a law claim in federal court.




a.
Jury.  Must pend in personam claim to Jones Act claim and get jury on the law side under Fitzgerald and Romero, or non-pursued claim is lost under res judicata.



2.seq level3 \h \r0 
In Rem:  If in rem , it must be brought in admiralty.  I don't know, but if you are going against non-operator shipowner on basis of condition before chartered in other than the Fifth Circuit, may require in rem, may not.  Note that under Baker, a non-operating shipowner can be sued in personam.

C.seq level2 \h \r0 
Remedy.  A seaman successful in an unseaworthiness action recovers ordinary tort damages, including pain and suffering, disability, loss of earnings, and  medical expenses.


D.
Joinder w/ Jones.  UNS must be joined w/ Jones b/c it looks to the same moneys for recovery.

PRIVATE 
XLIX.seq level1 \h \r0 
UNS and Jones Overlap ConsiderablyXLIXtc  \l 3 ".seq level1 \h \r0 
UNS and Jones Overlap Considerably"
, But There are Differences.


A.
Cases where Jones works but not UNS:



1.
Negligent act but no condition -- Usner, Bertrand


2.
CIF but no PC.



3.
D is employer, but not necessarily owner or operator of vessel -- Barrett, Mahrama (hair dresser on cruise ship).



4.
P assigned to fix unseaworthy condition that hurt him



5.
P recovery under Jones greater than under UNS b/c FELA abolition of comparative fault for statutory violations.


B.seq level2 \h \r0 
Cases where UNS works, but not Jones:


1.
Defective condition, but no negligence.  Mitchell.



2.
P is not a seaman, not covered under LHWCA, but covered by Sieracki.



3.
P wants in rem.



4.
D is not the employer, but is owner/operator.  Baker.



5.
Wrongful death recovery different under UNS than under Jones.  Under Jones, survivors take by category, and if one category takes, other categories can't.  E.g., estranged wife takes before mother.

PRIVATE 
L.seq level1 \h \r0 

seq level2 \h \r0 
Case SynopsisLtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Case Synopsis"


A.
Mitchell.  P slipped on a slimy rail while getting off the ship on  which he worked after the ship had returned to port, had been unloaded, and the seaman was in the process of disembarking.  



1.
Court said that the standard for UNS is strict liability, no notice to and no negligence of the shipowner required.  



2.
Also held that test for transitory UNS is the same.



3. 
Test for UNS is a defective condition -- whether the ship/appurtenances are reasonably fit for their intended purpose.



4.
Court remanded to see whether the rail and ship were reasonably fit for its intended purpose.  Result on remand will be that jury will rubber-stamp that they weren't.  Result of this is that UNS cases have to go to jury --  what we were trying to avoid in the first place.  Should make UNS either strict liability w/o reasonably fit test or should make it negligence with constructive notice test.


B.seq level2 \h \r0 
Usner.  LWCA worker employed by independent stevedore injured while unloading cargo aboard a ship.  He brings UNS claim against the owner and the charter of the ship.  Employee was hurt when his employer's crane operator lowered a load too quickly and dropped it on P.  (This was an act, not a condition.)  The fact that the crane operator was on the ship was immaterial.  The ship unloading was under control of the stevedore, not the owner or charter, so could not have foreseen stevedore's negligence.  


C.
Puddu.  Sums up the differences. "A ship is not unseaworthy because it has glass in a window which might be broken.  [That's a condition, but not a defective one.]  The injuries of a seaman who negligently breaks such a glass are not the result of unseaworthiness, nor are the injuries of a seaman who is cut by the falling glass.  But injury incurred in stepping on the broken glass does result from unseaworthiness."


D.
Smith v. Harbor Towing (5th Circuit).  P was S who was hurt while working on a vessel upon which he was not a member of the crew.



1.
Issue was whether a Jones Act seaman who is injured while performing seaman's work aboard a nonemploying shipowner's vessel can sue the shipowner for UNS as a Sieracki seaman.



2.
Court held that a Jones Act seaman cannot assert a Sieracki UNS COA against a vessel on which he is not a crew member.




a.
P was not a Jones Act seaman with respect to the nonemploying vessels, but argued that he was a Sieracki seaman nonetheless.




b.
Sieracki extended UNS to a longshoreman "doing a seaman's work and incurring a seaman's hazards" who was not aboard his employer's vessel.





(1)
Sieracki was abolished by LHWCA for longshoremen.





(2)
But Sieracki survived w/r/t maritime workers not covered by LHWCA.






(a)
E.g., federal employees.





(3)seq level5 \h \r0 
But the court refuses to go so far as to extend Sieracki status to people who qualify for the Jones Act.  Thus, a Jones seaman can sue his employing vessel for UNS, but not a non-employing vessel, unless it is part of a fleet controlled by his employer.



3.seq level3 \h \r0 

seq level4 \h \r0 
Court's rationale was that plaintiff didn't need the COA.  He had remedies in Jones Act and M&C against his employer, UNS against his employer if the injury had occurred on the ship upon which he was employed, and a general maritime law claim against the barge company for negligence.


E.seq level2 \h \r0 
Baker v. Raymond International. P injured on barge in Saudi, sued RI (La.) as his real employer.  RI(La.) owned 100% of RI (Del.) which owned 50% of RI(Saudi).  Most pertinent papers used RI(La.) logo.  R(Saudi) had a K with ARAMCO to build a pier.  P sued RI(La.) because he couldn't get personal jurisdiction over RI(Saudi) and it looked like RI(La.) was the real employer.



1.
Three possible ways to convince the court that RI(La.) was the real employer:




a.
RI(La) was the nominal contractor/employer




b.
Court should reform the K due to its sham nature




c.
Estop RI(La.) based on the documents



2.seq level3 \h \r0 
TCT bludgeoned P into losing argument (the borrowed servant doctrine).  This was a losing argument:  Must show control over and direction of borrowed servant.



3.
Nonetheless, the Rubin allowed an UNS against RI(La.) based on two rationales, the second being the most interesting.




a.
Regs prohibit a U.S. vessel from being bareboat or demise charted to an alien.  As such, RI(La.) is still the shipowner.




b.
Second, Rubin reforms the law so that a demise (or bareboat) charter does NOT absolve the shipowner of liability for UNS.  Liability is without regard to whether the owner or bareboat charterer is responsible for the vessel's condition.  The action may be had in personam without resort to an in rem fiction.  LoLA still applies.





(1)
Note that Rubin's theory has not proven popular.  The general rule remains that the bareboat charter does absolve the shipowner.
PRIVATE 
FOREIGN SEAMENtc  \l 2 "FOREIGN SEAMEN"
PRIVATE 
LI.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Background.LItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Background."
  Foreign seaman on foreign vessels whose voyages begin and end in foreign ports cannot recover under the Jones Act or under other American admiralty principles.


A.
SMJ Present.  However, Romero shows that there is subject matter jurisdiction to determine whether the Jones Act applies.  Unless the assertion of Jones Act coverage is wholly insubstantial or frivolous, subject matter jurisdiction is present.


B.
12(b)(6).  The proper way to contest the applicability of the Jones Act is by a motion to dismiss for failure to state a claim for which relief may be granted (Fed. R. Civ. P. 12(b)(6)), not be an attack on SMJ.



1.
On the motion to dismiss for failure to state a claim for which relief may granted, defendant would argue for applying the COL principles derived from Lauritzen/Romero/Rhoditis, see infra.


C.seq level2 \h \r0 
Foreign seamen whose injury has some connection with the U.S. generally bring their actions in American courts and seek to have American law applied because of our liberal maritime recovery.


D.
Jones Act says that it applies to "any seaman" -- but actually it is not so broad.  It works in conjunction with international law.

LII.seq level1 \h \r0 
Two main ways to prevent application of American law:

A.
Choice of Law ("COL") (Lauritzen, Romero, Rhoditis, Chiazor).


B.
Forum Non Conveniens ("FNC") (Chiazor, Camejo, Chick Kam Choo).

PRIVATE 
LIII.seq level1 \h \r0 
Choice of LawLIIItc  \l 3 ".seq level1 \h \r0 
Choice of Law"


PRIVATE 
A.
Blue Water Seaman.  Atc  \l 4 ".
Blue Water Seaman.  "



1.
Factors.  Apply the following factors to determine whether American law should apply:




a.
Flag/registry of the vessel




b.
Defendant's allegiance or domicile




c.
Defendant's base of operations (added by Douglas in Rhoditis)




d.
Plaintiff's citizenship/domicile




e.
Place of injury/wrongful act




f.
Place where employment contract made and the terms of the contract




g.
Whether the foreign remedy is easily available (really a FNC question, not COL)




h.
The law of the forum (makes no sense!)



2.seq level3 \h \r0 
Weighing.  There is (supposedly) no particular weight assigned to the factors, but in practice the factors are less important as you move down the list.




a.
The list is not exhaustive, however.




b.
The test is not mechanical.



3.seq level3 \h \r0 
Base of operations factor added by Douglas b/c foreign corps would have unfair competitive advantage by not being subject to our exorbitant liberal ways.  Rhoditis (Greek company, Greek Ship, Greek sailor, but U.S. base of operations = American COL).



4.
SMJ v. COL v. FNC.  Lauritzen, Romero, & Rhoditis involve application of American law to claims brought by foreign blue water seamen.  The issue is not one of jurisdiction.  Therefore, if factors come out in favor of not applying Am. law, a court should grant a summary judgment (on the merits) for the defendant, or dismiss the complaint for failure to assert a claim on which relief can be granted (also on the merits).  The plaintiff should assert an alternate claim based on foreign law, but FNC may stop them.




a.
Technically incorrect to dismiss for lack of SMJ (thought courts often do).




b.
Even bona fide American seaman are not guaranteed access to U.S. law under these factors!


PRIVATE 
B.seq level2 \h \r0 

seq level3 \h \r0 
Brown Water SeamenBtc  \l 4 ".seq level2 \h \r0 

seq level3 \h \r0 
Brown Water Seamen"
 (catchy, huh?).  Usually offshore oil and gas workers.



1.
Test for General Maritime:




a.
Apply the same factors, but roughly reverse their priority for weighing purposes.  Chiazor.





(1)
Place of injury is the most important factor, plaintiff's allegiance or domicile is next, place of contract is next, etc.




b.seq level4 \h \r0 
Foreign brownwater seamen typically proceed against U.S. corps. doing offshore oil work, and typically the drilling vessel will fly the U.S. flag.  The Chiazor approach denies the applicability of U.S. law to almost all such cases.





(1)
In Chiazor, flag, defendant, and base of operations were American, but everything else was foreign.  American law did not apply.



2.seq level3 \h \r0 

seq level4 \h \r0 
Jones Act.  The Chiazor approach was codified in the Jones Act in 1982.  46 U.S.C. § 688(b).




a.
§ 688(b)(1) -- says no Jones Act or M&C for foreign seaman doing off-shore mineral exploration in non-U.S. territorial waters.





(1)
I.e., foreign oil and gas workers hurt in foreign waters cannot get American law except in specific circumstances.




b.seq level4 \h \r0 
§ 688(b)(2) -- the "or" between (A) and (B) should be "and."  Should read:  Foreign oil and gas workers hurt in foreign waters can get American law if no other remedy is available:  (A) under the laws of the nation asserting jurisdiction over the area in which the incident occurred, AND (B) under the laws of the nation in which, at the time of the incident, the worker maintained citizenship or residency.





(1)
Per Robertson, statute means that you have to exhaust (A) and (B) before you can get American law. However, since statute is ambiguous, litigate it.




c.seq level4 \h \r0 
§ 688(b) is a choice of law provision, not a FNC provision.


C.seq level2 \h \r0 

seq level3 \h \r0 
Courts have confused COL with FNC.  For instance, in Chiazor the TCT confused FNC with COL, and rather than granting either 12(b)(6) dismissal or SJ dismissal on the merits, TCT said FNC, which is simply a jurisdictional dismissal allowing plaintiff to bring suit again in another forum.



1.
P should always plead both U.S. law and foreign law.  If only pleads U.S. law, court can simply do COL analysis and if the court finds that the U.S. law does not apply, then it can grant SJ or use 12(b)(6), thus precluding P refiling in another forum.  But if P brings both claims, he will at least get to the FNC analysis, and if FNC granted, that is not on the merits.

PRIVATE 
LIV.seq level1 \h \r0 

seq level2 \h \r0 
Forum Non ConveniensLIVtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Forum Non Conveniens"


A.
Today, Ds try to dismiss cases on the basis of FNC.



1.
FNC determinations are inextricably intertwined with COL determinations, although courts do not always act like they are.




a.
After Chiazor FNC is considered independently of COL.


B.seq level2 \h \r0 

seq level3 \h \r0 
History of FNC



1.
Federal court FNC comes of 2 SCT cases:




a.
Gilbert (1947):  permitted a court to dismiss a case fully within its jurisdiction for FNC when the judge considered plaintiff's bringing the case to his court "an imposition upon its jurisdiction."  In theory, that could only happen if the judge was satisfied that there was another adequate forum in which P could sue.  If there was such a forum, a Fed. DCT could dismiss a case if a balancing of "private" and "public" factors showed that the case should be litigated elsewhere.




b.
Piper (1981) indicates that the SCT wants FNC used vigorously to cut down foreign P.I. plaintiffs' access to U.S. courts.


PRIVATE 
C.seq level2 \h \r0 

seq level3 \h \r0 
Current Federal Court Approach to FNCCtc  \l 4 ".seq level2 \h \r0 

seq level3 \h \r0 
Current Federal Court Approach to FNC"



1.
Comes out of In re Air Crash Disaster Near New Orleans (5th Cir. 1987), rev'd on other grounds sub nom, Pan Am World Airways, Inc. v. Lopez (1989).




a.
Step One.  DCT should determine whether there is an available and adequate foreign forum.





(1)
Foreign forum is available if the case can be heard there.  Possible problems include SOL, personal jurisdiction).





(2)
Foreign forum is adequate if it's not too unfair to send plaintiff there.




b.seq level4 \h \r0 
Step Two.  DCT should weigh the private factors.  If they favor dismissal, dismiss the case.  If not, the judge then consider the public factors and see if they do.




c.
FNC should be conditional, i.e., can come back to Am. court if big problems getting hear in foreign forum.


D.seq level2 \h \r0 

seq level3 \h \r0 
Relationship between COL and FNC in maritime cases.


1.
Old rule:  Fed. DCT must retain jurisdiction over any Jones Act case if choice of law analysis showed it should be governed by U.S. law.




a.
Under this old view, courts would first perform the Lauritzen-Rhoditis factors test.  If that analysis pointed to applying U.S. law, the motion to dismiss for FNC would be denied.  But if COL pointed toward dismissal, the court would then do the FNC Gilbert analysis of private and public factors to see whether case should be retained or dismissed.




b.
Then Piper, which appears to be applicable to maritime cases, held that the possibility of a change in substantive law should ordinarily not be given conclusive or even substantial weight in the FNC inquiry.





(1)
Nevertheless, for quite some time after Piper, 5th Cir. continued to hold that applicability of U.S. law to maritime cases precluded FNC dismissal.  But this changed after In re Air Crash Disaster.






(a)
There, 5th Cir. repudiated its former cases and conformed the treatment of maritime P.I. cases to the dictates of Piper.



PRIVATE 
2.seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 
Current relationship between COL and FNC in 5th Cir.2tc  \l 5 ".seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 
Current relationship between COL and FNC in 5th Cir."




a.
Rule:  FNC dismissal may be appropriate in a maritime P.I. case although COL principles show that U.S. law should be applied to it.




b.
FNC is totally discretionary.




c.
Std of review is abuse of discretion for FNC.




d.
Std of review is de novo for COL.

PRIVATE 
LV.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Federal COL PreemptionLVtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Federal COL Preemption"


A.
Federal maritime COL principles are preemptive of state law.


1.
When P takes maritime case to state court via the savings clause, the COL principle applicable in state court is reverse-Erie.  I.e., the state court is obliged to apply whatever "substantive" law the federal admiralty court would have applied.




a.
A P who would be foreclosed from having U.S. law applied to his case under COL principles will not be able to avoid this by bringing his case in state court and asserting rights under state law.



2.seq level3 \h \r0 
In Chick Kam Choo (1988) a foreign maritime worker death claim was brought in federal court.  P asserted U.S. maritime law rights and state law rights.  The DCT held that Singapore law should apply.  The SCT held that determination was res judicata as to both the maritime law and state law claims.

PRIVATE 
LVI.seq level1 \h \r0 

seq level2 \h \r0 
Federal FNC Preemption?LVItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Federal FNC Preemption?"


A.
No clear answer yet as to whether federal FNC is preemptive of state law in maritime cases brought to state court via the savings clause.


B.
The 5th and 11th Circs. have held that under Erie state FNC law does not bind federal courts in diversity -- i.e., FNC is procedural, not substantive.  Therefore, if savings-clause law is fully reverse-Erie, the logic compels the conclusion that savings-clause courts are not bound by federal FNC law.



1.
E.g., Miller v. American Dredging Co. (La. 1992) (holding that state courts don't have to follow federal FNC).


C.seq level2 \h \r0 
On the other hand, 2 panels of the 5th Cir. have said that maritime FNC law is preemptive.  Chick Kam Choo (5th Cir. 1987); Camejo v. Ocean Drilling (5th Cir. 1988).



1.
Camejo v. Ocean Drilling.




a.
Facts:  Brazilian diver killed in Brazilian waters in diving accident on offshore oil rig.  Wife sued all Ds in Tex. state court.  DCT dismissed b/c Jones doesn't apply to foreign seaman like Camejo due to § 688(b).  5th Cir. said refusal to remand state claims to state court was within DCT's discretion:  "even if no federal admiralty claim remained in the case, the DCT still retained pendent jurisdiction over the state claims and could therefore dismiss the state claims under the doctrine of FNC."



2.seq level3 \h \r0 
Refusal to remand was also proper in Chick.  "State courts must apply the FNC rule of GML in any case brought before them by citizens of foreign lands over which the federal courts would have admiralty jurisdiction.  State law inconsistent with that doctrine cannot be applied in a maritime case."  Texas' open forum rule--no FNC for P.I. or death case--is inconsistent with fed. FNC.




a.
The SCT rev'd the Chick decision on very narrow grounds.  SCT side-stepped the FNC preemption issue.




b.
Issue is presently pending in Tex. SCT.




c.
US SCT will have to decide issue if they grant cert. on Miller.





(1)
Robertson thinks that if US SCT takes case, they will probably reverse and hold that state courts have to follow federal FNC.
LVII.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Robertson's chart
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IN ALL BUT THE TWO EXTREMES, CASES CAN GO EITHER WAY

PRIVATE 

IV.  Longshoremen and Harbor Workerstc  \l 1 "
IV.  Longshoremen and Harbor Workers"
LVIII.
Background.

A.
1900 -- tort law inimical to workers.  States begin to pass state worker's compensation statutes.


B.
Jensen (1917) -- S.Ct. says unconstitutional to apply state compensation on navigable waters.


C.
1927 LHWCA


1.
Left as much as possible to states; applied only where state comp did not, water injury only, employer had to have at least 1 maritime employee.



2.
2 Problems with Act.



a.
It applied where state compensation did not so as to avoid the prohibitions in Jensen.  Injured workers and their employers never knew whether state law or federal law applied until after litigation, after resources were wasted, and where the SOL might have run.  The twilight zone developed to help this problem in Davis--if you guess wrong, but it arguably falls within the "maritime but local" exception, then the choice will be upheld.




b.
Ryan triangle -- LHWCA employers had no insulation from tort, the consideration employers got in exchange for strict liability in the first place.  Here is how it worked:




(1)
Employee gets hurt doing stevedoring work.





(2)
He sues his employing stevedore under LHWCA and collects payments.





(3)
He then sues the shipowner as a Sieracki seaman for unseaworthiness.





(4)
The shipowner then sues for indemnity for the employer/stevedore's breach of the implied warranty of workmanlike performance.



3.seq level3 \h \r0 

seq level4 \h \r0 
1972 -- Congress seeks to fix the scope of the Act, end the Ryan triangle, and increase the amount of compensation.

PRIVATE 
LIX.seq level1 \h \r0 

seq level2 \h \r0 
Overview of the Act.LIXtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Overview of the Act."


A.
§ 901:  Title


B.
§ 902(2):  injury = work-related injuries and illnesses.  [You have to get injured or sick and you have to show that work made you that way].


C.
§ 902(4):  Defines covered employer:  at least 1 employee engaged in maritime employment.


D.
§ 902(3):  Status requirement.  Act only covers maritime employees, including longshoremen and harbor workers, but not including (A-E) peripheral workers, (G) seamen, or (H) very small boat LHWCA workers.


E.
§ 903(a):  Situs requirement.  have to be hurt on or near water.


F.
§ 905(a):  Employer is liable for comp only, unless he has failed to insure or self-insure.


G.
§ 905(b):  Employee can sue non-employer vessel owner in negligence.  Ends unseaworthiness action for those covered by LHWCA and replaces it with negligence action against the vessel and its owner.  No indemnification of shipowner by employer possible (killing Ryan triangle).


H.
§ 905(c):  OCSLA lets LHWCA apply outside territorial waters.  Allows voluntary Ryan triangles on the OCS.


I.
§ 933(a):  Employee can still sue 3rd party tortfeasors.


J.
§ 933(b-g):  If the covered employee gets comp under a formal award from employer, then he has 6 months to sue non-employer tort-feasor, at which time the suit becomes the property of the employer.  The employer then has 90 days to bring suit and net the difference to the employee, or the suit becomes the employee's again.  The employee must pay back the LHWCA out of any tort recovery, and cannot settle w/o the employers permission.


K.
§ 902:  Definitions

PRIVATE 
LX.seq level1 \h \r0 
LHWCA Coverage.LXtc  \l 3 ".seq level1 \h \r0 
LHWCA Coverage."
  The essentials for coverage under both the '72 and '84 LHWCA are (1) a covered employer, and (2) an injured employee who meets both the "status" requirement of §  902(3) and the "situs" requirement of § 903.


PRIVATE 
A.
Covered Employer.Atc  \l 4 ".
Covered Employer."
  The requirement is a mere tautology.  A covered employer under § 902(4) will be one "any of whose employees are employed in maritime employment."   When there is a determination that the claimant is a "maritime employee" under § 902(3), it necessarily follows that his employee is a covered employer.


PRIVATE 
B.
Situs.  Btc  \l 4 ".
Situs.  "



1.
Test:  a claim has situs if it occurs




a.
upon navigable waters of the U.S.,





(1)
Not settled as to whether includes the waters of the world or only U.S. territorial waters




b.seq level4 \h \r0 
or upon an adjoining pier, wharf, dry dock, terminal, building way, marine railway, or




c.
in an area that adjoins a pier, wharf, or similar structure and is customarily used by an employer in loading, unloading, repairing, or building a vessel.



2.seq level3 \h \r0 
Statute.  § 903(a) extends coverage to "employees" injured on navigable waters "(including any adjoining pier, wharf, . . ., or other adjoining area customarily used by an employer in loading, unloading, repairing, dismantling, or building a vessel)."




a.
Question -- does "customarily used" modify only "adjoining areas" or does it modify the whole laundry list?




b.
Question -- must "other adjoining area" adjoin navigable waters, or can it adjoin a pier, wharf, etc?





(1)
Caputo answered this question.  The "other adjoining area" need not be contiguous to the water,






(a)
But some courts require that there must be a contiguous chain of covered areas, and other require that the area be as close to the water, wharf, etc., as possible.




c.seq level4 \h \r0 

seq level5 \h \r0 
Customary usage must be by a maritime employer, but not necessarily by the claimant's employer.


PRIVATE 
C.seq level2 \h \r0 

seq level3 \h \r0 
Status.Ctc  \l 4 ".seq level2 \h \r0 

seq level3 \h \r0 
Status."
  



1.
Test:




a.
If a worker is injured while performing his job on actual navigable waters, he was covered pre '72 and therefore automatically meets the status requirement under Perini.





(1)
By definition, he will automatically meet the situs test, too.




b.seq level4 \h \r0 
If he was not covered pre '72, he has "status" if he is "engaged in maritime employment," as defined in Caputo:  loading, unloading, etc., from ship to ground transportation and other waterfront activities.




c.
But 





(1)
He must not be excluded by the 1984 amendments to sections 902(3) and 903 (peripheral workers and small boat workers).  However, this exclusion only applies if state workers comp. is applicable.  





(2)
And he can't be a seaman.



2.seq level3 \h \r0 

seq level4 \h \r0 
Structure of 1972 Act § 902(3)

Maritime Employee


"including" (#1)

      --------------------------------------------------

Anyone doing Longshoreman work          Harborworkers "including" (#2)

= doing longshoring operations         --------------------------------

between ship & land transportation
  shiprepairers shipbuilders shipbreakers



a.
"Including" #1 is not totally exclusive. Caputo.  LHWCA coverage for:





(1)
Longshoremen and Harborworkers, and





(2)
Perini workers -- those who had coverage under LHWCA prior to 1972.  Here, in Perini, the P was hurt on navigable water, which was covered under the 1927 Act.






(a)
O'Connor argued that Congress meant to expand coverage, not limit it.






(b)
"[A]ny worker injured upon navigable waters in the course of employment was 'covered . . . without any inquiry into what he was doing (or supposed to be doing) at the time of his injury.;"




b.seq level4 \h \r0 

seq level5 \h \r0 
"Including" #2 -- there may be harborworkers who aren't in these three categories, but it is hard to imagine who.



PRIVATE 
3.seq level3 \h \r0 
Definition of Maritime Employment:  Caputo.3tc  \l 5 ".seq level3 \h \r0 
Definition of Maritime Employment\:  Caputo."




a.
Blundo was hurt unloading a container.  The legislative history suggests that this is longshoreman's work.




b.
Caputo was working in a warehouse.  Employer assigned him tasks on a daily basis.  Court said: 





(1)
Anything between ship and land transportation is maritime employment.





(a)
Pt of rest argument explicitly rejected.





(2)seq level5 \h \r0 
Dictum:  Maritime employment "includes all physical tasks performed on the waterfront, and particularly those tasks necessary to transfer cargo between land and water transportation."






(a)
Court mentioning (favorably) language from brief.






(b)
Rationale: continuity of coverage to keep people from walking in and out of coverage throughout the day.






(c)
As such, a claimant may be classified as a longshoreman even though he is not actually engaged in longshoring operations at the time of injury, if he spends "at least some of [his] time in indisputably longshoring operations."




c.seq level4 \h \r0 

seq level5 \h \r0 
BUT Oil & Gas work is NOT maritime employment.  Herb's Welding.  This is the narrowest version of the Herb's Welding holding.  The broader reading would limit status to the list in 902(3).

PRIVATE 
LXI.seq level1 \h \r0 
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seq level3 \h \r0 
§ 905(b) COA Against Negligent Non-Employer ShipownerLXItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
§ 905(b) COA Against Negligent Non-Employer Shipowner"


A.
Background:  Under § 905(b), an employee can sue non-employer vessel owner in negligence.  MUST have admiralty jurisdiction to bring 905(b) suit.



1.
Ends unseaworthiness action for those covered by LHWCA and replaces it with negligence action against the vessel and its owner.  



2.
No indemnification of shipowner by employer possible (killing Ryan triangle unless voluntary under OCSLA).



3.
Pure comparative negligence, without contributory negligence, assumption of risk, or the fellow servant doctrine.


PRIVATE 
B.seq level2 \h \r0 
Nature of the tort.Btc  \l 4 ".seq level2 \h \r0 
Nature of the tort."



1.
Background.  Due to Vickery's plotting, it wasn't quite clear what the proper standard for a 905(b) action was.  There was plenty of land-based language in the legislative history.



2.
Kermerac adopted a "reasonable care under the circumstances" approach.



3.
The legislative history suggested otherwise based on three factors:




a.
Need uniform remedy across the states.




b.
The Committee reports stated that the purpose of eliminating the unseaworthiness remedy was to place the injured longshoreman "in the same position he would be if he were injured in non-maritime employment ashore . . ."




c. 
Therefore implying an approach like R.2d Torts § 343 because it is the most uniform treatment of land-based law.



4.seq level3 \h \r0 
Court took up the gauntlet (sort of) in The Scindia.


C.seq level2 \h \r0 
PRIVATE 
The LHCWA Negligence Action Against Non-Employer Shipownerstc  \l 4 "The LHCWA Negligence Action Against Non-Employer Shipowners" (where the longshoreman is onboard stevedoring, at least).  P has to show that:


1.
Custom, contract, or statue places duty on shipowner; OR



2.
Shipowner breached his duty to turn over a reasonably safe ship to the stevedore; OR




a.
A warning may or may not satisfy this obligation.



3.seq level3 \h \r0 
Shipowner or officer stays aboard and helps work process and is negligent (failure to warn, or whatever); OR



4.
Even though the ship was turned over safely, no custom, no active involvement, etc., a dangerous defect occurs during operations that (1) the shipowner actually knows that (2) the stevedore won't remedy.



a.
Brennan recharacterizes this as "a reasonable man would know"




b.
Powell recharacterizes this as "any damn fool would say 'Hey!  That's stupid!'" and intervene.



Generally, the duty remains on the stevedore, and no negligence action will lie in these stevedoring cases.

D.seq level2 \h \r0 

seq level3 \h \r0 
Scindia and Robertson's criticism.  A brake on a crane malfunctioned for the third time, and hurt a longshoremen while he was unloading the boat on navigable waters.  P sues ship.  The issue is what standard to use for shipowners sued under 905(b).



1.
DCT tried the land-based R.2d § 343:  no duty for patent defects.



2.
ApCt tried Kermerac.



3.
Sct didn't pick a bright line rule.  The resulting rule does not pay P's in the end, but forces them to fight it out.  Robertson says tort law should either pay victims or say no quickly.  New standard also encourages shipowners to leave once stevedoring starts!


E.seq level2 \h \r0 
LHWCA worker hurt on land doesn't have a 905(b) COA because there is no admiralty jurisdiction.


1.
May (5th Circuit).  P hurt on dry land without L or AEA.  




a.
If there is no § 1333, then no § 905(b) suit. 




b.
P can still get LHWCA comp




c.
No state tort b/c of preemption

PRIVATE 
LXII.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Congruence of State Comp and LHWCA Coverage:LXIItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Congruence of State Comp and LHWCA Coverage\:"


A.
Absolute right:  P can choose state compensation in cases where both it and LHWCA apply.  Logan.


1.
LHWCA § 903(3) -- If P gets state comp. paid, it is a credit against LHWCA.  Suggests no preemption.



2.
Note that if the worker is adjudicated as a state comp worker, then that fact-finding precludes LHWCA coverage.


B.seq level2 \h \r0 
Jensen says no injury occurring on water is covered by state comp.  But SCT says jurisdiction is concurrent in twilight zone cases. 

PRIVATE 

V.  Outer Continental Shelf Injuriestc  \l 1 "
V.  Outer Continental Shelf Injuries"
PRIVATE 
LXIII.seq level1 \h \r0 
Background and ActLXIIItc  \l 3 ".seq level1 \h \r0 
Background and Act"


A.
Outer Continental Shelf Lands Act


1.
§ 1333(a)(1):  extends federal jurisdiction from the one league line to the outer edge of the continental shelf.



2.
§ 1333(a)(2):  If there is no federal law on point to govern a transaction, the law of the adjacent state applies as a federal law surrogate.  In other words, if a case arises in the admiralty jurisdiction, then admiralty law (e.g., GML) applies.  If not, state law applies if no federal law.


3.
§ 1333(b):  The LHWCA applies for those who are not seamen or public employees who are injured or killed as the result of operations conducted on the OCS for the purpose of exploring for, developing, removing, or transporting by pipeline the natural resources of the shelf.  LHWCA 905(c) says that 905(b) applies as to tort remedies.



4.
§ 1349(b) gives the federal courts jurisdiction over events occurring on the shelf.  However, federal jurisdiction is not exclusive, i.e., P can bring an action in state court.


B.seq level2 \h \r0 
Rules characterizing Fixed Platforms and accidents thereon.


1.
A fixed platform is land and has no Locality for Admiralty jurisdiction.  Rodrigue.  




a.
But the AEA may apply.




b.
DOHSA does not apply to deaths occurring on fixed platforms.



2.seq level3 \h \r0 
Reiteration of rule:  locus of accident is where the initial impact occurs--the beginning of the accident, not the end.



3.
Accidents which would not have occurred "but for" OCS, but not geographically on OCS, are not covered by OCSLA.  Mills.

PRIVATE 
LXIV.seq level1 \h \r0 

seq level2 \h \r0 
CasesLXIVtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Cases"


A.
Rodrigue.  Relatives of two workers killed on oil platform more than a marine league off the coast of La.  have LHWCA comp., but want to get state wrongful death statute.



1.
DOHSA did not apply because the fixed platforms were artificial islands, not water.  Therefore, there was not admiralty jurisdiction because the locality test failed.



2.
Court said that under OCSLA, state law applied only when there was no federal law.  There was no federal wrongful death law, so La. wrongful death statute applies.



3.
Note that if a boat had knocked plaintiff from the platform, then there would be admiralty jurisdiction (both under L and AEA), and hence there would be federal (admiralty) law on point -- 905(b).


B.seq level2 \h \r0 
Herb's Welding.  P on a fixed platform within league line which services an oilfield outside of league line.  P wants LHWCA, not state comp.



1.
Court didn't buy argument that P under OCSLA because he wouldn't have been working "but for" operations conducted on OCS.  Here he was just a welder, and the court didn't want to extend the "but for" test so far if it were to acknowledge it at all.  As such, can't get LHWCA through OCSLA.



2.
LHWCA does not give comp directly, either.




a.
Situs:  Yes, on platform = pier or wharf




b.
Status:  No.  S.Ct. takes very narrow view of LHWCA "includes" and holds that LHWCA applies only to listed longshoremen and harbor workers and Perini plaintiffs.



3.seq level3 \h \r0 
Result:  a hole where O&G workers within a league line on fixed platforms get only state comp, but most everyone else, including land lubbers, get LHWCA.


C.seq level2 \h \r0 
Mills ended the argument that a worker can be covered under OCSLA by being employed due to OCS activities once and for all.  Now, the worker must be physically present on the OCS to be covered by OCSLA.



1.
Robertson says that the statute has been judicially changed to contravene its clear language.

PRIVATE 
LXV.seq level1 \h \r0 

seq level2 \h \r0 
Hypos.  LXVtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Hypos.  "


A.
Roughneck with permanent attachment to a jack-up rig 20 miles from shore is given temporary assignment to fix a winch on a supply boat moored to the ship.  A combination of rough weather and oily deck causes injury.  What law govern's the P?  What rights v. his employer?  The boat owner?



1.
Versus employer:  Jones & MC -- if he is a seamen.  LHWCA of its own force, LHWCA via OCSLA, state tort.



2.
Versus shipowner:  Maybe no UNS in 5th circuit due to Smith v. Harbor Towing (have to be member of the particular ships crew), but maybe its a fleet.  Kermarec GML; 905(b) under Scindia; State tort.


B.seq level2 \h \r0 
As above, but floating rig on OCS = seaman.



1.
V. employer:  Jones/M&C. OCSLA excludes seamen.



2.
V. "boat": Get GML.  Kermaric.




a.
maybe UNS if a member of that crew or vessel (5th Cir. req't)




b.
No LHWCA 905(b) b/c a seaman


C.seq level2 \h \r0 

seq level3 \h \r0 
As above, but attached to fixed platform outside league line.



1.
V. employer:  LHWCA via OCSLA



2.
V. ship: 905(b) tort b/c under LHWCA. L or AEA b/c on a boat.  If not on boat, get state tort under Rodrigue.


D.seq level2 \h \r0 
As above, but attached to fixed platform within territorial waters.



1.
V. employer:  No Jones/MC b/c not seaman; state comp; maybe LHWCA of its own force, depending upon type of work done or Perini; no OCSLA.




a.
Situs -- on a pier or wharf by analogy and a boat on navigable waters




b.
Status -- maybe not a longshoreman within definition but clearly Perini because pre'72.  If LHWCA fails of its own force, none via OCSLA.



2.seq level3 \h \r0 
V. shipowner -- LHWCA 905(b) unless it fails, then




a.
Kermaric because on boat and admiralty jurisdiction




b.
If injury on a platform, no L or AEA, so P would have to sue under state tort.


PRIVATE 
PERSONAL INJURIES CHARTtc  \l 3 "PERSONAL INJURIES CHART"
	PRIVATE 

STATUS
	
RIGHTS V. EMPLOYER
	
V. NON-ER VESSEL
	
V. OTHER DEF

	#1.  Worker on land.


	State workers comp.
	Not applicable
	State tort law

	#2.  Worker who spends time both on land and in maritime-flavor seafront activities
	State workers comp. or LHWCA, depending upon the latter's applicability
	905(b)
	State tort law, or GML, depending upon jurisdiction

	#3.  Full-time harbor worker.
	LHWCA
	905(b)
	State tort law, or GML

	#4.  Fixed platform worker within territorial waters.
	State workers comp., due to Herb's Welding
	GML (Kermaric).  Jurisdiction will be AEA.
	State tort law, or GML

	#5.  Movable platform worker within territorial waters. [NOT a seaman].
	Same as #3.
	Same as #3.
	Same as #3.

	#6.  Fixed platform worker outside territorial waters.
	LHWCA via OCSLA
	905(b)
	State law as surrogate federal law, or GML

	#7.  Floating platform worker outside territorial waters.
	Same as #6.
	Same as #6.
	State tort law or GML

	#8.  Fixed platform worker within expanded territorial waters for Texas or Florida.
	State workers' comp.
	GML (as #4)
	State tort law or GML

	#9.  Floating platform worker within expanded territorial waters for Texas or Florida.
	LHWCA
	905(b) (as #5)
	State tort law or GML

	#10.  Seaman injured within territorial waters.
	Jones, M&C, Uns.
	Uns. (if crewmember of offending vessel in 5th Cir.), GML
	State tort law or GML

	#11.  Seaman injured outside territorial waters
	Jones, M&C, Uns.
	Uns., GML (#10)
	State tort law or GML

	#12.  Stranger injured within territorial waters.
	N.A.
	GML
	State tort law or GML

	#13.  Stranger injured outside territorial waters.
	N.A.
	GML
	State tort law or GML


For purposes of this chart, "territorial waters" equals 3 geographic miles from the state shore, unless you are off Florida or Texas, when the territorial waters go out 9 geographic miles.
The second column assumes the presence of admiralty jurisdiction via the AEA or the L + SRTMA test.  The third column turns on the presence or lack of Admiralty jurisdiction.

PRIVATE 

VI.  Fatal Injuriestc  \l 1 "
VI.  Fatal Injuries"
LXVI.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Background--land side

A.
English common law did not permit recovery for wrongful death because



1.
PI lawsuits died with the victim,



2.
killing someone was a felony, not a tort.


B.seq level2 \h \r0 
American courts adopted English common law.


C.
In response, legislatures enacted 2 types of statutes:


1.
Survival statutes -- PI suits don't die with the victim.  The estate may sue for pain and suffering, etc.



2.
Wrongful death statutes -- Some family members of the deceased may have an action for 3 types of losses.




a.
Support (earnings) -- pecuniary




b.
Services (taking out the trash) -- pecuniary




c.
Society (companionship) -- nonpecuniary

PRIVATE 
LXVII.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
The HarrisburgLXVIItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
The Harrisburg"


A.
Rule:  following the common law, there will be no recovery for wrongful death absent a statute.  E.g.,



1.
State wrongful death statutes



2.
Jones Act



3.
DOHSA


PRIVATE 
B.seq level2 \h \r0 
Wrongful death under Jones ActBtc  \l 4 ".seq level2 \h \r0 
Wrongful death under Jones Act"



1.
Restricted to pecuniary loss.  See Vreeland.  



2.
Beneficiaries take by class.  Under FELA, the Jones Act adopts a specific group of beneficiaries in mutually exclusive classes, unlike DOHSA.  Surviving spouse, even if estranged, and children; then parents; etc.



3.
Covers deaths within and outside territorial waters.


PRIVATE 
C.seq level2 \h \r0 
Wrongful death under the DOHSACtc  \l 4 ".seq level2 \h \r0 
Wrongful death under the DOHSA"



1.
Statute:  "Whenever the death of a person shall be caused by a wrongful act . . . occurring on the high seas beyond a marine league . . . the personal representative of the decedent may maintain a suit for damages in the district courts of the United States, in admiralty, for the exclusive benefit of the decedent's wife, husband, parent, child, or dependant relative against the vessel, person, or corporation which would have been liable if death had not ensued.  46 U.S.C. § 762.



2.
No Survival.  DOHSA does NOT provide a survival action.



3.
Pecuniary losses only.  



4.
No preferred beneficiaries.


D.seq level2 \h \r0 
The Problems -- gaps and horizontal inequity.


1.
Within territorial waters, identical conduct (e.g., a br/seaworthiness) can produce liability if the victim is injured, but not if he is killed.



2.
Identical breaches of the duty to provide a seaworthy vessel produce liability for wrongful death outside territorial waters since DOHSA recognizes unseaworthiness, but not within territorial waters where a state does not recognize unseaworthiness.



3.
A true seaman covered by the Jones Act is provided no remedy for death covered by UNS w/in territorial waters while a longshoreman does have remedy if state law permits it.

PRIVATE 
LXVIII.seq level1 \h \r0 

seq level2 \h \r0 
The Solution -- Moragne (1970).LXVIIItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
The Solution -- Moragne (1970)."


A.
Overruled The Harrisburg and created a general federal maritime wrongful death remedy.


1.
Remedy was for wrongful death (no survival action).



2.
Seemed to create a general federal maritime death remedy.



3.
And remedy seemed to cover deaths of everyone, within territorial waters or not.



4.
Moragne narrowed by later decisions.


B.seq level2 \h \r0 
Scope:  applies solely within territorial waters.


C.
Whether non pecuniary losses allowed depends on where accident happens and the status of the injured.  [Summary:  only longshoremen within territorial waters get non-pecuniary losses].



1.
Territorial waters.  




a.
Longshoremen.  Moragne Remedy.  Includes nonpecuniary as well as pecuniary losses within territorial waters.  Gaudet.  But Miles limits Gaudet to apply only to longshoremen.





(1)
Judicial hostility towards Gaudet; it will eventually be overruled in its entirety.




b.seq level4 \h \r0 
Not LHWCA, not seaman.  State wrongful death law applies.




c.
Seaman.  Jones, and Moragne; but ambit the same.



2.seq level3 \h \r0 
Extraterritorial waters -- DOHSA, UNLESS Jones.  Moragne does not supplement DOHSA; it does not apply outside territorial waters.  Hibbinbotham; Miles.  




a.
Thus rule kept the Moragne remedy consistent with DOHSA.




b.
State death statutes cannot apply outside territorial waters.  Tallentire.



3.seq level3 \h \r0 
Seamen -- Jones.  Dependents of seaman receive compensation solely for pecuniary loss under the Jones Act.  Moragne applies to them, but




a.
Moragne does not supplement the Jones Act just like it doesn't supplement DOHSA.  No nonpecuniary.



In summary:  Moragne permits nonpecuniary losses only for the dependents of longshoremen who were killed inside territorial waters.


PRIVATE 
WRONGFUL DEATH CHARTtc  \l 3 "WRONGFUL DEATH CHART"
	PRIVATE 

STATUS
	
RIGHTS V. EMPLOYER
	
V. NON-ER VESSEL
	
V. OTHER DEF

	#1.  Worker on land.


	State workers' comp.
	Not applicable
	State wrongful death statute

	#2.  Worker who spends time both on land and in maritime-flavor seafront activities
	State workers' comp. or LHWCA, depending upon LHWCA coverage.
	Moragne with nonpecuniary recovery.
	State wrongful death statute or Moragne with nonpecuniary recovery.

	#3.  Full-time harbor worker.
	LHWCA
	As above.
	As above.

	#4.  Fixed platform worker within territorial waters.
	State worker's comp., due to Herb's Welding.
	Moragne without nonpecuniary (b/c not Longshoremen)
	State wrongful death or Moragne without nonpecuniary (b/c not Longshoremen)

	#5.  Movable platform worker within territorial waters.  [NOT seaman]
	Same as #3.
	Same as #3.
	Same as #3.

	#6.  Fixed platform worker outside territorial waters.
	LHWCA via OCS
	DHSA
	State wrongful death statute as surrogate federal law, or DHSA

	#7.  Floating platform worker outside territorial waters.
	Same as #6
	Same as #6
	Same as #6

	#8.  Fixed platform worker within expanded territorial waters for Texas or Florida.
	State Workers' comp.
	DHSA
	State wrongful death statute, or DHSA

	#9.  Floating platform worker within expanded territorial waters for Texas or Florida.
	LHWCA
	DHSA
	State wrongful death statute, or DHSA

	#10.  Seaman killed within territorial waters.
	Jones Act for negl. COA. Moragne without nonpecuniary for other COA (UNS).
	Moragne without nonpecuniary
	State wrongful death statute, or Moragne without society

	#11.  Seaman killed outside territorial waters
	Jones Act for negl. COA.   DHSA for other COA.
	DHSA
	State wrongful death act or DHSA

	#12.  Stranger killed within territorial waters.
	Not applicable
	Moragne without nonpecuniary
	State wrongful death statute or Moragne without society

	#13.  Stranger killed outside territorial waters.
	Not applicable
	DHSA
	State wrongful death statute or DHSA


For purposes of this chart, "territorial waters" equals 3 geographic miles from the state shore, unless you are off Florida or Texas, when the territorial waters go out 9 geographic miles.

The second column assumes the presence of admiralty jurisdiction via the AEA or the L + SRTMA test.  The third column turns on the presence or lack of Admiralty jurisdiction.

PRIVATE 

VIII.  Carriage of Goods by Seatc  \l 1 "
VIII.  Carriage of Goods by Sea"
PRIVATE 
INTRODUCTIONtc  \l 2 "INTRODUCTION"
LXIX.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
A Carrier is one who undertakes to provide transportation of another's goods.  Goods are cargo.  Owner of cargo is shipper.  Money paid is freight.

LXX.
Traditionally, both English and American law distinguished between common carriage and private carriage.


A.
Common carrier holds itself out as ready to carry for anyone who offers goods for shipment.


B.
A private carrier contracts with individual shippers but does not offer its services to the public.  Private carriers have always been given more freedom of contract than common carriers.

LXXI.seq level1 \h \r0 
Under English law, the common carrier was often described as an insurer of the cargo.  However, the common carrier could escape liability by showing Act of God, etc.  English courts permitted exculpatory clauses.  American courts did not.

LXXII.
This difference put American common carriers at a disadvantage, and they pressured Congress for relief.  The result was the Harter Act.  Other nations like it and Hague Rules were based on it.  Then we adopted our version of the Hague Rules, the Carriage of Goods by Sea Act.

PRIVATE 
CHARTER PARTIEStc  \l 2 "CHARTER PARTIES"
LXXIII.
In the common carriage situation,  the contract of carriage (or contract of affreightment) is the ocean bill of lading.  In the private carriage situation, the basic contract is the charter party.  Three types of charters have developed:  the bareboat or demise charter, the time charter, and the voyage charter.

LXXIV.
Demise (or Bareboat) charter is much like a lease of real property at common law.  the shipowner surrenders possession of the vessel to the charterer, who becomes the owner pro hac vice during the term.  When the shipowner does not supply a crew, the demise charter is a bareboat charter.  When the shipowner does supply the crew, the employers become employees of the charterer.


A.
The law presume equal bargaining power.  In the absence of an express provision contrary, the law provides that the shipowner impliedly warrants the seaworthiness of the vessel at the outset of the term, and that the charterer's obligations are to pay the rent (charter hire) and to return the vessel in as good condition as he received it less ordinary wear and tear.


B.
Respecting liabilities of owner and charterer to third parties, the traditional rule was that the owner is relieved of his obligations as owner and operator of the vessel during the charter term.  The charterer becomes liable for the contractual and tort obligations of the vessel and its crew.  The vessel may also be liable in rem on such obligations.

LXXV.seq level1 \h \r0 
Time charter is a contract for the use of a vessel for a specific length of time.  The shipowner retains possession and control through the master and crew who remain employees of the owner.  The charterer designates the ports of call and the cargo to be carried.


A.
In the absence of specific contractual provisions, the owner impliedly warrants the seaworthiness at the commencement of each voyage and that the vessel is reasonably fit to carry the contemplated cargo.


B.
Respecting third parties, the owner remains liable as owner and operator of the vessel.


C.
The master is agent of both owner and charterer.  He is owner's agent for navigation, and charterer's for cargo handling.



1.
protest clause (p. 408).

LXXVI.seq level1 \h \r0 

seq level2 \h \r0 
Voyage charter is simply a contract to carry goods from one or more loading ports to one or more discharging ports on one or a series of voyages.  It may cover the whole carrying capacity of the ship, or it can be a space charter.
PRIVATE 
CARRIAGE OF GOODS UNDER BILLS OF LADINGtc  \l 2 "CARRIAGE OF GOODS UNDER BILLS OF LADING"
PRIVATE 
LXXVII.
Harter ActLXXVIItc  \l 3 ".
Harter Act"
 (1890) (46 U.S.C.)


A.
Rules:


1.
§ 190:  No clauses for relief of liability for shipowner negligence in proper loading, custody, care or delivery of (lawful) goods.  [Req. of shipowner reasonable care in the custody and care of cargo].



a.
vessel transporting goods from or between ports of the US and foreign ports



2.seq level3 \h \r0 
§ 191:  No clauses for relief of liability for lack of shipowner due diligence in providing a seaworthy vessel.  [Reg. that shipowner use DD in providing a seaworthy vessel].




a.
vessel transporting goods from or between ports of the US and foreign ports




b.
Obligation to provide seaworthy vessel arises at time the ship sails.  For each lot of cargo, obligation arises at the time the ship sails from the loading port.  Once ship sets sail, obligation to furnish a seaworthy vessel ends with respect to that cargo.



3.seq level3 \h \r0 
§ 192:  If the shipowner used DD to sail seaworthy [condition precedent], then shipowner exempted from liability for acts of God and errors in navigation and management of ship.



a.
vessel transporting goods to or from any port in the US



4.seq level3 \h \r0 
§ 193:  Req't that BOL be issued that adequately identifies the goods.



5.
§ 194:  For not providing a BOL, fines up to $2000 and a lien on the vessel.  1/2 of fine goes to injured party, 1/2 to US gov't.



6.
§ 195:  §§ 190 and 193 don't apply to transportation of life animals.



7.
§ 196:  LoLA in full effect.


B.seq level2 \h \r0 
Scope:  Despite difference in language for coverage, all three provision of the Harter Act apply (1) between US ports and foreign ports, and (2) between US ports.

PRIVATE 
LXXVIII.seq level1 \h \r0 
Harter ConundrumsLXXVIIItc  \l 3 ".seq level1 \h \r0 
Harter Conundrums"
 [Note that COGSA conundrums largely the same, and you probably could use the arguments from one another in characterization--I kept them separate to keep certain ideas separate]


A.
Is it failure to use reasonable care in the custody and carriage of cargo, or is it error in navigation or management?  


1.
The brightest line rule possible:  Identify the primary purpose of the actions producing the damage.  If the primary purpose centers around the cargo, its RC in C&C of C.  If its around the ship or navigation, then it is an error in N&M.  The Germanic.



2.
Knott v. Botany Worsted Mills [Harter].  




a.
Issue was whether the shipowner failed to use reasonable care in the custody and carriage of the cargo or was exempted as an error in navigation.




b.
Facts:  Wool was loaded in Buenos Aires; ship sailed to Pernambuco, took on wet sugar aft in an area with a bulkhead that was not watertight; ship sailed from P to Parcu, where other cargo was discharged; ship sailed for T&T, ship shifted down by the head, so the sugar drained forward and damaged the wool.




c.
Carrier argued the Harter Act did not apply, because § 3 uses a different coverage provision than §§ 1 and 2.  Court held that all three provision of the Harter Act apply from or to US ports from abroad, or between US ports.




d.
Carrier Argued the Harter Act exonerates because the fault was in the Navigation and Management of the vessel.





(1)
Court held that this was a failure to use reasonable care in the custody and carriage of the cargo.  Seemed to imply that close calls go to the plaintiffs.



3.seq level3 \h \r0 

seq level4 \h \r0 
The Germanic [Harter].  Ship came in late, unloaded and took on coal at same time quickly; the ship tipped while she was unloading and sank!  This a suit for the cargo that went down with the ship.  Holmes said that the primary purpose of the action that caused the damage was unloading the ship, so this is a failure to use RC in C&C of the cargo.




a.
Could have argued that the act that caused the damage was the coaling--a mistake in N&M of the ship, therefore exonerating the carrier!


B.seq level2 \h \r0 

seq level3 \h \r0 
Did the ship leave unseaworthy, or was it an error in N&M/C&C?


1.
The focus is at the moment the ship leaves port.  If it leaves port in an unseaworthy condition, then unseaworthiness.  If the defect arises after leaving port, it is one of the other categories.




a.
Unseaworthy:  some condition that makes it imprudent to sail the ship in the first place.




b.
The duty of maintain a seaworthy vessel is nondelegable.  Farr & Bailey.



2.seq level3 \h \r0 
Farr & Bailey and The Sylvia [Harter]. In both cases water came in through portholes and damaged the cargo.




a.
Sylvia -- Porthole 12 feet above waterline, glass cover was closed and iron cover left open on purpose when ship left port.  Later a storm broke the glass cover and the cargo got wet.





(1)
Since port closed and weather good, the ship left in seaworthy condition.





(2)
Negligence occurred when iron cover not closed when storm arose.






(a)
Since this risked the entire ship, it was negligence in N&M, not in C&C.




b.seq level4 \h \r0 

seq level5 \h \r0 
Farr & Bailey -- a porthole was left open at the beginning of the voyage and was three feet above the water line.





(1)
Since it occurred in port, the ship left in an unseaworthy condition.  Thus, unseaworthy, and the Harter condition precedent for limitation is not met.





(2)
The carrier could not delegate the duty to the stevedores.


C.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Problem with the Harter/COGSA compromise.  Robertson says we have a big fight over whether negligence that arises at sea is due to failure of C&C or is N&M, or whether the ship left port seaworthy in the first place.  This leads to lots of litigation.  A better rule would be to announce that ties always go to P or D.  


1.
Costs of "scientific determination by the courts.



a.
Overinsurance.  Both carrier (3rd party) and shipper (1st party) must insure.



b.
Attorneys' fees.  We get to litigate a lot!
PRIVATE 
LXXIX.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Carriage of Goods By Sea ActLXXIXtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Carriage of Goods By Sea Act"


A.
Statute


1.
§ 1303(1):  obligation to use due diligence to sail seaworthy.



2.
§ 1303(2):  obligation to use reasonable care in the care and custody of the cargo.



3.
§ 1304(2)(A):  Exemption from liability in mistakes in N&M of ship.



4.
§ 1304(2)(B-Q):  Exemptions for perils of the sea, acts of God.


PRIVATE 
B.seq level2 \h \r0 
Deviation -- §1304(4).Btc  \l 4 ".seq level2 \h \r0 
Deviation -- §1304(4)."



1.
Old rule:  deviation ousted the contract and the carrier was liable for all damages, whether the result of the deviation or not.



2.
§ 1304(4) deviation.  If the deviation is reasonable, then there is no waiver.




a.
But a departure from the agreed itinerary to load or unload passengers or cargo is presumptively unreasonable.




b.
Consequences of unreasonability (split):





(1)
7th Cir. -- harms caused by deviation still subject to $500 limit.





(2)
Others -- K is ousted, and carrier is fully liable for damages (split):






(a)
caused by detour






(b)
any damages.



3.seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 
Geographic deviation -- Nancy Lykes.  Locomotives on deck, boat detours for cheap fuel, ship hits storm it would not have hit but for detour, trains lost.



4.
Nongeographic deviation -- Phillip Morris.  P's tackle damaged outside of the COGSA "tackle to tackle," but contract increased coverage to Harter's "in possession."  Tobacco was left out in rain in both Columbia and Miami.  Court says D deviated from customary practice of putting tobacco in the warehouse in Miami -- nongeographic deviation.  Since D cannot show how much damage was due to the Columbian rain and how much to the Miami rain, the whole loss is chargeable.

PRIVATE 
LXXX.seq level1 \h \r0 

seq level2 \h \r0 
Differences between COGSA and Harter:LXXXtc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Differences between COGSA and Harter\:"


A.
Condition Precedent.  Harter makes sailing from port in a seaworthy ship a condition precedent to any limitation of liability.  COGSA does not.


B.
Scope.  COGSA applies solely to voyages between US and foreign ports.  Harter applies to voyages between US and US ports as well as voyages between US and foreign ports.  COGSA supersedes Harter to the extent of COGSA coverage (foreign voyages, tackle-to-tackle), but Harter applies outside that ambit (domestic, and foreign if outside tackle-to-tackle but within carrier's control).



1.
Coastwise option:  if the parties agree in a B.O.L. or other muniment of title to use COGSA in a domestic voyage, then COGSA can be invoked.  § 1312.  Furthermore, they can agree to raise the scope of coverage to the broader "carrier's control" test.  See infra at C.



2.
HYPO:  Vessel picks up cargo in Mobil (Cargo A) and goes to New Orleans, where it picks up Cargo B & C.  Cargo B is bound for Tampa; Cargo C is bound for Buenos Aires.  At N.O., the ship has to move from one pier to another.  It hits the dock and sinks.




a.
Cargo A:  mistake in N&M of vessel




b.
Cargo B:
COGSA only covers US to foreign trade.  This cargo is going from US to US only.  Unless the parties have agreed pursuant to § 1312 to invoke COGSA, Harter applies.  There was no seaworthiness shown upon leaving port b/c the vessel never left port.  Therefore, there can be no limit of liability.




c.
Cargo C:  foreign.  Therefore COGSA.  Seaworthiness not a condition precedent, so negligent N&M.  No liability.


C.seq level2 \h \r0 

seq level3 \h \r0 
Coverage:


1.
COGSA = lasts from "tackle in to tackle out."  I.e., once loading starts, through voyage, till loading finished.



2.
Harter = lasts so long as in carrier's custody.



3.
Duplicative scope/extension by contract.  Harter is broader than COGSA and can apply to a COGSA load until it is "in tackle" due to duplicative scope.  Also, COGSA liability can be extended by contract to the broader Harter ambit.  Phillip Morris.


D.seq level2 \h \r0 
Minimum Liability.  Under COGSA, the minimum liability limit is $500 per container.  Under Harter there is no bottom limit.



1.
COGSA § 1304(5) Damages:




a.
Rule:  $500 per unit is the minimum liability limit.





(1)
The parties may set a higher amount by contract.





(2)
The shipper may never recover greater than actual damages.




b.seq level4 \h \r0 
Definition of a Unit -- Containerization





(1)
If B.o.L. says a container full of packages, then the packages are the unit.





(2)
E.g., Croft & Skully.  B.o.L. says 20 ft container holding 1755 cases of Delaware Punch.  Each case is a unit.





(3)
Customary freight unit is used for goods not in packages.

PRIVATE 
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Miscellaneous Doctrines Applying to Both Harter and COGSALXXXItc  \l 3 ".seq level1 \h \r0 
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seq level4 \h \r0 
Miscellaneous Doctrines Applying to Both Harter and COGSA"


PRIVATE 
A.
New Voyage DoctrineAtc  \l 4 ".
New Voyage Doctrine"



1.
The Del Sud.  The first COGSA case.  A vessel sailed from M => Buenos Aires => Santos => Rio => Curucao => N.O.  At Santos, vessel was loaded and leaving the pier when, upon turning around, it hit the pier and tore a hole in its side, but it didn't begin to take on water until it hit the high seas.




a.
Suit involves only the Santos and pre-Santos cargo as the post-Santos cargo was put on an unseaworthy ship.  The court held that the ship left Santos seaworthy, but the accident happened immediately thereafter, because the vessel was already in motion when the accident occurred.




b.
New Voyage Doctrine:  The court in The Isis held that where the owner/manager makes the explicit decision to carry on after enough hullabaloo in a port with repair facilities, then the voyage is a new voyage for purposes of determining when a voyage begins for purposes of determining seaworthiness!





(1)
If the doctrine applied here, then both Santos and pre-Santos cargo would have been carried on an unseaworthy ship in the beginning of the "new" voyage in Rio.





(2)
It did not apply here, and the error was deemed N&M--no liability.


PRIVATE 
B.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Burden of Proof Structure for COGSA/Harter Cases.Btc  \l 4 ".seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Burden of Proof Structure for COGSA/Harter Cases."
  Each party will alternately bear the burden of proof and burden of persuasion.  Four part harmony:



1.
P has to show that he delivered the goods in good order and that they were received back damaged.  This is his prima facie case.



2.
Carrier then has the burden of showing that he has some exempting cause for the damage.  Usually, it is perils of the sea, Act of God, or mistakes in N&M.  If Carrier meets his burden, then move on.



3.
P then has the burden to showing that the damage occurred due to some nonexempting cause, i.e., failure to use RC in C&C of cargo or failure to use DD to sail seaworthy.



4.
Carrier then has the burden of apportioning the damage between the exempting and nonexempting causes of damage.  If Carrier cannot, then Carrier is liable for all of the damage.  Schnell (onions damaged from improper ventilation).



5.
Example:  Lekas v. Drivas.




a.
Olive Oil.  P met Phase I burden by showing barrels of olive oil were delivered to C in good condition, but were damaged upon arrival.  C could not meet Phase II burden of showing an exempt cause, so was failure of C&C in cargo.



b.
Fetid Goat Cheese.  P met Phase I burden of showing that cheese was delivered in good condition, damaged upon arrival.  D met phase II burden of showing exempt cause (the war's outbreak which caused a deviation in the route  from a cool Atlantic crossing to a double equatorial crossing).  P could not meet phase III burden of showing a nonexempt cause, so C did not have the Phase IV burden of apportioning damages.
PRIVATE 
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IX.  Limitation of Liability"
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Limitation of Liability Act (46 U.S.C. § 1983)"


A.
Basic Rule:  Owner or demise charterer who has incurred potential contract or tort liability through the operation of a vessel may limit liability to the value of the vessel plus pending freight after the liability-producing event, provided that the obligation was incurred without the owner's (or charterer's) "privity or consent."



1.
Value of the vessel:  must surrender vessel or bond equalling value of vessel free of all liens arising prior to the voyage (contract claims) or accident (tort claims).



2.
Pending Freight:  A/R due to F.O.B.--usually zero since the goods usually didn't get there in these cases.



3.
Loss of Life Amendments (§ 183):  Changes recovery pool to greater of value of vessel or $420 per ton in the case of death or PI, the excess over the value of the vessel being available only to such injuries.



4.
Loss of Goods by Fire (§ 185):  LoL unless such fire is cause by negligence of shipowner.



5.
Seaman's wages (§ 189):  recovery not subject to limitation.


PRIVATE 
B.seq level2 \h \r0 
Privity or Knowledge [Management Fault]:Btc  \l 4 ".seq level2 \h \r0 
Privity or Knowledge [Management Fault]\:"
  



1.
Application.




a.
Determine what acts of negligence or condition of unseaworthiness caused the accident/damage.




b.
Determine whether the owner (or demise charterer) had P&K of such acts or conditions.





(1)
Alternatives:  (1) high position in corporate structure had P&K (2) vicarious liability of one (say, captain) who had P&K; (3) nondelegable duty; (4) warranty or strict liability.



2.seq level3 \h \r0 

seq level4 \h \r0 
P & K Test:  First determine whether the claim sounds in tort or negligence.




a.
If it sounds in tort, privity or knowledge means the owner's personal participation in the negligence or fault which caused the damage.





(1)
If the owner is an individual, he is not required to supervise his vessel either at sea or in port.






(a)
Exception:  The individual owner of a seagoing vessel who seeks to limit his liability as to PI or death is charged with the P&K of the master  or of the owner's superintendent or managing agent at or prior to the commencement of each voyage.  § 183(e).






(b)
Exception:  if the individual owner delegates all management and control of his vessel to another, the delegate may become the owner's alter ego.






(c)
Exception:  if the individual owner is aboard, even if he is not in active control of the vessel when the claim arises, he probably must show that he could not have discovered or prevented the negligent acts of his employees in order to show no P&K.





(2)seq level5 \h \r0 
If the owner is a corporation, generally the lower courts will deny limitation of liability if the corporate fault which contributed to the damage was that of "high level managerial personnel," i.e., an officer or employees vested with discretionary or authority w/r/t corporate activity which produced the damage.  The master of a ship is NOT a high level manager (generally). Waterman.






(a)
The high level managerial personnel are generally charged with whatever they could have discovered in the exercise of reasonable care in supervising the vessel's activities.






(b)
A corporate owner which sends out an unseaworthy vessel may be denied limitation because high level managerial personnel failed to discover the condition prior to sailing or were negligent in their supervision of those persons charged with making the vessel seaworthy.






(c)
The corporate owner of a seagoing vessel who seeks to limit his liability as to PI or death is charged with the P&K of the master  or of the owner's superintendent or managing agent at or prior to the commencement of each voyage.  § 183(e).




b.seq level4 \h \r0 

seq level5 \h \r0 
If it sounds in contract, then P or K will likely be found.





(1)
Exception for personal contracts. See infra.
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Personal Contracts.  "



1.
Rule:  If a contract is a personal contract, then LoLA does not serve to limit liability.




a.
Note:  some cases require that the contract and the breach must both be personal.  Then the mere fact that the contract is personal does not insulate from LoLA.




b.
Definition of "personal contract."  Personal contracts are judicially defined on a case by case basis.  The gist of the rule is that the contract is signed with the head office.  





(1)
Some courts have held that M & C is a personal contract.





(2)
bills of lading are NOT personal.





(3)
Charters are personal.



2.seq level3 \h \r0 

seq level4 \h \r0 
Types of Breach. As noted earlier, some courts, following The Soerstad, require the breach to be personal as well as the contract in order to avoid LoLA.  Examples of possible personal breaches:




a.
Br/warranty of seaworthiness of workmanlike performance.




b.
Br/promise to provide effectual insurance.  Signal Oil & Gas ["SLAM"].


PRIVATE 
D.seq level2 \h \r0 

seq level3 \h \r0 
Definition of Vessel:Dtc  \l 4 ".seq level2 \h \r0 

seq level3 \h \r0 
Definition of Vessel\:"
  "all seagoing vessels, and also to all vessels used on lakes or rivers or in inland navigation."  46 U.S.C. § 188.  The definition is very broad, including pleasure boats and jet skis.



1.
But Admiralty Jurisdiction Must Be Present for offensive use.  While Sisson didn't answer the question of whether may serve as an independent source of admiralty jurisdiction, the answer is probably in the negative.



2.
Flotilla doctrine.  If two or more ships owned by the same person are involved in the incident for which liability is sought to be limited, the owner may in some instances be required to surrender both vessels, and not merely the offending one.




a.
K claim.  Doctrine requires surrender of all vessels involved in the performance of a contract when those vessels are subject to common ownership and are engaged in a single enterprise under a single command.  See, e.g., Valley Line v. Ryan.



3.seq level3 \h \r0 
Baldassano v. Larsen (D. Minn. 1984).




a.
Facts:  Union Oil petitioned for LoL for pontoon boat to cover injuries of its employees after a speed boat hit the pontoon boat broadside on a lake after work.  Larsen, the speed boat driver, was 75% negligent; the pontoon driver was 25% negligent.



b.
DCT:  says that LoLA should not apply to these kinds of boats because the purpose of the Act does not apply in today's world.




(1)
Purpose of the Act was to limit liability for shipowners in the 19th century when the corporate device wasn't fully developed to encourage investment by limiting liability.




(2)
Insurance coverage has also expanded greatly.  LoL discriminates between navigable water and non-navigable water.  Fortuitous windfall to insurer if accident occurs on navigable waters because owner paid for full insurance, not just up to salvage value of boat.




(3)
Realizing that he will probably be overturned, Judge Lord made the opinion reversal-proof by also holding that Union Oil had "privity or knowledge."  Lord pointed out that Buck Johnson was the manager and supervisor on the island for the company's watercraft, but failed to train the employees properly.  While this was a poorly supported secondary finding, the court held that this breached the corporate duty to provide a competent crew.



c.seq level4 \h \r0 
Robertson:  the court has the law wrong.  Courts don't like LoLA, but the statute is the statute.


4.seq level3 \h \r0 
Compare Keys Jet Ski (1990).  A jet ski ran into a boat and the boat driver died from his injuries.  The court rejected the argument that pleasure craft are exempted from LoLA.  The court noted to broad definition in the statute.
PRIVATE 
LXXXIII.seq level1 \h \r0 

seq level2 \h \r0 
Insurance.LXXXIIItc  \l 3 ".seq level1 \h \r0 

seq level2 \h \r0 
Insurance."


A.
Generally the liability insurer receives benefit of the LoLA because the insurance contract contains a "no action" clause barring suit against the insurer until judgment has been rendered against the insured and limiting the insurer's obligation to whatever the insured has been held liable to pay.


B.
Direct Action Statutes.  Where a direct action is allowed against the insurer, the direct action is stayed until determination of the LoLA proceeding.  The insurer is liable for whatever the LoLA proceeding determines the owner has to pay.  If anything is left of the policy, the direct actions can then proceed.  Maryland Casualty Co. v. Cushing (Clark, J.).


C.
Hull Insurance.  Hull insurance is first party insurance analogous to collision coverage on an automobile.  Hull insurance does not form part of the limitation fund; the owner gets to keep it.  The City of Norwich.

PRIVATE 
LXXXIV.seq level1 \h \r0 
Invocation.LXXXIVtc  \l 3 ".seq level1 \h \r0 
Invocation."
  Two methods.


A.
Defensive.  Can be raised as affirmative substantive defense to a maritime action no matter where the action is brought.



1.
Time limit.  The time limit announced below may or may not apply to defensive use. It probably does not apply to defensive use.  See SLAM.



2.
No concursus.  If raised as an affirmative defense, it only applies to that particular action.  A separate bond is required in each action in which it is raised as an affirmative defense.


B.seq level2 \h \r0 
Offensive.  Owner can go to admiralty court (exclusively) and receive both substantive defense and procedural benefits.  Typically pleads that (1) not guilty, and (2) alternatively, LoLA.  Must post (one) bond.



1.
Effect--maritime interpleader (concursus).  All future and existing prosecutions against the owner are enjoined, and all claimants must come into the limitation proceeding.



2.
Time limit.  Within 6 months after a claimant has given to the owner written notice of the claim.


C.seq level2 \h \r0 
Phases of LoLA Trial


1.
Claimants bear burden of proof and persuasion of liability.



2.
Ship owner then bears burden of proof and persuasion that LoLA met.

PRIVATE 
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seq level2 \h \r0 
LoL Under Foreign Law."


A.
Frankfurter's test in Norwich Victory for determining the amount of LoLA fund in US court where matter occurred elsewhere:



1.
First, run the Conflict of Laws tests to see which country's law applies.




a.
If our law applies, our LoL applies.



2.seq level3 \h \r0 
If their law applies, examine the country's LoL law to see whether it is procedural or substantive.




a.
If it is substantive, apply the foreign LoL law.




b.
If it is procedural, apply our LoL law.


B.seq level2 \h \r0 

seq level3 \h \r0 
Robertson's criticism of test:  (1) battle of "experts" and (2) substance v. procedure is a non-distinction in many foreign countries.


C.
Rule used in reality:  due to the disdain court's have for LoL, the LoL law which gives the highest amount is used.


D.
Note:  LoLA does not apply world-wide.  Thus there can be multiple funds in multiple countries.  Bethlehem Steel.

PRIVATE 
LXXXVI.seq level1 \h \r0 
CasesLXXXVItc  \l 3 ".seq level1 \h \r0 
Cases"


A.
Waterman Steamship Corp. (9th Cir. 1969) [P&K].  SS Chicksaw ran aground on Santa Rosa Island, an island 40 miles wide and 400 feet high.



1.
DCT determined that the ship had no celestial fixes on day before crash, that the ship took several fixes with its radio direction finder, but it had no compensation card and obtained wildly divergent results, the ships mechanical sounding device had been pried off the deck and sold for scrap in Japan, the fathometer was thought to be inoperable in Japan, but while in Japan the ship master did not have it checked, and the radar was broken, having stopped operating just before the ship's arrival in Japan.


2.
DCT held that ship was not exempt under COGSA for the cargo, as the ship was UNS at the beginning of the voyage (b/c failed to check fathometer in Japan) for that cargo that had just been loaded in Japan.  Failure to use DD&C in C&C of the cargo.



a.
9th Circ. aff'd this point.


3.seq level3 \h \r0 
DCT said ship could not limit liability because the corporate owners were presumed to have P&K of failure to use DD to sail seaworthy b/c master had full authority for repairs.




a.
9th Cir. said that only had a master here, not a corporate officer, even though the master was responsible for repairs. Therefore, no P&K.



4.seq level3 \h \r0 
No LoLA anyway.  The radio direction finder was defective.  Citing The Pennsylvania, the court determined that since it was defective, the shipowner had the burden of showing that the accident could not have occurred even with the defective RDF.  Having identified the RDF as the legal cause of the crash, the court then held that the company had no program for insuring that a recent table of corrections is on board for the RDF, so the company had P&K.



a.
This reiterates the rule:  find the cause, then determine P&K.




b.
Note that under Waterman the LoLA theory in a bifurcated trial can be different than the negligence theory that the plaintiff used to establish liability w/o respect to LoLA.





(1)
This issue was raised again in Robertson's Korean Log Shifting Case.  Does the law of the case bind P to its theory of liability of transitory USW during the LoLA phase of the trial?


B.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Korean Log Shifting Case [Change of theory/P&K].  Logs shifted on ship, causing it to sink.  Liability based on transitory UNS.  In order to invoke LoLA, D needed only to prove that the ship left port without management's knowledge of the improper stowage.  Under § 183(3), in cases of death or PI, the master's knowledge is imputed to the owner for events/conditions occurring prior to the departure.  But this burden would not be met w/r/t transitory negligence.  Robertson wants to change gears at the appellate level.  Issue on appeal:  Does the law of the case bind P to its theory of liability during the LoLA phase of the trial?  The case settled, so the answer is unknown.

C.
Signal Oil & Gas ["SLAM"] [Personal Contracts].



1.
Facts:  SLAM contracted with Sun Oil to allow Sun to use SLAM's pipeline.  Sun indemnifies SLAM.  Sun hires McDermott to do work and McDermott indemnifies Sun.  McDermott hires Williams to do actual work, without indemnification, but with rather effectual insurance:  500K in La, and 5MM umbrella policy in Texas.  Williams ruptures pipeline causing 1.1 MM in damage.



a.
McD is stuck owing 1.1 MM to Sun.



b.
Funds available to McD:




(1)
Sues Williams and gets liability for 1.1MM.





(a)
Williams asserts LoLA b/c captain acted beyond P&K of management.  The value of the boat is $450K.





(b)
Williams has $500K insurance policy.  La. law allows direct action against the La. insurance policy, so McD gets the $500.  The $5MM umbrella policy is governed by Texas law and can't be reached by the direct action statute.




(2)seq level5 \h \r0 
Result, McD  has to do something or be stuck with 600K in damages.


2.seq level3 \h \r0 

seq level4 \h \r0 
McD's procedural attempts to beat LoL.  Both hinge on the fact that Williams asserted LoL as a defense rather than as an action on its own.  McD argues:



a.
If Williams had been sued, they would have been subject to both a tort claim by SLAM and  K claim by me, and had these claims been brought separately, there would have been 2 $450 funds available, which we'd take.




(1)
Court:  no, this is one lawsuit.  Williams had their choice.



b.seq level4 \h \r0 
Williams was subject to a 6 month limit for asserting LoL as an affirmative defense (based on the 6 month limit wording in the statute which does not say whether it applies to both offensive and defensive use).




(1)
Court:  NO, this would remove D's actual ability to us LoL as an affirmative defense.


3.seq level3 \h \r0 

seq level4 \h \r0 
McD's substantive attempt to beat LoL--Personal Contracts.  Tries two ways:



a.
Br/warranty of seaworthiness and workmanlike performance.




(1)
Williams' captain is negligent, and according to McD this means he is incompetent.  




(2)
Court shoots McD down.  Negl., yes, but not incompetent.  Therefore no breach of seaworthiness.



b.seq level4 \h \r0 
Br/promise to provide effectual insurance.




(1)
Court says that W purchased all the insurance it said it would.


4.seq level3 \h \r0 

seq level4 \h \r0 
McDermott's mistakes:




a.
Pre-litigation.




(1)
should have had indemnity provision.




(2)
should have put specific language in contract to make it clear that "effectual" insurance meant that it was subject to the La. direct action statute.




(3)
Should have filed a separate br/k suit against Williams for br/ of promise of effective insurance in addition to impleading Williams into the suit where McD was defendant.






(a)
Would have had 2 450K funds and it would be too late (past six months) for Williams to use LoLA offensively.





(b)
Furthermore, this breach would have made the additional $600K in damages Williams' personal liability, and therefore the umbrella policy would have kicked in by its terms.



b.seq level4 \h \r0 

seq level5 \h \r0 
During litigation.




(1)
Should have argued that OCSLA might reach the insurance coverage through the surrogate federal law that adopts La. law as federal law.






(a)
Doesn't OCSLA § 1332(a)(2)(A) include "insurance law"?

D.seq level2 \h \r0 
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Matter of Bethlehem Steel [Foreign LoL].  US ship crashes into Canadian bridge. US company petitioned for LoL in Canadian court; US claimants brought another action in US fed court in Ohio.  Bethlehem argued that Canadian LoL was substantive, but court thought otherwise.



     �.  Hey, if you are ever near Lake of the Ozarks, check out those Ducks!  They are a lot of fun.







