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I. METAPHYSICS OF JURISDICTION.
A. Romero v. International Terminal Operating Co.: Spanish subject signed on a ship of Spanish registry that sailed under a Spanish flag and was owned by a Spanish corporation.  Wile Romero was working on the ship in New York, he was injured.  He brought a Jones Act suit and general maritime suit for M&C and USW. 


1. Frankfurter said that Romero couldn't bring a Jones Act claim under sec. 1331 because maritime claims were not federal law claims, although Jones Act claim could be brought either at law or in admiralty.  To allow maritime claims to be brought under 1331 would essentially subsume maritime jurisdiction under FED Q, which is not provided for in Art III, sec. 2, the Judiciary Act of 1789, or the FED ACT of 1875.  Subsuming ADM J under FED Q would make every maritime claim a FED Q claim, all claims would be removeable, and therefore hardly any state courts would hear maritime cases. 


2. Frankfurter allowed maritime claims to be pended to a Jones Act claim, but did not say whether all these claims could be tried to a jury. Fitzgerald later said that all claims could be on grounds of judicial efficiency and economy grounds, as well as the fact that the Seventh AM did not expressly disallow jury trials in ADM. 


B. Congress' Constitutional Limits On Conferring Admiralty Jurisdiction.


1. Congress can't give farmers special tort relief under the Admiralty Clause.


2. The Statute would have to pass muster under both the Commerce and Admiralty Clauses.  (This argument weak bec. could pass Commerce Clause scrutiny.)  Romero tells us why we have to take the two sides of federal court seriously. 
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II. SUBJECT MATTER JURISDICTION:
A. Granted by section 9 of the First Judiciary Act, now codified in 28 U.S.C. section 1333. The district courts shall ahve original jurisdiction of any civil case of admiralty or maritime jurisdiction, "saving to suitors in all cases all other remedies to which they are otherwise entitled."

B. Extended by Admiralty Extension Act: extends to include all cases of damage or injury, to persons or property, caused by a vessel on navigable water, notwithstanding that such damage or injury be done or consumated on land.

III. ADM TORT J TEST: L or AEA + SRTMA + PDMC

A. Exec.Jet: sets test as L/AEA + SRTMA; situs=place where impact takes effect.


1. Sup Ct's SRTMA Factors:


a. impact on marine shipping and commerce


b. desirability of uniforma national rule 


c. need for admiralty expertise.


2. Sets test for neg situs as place where tort takes affect.  Differs from intentional tort situs, which is where the intentional tort is done ie. where gun is shot.


3. Cited Smith & Son v. Taylor, which held that implement on land that knocks a sailor in the water does not confer ADM J.  Old Case: Probably covered under AEA now. Cited Minnie, which held that sailor knocked from vessel on the water onto land was in ADM J. These cases, plus Executive Jet, show that locality test is arbitrary, even absurd.

B. Hypos extrapolating from Executive Jet rule:



1. Plane crashes on take-off.  No locality.  


2. Plane crashes in mid-ocean.  ADM J because DOHS Act 

confers ADM J. 


3. Personal Injuries NO to Tampa crash.  Locality 

OK, but no SRTMA (not a boat substitute).


4. Crash in territorial waters. No ADM J, because DOHSA 

doesn't kick in here.


5. If were on a flight from New Orleans to Tampa and experienced personal injury through a crash in mid-ocean, would have no admiralty jurisdiction because the court draws an arbitrary distinction  between flying to London and Tampa.  You need a boat to get to London, not to Tampa. (Need DR to explain this better.)


6. If a spotter plane for a shrimping boat crashed in the ocean, the case would be an ADM case, although the pilot would not be a seaman.  Planes fall in ADM when they perform tasks that boats otherwise would  ie. looking for fish. 

C. Kelly v. Smith: What makes something SRTMA?


1. P brought case in federal court to avoid Miss. SOL (laches was in ADM, but now a 3 yr SOL) and possible harsh contrib negligence law. 


2. L was clear: tort occurred on Miss. river, which was assumed to be navigable.  


3. Court applied 4 factors from Peytowin to determine whether SRTMA was present:



a. Functions and Roles of the Parties



b. Types of vehicles and instrumentalities



c. Cause and type of injury



d. Tradition and concepts of admiralty

4. This test is circular, as all factors depend on how you are going to characterize the things and people, which have to be put in maritime or non-maritime categories first. 


5. Dissent raises issue of federal courts impinging on state court jurisdiction by using broad and purposive tests to assert ADM J over otherwise state torts, when there is little national interest in the tort, great state interest.  Says test should be SRTMCA.  Foremost says NO.


6. This case was decided on the aesthetic idea of "Maritime Uniformity."  

D. Foremost: P's decedent was a fisherman hit by a ski boat.  


1. P brought suit in ADM to avoid contributory neg law of state. L is OK because was on Amite River, assumed to be navigable.


2. TC said SRTMCA was the test; 5th Cir. reversed.


3. Marshall says that requiring a commercial nexua creates one law for commercial, another pleasure boats; says SRTMA is the test. Would have tons of litigation over the distinction between the two laws. Need uniform rules of navigation!


4. Powell Dissent: 



a. Notes that pleasure boats not historically included in maritime jurisdiction.  Never had pleasure boats before 20th Century.



b. Points out that state courts apply federal law as competently as federal courts.  Uses automobile traffic laws as analogy to show that their is no problem with uniform enforcement.

E. Sisson: case where shipowner claimed LOL Act protection, when his yacht was destroyed in a dockside fire.  


1. Marshall created the L/AEA + SRTMA + Potential Disruption of Maritime Commerce (PDMC) test to allow ADM J.


2. Marshall said SRTMA is defined not by the particular circumstances of the incident but by the general conduct from which the incident arose.  


3. Marshall said that the A in SRTMA included commerce, activities, navigation.  


4. Scalia Dissent:



a. said ct created a much too complicated test for admiralty tort jurisdiction.  



b. advocated a simple locality + SRTMA test of Foremost.; easier to administer. 


5. ROBERTSON:



a. Scalia has a point--should make a simple rule.



b. no one has time to run down jurisdiction Q's, which will also determine court and choice of law, etc...



c. However, this is bad from a Const. point of view. This is an Art. 3, sec. 2 boundary Q; this should be clear!  Moreover, complicate juris Q's make for greater lawyer employment. 



d. Still possible to get back to a Foremost test. Limit PDMC to Sisson.  PDMC may only be a factor.  

IV. NAVIGABLE WATERS: need this for SRTMA prong of maritime tort test and for maritime contract jurisdiction.

A. Historically

1. English Rule: limited to navigable ocean and tidal waters.


2. Early American: departed from English Rule because many  navigable channels in U.S. are major commercial channels  ie. Mississippi river. 


3. Daniel Ball (1871) states the basic test: can you conduct commerce by water to some other state or to the ocean?


4. HYPO: can't call Lake Austin navigable, because can't get to the ocean or to another state on it. 

B. "Navigability" Purposes:  TEST FOR L = "occurred on navigable waters."  ADM J TEST = present navigability + potential for commercial use.  COMMERCE TEST: Indelible navigability.

1. Commerce clause: test in "indelible navigability".  If it was navigable once, it is navigable forever, for Commerce Clause purposes.  Lake Austin is a navigable water for this purpose because it was once the Colorado River, which was once navigable.


2. Admiralty Jurisdiction: test is whether it is now navigable, period.

C. Land and Lakes: whether the Coast Guard had jurisdiction under the Commerce Clause to regulate commerce on the lake.


1. P argued:



a. that the CG can;'t regulate sightseeing boats on the 

lake.



b. but the statute itself says "any vessel". 



c. that even if the statute said it could, the statute 

itself is Unconst. 



d. but under the CC, any movement at all can affect 

commerce.  Don't even need to navigate on water!  See 

Kaiser. cf. the dissent in Foremost: state courts can enforce nationwide speed limits w/o lack of uniformity in enforcement! Can have uniform rules, but the CG doesn't have to enforce them.  Problem: here, would have different stds if state enforced its regulations.  If enforced fed regs, would still have same problem. 


2. "Indelible navigability" gets lake under CC.


3. Oddly enough, P alleged ADM to get jurisdiction, then ct said it was a Fed Q and it would have gotten in anyway. But Paradox: can't invoke ADM, then say there is no "navigable water." How dumb.  There wasn't ADM J anyway,


since lake was not "navigable" in fact.

D. Finneseth

1. P invoked ADM and DIV J, wanted ADM J because otherwise nasty state law would apply. 


2. Court held: test is not "present commercial use" for "navigable water."  



a. Looked at Foremost. Amite River only had "potential commercial use." In Foremost the test was "potential effects on maritime commerce." 



b. Here, the lake straddled two states.  Bi-state bodies of water create choice of law problems unless you use federal law.


3. Key: Present Navigable Condition + Potential Interstate Navigability.

V. CONTRACT JURISDICTION:

A. ADM J includes:


1. suits on K's for carriage of goods and passengers


2. for chartering of ships


3. for repairs, supplies, etc. furnished to ships


4. for services furnished to ships 


5. for recovery or indemnity or premiums on maritime insurance 
policies.


6. suits on claims for salvage


7. suits on claims for general average


8. suit for maitenance and cure


9. petitions for limitations of shipowners liability


10. proceedings to foreclose preferred ship mortgages.


11. proceedings to enforce bottomery and respondentia bonds


12. suits to recover ships wrongfully taken and withheld

B. ADM J does not include:


1. suits on contracts for the building of ships


2. suits on contracts for the sale of ships


3. suits for services to vessels laid up and out of navigation


4. proceedings to foreclose ship mortages that are not preferred under 46 U.S.C. secs. 911-61.


5. suits on breach of an agreement to procure insurance

C. ADM J is doubtful as to:


1. "general agency" agreements


2. "vessel management" arrangements


3. "mixed contracts" ie. one part is maritime, the other is not . 

D. Gemini Lady (Dist Ct.): no ADM J because the contract was not one for "repairs of services" but for "the building of a ship."  Every attorney should know that there is no ADM J for this kind of contract, so court sanctioned P attorney. 


1. P's Attorney's perspective:



a. client made a yacht, didn't get paid.  Wants his money for it.



b. Def. already encumbered yacht, only way to get paid is to arrest yacht and get a preferential "maritime" foreclosure.



c. State ct: would have to fight with the C'ors.



d. Need to go into ADM Ct: argue the "repairs contract" angle, that the repairs were not so complete so as to constitute construction.


2. Under FRCP 11: attny's signature certifies that to the best of his knowledge, suit is well-grounded in fact or warranted in existing law, or have a good faith argument for changing the existing law.   P attny should have challenged existing law! P attny was imprudent here, even on the facts, as all the work on the yacht had been done before delivery to the defendant.

E. Jack Nielsen: at issue was a lease with an option to buy on 3 tugs.  Lease was for 60 months. At end of the term, the lessee could opt to buy the tug, or he could buy them at any time before then, with a credit for the amount of rent paid.  Lessee defaulted on lease.


1. Owner brings BOC suit for $150K in Admiralty--wants full purchase price--gets thrown out as a contract for sale of a ship.


2. Brings 2d for charter payments not paid for $120K (lease action). ADM J seems to be worth 30K. Defendant compares this action with the Ada and distinguishes it.

ADA                                   JACK NIELSEN

LEASE = 6 MOS.                     LEASE = SIXTY MONTHS

RENTALS = K SALE PRICE             RENTALS /= K SALE PRICE

P WAS PURCHASER                     P IS SELLER

Here, P had to pay 30K to get ADM J.  No national interest served by that.  5th Circuit could have just called the thing a lease.

F. McCorkle (5th Cir. 1972).  Murphy  bought a boat on installment contract that was assigned to Bank, which had a state lien on it.  Later, Murphy enrolled boat in federal registry but concealed bank's interest.  Murpy then sold yacht to the McCorkles, who checked out the boat in the federal registry and saw no liens on the boat, bought it.  They did not look for state liens.   Murphy then skipped on his contract with Bank.


1. Parties Argued:



a. Bank with a state lien should have registered it with the federal registry. fn 2., fn. 9.



b. McCorkles should have checked state UCC-1. 


2. District Court:



a. Bank found out McCorkles had boat, wanted money for boat from them.



b. McCorkles went to court asking for a declaratory judgment that they were the owners, Bank's lien was cut off. 



c. Ct noted that no DIV J existed, but under the Ship Mortgage Act that ADM J did, and granted SJD for McCorkles.


3. APPEALS COURT



a. APP Ct noted that all "`vessel of the U.S.' ownership questions" are not cognizable in admiralty, as the fact that someone registered a vessel under federal law does not put the case in admiralty.  Rivara. 



b. APP Ct said that Ship Mortgage Act did not automatically bring a suit in admiralty, as the mortgage had to be "preferred."  Detroit Trust.  Bank in this case did not have a preferred mortgage. 



c. APP Ct also said that Ship Mortgage Act did not confer FED Q J, as the Act does not not contain a federal right, privilege or immunity as an essential element of the P's cause of action. 



d. APP Ct held that no federal right was implicated even as a defense in this case. Under the Declaratory Judgment Act and  Wycoff, the ct probably can't confer FED Q J on the basis of a probable defense to an action.  [This is not strong stuff. Why can't the court invoke the FED Q J if if knows the defense will be raised that has a fed right as an essential element?]

4. ROBERTSON: THE RULE OF SUBJECT MATTER JURISDICTION HAS ITS LIMITS AND EXCEPTIONS.



a. 2D CIRCUIT HAS SAID THAT WHEN SM J IS AT PERIPHERY  SHOULD NOT ALLOW IT ON APPEAL IF NO ONE OBJECTED BELOW.  THIS IS NOT THE MAJORITY VIEW.



b. WHEN P BRINGS A DECLARATORY J HAVE TO REGARD HIM AS A DEFENDANT; HAVE TO ASK YOURSELF--WHAT WOULD THE DEF HAVE ASSERTED IF IT HAD BROUGHT THE ACTION.  THE UPSIDEDOWN RULE EVOLVED IN FED Q J, BUT THIS IS ADM J. 



c. POLICY BEHIND UPSIDEDOWN RULE; FED Q IS AN EXCLUSIVE J, NEEDS TO BE POLICED.  KEEPS NUMBER OF CASES DOWN.

G. Binnings: NSCSA - Hartmann (GA) - Binnings(Sub-A).  Hartmann was general agent to NSCSA.  Binnings was subagent to Hartmann.  Hartmann didn't pay Binnings, so Binnings sued NSCSA in rem. Ct held for Binnings in a bench trial.NSCSA said that there was no subject matter jurisdiction because general agency contracts do not fall under admiralty jurisdiction. ELEVENTH CIRCUIT STATED THAT:


1. Contract J is based on the nature of the contract.

2. ADM has long distinguished ADM and non-ADM contracts on basis  of preliminary services and maritime contracts.  The Thames.


3. Prelim services that Binnings provided are: cargo solicitation, documentation services, financial services, husbanding services. All of these are clearly shoreside. 


4. 5th Circuit's decision in Hadjipateras was inapposite since for actual management and operation of a vessel, a maritime contract. 


5. Hinkins , where husbanding services provided for one ship at the operating agent of the vessel owner's request was not persuasive. 


6. TEST: maritime contracts must be wholly maritime or the non-maritime elements must be insubstantial or separable. 


7. Sup. Ct. said GA contracts were not in admiralty. Minturn v. Maynard, that Sup. Ct. should change it, as the 2d Cir. had given it a chance in Peralta. 


8. Federal Maritime Lien Act does not help confer jurisdiction in this case because FMLA is only applicable if the underlying contract is maritime in nature. 


9. ROBERTSON:  



a. P'S WANTED TO USE A STATUTORY BOOTSTRAP, THE FMLA, TO GET INTO ADM. DIDN'T WORK.



b. THE MINTURN LINE DOES NOT WORK. 



c. HINKINS HAD 2 FEATURES THAT BINNINGS LACKED:




i. THE P WAS DOING MORE "MARITIME' STUFF IE. STEVEDORING, AND DID THE STUFF HIMSELF.  BINNINGS GOT OTHERS TO DO THIS.




ii. BINNINGS HAD A LONG-TERM K; HINKINS HAD A ONE-TIME CONTRACT.

H. 
PERALTA: LOOKS LIKE BINNINGS FACTS.  NO ADM J. Three Sup Ct justices dissented from the cert denied on the grounds that the

Minturn decision excludes so many contracts that "relate to ships, mariners and maritime commerce."  Marshall argued that the bright line test in Minturn is arbitrary and has confusing and contradicting exceptions.  See Hadjipateras. 

I. ROBERTSON: TWO THINGS ARE WRONG WITH CONTRACT JURISDICTION 


1. TEST IS NOT CLEAR.  See Scalia in Sisson.  This not so bad for most cases. But the trouble in vessel management, general agency and mixed contracts! 


2. LOTS OF CONTRACTS FALL ON THE BORDERLINE.  See the three kinds of contracts mentioned supra.

J. Contract Jurisdiction Litigation still goes on.  


1. See Davis & Son v. Gulf (5th Cir. 1990).  La. says that it won't allow indemnity contracts between oil companies and offshore platform contractors because  these are contracts of adhesion that make oil co.'s irresponsible.  However, ADM allows such contracts if no actual adhesion is shown.  Q becomes whether or not these contracts are in ADM or not. Davis held that such K's are maritime. 
2. See also Exxon v. Gulf Services, which is before the Sup Ct. Will decide whether to overturn Minturn, whether to make GA contracts in ADM.

VI. EXCLUSIVE ADMIRALTY JURISDICTION: 

A. WHICH CASES STAY IN ADM COURT?


1.. IN REM ACTIONS: EARLY CASES HELD THAT COMMON LAW CTS NEVER HELD IN REM PROCEEDINGS, SO THIS IS NOT CONSIDERED A COMMON LAW REMEDY. 


2. WHERE CONGRESS SAYS THAT ADM J IS EXCLUSIVE IE. SUITS AGAINST THE GOVT AS MARITIME TORTFEASOR, SUITS IN ADMIRALTY ACT.


3. WHERE  SHIPOWNER PETITIONS TO LIMIT LIABILITY.

B. POLICY BEHIND IN REM PROCEDURE:


1. NOTICE REQUIREMENT: CAN SEIZE THE SHIP, ADM CT WILL TRY TO GET NOTICE OUT, THEN SELL IT.


2. KEEPING SHIPS, HENCE COMMERCE, MOVING.


3. WANT TO ENCOURAGE SHORE-SIDE CREDIT. IN REM GIVES LENDERS SECURITY.


4. WANT TO MAINTAIN EFFICACY OF MARITIME LIEN ENFORCEMENT. 


5. IMPORTANT: LOSING YOUR IN REM LIEN ON VESSEL DOESN`T MEAN YOU LOSE YOUR IN PERSONAM CLAIM.

C. Madruga: 


1. Sup Ct said that a state court could hear a ship partition case because it was not essentially admiral in nature.  The quarrel was not with the ship, but with one of the ship's co-owners who did not want to sell. Therefore,  this is an in personam action, not one in rem, as the court was acting only on the interest of the parties, not on the interest of the ship.  State ct said 1948 AM to "saving clause" allow any other remedy under the common law.  Also, sales of ships aren't maritime. Besides, this looks like a state law partnership dispute. 


2. Nor did the state have to apply maritime law to the case because there wasn't one, nor did they need one.  There are very few maritime partition cases, because state courts are the ones that most often partition partnership interests.  There is no real advantage to adopting a national partition rule in terms of uniformity, speed, aid to commerce, etc.... Here, we have the introduction of the "maritime but local" exception to in rem exclusivity with respect to the substantive law applied.

3. Frankfurter said the case was about the ship, not the parties, but is wrong. There are only certain circumstances under which a party can sue in rem, this is not one of them. Subject to a 12(b)(6) motion. 

D. Rounds v. Cloverport Foundry: dispute was whether the suit was brought against the owner of the Golden Girl or against the Golden Girl herself.  Whether the attachment was of the ship itself, or as a consequence of a judgment against the owner.  Court held that the proceeding was in personam against the owner allowed under the "saving clause"  and that the state court has a right to issue an auxillary attachment out of that proceeding. 
E. Hendry: California officials seized and sold a purse net. Q was whether state court was precluded by federal law and the Constitution from entertaining the suit. Ct may have carved a "maritime but local" exception to in rem`s otherwise exclusive jurisdiction; however, G&B say that it's not really an exception, since it was based on states historically enforcing their game laws in this manner as a matter of common law. 

F. <<<<EVERYTHING ELSE COULD FALL UNDER THE "SAVING CLAUSE.">>>> OPTIONS FOR NON-EXCLUSIVE ADM CLAIMS: 


1. P CAN GO TO STATE COURT, CAN GO TO LAW SIDE OF FED CT IF HAS A FED Q TICKET, OR STAY IN ADM.


2. IF P GOES TO LAW SIDE OF FED CT ON DIV/FED Q GROUNDS, CAN'T STOP HIM; BUT IF P GOES TO STATE COURT, D CAN REMOVE TO FED CT ON FED Q/DIV GROUNDS BUT CAN'T DEFEAT CHOICE OF BENCH/JURY TRIAL. 

VI. JONES ACT: 

A. THE JONES ACT: Congress passed this act to negate the harsh effects of the Osceala, which held that seamen were entitled to M&C, but no negligence remedy.  

B. CONSTITUTIONALITY: Panama R.R. Co: P brought a Jones Act claim.  D argued that the Jones Act was UNCON because it allowed a maritime right of action to be taken out of admiralty and be brought under the federal jurisdiction. 


1. Sup Ct found a way to make the Act Const.  Problematic language was: "seaman may maintain an action . . . and in such action all statutes of the US regualting the right of action for death in the case of railroad employees shall be applicable."   


2. On its face, the statute make a Jones Act claim a federal question.   Ct said that "in such action" merely referred to the ADM suit brought by a seaman.  The Ct, in saying this, made the new substantive rights under the Jones Act part of ADM--these are just new rules for ADM borrowed from another system (common law).  


3. The result is that seaman have the election of pursuing their JA claims at common law or in admiralty. P can also bring a JA claim in state court through the saving clause, as it does not fall under the exclusive jurisdiction of admiralty. 

VII. SEAMAN STATUS UNDER THE JONES ACT  

A. POLICY BEHIND SEAMEN STATUS AND REMEDIES:


1. THE  TEST AS STATED BY THE SUPREME COURT IS UNDERINCLUSIVE.  PEOPLE WHO CONFRONT THE DANGERS OF THE SEA SHOULD BE PROTECTED AS "SEAMEN."  SEE JONES ACT.


2. CONGRESS GAVE "SEAMEN" MORE TORT REMEDIES THAN LHWCA WORKERS BECAUSE:



a. SEAMEN WORK OUT OF SIGHT OF LAND, FAR FROM SHORE.



b. THEY ARE OUT THERE WITHOUT THEIR FAMILIAR COMFORTS AND SURROUNDINGS.



c. SEAMEN ARE IN MOTION, SO THEIR WORK IS DANGEROUS, 



d. SEAMEN ARE ALSO EXPOSED TO THE PERILS OF THE SEA EVEN WHEN NOT IN MOTION.

B. Robison/Barrett TEST:


1. Must be: 



a. permanently assigned to or does substantial work [Barrett--did subst work, but only started a few weeks before; whole year before was shorebound for same E'or.]  


  
b. aboard a vessel [Robison: floating platform = vessel; Rodrigue, Herb's: non-floating, but still moveable platforms do not.]



c. (or fleet of vessels under common control) [Bertrand--worked for a fleet under common control, even though it wasn't his specific employer's; Bach no fleet bec. no common control. ]


2. AND Must aid in the vessel's mission, but need not aid in navigation.  [Wilander (US 1991) adopted Robison over Johnson.]


3. Wallace/Robertson "perils of the sea" test rejected in Bach.


4. Pizzitolo: specific mention of "ship repairmen" in LHWCA means the comp is exclusive remedy for ship repairmen.  Is wrong because presumes that no "ship repairmen" are ever seamen.  Also, statute's construction leaves it ambiuous whether maritime employment and/or longshormen include "ship repairmen" or not.


5. Schwalb undercuts Pizzitolo in that it uses a test that analyzes what workers do before deciding to put them into a category and, hence, under a particular act's coverage. Pizzitolo only looks at a worker's title; if that title is specifically named under the LHWCA, then that worker falls under its coverage. 


6. Legros overruled analysis of Pizzitolo, but not the holding.

C. Robison:  was injured on offshore jack-up rig.  Sued under Jones Act and under general maritime law for M&C and USW.  Q was whether he was a seaman or a LHWCA worker.  Robison wanted to be a seaman because those remedies are better than LHWCA remedies. 


1. 5th Circuit relied on test for "seaman" status gleaned from Sup Ct cases:


a.  Worker must be permanently assigned to or do substantial work aboard a vessel and


b. duties must contribute d to the vessel's navigation.  (Very broad). 


2. Wisdom, for the majority, noted that Sup Ct cases state one test but actually use another.  Ct changed the test so that the worker must be  "aid the vessel's mission", not contribute to the vessel's navigation.


3. Ct decided that new test would be:



a. permanently assigned to or do substantial work aboard a vessel and



b. duties must aid the vessel's mission.

4. Ct also held that a floatable drilling rig was a "vessel" for Jones Act purposes.  

D. Branniff: 5th Circuit expanded  "substantial work aboard a vessel" to "substantial work aboard a vessel or fleet of vessels." 

E. Bertrand: Permanent assignment to vessel or fleet of vessels case.  Bertrand was a problem P because he was the standby guy who rode in the van that picked up the crew when all of them were killed and injured. Q: what can you do with a standby guy in a van to get him into the category of a member of a fleet?  Moreover, here the employer actively avoided getting a fleet together to avoid "member of a fleet" status.  Yet, in this case the workers did seaman's work; and although they only had a temporary connection with each boat, but each connection was coterminus with each vessel's entire voyage!


1. Ct decided to make a tightly drawn exception to the Robison fleet rule instead of overturning the Robison doctrine, or upholding the doctrine, or relegating "member of vessel or fleet of vessels" to a factor that the court may consider. 


2. This case be view as a piercing the veil case, but it more likely lays down the rule that the fleet on which the seaman works does not necessarily have to belong to his employer. 

C. Wallace: "Not a member of the crew, but maybe the vessel itself or, alternatively 'exposed to dangers of the sea'" case.  Court held that a commercial diver was a seaman even though he was not a member of a crew or vessel of that fleet of vessels.  He was essentially on loan to this vessel while working for another fleet.  The court held that his work aided the mission of the ship.  The court distinguished Guidry and Jones because those people's duties were not principally maritime-related.  Those workers worked on a platform.  The court finally concluded that Wallace was a seaman because most of his time was spent on the vessel and because he was exposed to the perils of the sea, unlike the aformentioned people. 

D. Barrett: "Assigned permanently or performed a substantial portion of his work on the vessel case".  Repair/welding crew worked 70-80% of time on a barge repairing a caisson in the Gulf.  Barret was hurt while being lifted by a crane on the barge from a crew boat. However, Barret had only worked there 14 days, ahd spend 80% of the rest of the past year working on platforms. The court adopted an "entire scope of employment test". Wrong because penalizes people just beginning seaman's work. Will also need extensive fact findings to characterize "entire scope" of seaman's work. Last, duties and status at the time of injury are relevant, not the entire work history.  Should consider "substantiality" of seaman's work with respect to his particular hitch on a vessel, not his total employment. (Dissent). 

E. Pizzitolo:  P was a vessel repairman who worked 75% working on shore-based machinery, 25% on vessels repairing machinery.  


1. Ct could have argued that P was not a "seaman" because he did not perform a substantial portion of his work on a vessel.  This was weak though because 25% might be substantial. See Legros. 


2. Ct instead said that P was not a seaman because he was specifically covered under the LHWCA 33 USC 903(a), which specifically names ship repairmen.   Bad argument though, since LHWCA does not provide that it, and not the Jones Act, must cover all ship repairmen, only that LHWCA coverage could include ship repairmen. 902(3)  LHWCA only excludes land-based people and "seamen". 902(3)(A-H). Fallacy is that Ct assumed that "no ship repairmen could ever be seamen. 

F. Legros: Limits Pizzitolo to its result.  P was a construction worker, who was assigned to work on barges doing odd jobs that included repairs. He spent over 90% of his time working on water and slept some nights on the vessel.  Reiterates that the Robison test has to be applied, not whether the LHWCA mentions the occupation.  Upholds D.Ct on grounds that it was not clearly erroneous in holding that Legros was a seaman. 

G. Bach: a compulsory river pilot performed a seaman's duties, but was not a seaman because was not permanently assigned to a vessel or fleet of vessels.   Shows how Robison/Barret test is underinclusive at times.

H. Wilander: Wilander worked as a foreman on the ship Gates Tide.  He did not aid in the navigation of the vessel.  5th Cir asked Sup Ct to say whether the 7th's Johnson test of "aid in navigation" test or 5th's "contribution to mission" test is correct.  The Supreme Court accepted the Robison test "contributes to the mission"  test for seaman status, got rid of the "aid in navigation" requirement. Did not accept 'perils of the sea' test, thought they did mention it.   Called seaman status a mixed question of law and fact. But said once facts are clear, then it is only a question of law.  

I. ROBERTSON: CLEAR THAT SEAMAN STATUS DOCTRINE NEEDS FIXING.


1. COULD EITHER BACK UP, PUT THE "MEMBER OF FLEET" CONCEPT BACK IN TO DRAW AN ARBITRARY BUT ADMINISTRABLE LINE.


2. COULD GO TO AN " EXPOSURE TO THE PERILS OF THE SEA" TEST.  See dicta in Wallace. Legros(unless he is on a vessel offshore!) and Pizzitolo would not qualify, but Wilander, Bach, Robison, Wallace(hopping from one vessel to another and a diver) and Barrett would. Herb's/Rodrigue may. 

VIII. J0NES ACT NEGLIGENCE
A. DUTY, BREACH OF DUTY, NEGLIGENCE: E'or has high duty to provide safe work place for sailors (higher than that of a shoreside employer) Allen.  E'or breaches that duty and seaman gets hurt on board through E'or's or E'or's agents' negligence; and that the std for showing negligence may be less than a shoreside employer. G&B. 376 citing Cardozo in Cortes 287 US 364.  Kernan says employer must only be "slightly negligent."  G&b say that JA claim is collapsing into usw.  G&B at 378. 

ASK ROBERTSON
B. CAUSE-IN-FACT: Need some action "but for the action" of the employer or his agents the seaman would not have been injured. Traumpman v, American Dredging (2d Cir 1972).  However,  burden is very low: cts have invoked res ipsa loquitur doctrine to impose liability for fellow e'ee and e'or actions where the facts of the case warrant such an inference.  Johnson v. US, 333 US 46 (reaff'd in Schulz v. The Pennsylavania), where block dropped on seaman, e'e did not know why, e'or didn't know, nor culd P show there was any neg.  G&B say all seaman has to do to make a prima facie case is show that he is hurt and that the injury could have been caused by defective equipment or a fellow employee.

C. COMPARATIVE NEGLIGENCE IS THE STANDARD IN JONES ACT CASES; THERE IS NO ASSUMPTION OF RISK DOCTRINE.

D. PROXIMATE CAUSE: No real requirement. Kernan: lamp actually started the fire, but it was not foreseeable that it would start the water on fire.  E'ee was neg because had lamp at 3 ft, not 8 ft, as CG reg required. Violation of the reg had nothing to do with preventing fires.  No Gorris v. Scott rule requiring nexus between purpose of rule and nature of injury as a result of violation. Violation of a statutory or common law duty is enough. 


1. Kernan:  Absence of Legal or Proximate Cause in Jones Act cases. If have violation of common law or statutory duty and harm, then meet burden under the JA.  P's husband died when lamp lit flammable vapors over the water.  Only brought a JA WD claim.  However, the tort that brought about the wrongful death occurred on navigable waters, so is ADM.  



a. P's theory: poor seamanship to run a scow w/ open light too close to the water.  But TC said fire was not foreseeable.  



b. scow's technicals CG violation: lamp was 3 ft or lower; should have been at eight feet. TC said no help.  Purpose of reg was for the boat to be seen, not to prevent fire. Gorriss v. Scott.

 

c. Brennan says Gorris DNA, cites cases under the Safety  Appliance and Boiler Act .  Says these case should be extended so  that a mere violation of a statute would allow a Jones Act claimant to recover. Brennan added that it does not matter whether  you violate a statute or a common law duty. 



d. POLICY: Gorris came from an era when industry needed protection.  Also, fine distinctions are OK when the parties are equal, but not in the present day industrial worker situation. 



e. Seaman has a "feather weight" evidentiary burden of proof.  He only has to show employer was "slightly negligent."

E. COURTS STILL TRY TO INJECT PROXIMATE CAUSE INTO CAUSE-IN-FACT ISSUES TO GET THE RESULTS THEY WANT:

1. Sabine Towing: D left scrap metal in engine room after leaving port; seaman volunteered to help throw it overboard, hurt himself doing so.  Hunter: owner's action in having ship leave port w/unsecured scrap was neg action; but unsecured scrap was not CIF or PC!  No recovery.  Wrong: but for the scrap on the ship, the seaman would not have hurt himself throwing it over.  Was merely not PC of his back injury.  Revely: having ship on board unsecured was negligent; here same CIF prsent, but no PC. Would have allowed recovery, but theory was wrong. Both judges injected PC into CIF.


2. Heath: P tripped over a fire hose that had been left out after it had been used to discharge some molasses overboard.  P charged that pumping molasses overboard violated a CG regulation.  However, TC said that pumping the molasses in violation of the reg did not cause the injury; leaving the hose out on the deck did.   D did not deny liability, but said that there was comparative negligence on P's part. 



a. TC noted that the hose on deck was the CIF (but for hose on deck, no trip) and PC (hose on deck forseeable cause of injury) of the injury.  But violation of statute was not CIF of injury although pumping molasses thru the hose is dangerous to employees, so could be a FC of the injury.   



b. A defendant may raise the defense of comparative negligence in all FELA situations, except when the carrier violates a safety statute enacted for the safety of employees. 

F. DIRECTED VERDICTS:


1. Allen: DV Std for Jones Act claim is lighter than Boeing "reasonable men could not differ" in normal cases. P only has to show "slight negligence" , which is FELA std.  P lost his right eye.  Sued his e'er under JA for neg and usw. 



a. For most cases, the Boeing "reasonable men could not differ on the evidence" is the std for directed verdicts.  However, in JA cases, DV's are disfavored.  JA should be interpreted liberally in seaman's favor. Seaman only has to proved "slight negligence, which can be accomplished by very little evidence."  Last, adjudication is by a seaman-sympathetic jury.  Therefore, FELA std is better for JA cases. 



b. USW exists when a non-defective rope is used for a purpose other than that for which it was designed.  



c. E'or was neg because the Capt knew that the lines weren't strong enough, the rope caused the injury, and it was foreseeable that the rope used in that manner could cause the injury sustained. 




d. E'or has high duty to protect crew from danger.  Here, captain knew of danger, seaman did not.  Captain should have warned seaman.  



e. Seamen have only a light duty to protect themselves, since real burden is on the E'or.

G. SCOPE OF EMPLOYMENT

1. Braen (US 1959): Mate on a barge went to lay some decking on an adjoining raft.  While working as a carpenter, a catwalk collapsed and he was injured.  Issue: was the seaman injured in the course of his employment?  



a. That S was hurt while not on a vessel is not controlling.  S`s often go off the ship to perform duties of his employment. (See M&C cases.)  



b. Fact that S was doing carpentry work is immaterial.  He was in the scope of his employment.  


2. Daughdrill (5 Circuit 1971): S working on a submersible drilling rig was killed in an accident while returning to work after a five-day break.  Another E'ee of the company was driving in his own car.  Issue is whether the S died in scope of employment.



a. Ct said that "scope of employment" per Braen is the same as M&C cases.  Commuting was not part of the job in this case, so agent of E'or was not CIF or PC of the injury, since driver was not acting in scope of employment either.  Vincent and Magnolia Towing were cases where commuting was part of the job.  



b. Note that even if the victim of the crash met the JA scope of employment test, the driver may not have been in the scope of his employment for vicarious liability.  There are two different tests!  



c. Contrast this with the Hopson example: E'or liable for negligence of a taxi driver, as agent of E'or, whom the E'or had commissioned to transport sick seamen to the consul's office in a foreign port. 

IX. UNSEAWORTHINESS: std is strict liability, no notice to shipowner required.  Std for transitory usw is the same.  Mitchell.

A. Act vs. Condition: Mitchell: slime on the rail = condition; Usner: E'ee of stevedore lowered load too quickly = neg action. Puddu: glass in window that may break, not usw condition.  S injures self when negligently breaks glass, not usw, nor are injuries.  Glass left on deck after breaking = usw condition. 

B. Who has remedy: seaman has to be member of the crew on the ship on which he is injured. Smith v. Harbor Towing. (Note: this may be wrong, as there is no Congressional intent to exclude non-member seamen from usw remedy. Seaman could have also argued he was a member of the fleet or flotilla.)

C. Who is the real owner of the ship: 


1. When working for overseas company and get injured, and there are a series of corporations, with the parent in the US, can try to get ct to allow the suit in the US by reforming the K, by getting the ct to call the parent the nominal contractor, or by having the ct estopp the parent from saying it's not the real owner.  Raymond Int'l.


2. Note: time charters and demise charters present problems of who is liable for usw.  Usually, when there is a bareboat charter, the SO is only liable for defects that arose befoe the charter.  On other charters, control is the test for whether SO or charterer is liable. 

D. Mitchell (US 1960): P slipped on a slippery rail while getting off the ship on which he worked after the ship had returned to port, had been unloaded, and the seaman while in the process of disembarking.  Ct said that std is strict liability for usw, no notice to ship owner required.  Also noted that std for transitory usw is the same.  But Ct said that test for usw is whether the ship/appurtenances are reasonably fit for their intended purose. Ct remanded to see whether the rail or ship were reasonably fit for their intended purpose.  Result on remand is that jury will rubber stamp that they weren't.  Result of this is that usw cases have to go to jury.  Should make usw either strict liability w/o reasonably fit test or should make it negligence w/ constructive notice and notice tests.  Bad policy to send all cases to the jury.

E. Usner (US 1971): LWCA wkers employed by independent stevedoring co. injured while unloading cargo aboard a ship. He brought usw claim against the owner of and charterer of the ship.   E'ee was hurt when  his E'or's crane operator lowered a load too quickly and dropped it on P. (This was an act, not a condition.)  The fact that the crane operator was on the ship is immaterial.  The ship unloading was under control of the stevedore's, not the owner or the charterer; SO could not have forseen stevedore's negligence. Distinguished from Mitchell, where SO was in control of ship, injury caused by actions of SO on the ship and SO could have forseen the accident.

F. Puddu: distinguishes between an act and a condition.   Ship not usw because there is glass in a window that might be broken.  S`s injuries as a result of negligently breaking glass are not result of usw, nor are S's injuries who is cut by falling glass.  But injuries resulting from stepping on the broken glass is usw. 

G. Smith v. Harbor Towing (5th Cir. 1990, Thornberry): P was S who was hurt while working on a vessel upon which he was not a member of the crew.  


1. Ct said that P had remedies in JA and M&C from his E'or, usw against his E'or for injury on the ship upon which he was employed, and a gen maritime claim against the barge company for negligence. 


2. Ct said that it would not be put S's into the "Sieracki Seaman" category for usw conditions on boats where they were not members of the crew.  Ct wrongly pulls seamen into same category with "Sieracki Seamen."


3. Ct rationale: Seamen get plenty, don't need any more remedies.


4. Ct is wrong: there is no Congressional intent to exclude seamen from usw remedy if not members of the crew of the ship.  LHWCA says you have to be a member of the crew of the ship to be excluded from LHWCA.  Moreover, LHWCA workers do not have an usw remedy now after the 1972 AM's to the LHWCA. 


5. P lawyer could have said: I'm a true seaman--the LHWCA DNA to me. Or I' m a member of a crew of a tug/barge flotilla.


6. IMPORTANT: THERE IS NO RES IPSA LOQUITOR DOCTRINE IN GENERAL MARITIME TORT

H. Baker v. Raymond International: P injured on barge in Saudi, sued RI(La), as real E'or.  RI(LA)---->owned 100% RI(DEL)---->owned 50% of RI(SAUDI).  R(SAUDI) had K with ARAMCO to build a pier.  P sued RIL(LA) because coiuldn't get personal J  over RI(SAUDI) and looked like RI(LA) was the real E'or.


1. 3 ways to convince Ct that RI(LA) was the Real E'or.  RI(LA) was the nominal Contractor/E'or.  Ct should reform the K so that RI(LA) is the real E'or.  Have Ct estopp RI(LA) from saying it was not the real E'or. 


2. Theory that Baker was "borrowed" does not work.  Need to be an E'or fro JA and M&C claims, but ct affirms usw claim on a different theory.   In an usw action, D needs to be the owner/operator of the vessel.

3. RI(LA) "bareboated" the boat to RI(SAUDI).  Traditionally, the owner is not responsible for usw after the charter. 


4. But Rubin points out that you can't legally bareboat a ship to a foreign corporation.  Also, he notes that bareboating creates a procedural trap for unwary lawyers.  So Rubin changes the law so that a ship owner is liable for the bareboat charterer's usw. 


5. Lessons of this case:  Busy P lawyers are shaky on their theories of recovery.  Ct judges try to push the wrong theoretical approaches upon you.  Multi-national's will fight you on technical points. 


6. REMEMBER: YOU CAN SUE IN REM OR IN PERSONAM ON USW.  JONES ACT: ONLY IN PERSONAM.  

X. MAINTENANCE AND CURE:  maintenance: daily subsistence during time laid up on land ie. cost of boarding room in port city; cure: medical care costs; wages: to the end of the voyage on which injured.

A. Jurisdiction: Seaman can bring M&C claim against his employer in personam or against the ship in rem.  Under Fitzgerald can pend in personam claim to Jones Act claim, if has one.  If no Jones Act claim, must bring in admiralty because there is no other basis for jurisidiction. 

B. TEST:


1. STATUS/OCCURRENCE:


a. Has to meet seaman status test first. 



b. If does, then employer owes M&C for disease/injury occurring/manifesting itself, without regard to cause, while the seaman is in the service of the ship. Vella.  


2. SEAMAN CONDUCT: Seaman gets no M&C recovery if injury:



a. occurred as a consequence of P`s wilfull misconduct.



b. is not incurred in the service of the ship. [shore leave is within scope of service of the ship. Warren.] 



c. P conceals it before voyage begins. Warren
C. DEFINITION: WILFUL MISCONDUCT:  reckless or actual intent.  Gross neg or neg is not enough. Warren.

D. MAXIMUM POSSIBLE CURE: when it is determined that seaman isn't going to get any better. Vaughan  Only possible exceptions: when hurt defending the ship--may get lifetime cure.  But this is an outdated doctrine--may only apply if actually hurt while fighting off pilots.


1. Vaughan seaman also wanted wages longer than the voyage.  Tried for the coastal seaman exception, which gives wages to the end of the employment agreement.  Ct said no.

E. WHEN IS MAXIMUM POSSIBLE CURE FOR M&C PAYMENT OBLIGATION PURPOSES:
If seaman is diagnosed with incurable disease or injury, could be either: when doctor notes it in chart on day he examined the seaman, or on the day that doctor testifies that he wrote the entry on the day day of the exam.  Conclusion drawn from Vella holding. 

E. WHEN IS EMPLOYER LIABLE FOR PUNITIVE DAMAGES/ATTORNEY'S FEES: 


1. Whe E'or is callous, incalcitrant, wilful and persistent in withholding M&C.  Vaughan.


2. Wilful= reckless or actual intent. Robertson.


3. Wilful conduct when employer:



a. doesn't investigate claims



b. withholds even thoug investigation shows money is due.



c. rejects documented claims bec. seaman didn't consult with E'or before getting treatment.



d. withholds payment on a pretext.



e. withholds payment because seaman refused a settlement offer.  Morales.

F. Warren: sailor hurt himself when a railing gave way while he was ashore in a dance hall at a party.  Although sailor was drinking, injury did not arise from his own negligence.  


1. Douglas only discusses maintenance because up to the Reagan admin seamen could go to public hospitals with a ticket from his employer and be treated for free. Now employers have to pay for "cure."


2. P won in TC but lost on appeal. Rationale: injury not incurred in service of the ship; injury might have been wilfully caused by P's own misconduct. 


3. In front of the Supremes, P argues that the Ship Owner's Liability Convention says ship owners are responsible for M&C regardless of wilful misconduct.  However, the national law & regs can limit this.  Fed law has nothing to say about this, however.


4. Douglas says caselaw can be the "national law."  So treaty is merely a restatement of US M&C law.  Douglas says: no M&C recovery if injury:  *occurred as a consequence of P's wilful 
misconduct, *is incurred other than in the service of the  ship, or is concealed.

5. P loses argument that shipowners are liable without any limits.  Wilful conduct definition is a problem.  Can be intentional, reckless, grossly negligent, or merely negligent.  

The Supreme Court says the test is recklessness or more.  Frankfurter (dissent) and the court of appeals hold that some behavior that is stupid enough ie. between gross neg and neg, should relief ship owner of liability.   


6. What constitutes an "injury in service of the ship."  Majority: "shore leave" is part of the job.  Relied on Aguilar (a seaman doesn't choose to be in that particular port on leave, so is actually still in the service of the ship.) This is the more desirable doctrine. Relied on Jones Act scope of injury doctrine, wanted M&C doctrine to match.   Dissent wanted coverage only while seaman was on the ship, or on his way on or off the ship. 


7. ROBERTSON NOTE: CTS ARE VERY CHARITABLE ABOUT DRINKING: ARE LOATHE TO PUT IT IN THE RECKLESSNESS CATEGORY. 

G. Farrell: P got injured and wanted M&C for life.  TC cut him off in 1944, when the hospital released him at max possible cure. P argued for lifetime cure based on the idea that he was defending the ship (it was during WWII) and the ancient rules of Oleron and Hanse dictate that seamen injured in the course of defending the ship.  Sup Ct said that he wasn't defending ship; he was just late returning to the ship and tripped over a chain. 


1. TC: Used the Maximum Possible Cure Rule: when is it determined that he isn't going to get any better.  Douglas (dissent) wants test for different situations ie. under Calmar : At least where the injury is not work related, you cut off the seaman at Max Possible Cure. But Ct doesn't want different tests for different fact situations. 


2. P tried to get wages longer than his "voyage."  P tried to invoke the "coastal seaman" exception, which allows  the seaman to get wages to the end of the calendar period of the employment agreement.  However, P did not fit this exception. 

H. Vella: P hit his head, causing an inner ear disorder on 4/4/68; left the ship's employment on 6/29/68.  On 4/27/72 a doctor testifies that P's injury was permanent on 4/4/68, that no one could ever have improved P's cure.  Max Possible Cure was the date of the injury.  Issue: when the date of injury is also the date of Max Possible Cure, was there ever an obligation for M&C?

1. TC: cut-off date was 6/70, the date that the suit was filed.  P's attny forgot to ask for M&C, so P was was cut off at this point.


2. Ct Appeals: MPC date and date of injury were simultaneous, so no M&C. 


3. The Question is still open: Does M&C run until there is a judicial determination of MPC, or when doctor examines patient and determines MPC.

I. ROBERTSON HYPO: WHEN DOES THE VELLA CASE HOLD THAT THE CURE OBLIGATION TERMINATES:

A. PLAINTIFF RECEIVES UNTREATABLE INJURY.

B. PHYSICIAN EXAMINES P AND NOTES IN MEDICAL RECORDS "PATIENT RECEIVED UNTREATABLE INJURY ON DATE A."

C. PHYSICIAN GIVES TESTIMONY TO EFFECT THAT HE MADE DETERMINATION ON DATE B.

D. PHYSICIAN GIVES TRIAL TESTIMONY ABOUT DATE B.

ROBERTSON THINKS THE DATE COULD BE EITHER B OR D, ACCORDING TO VELLA.
J. Vaughan:  P has TB, couldn't have got it on the ship, so must have contracted it pre-voyage.  However, the TB didn't manifest itself until the voyage. P went to the public hospital(no cure obligation except this), wasn't discharged for two years. The employer investigated, didn't think seamen was ill from the voyage, so wouldn't pay maintenance. P brought a claims for M, and for attny's fess (50% of the recovery).


1. TC: gave P his M, but nothing else  P got M from 3/7/57 to 3/18/57, from 6/6/57 to 8/25/59.  P did not get any M from 3/8/57 to 6/6/57 because he was in the hospital.  


2. TC: also took out money earned as a taxi driver.   TC & Dissent's rationale.  P wasn't so sick that he couldn't drive a cab, so he could do some work; is a good idea that P mitigates, even though he can't do seaman's work.  Dissent noted that:



a. M is a barebones subsistence



b. M is not a big deal anymore, have neg + usw actions.



c. You don't get M if you are living at home, so 

should not get it if you support yourself.


3. Majority: reduction of P's voluntary earnings would be a dreadful weapon. E'ors could duck their M obligation, which would force Seamen to go to work, and then the E'ors would later get a reduction in their obligation as a consequence of forcing the Seaman to go to work.  Also, this is a slippery slope.  If reduce actual earnings, E'ors will be back soon asking for reduction of "potential" earnings.  Douglas like the "keep it simple" rule.


4. The Big Point of the Case: What does it take to get Attorney's Fees?   The Test: The E'or must have been callous, incalcitrant, wilful and persistent in withholding M.  In this case, the E'or did not do a full investigation.  Just asked around and summarily rejected P's M. 

K. JOHNSON, WHERE SUPREMES SAID THAT SEAMAN LIVING ON PARENTS' FARM WITHOUT COST TO HIMSELF WAS NOT ENTITLED TO M&C.  ROBERTSON NOTES THAT HE DOESN'T KNOW HOW E'ORS CAN DENY M&C IN THIS SITUATION WITHOUT PROBLEMS. NORMALLY, PARENTS ARE HARD PUT TO TAKE CARE OF SAILOR.  USUALLY SAILORS DEVISE WAYS OF "PAYING" FOR THEIR STAY AT THEIR PARENTS SO THEY CAN GET M&C.  FURTHER, CTS ARE NOT SYMPATHETIC TO E'ORS WHO TRY TO SHIFT THEIR OBLIGATIONS FOR M&C TO THE PARENTS.  

L. Morales: P was hurt working on the Garijak.  He told his captain and other members of the crew, though the e'or later testified that they said that P wasn't injured.  E'or withheld M&C on ground that injury did not occur during voyage.


1. TC: Jury decided that E'or had been unreasonable and arbitrary in refusing M&C. 


2. 5th Circuit: said that evidence satisfied compensatory damages arising as a result of the unreasonable refusal to pay M&C, but that evidence did not show that that ship owners was callous, incalcitrant, etc... To show this Test is whether: 



a. SO failed to conduct any investigation of claims   OR



b. SO withheld payments even though investigation showed 

they were due OR



c. SO rejected a documented claims because seaman did not 

consult with SO before seeking treatment OR



d. SO withheld payment because seaman had filed suit OR



e. SO withheld payment on a pretextual basis OR



f. SO withheld payment because seaman refused a 

settlement offer.

3. Because jury award did not specify which D's are compensatory and which are attnorney's fees (punitive), ct remanded to find this out.

XI. Foreign Seamen and the Choice of Law Test:

A. HYPO:   a Peruvian ship with a Peruvian crew are in NO.  Seaman sent ashore for olive oil.  He slips on ice, has to go to the hospital in NO.  S does not get a lawyer until ship sails.  Attny knows that next stop is SanFran.  Attny filws suit in S.F. for JA neg and M&C under sec. 1333.  No usw. Asserts pers. jurisdiction via Supp. Rule FRCP B-thru attachment of the vessel. 

B. JURISDICTIONAL MOVES OF DEFENSE'S LAWYER.

1. NO ADM J.   JA and M&C depend on ADM J. No ADM J because injury occurred on shore. No L/AEA + SRTMA, though SRTMA is present. O'Donnell , Braen.  BUT S was hurt in service of the ship, ADM J follows S's right in JA and M&C. See Executive Jet.


2. NO SUBJECT MATTER J Under FRCP 12(b)(1),  No M&C suit on law side unless there is DIV/FED Q J for pendency, as Romero allows pendency.  But note that this is an in rem claim. If make a Rule 9(h) designation and perfect in rem, may be forced to bring everything in rem, so may not get to pend general maritime claim to Jones Act claim.  See Fernandes, Truehart, Romero v. Bethlehem Steel; cf. Zrncevich; Harbor Towing.  This is a very controversial point. 


3. NO SUBJECT MATTER J. The JA doesn't cover action by a foreign seaman against his foreign E'or. But Romero says: this is not a 12(b)(1) argument, but a 12(b)(6) argument--failure to state a claim on which  relief can be granted.  


4. NO PERSONAL JURISDICTION 12(b)(2).  None because J is asserted through Rule B. Rule B is reserved for ADM side. 


5. CONSTITUTIONAL ARGUMENT (5TH AMENDMENT, as no state action, so 14th AM not available).  Shaefer v. Heitner says that you can't constitutionally acquire personal jurisdiction over a Defendant when the only presence is his property.   Note that this argument has to be made under the 5th AM.  There is a line of cases dealing with the analogous problem of in rem jurisdiction. Can argue that changes in rules after 14th AM afford DP under 5th AM, that cases under 14th AM are different, that the commercial and sophisticated parties in ADM are different than those in consumer cases.


6. NO VENUE:  



a. Second sentence of the Jones Act-Jurisdiction. "Jurisdiction of such action shall be in district court where the E'or presides or has his principal office or residence.  Notice that the state of incorp is also considered the "principal office." Suarez.  A line of cases suggest that you do have to comply with jurisdiction in JA claims brought on the law side. May have to bring JA in admiralty. 



b. First JA Ambiguity: without "or" in "under any other maritime law of the US for M&C [or] for damages for the injury or death of a person" it is ambiguous whether the statute covers gen maritime or usw actions.  



c. Second JA Ambiguity: between 688 b(2)(A) and (B) the word "or" allows the foreign oil and gas worker 688(b)(1) to evade the strictures of the act by showing his home country provided no remedy, even if the country of injury did, and vice versa! 



d. Third JA Ambiguity: is 688(b) that says foreign oil and gas seamen cannot bring a JA claim unless they are US citizens or permanent residents a COL or FNC provision.  If FNC, then if may be binding ond state courts in saving clause cases as "substantive law", regardless of the debate over whether FNC is substantive or procedural. Note this restriction only applies to foreign oil and gas seamen!


7. WRONG VENUE:  Motion to transfer to New Orleans under 28 U.S.C. 1404(a) in the interest of convenience and justice.  Will probably be transferred to NO.  Injury occurred there, witnesses are there, etc...


8. ANOTHER 12(b)(6) MOVE-- CHOICE OF LAW. American law does not cover this case because it is not American enough. ????   Answer: this may work.


a. Romero, Lauritzen and Rhoditis made up the "blue water" COL analysis in ADM.  Factors (in order of importance):

1. flag of the ship/registry

2. D's domicile/allegiance

3. D's base of operations (Rhoditis)

4. P's domicile or allegiance

5. The place of injury

6. Place where employment K made and its provisions

7. Inaccessibility of foreign forum (P can almost always go 
somewhere else)

8. Law of the forum (always US law in US cts)

(CTS always insist that this is not an exhaustive list.)   


b. The "brown water" test in Chiazor is basically the Lauritzen test upside down.  Factors are: 

1. Place of injury

2. P domicile

3. Place/provisions of the K

4. D's base of operations

5. D's allegiance

6. Flag

American seaman used to be assured of getting into US courts.  But now "brown water" US seaman have a tough time.  See Fogelman v. ARAMCO; Schexnider v. McDermott; Bilyk. 


c. Note the 1982 Amendment to the Jones Act, which says that no foreign seamen can bring a JA or M&C claims if they are not a citizen or permanent resident alien.


9. FORUM NON CONVENIENS.  This is a discretionary std.  Have to argue in this case that it would be better to try the case in Peru.  See Bombay Air Crash, where P`s sued Boeing as maker of plane, but ct FNC'd the case on the condition that the P's had a COA in India and Boeing would waive SOL and submit to that country's jurisdiction.  P's argued that there was no COA in India since that country won't let parties waive its SOL. But this wasn't clear.  Parties could ask for a declaratory action to clear it up but it would take 10 years. 


a. Chick Kam Choo (US 1988): dist ct held under ADM C/L test that Singapore law applied, that JA did not. 



i.Sup Ct said that Singapore law was only one that could be applied in Texas Cts, not TX WD Act. 



ii. Sup Ct also held that FNC from the Dist Ct did not bar action in state ct because the Singapore claim had not already been litigated, so Fed Ct could not enjoin the action to protect its judgments.  



iii. Anti-Injunction Act TEST: Sup Ct relied on Atlantic Coast, which says that Fed Cts cannot issue injunctions to stay proceedings in state cts except where expressly authorized by Congress, in aid of their jurisdiction, or to protect and effectuate their judgments. Atlantic Coast Ct said that it would interpret this section narrowly. Therefore, since the Fed Ct did not expressly bar the Singapore claim, can't bar state ct from hearing it.  



iv. Ct in dicta and White in his concurrence said that maritime FNC may bar relitigation in state cts.  White said that a strong federal interest in uniformity existed on maritime FNC.


b. Camejo :Brasilian diver was killed in Brazilian waters.  His suit brought suit in Texas state ct. 1 Defendant (Brasil) removed on FED Q grounds (FSIA) and Dist Ct FNC'd the case. Dist Ct could have remanded to state ct, but instead dismissed the case.  


c. FNC PROCEDURE: Gilbert v. Gulf Oil outlined factors and said that P's choice of forum should be given deference.  Piper later said that P's get less deference.  Now it is harder for P's, American or otherwise, to stay in fed cts.



i. Does P have an available foreign forum?  Q is usually  whether D can waive SOL or Pers. J. problems of the other J.



ii. Is the foreign forum adequate?  Would it be fair to send the P there.  Still fair if the law governing liability, etc.. are inferior from P's point of view.



iii. Do the "private factors" favor dismissal?  Gulf Oil.  These include: ease of access to sources of proof; availability of compulsory process for attendance of the unwilling; cost of obtaining attendance; possibility of view of premises; all of practical problems that make trial easy, inexpensive, expedititous.

If the ct decides that these factors favor a private forum, should dismiss at this point. 



iv. Do the "public factors" favor dismissal?  Gulf Oil. These include: relief of crowded dockets; policy of imposing jury duty on only the community interested in the litigation; the local interest in having local controversies decided at home; the difficulty in applying another jurisdiction's law. If the cts decides that these factors do favor dismissal, the ct should do so at this point.


v. FNC dismissal should be conditional.  If the P encounters an insuperable J or SOL problem, he can come back to the US Ct. 



vi. Texas state 'open ct' laws vs. federal FNC laws.  Tex Sup Ct has hinted that it may refuse to apply FNC law in maritime cases due to the open ct statute. Alfaro  However, Chick Kam Choo hinted that maritime FNC may trump state laws.  Fed Cts think that FNC is outcome determinative, therefore substantive; want uniform rule that will bring consistent results; argue that a 14th AM due process problem.  State cts think that FNC is procedural, is not outcome determinative, FNC is not decision on merits,  especially if P can go from Fed Ct to state ct; reverse-Erie dictates state procedural law. 

XI. INJURIES TO MARITIME PLAINTIFFS OTHER THAN SEAMEN.

A. Kermarec: got rid of land-based invitee/licensee distinction for standards of care in favor of a general maritime standard of reasonable care. 

B. Testbank: Q was whether P's who sustained economic loss, other than fishermen, should be able to recover from tortious acts of another.  Robins Dry Dock said NO. 


1. Robins involved a time charterer of a steamship who sued for lost profits when the Def. dry dock negligently damaged the ship's propeller, causing the charterer to lose money. 


2. P's in this case argued that questions of remoteness from the act (ie. no physical or property injury) should be left to the trier of fact.  Note: fishermen are considered to have a proprietary interest.


3. Majority: need a rule that decides these cases.  Otherwise become managers, not judges.  Also, bigger and bigger judgments don't deter torts.  Last, 1st party rather than 3d party insurance is always a better vehicle for this kind of problem.


4. Dissent: Bright line rule is not deciding, it is also managing, or refusing to. Also, agrees that bigger and bigger and bigger judgments bring diminishing returns, but doesn't know where the line is. Last, agree that 1st party insurance is better, but we have no idea who has, or could get, 1st party insurance.    


5. Real Q: Gee says the question is whether Congress or the courts should deal with these problems. Points out that Congress has failed to deal with it a lot.   Notes also that letting everyone bring a claim (floodgates) exhausts assets, spurring races to the ct house and leaving many with proprietary interests without compensation after the company goes bankrupt.  

C. Lloyd's Leasing (5th Cir. 1989): Oil spill washed up on Galveston beaches.  Hotels, etc. were damaged when tourists tracked oil onto their premises.  Muddled per curiam opinion.


1. D Ct granted SJD because this type of harm was not foreseeable.  


2. 5th Circuit affirmed on the grounds that it was only possible that the oil would have washed up in Galveston, not probable.  It held that the defendant has to have knowledge of a danger, not merely possible, but probable knowledge..


3. Higginbotham concurred: said damage was not forseeable. Said oil spill created a foreseeable risk of tainting the coastline.  However, the damage that sticky footed interlopers is too removed from the actual spill, so is not foreseeable.  Seems to recognize that P's experienced a damage to a proprietary interest, but says that it was too remote. 

D. East River (US 1986): Seatrain engaged a shipbuilder to build four supertankers.  The shipbuilder engaged Delaval to build the install turbines in the vessels. After they were finished, Seatrain chartered them to the 4 P's in this case.   The turbines broke down, and the P's sued Delaval in tort, since they had no actual contractual relationship with it.

1. Ct noted that the product only damages itself, no other proprietary interest; so said that P's had only pure economic loss and warranty action is the proper method for addressing defective products. 

2. POLICY: need a bright line rule that does not get swallowed up by exceptions.  

3. Ct in dicta said that injury to property or persons as a consequence may allow a tort action.  

XII. LONGSHOREMEN AND HARBORWORKER'S COMPENSATION ACT (LHWCA)

A. Statute: 


1. 901: Act title


2. 902(2) injury = work-related injuries and illnesses. (Have to get injured or sick and you have to show that work made you that way.)


3. 902(4) E'or to be LHWCA E'or must have E'ees engaged in maritime employment. 


4. 902(3): Status requirement: Act only covers maritime employees:  (ambiguity--have two inclusive clauses!)

-----including lonshoremen and those engaged in longshoreing operations, harbor workers, 

-----including ship breakers, ship repairmen, etc.. .  


but not including: (A-E) peripheral workers





    (G) seamen "master or member of crew"





    (H) very small boat LHWCA workers.


5. 903(a): Situs requirement: have to be hurt on or near the water.  


6. 905(a): E'or is liable for comp only , unless he has failed to insure or self-insure.


7. 933(a): But E'ee can still sue 3d party tortfeasors (non-e'or TF's).


8. 905(b):E'ee can sue non-E'or vessel owner: covered E'ee gets comp under formal award, has 6 months to sue non-E'or TF, at which time suit becomes property of E'or.  E'or only has 90 days to bring the suit. Under 905(b)(1): E'ee can sue SO for negligence, but the SO cannot sue for indemnity against the  E'ee's stevedore employer.  No K's for indemnity are invalid. (The shipowner used to get indemnity from the stevedore.--called  THE RYAN TRIANGLE.)


9. 905(c): OCSLA lets LHWCA apply outside 3 mile limit; but the RYAN TRIANGLE is allowed to operate outside the 3 mile limit as well.


10. 933(e & f): When E'ee or E'or bring suit against non-e'or TF, recovery goes first to E'or, who has the lien against the TF. E'ee can't settle suit w/o permission from E'or--otherwise, no more comp.


11. 902(2) Defintion of "vessel" ---very broad--includes a ship owner.

C. Caputo: 2 workers involved. Status and situs tests at issue.


1. Status:  Blundo unpacked containers on a pier in terminal, checking off stuff coming off the ship in the terminal area.  Cargo came to him on a truck.  Caputo worked near the water takin stuff out of the warehouse and loading it on trucks.  E'or wanted to pay state comp.   


2. Situs: E'or tried  the "cargo's first point of rest" (the point where the cargo first comes to rest after coming out of the hold, or the last point before going in) argument on coverage, but it didn't work.  Cts have adopted "flow of goods" doctrine which starts at ship and goes to the point where the transfer to another form of shipping transportation begins.  Point where railroad trains or trucks pull away from terminal or unloading area.  

D. Perini: worker hurt on a barge on navigable water while constructing a sewage plant.


1. Status requirement at issue.  O'Connor says he was a workers hurt on navigable waters in a barge, so he is presumed to be covered.  Says water-based injury is a very important factor in deciding whether there is coverage.


2. Only the status requirement limits recovery in this circumstance.  Here, worker met status requirement because he would have been covered before the 1972 AM's to the LHWCA.  O'Connor relied on Parker, where a bait-shop worker was ordered to test drive a motorboat.

E. Schwalb: Coal loader maintenance workers didn't want to be LHWCA workers, they want to be RR workers, for comp coverage, so they could bring a negligence action.  Ct said that they all fit into LHWCA category because all were necessary for the loading and unloading of the ship.  Ct pointed out that status requirment is construed broadly. 

F. Scindia : LHWCA worker hurt while unloading a boat on navigable water.  Issue is what standard to use for shipowners sued under 905(b)--Kermarec reasonable care under the circumstances (should have known, lots of trial, LHWCA friendly) or Restatement Section 343- "hidden danger" with knowledge standard. (lots of SJD's, owner friendly.)  


1. Supreme Court liked both standards. Decided that the 

TEST would be: if the shipowner actually knows (acutal as opposed to constructive knowledge) + information that the stevedore is doing dangerous stuff, needs to step in.  This is really a combo of both tests.  


2. This new std calls for lots of trials and lots of DV's for Defendants.  New std also calls for shipowners stick their heads in the sand. 

G. May (5th Circuit): LHWCA worker hurt on land doesn't have a 905(b) COA in ADM because the tort occurred on land, not on the water.  L was missing for ADM J, although cts overlook L when seamen are involved.  This worker wasn't a seaman, though.

H. Logan v. Lousiana Dock (La. 1989): whether worker's La. comp recovery  for injury on drydock is preempted by LHWCA.  


1. Ct said No because LHWCA no longer expressly preempts state comp. For example, 903(e) says if E'ee gets state comp, E'or get credit for it under LHWCA.  See Calbeck.  Also, repairmen hurt on drydocks may fall in the maritime but local category of concurrent J (the Davis twilight zone.) 


2. Jensen: no injury on water is coverd by state comp! Also, 905(a) says this remedy is exclusive.  

XII. OUTER CONTINENTAL SHELF LANDS ACT (OCSLA)

A. Statute: (Note that the recent Bourselan decision may limit the extraterritorial application of federal statutes unless they expressly provide that they apply extraterritorially. OCSLA does apply extraterritorially.)


1. 1333(a)(1)--The Const. and federal laws extend to this territory.


2. 1333(a)(2): if no fed law in place to govern these transactions, the law of the adjacent state applies as a federal law surrogate.  In other words, if a case arises in the ADM J, then ADM law applies.  If not, state law applies if no fed law.


3. 1333(b): The LHWCA applies.  LHWCA 905(c) says that 905(b) applies as to tort remedies. 

B. Rodrigue  relatives of two workers killed on oil platforms (artificial islands) more than a marine league off the coast of La. were not entitled to La. wrongful death remedy.  P's asserted that La. law applied thru OCSLA.


1. Ct said that under OCSLA state law applied only when there was no federal law.  There was no federal wrongful death law, so La. WD applied.


2. DOHSA did not apply because the platforms were artificial islands, not water.  Islands were also not there to aid navigation.  So islands are part of US, as land.(this is where distinction betwen jack-up rigs and permanent platforms becomes ridiculous.)

C. Herb's Welding:  Gray did not meet LHWCA status test because he was a welder on a drilling platform, has nothing to do with ships or unloading ships.  Gray did not meet LHWCA situs test because he worked on a platform.  Gray tried the OCSLA route, but he wasn't injured outside 3 marine miles.  

D. HYPO: 

1. Roughneck with permanent attachment to a jack-up rig 20 miles from shore is given temporary assignment to fix a winch on a supply boat moored to the rig. A combination of rough weather and oily deck causes injury.  What law governs the P's?  What rights vs. (a) E'or  and (b) boat owner?

vs. E'or:  Jones & M&C

vs. Boat: maybe no usw (Smith v. HarborTowing: have to a member of the crew); Kermarec negligence!  No 905(b)--not a LHWCA; probably no suit under state tort law--happened on water.

2. Roughneck on fixed platform 20 miles from shore is given temp assignment on 3d party's boat, is injured.

vs. E'or: No JA or M&C--is not a seaman; LHWCA does not apply of own force, so have to use LHWCA thru OSCLA; may be able to get state comp under Thompson v. Teledyne, but this case is probably wrong.

vs. Boat: no usw, 1972 AM's got rid of it for LHWCA wkrs; no Kermarec LHWCA; 905(b)--yes, happened on water, May, and because cts have interp'd + Congress added 905(c) to allow this; no state law if preempted.

3.  Roughneck hurt on boat while working on fixed rig 2 miles off shore. (OCSLA picks up at 3 miles)

vs. E;or: no JA or M&C; Gets LHWCA--although status is a problem, see Herb's, but would have been covered under pre-1972 AMS, and Perini might bring him in since he was hurt on navigable water.  But Herb's points out that regular work is not maritime--have to be involved in unloading or repair of the ship regularly; state comp--probably.

vs. Boat: if falls under LHWCA, then can bring 905(b) action; if not, then Kermarec gen maritime neg; no state tort action, is maritime. 

4. Fixed rig worker--20 miles out--hurt when oceanliner lost in a fog collides with the rig.

vs. E'or: no JA & M&C, as is not a seaman;no LHWCA of own force; LHWCA thru 905(c) and OCSLA--hurt in course of work; no state comp--outside of 3 miles--LHWCA applies, preempts.

vs. Ship: no usw--not a member of the crew, 1972 AM's got rid of usw for LHWCA; 905(b)-- yes, under the circumstances ; Kermarec gen maritime negligence--ship was negligent but remedy limited to 905(b); state tort--no out past three miles, though is on island.  

XIII. CARRIGAGE OF GOODS BY SEA(COGSA)
A. Both English and US law distinguish between common and private carriage. (Implied warranty of all carriage contracts is that the shipowner will supply a seaworthy ship.) 


1. American cts consider common carrier contracts contracts of adhesion and have refused to honor exculpatory clauses for carrier negligence. 


2. Private carriage contracts are called charter parties.  In charter parties, the bargaining power of the two parties is considered equal and both parties have full freedom to contract. 


3. There are 3 kinds of charters: the demise charter: when the owner surrenders the ship to the charterer for a specific period. When the owner supplies no crew, this is a "bareboat charter"; the time charter: K for use of the ship for a specific time, where the owner remains in possession and control of the ship thru the master and crew.  The charterer specifies the ports of call and the cargo; the voyage charter:simply a K to carry goods from one loading port to one of more discharging ports. Usually covers the entire capacity of the ship, but need not.  Partial vessel voyage charters are called "space charters."

B. Harter Act: Congress passed in 1893; Hague Rules adopted most of Harter Act in 1920's; Congress adopted Hague Rules in COGSA in 1937.   

§190: No clauses for relief of liability for shipowner negligence (Req that shipwner use reasonable care in the custody and carriage of the cargo)
§191: No clauses for relife of liability for lack of shipowner due diligence in providing a seaworthy vessel. (Req that ship owner use DD in providing a seaworthy vessel.)

§192: If the shipowner used DD to sail seaworthy (condition precedent) Exemption from liability for acts of God and for errors in navigation and managment of the ship.

§193: Requirement that BOL be issued that adequately identitifies the goods.

§194: For not providing a BOL, fines up to $2000 and a lien on the vesel.  1/2 of fine goes to injured party, 1/2 to US Govt.

§195: 190 and 193 DNA to transportation of live animals.

§196: This title does not change or modify the LOL Act.

Most litigation is over whether liability is imposed or whether the shipowner is exempt from liability.
C.Knott v. Botany Worsted Mills:  the issue was whether the shipowner failed to use reasonable care in the custody and carriage of the cargo, sailed usw, or was exempted for errors in navigation and managment of the ship.  Wool was loaded in Buenos Aires; ship sailed to Pernambuco, took on wet sugar aft in an area with a bulkhead that was not watertight; ship sailed from P to Parcu, where other cargo was discharged; ship sailed for T&T, was down by the head, so the sugar drained forward and damaged the wool.


1. Carrier argued: Harter DNA and, even if does, carrier is still exempt.  Ct held that Harter applies because, although language is ambiguous, would Act would be meaningless if the coverage provisions were narrower than the exemptions.  Held: that all three sections of Harter apply from or to US ports from abroad, or between US ports. 


2. Carrier also argued that Harte Act exonerates--was a fault in the N&M of vessel.   Ct held: no, was a failure to use reasonable care in the custody and carriage of the cargo.  Ct didn't say how it could tell: seemed to imply that close calls go to the plaintiffs.  There is no burden of proof in characterizing the events, but cts usually characterize them in favor of P'a/ 


3. Ct's test for characterizing the events: look to see what the primary purpose of the actions producing the damage might have been.  Held that this was a cargo mistake.  Irony here is that the worse the action, the more it will look like a mistake in N&M of the vessel! 

D. Farr & Bailey:  Barley sacks were damaged--a porthole open at the beginning of the voyage.  Issue was whether the ship left seaworthy. 


1. T Ct: under The Sylvia, the carrier won on similar facts where that ct had held it was N&M of the vessel. 


2. Sup Ct said that Sylvia was inapposite bec. the ship was 12 ft above the water line, the glass cover was closed. Here, the cover was left open.  Sylvia left seaworthy, but then it stormed later, smashed the glass, water got in.  The mistake in not covering the glass occurred at sea.


3. Here, left port with the porthole open, was usw and stayed that way. 

E. The Germanic:  Ship came in late, unloaded and took on coal at the same time quickly; the shipped tipped while she was unloading and sank.  The cargo on the ship that sank had not yet been unloaded. The primary purpose of the actions that caused the damage were unloading the ship, so is a failure to use RC in C&C of the cargo. 


1. Could have also argued that the act that caused the damage was the coaling--mistake in N&M of the ship.  Would have exonerated the ship. 

F. COGSA: 

§1303: (1) obligation to use due diligence to sail seaworthy.

      (2) obligation to use reasonable care in the care and custody 

of the cargo

§1304(2)(A): Exemption from liability for mistakes in N&M of ship (notice there is no condition precedent for this exemption under COGSA, as there is unde Harter). 

§1304(2)(B-Q) Exemptions for perils of the sea, acts of god

G. Differences between Harter and COGSA: 


1. Harter covers US to US carriage, in addition to US to foreign; COGSA covers US to foreign only.


2. If a vessel in port takes on cargo and is damaged in port, there is an exception to liability under COGSA: a N&M exemption.  Under Harter, you can't get this kind of exemption until you sail seaworthy.  The condition precedent feature is the bi difference.

3. Under COGSA the liability limit is $500; under Harter there is no bottom limit. 

H. Harter/COGSA HYPO: Vessel picks up cargo in Mobile (Cargo A) and goes to NO, where it picks up Cargoes B & C.  Cargo B is bound for Tampa; Cargo C is bound for Buenas Aires.  At NO, ship has to move from one pier to another,  Have a sudden in-rush of water; the crew tries to fix it but all the cargo gets wet. 


Cargo A: mistake in the N&M of the vessel.


Cargo B: COGSA only covers US to foreign trade. This cargo is going from US to US only.  See §1312: Harter is the law, unless the parties agree that COGSA governs.  This is known as the Coastwise Option.  This is a Harter transaction;  this is non-exempt N&M of the vessel because no seaworthiness shown.


Cargo C: this is exempt mistake in N&M. --no condition precedent for seaworthiness here because the ship hasn't left port; is just moving around. 

H. The Del Sud: the first COGSA case. A vessel saild from. to S.A.  ports.  Montevideo-->Buenas Aires-->Santos-->Rio-->Curucao-->N.O.

At Santos, vessel was loaded and leaving the pier when, upon turning around, it hit the pier and tore a hole in its side.   case involved the Santos and Pre-Santos cargo, as the post-Santos cargo was put on an usw ship.   Pre-Santos and Santos cargo had to call this failure to use RC in the C&C of the cargo, as it is hard to call the ship usw, as it had already left port.  

1. Ct noted the Isis exception to "no new voyage" rule did not apply here, as the owner/management did not make the decision to carry on. In the Isis case the owners of the ship decided to continue the voyage of a cargo-laden ship after having towed the ship into port.

2. As a result of Isis exception not applying to this case, the error was in N&M of the ship, not C&C of the cargo. 

I. Schnell v. The Vallescura: cargo sustained damage as a consequence of the ventilators not being open during the voyage. This case established the burden of proof structure for Harter/COGSA cases.


1. P has to show that he delivered the goods in good order and that they were received damaged.  This is a prima facie case.


2. Carrier has the burden of showing that he has some exempting cause for the damage. Usually, it is perils of the sea, Act of God, or mistakes in N&M.  If Carrier carries its burden here, we move on.


3. P then has the burden of showing that the damage occurred due to some nonexempting cause ie. failure to use RC in C&C of cargo or failure to use DD to sail seaworthy.  If P carries its burden, we move on.


4. Carrier then has the burden of apportioning the damage between the exempting and nonexempting causes of damage.  If Carrier cannot, then Carrier is liable for all of the damage.  

J. Lekas & Drivas: dealt with the problem of COGSA burden of proof on a voyage interrupted by WWII. 


1. P met Phase I burden by showing barrels of olive oil were deliver to C in good condition, that were damaged upon arrival.  C could not meet Phase II burden of showing an exempt cause. So was failure in C&C of cargo. 


2. Cheese: P met Phase I burden of showing that cheese was delivered in good condition, damaged upon arrival.  C met Phase II burden of showing exempt cause of the war's outbreak that caused the deviation in route from Atlantic crossing to a double equatorial crossing.  P could not meet Phase III burden of showing a nonexempt cause--could not show there was refer, that C could have mitigated damages, so C did not have Phase IV burden of apportioning damages between exempt and non-exempt causes.

K. Croft & Scully (5th Cir. 1982): dealt with the issue of what constitutes a package under COGSA.  Shipped container full of soft drinks to Kuwait. While in Houston, stevedore dropped container and damaged the soft drinks.  Dispute was over whether the container was a package. 


1. Ct held that the Himalaya Clause limited recovery to $500 per package does not violate public policy.  Relied on Clause 17 of BOL that clearly provided for increased valuation. Ct said that shipper could have asked for extra loss or damage protection.


2. Ct relied on Inversiones Navieras Imparca(5th Cir. 1981) which stated the Leather's Best (2d Cir. 1971) test: generally a container supplied by the carrier is not a COGSA package if its contents and the number of packages or units are disclosed. 


3. Court then went to note that the "customary freight unit" was a question of fact that varies from contract to contract.  Ct said that the fact that C&S admitted that the freight charge was $2200 calculated on a flat container rate was not dispositive, since ct did not understand how the parties arrived at that rate.  Not clear why the ct talked about this.  Usually, under Binladen(2d Cir. 1981), the ct only needs to look at the freight rate if the BOL is ambiguous as to whether the cargo was shipped in packages or whether it was shipped unpackaged.  Here the question was which package will prevail: container, pallet, case, etc..???   

L. Phillip Morris v. American Shipping Co.:  dispute arose over damage to tobacco shipped from South America to Miami.  Parties agreed that COGSA would apply outside the tackle to tackle scope of the Act to include the Harter. 


1. Ct held that P established prima facie case by showing that P delivered tobacco in good condition to carrier's agent in SA (clean BOL) and by showing that the goods were damaged when they were received in Miami.


2.  Carrier had no nonexempt cause.


3. P showed that Carrier was negligent in C&C of cargo in Miami.  


4. Carrier couldn't apportion the damage to the cargo in SA and the damage in Miami, so had to bear the whole loss.

M. GE v. SS Nancy Lykes: liability for unreasonable deviation from course.   A ship is not allowed to limit damages to $500 per package if it unreasonably deviates from its course §4(4).


1. The ship in this case deviated from its advertised  course in order to buy fuel at a port that had good prices.  The port was a deviation from the customary route that most ships take. 


2. Consequently, GE was able to recover the entire amount of its lost locomotives from the ship. 

XIV. LIMITATION OF LIABILITY: most often raised in petition in an exclusive admiralty proceeding, but can be raised in SO's answer in a "saving clause" case. 

A. Baldassano v. Larsen (D. Minn. 1984): Union Oil petitioned for LOL for pontoon boat to cover injuries its employee after a speed boat hit the pontoon broadside on a lake after work.   Larsen, the speed boat driver was 75% neg; the pontoon driver was 25% neg.  


1. Ct says that LOL should not apply to these kinds of boats because the purpose of the Act does not apply in today's world.



a.  Purpose of the Act was to limit liability for shipowers in the 19th century.  Today, have lots of syndicates and corps that insulate from liability.  



b. Insurance coverage has also expanded greatly.  LOL discriminates between navigable water and non-navigable water.  

c. Act has absurd results. Insurance co's get nailed if accident happens fortuitously on navigable water, don't if on non-navigable.  



d. Level of compensation set for large maritime vessels was high, affording a stiffer form of penalty for owner torts, a better form of compensation for victims.  Here, only have a $7500 boat--small penalty for negligence, small compensation for victims--is like a LOL for auto drivers!


2. Realizing that first part of the opinion would probably be overturned, Judge Lord made the opinion reversal-proof by also holding that Union Oil had "privity or knowledge" that would not allow it to a LOL.  Lord pointed out that the Buck Johnson was the manager and supervisor on the island for the company's watercraft, but failed to train the employees properly.  Ct held that this breached the corporate duty to provide a competent crew, so no LOL. 

B. Maryland Casualty v. Cushing (1954): Supreme Court held that Louisiana's "direct action" law did not conflict with the limitation of liability law.  Ct held that the court should stay all direct actions until the LOL proceeding is concluded.  The insurer is liable for whatever the proceeding determined the owner of the ship had to pay.  If anythin of the policy was left over, the direct actions could proceed against the part that was left over.   

C. Keys Jet Ski (1990):  a jet ski ran into a boat and eventually killed the driver of the boat.


1. Ct rejected argument that pleasure craft are exempted from LOL Act.  Said it was illogical to apply it, but the language of the Act included all vessels.  Moreover, even though many courts have cried out for amendement of the Act, the Congress has done nothing.  Therefore, until Congress does something, jet skis fall under the Act. 


2. Ct said that jet ski is a vessel based on the broad definition in 1 USC §3 of "vessel.   Said that absent Congressional intent to exclude these jet skis, they are vessels.


3. Ct held that Privity or Knowledge did not work. 2 STEP TEST FOR DETERMINING P&K: 



(a) the ct must determine what acts of neg or condition of usw caused the accident 



(b) the ct must determines whether the owner had P&K of such acts or conditions.  


4. Ct Remanded for determination as to whether the owner had P&K of the acts that caused the damage.   

D. Waterman Steamship Corp. (9th Cir. 1969):  SS Chicksaw ran aground on Santa Rosa Island, an island 40 miles wide and 400 feet high.


1. D.Ct determined that the ship had no celestial fixes on day before the crash, that the ship took several fixes with its radio direction finder, but it had no compensation card, and obtained wildly divergent results; the ship's mechanical sounding device had been sold for scrap in Japan; the fathometer was thought to be inoperable in Japan, but while in Japan the ship master did not have it checked; and the radar was broken, having stopped operating just before the ship's arrival in Japan.  


2. D.Ct. held that ship was not exempt under COGSA for the cargo, as the ship was usw (failed to check fathometer in Japan) at the beginning of the voyage for that cargo that had just been loaded in Japan.  Failure to use DD in C&C of the cargo.  


3. 9th Cir. said D.Ct was right on this point.


4. D.Ct. said ship could not limit liability because the corporate owners were presumed to have P&K of failure to use DD to sail seaworthy. 


5. 9th Cir. said that only had a master here, not a corporate officer, even though the master was responsible for repairs; therefore, no P&K.   Ct said that small carriers couldn't meet the DCt's suggestion P&K requirement. 


6. 9th Circuit then said that there could be not LOL on a different theory: because the radio direction finder was defective. The ct said that because the RDF was defective, the ship owner had under the rule of the The Pennsylvania the burden of showing that accident could not have occurred even with the defective RDF, which the ct held the shipowner could not meet.  Having identified the RDF as the legal cause of the crash, the ct then held that the company had no program for insuring that a recent table of corrections is on board for the RDF, so the company had P&K that did not relieve it from liability.

E. In Re Marine Sulphur Queen:  molten sulfur ship went down and no ct could not establish a cause.  Ct could establish that the ship was usw when it left port.  There were PI WD claims, COGSA claims against the ship; ship enter LOL petition. 


1. In this case the K between the parties was for private carriage, not common carriage. 


2. Under COGSA, P's would have met Phase I burden, but D could not have met Phase II burden of showing an exempt cause, as the cause was not known.  


3. But even if P could establish liability under COGSA, P still couldn't show P&K to deny LOL petition because cause of sinking was not known.


4. PI PART OF CASE: Widows of Seamen had action for usw, as ship left port usw.  Ct establishes rule that usw upon leaving port is a presumption of causation.  Question is who is responsible for the usw condition.  Owner is responsible only if arose before charter.  Post-charter is charterer's responsibility.  Here, ct recognized that owner corp owned all of sub-chartering corp, so pierced the corp veil.  As a result, the ct disallowed the owner exoneration on these claims under 183(e) because owner had P&K. 


5. CARRIAGE PART OF CASE: Ct adopted the rule of Commercial Molasses TEST, which says that the burden of proving a breach of a private carriage contract or of negligence by the bailee carrier is on the shipper.  However, that ct also said that the shipper could establish a prima facie case by showing a loss and then the D has the burden of bringing forth information concerning the loss of risk a Plaintiff's verdict.  Finally, that ct said that if the trier of fact was left uncertain, the shipper has not met his burden.  The ct in this case held therefore that the shipper (P) had not met his burden of showing breach of the contract.

F. The SLAM Case: SLAM K'd with Sun Oil to hook onto their pipeline (had indemnity clause), who K'd with McDermott to do some work for Sun (had indemnity clause), who K'd with W/McW to do some of the work for them (no indemnity clause--W/McW only had an insurance policy of 500K(La.) and an umbrella policy worth $ 5million(bought from London, delivered in Texas). 


1. WMcW did a neg act and SLAM sued Sun, who sued McDermott, who sued WMcW.  WMcW only had 500K that McDermott could get at under the "direct action" statute of La.  It was left holding the bag with orders to fill it.


2. McDermott argued procedurally to bend LOL of WMcW.  



a. Argued that this was really 2 lawsuits, not one. Gee said it was only 1 lawsuit, that taking away right to invoke LOL in answer took away right set out in the LOL Act.



b. Argued that the 6 month period in which LOL Act said petition had to be filed was the date for cutting off ability to answer as well.  Gee point out that this would again cut off the WMcW's right to do so under the LOL Act.


3. McDermott also argued that this was a personal service K, 



a. So LOL could not apply to its breach.  



b. That WMcW breached the K by failing to get enough 

insurance.   



c. Learned Hand made Personal K doctrine. Test is: 



(1) shipowner had to make a K personally and 



(2) both the K and the breach must be personal.

(This is really just another version of P&K doctrine under LOL.)


4. McDermott argued that WMcW breached its duty of workmanlike performance and seaworthiness (Mcdermott tried to show that the capitain was incompetent) and breached its duty to provide "effectual insurance" by not having enough insurance subject to La. law. 



a. Gee said that captain was only negligent, not incompetent, that negligence is not necessarily breach of K. That McDermott was attempting to bootstrap negligence into a breach of warranties.



b. Gee said that this is a personal K, but that WMcW purchased all the insurance it said it would, so no breach of a personal K. 


5. McDermott's Mistakes:



a. Pre-litigation:




i. should have had an indemnity provision.




ii. should have put specific language in the K to make it clear that "effectual" insurance meant it was subject to  the La. direct action statute.



b. After the Lawsuit began:




i. Argue that OCSLA might reach the insurance coverage thru the surrogate federal law that adopts La. law as fed law. 




ii. doesn't OCSLA §1332(a)(2)(A) include "insurance law"?




iii. Assuming that La. law can interact with LOL law Maryland Casualty, wouldn't this notion fit in with the notion of 'not being inconsistent federal law" under "OCLSA?




iv. McDermott could have brought a separate lawsuit--making WMcW set up two LOL funds. At least this is worth a try.  Note that Gee said that this was only 1 lawsuit.

G. Matter of Bethlehem Steel Corp.: issue was whether foreign LOL law is procedural or substantive.  Important for determing damages.


1. US ship bashed into Canadian bridge, causing lots of damage.


2. US company petitiioned for LOL in Canadian ct; US claimants brought another action in US fed ct in Ohio.  


3. Bethlehem argued that Canadian LOL law was substantive; under COL rules US cts has to apply subst law to the case.


4. Claimants argued that Canadian law was procedural; that Canadian subst. law applied, but not this Canadian procedural LOL law. 


5. Ct relied on Frankfurter's test: 



a. first, have to run the COL test to see which country's law applies.



b. then have to examine the country's LOL law to see whether it is subst or procedural.

6. Ct ran this analysis and decided that Canadian law is procedural. 


7. Note: claimants filed in US after Canadian suit had been filed. Made company post two funds. This is a good strategy.  See SLAM case. 

H. Trinidad Corp. v. SS Keiyoh Maru: case where two ships collided in forbidden zone in LA/Long Beach Harbor. 


1. FW violated COLREGS by not using its radar or posting a lookout.


2. KM violated COLREGS and harbor regs by crossing a forbidden zone, where only ships at anchor should be.


3. Rule of The Pennsylvania: when a ship violates a safety statute and collides with another ship, ship has burden of showing that the crash could not possibly have occurred as a result of the violation.  


4. KM couldn't meet burden of showing that crossing forbidden zone could not have caused the accident.


5. Ct said that FW couldn't have avoided hitting KM even if had had a lookout and its radar on. (suspect).


6. 9th Circuit seems to use a weaker version of the Rule.  use "probably not" as opposed to "could not possibly." 

I. Potomac Transport v. Ogden Marine: two ships collided in clear and open sea. 


1. Baani violated COLREGS by turning to port in XCing situation when should have gone to starboard and slowed down.


2. Potomac violated the COLREGS by failing to check the radar plot so could shift to correct course; also violated the 3-watch requirement. 


3. APP CT overturned liability of Baani to cargo under COGSA, error was N&M, not ship sailing unseaworthy with incompetent crew. No showing that owner had P&K of incompetent crew. Ct distinguished between a poorly trained crew that was negligent and the owner picking an incompetent crew. 


4. Potomac also had incompetent 3d mate at wheel but he may have been trained, was just negligent, but captain may have just been negligent in violating 3-watch requirement. No finding that owner had P&K of crew incompetency. 

