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Chapter 2: Relevance
1. Introduction

a. Something is relevant if it tends to make the existence of any fact that is of consequence to the outcome of the action more or less probable.  

i. FRE 401.  Presumption of admissibility: “any tendency to make the existence of any fact that is of consequence to the action more or less probable”

ii. “A brick is not a wall” - distinction between relevancy and sufficiency.  FRE 401 doesn’t require that the evidence establish a fact.  Rather, it’s a question of whether the evidence makes the existence of that fact more or less probable.  The test of relevancy is a different and less stringent test than the standard used at a later stage in deciding whether all the evidence of the party on an issue is sufficient to permit the issue to go to the jury.        

b. Relevance is only implicated with circumstantial evidence, not direct evidence.  If an eyewitness wants to testify that he saw the actual accident (direct evidence), there won’t be any relevancy issues.  If, however, a witness wants to testify to the behavior of persons or things at some time other than the one at issue (circumstantial evidence), there will by relevancy issues.

c. Real evidence is a tangible item that is discernible to the senses of the trier of fact (e.g., a knife, a writing, a scar).  Reproduced real evidence is a model or a photo or real evidence.  With any kind of real evidence, authentication is crucial (i.e., is this actually the knife that D allegedly used to hold up P?)

i. In some cases, real evidence is relevant even if we can’t authenticate it.  If, for example, one of the issues is whether or not P was scared by the fact that D had a knife, it wouldn’t matter whether the knife that P sought to introduce into evidence was the actual knife D used.  So long as P could testify that the knife D used was a lot like that knife, the proffered knife would be relevant.

ii. If, however, the issue is whether D’s tire blew out and caused P’s injury, then we do care a great deal about that particular tire.  We would want experts analyzing the tire that blew out, not one similar to it.    

d. Something is conditionally relevant when evidence is both probative and material but the evidence rests on the existence of another fact.  See auto mechanic hypo (C, 33).  Usually, if a trial judge decides that a reasonable juror could find that the required condition is satisfied, she admits the conditionally relevant testimony but cautions the jury that they are not to consider the testimony for its truth unless they believe that the condition was satisfied.  See FRE 104(b).   

e. When addressing relevance issues, you want to ask:

i. What is the evidence being offered to prove?

ii. Is the fact that this evidence is being offered to prove of consequence to this case?

iii. Assuming that the fact is of consequence, does this evidence make the existence of that fact more or less probable (i.e., is it probative)?  

iv. Assuming the fact is of consequence and the evidence is probative, is there nonetheless some reason why the evidence shouldn’t be admitted (e.g., cumulative, confusing, prejudicial)?    

f. In determining relevance, you have to focus on the issues in the case.  Is the alleged murder weapon a gun?  If so, then the D’s possession of a knife is arguably irrelevant.  Is the defense an alibi?  If so, then the alleged fact that V had previously threatened to kill D is irrelevant.  (See hypos - C, 13 and 15.)  

g. Sometimes, even though relevant and authentic, real evidence won’t be admitted because doing so would offend things we value even higher than the truth, e.g., 4th Amendment violation.  Cf. FRE 403.  

h. Challenges to competency of evidence - FRE 104(a).  

2. Relevance to What? (64)

a. The Judgment of Solomon (64).  The evidence here is the reactions of the two women to the proposal that the baby be cut in half.  Is Solomon trying to determine who the mother is or who is best-suited to care for the child?  They’re not necessarily one in the same.  The editors are suggesting that Solomon is really making a decision about who is better suited to care for the child, rather than making a decision about maternity.  Making substantive law in the guise of an evidentiary ruling. 

i. Union Paint (67).  D is basically saying that the second drum is no good because the first one wasn’t any good.  There’s a good argument that the experience with the first drum is not probative as to his experience with the second drum.  The court appears to be saying that it is probative, but what it is really doing is focusing on the customer’s apprehension about using the paint, believing that somebody shouldn’t have to be apprehensive about using paint.     

3. Relevance and Inference (69)

a. Morgan (69).  Making inferences to get from a piece of evidence A (a love letter from Y to X’s wife) to an ultimate conclusion F (Y killed X).  The value of item A as probative of F varies with the degree of probability of the existence of each presumed fact (B-E) and inversely with the number of presumed facts between A and F.  Note distinction between relevance and weight: A standing by itself would not justify the inference of F.  However, if the proponent of A offers more items (B-E), these could lead to F via a series of inferences.   

b. Knapp (71).  D claims he shot the sheriff b/c he feared the sheriff based on a story he had heard that the sheriff beat an old man to death (i.e., pre-emptive strike self-defense theory).  P seeks to prove that sheriff never in fact beat an old man to death.  D responds that this is irrelevant b/c the issue is not whether the story was true but whether Knapp had heard the story.  Court rules for P.  Evidence that the old man actually died of natural causes (rather than being beaten to death by the sheriff, as Knapp claims he heard) is probative as to whether or not Knapp is lying about having heard such a story.  If something didn’t actually happen, then it’s less likely that somebody would have heard about it happening.  (Sheriff never beat man  more likely that there wasn’t a story about it  more likely that Knapp is lying.)

i. Bishop of Indianapolis hypo (C, 23)

ii. Paramour murder hypo (C, 23)

c. Sherrod (72).  The exact opposite of Knapp.  CA7 said that if officer had testified that he saw X actually holding a gun,  then evidence that X didn’t in fact have a gun would be contradictory.  But when the officer only testified that he saw X reaching for something, evidence that X didn’t in fact have a gun is not contradictory.  Therefore, the evidence that Sherrod was unarmed should not have been admitted.  Sharlot: don’t we think the fact that X didn’t have a gun makes it less likely that a reasonable person would have thought that he was reaching for a weapon?     

4. Probative Value Versus Prejudicial Effect (73)

a. Old Chief (73).  Old Chief, who had a prior felony conviction for assault causing serious bodily injury,  was caught with a firearm.  He offered to stipulate that he had a prior felony conviction so as to keep the prosecution from fully disclosing the precise nature of that conviction to the jury.  Generally, one doesn’t have to accept an offer to stipulate; he’s entitled to make his case in the best way possible.  Trial judge refused to allow this stipulation.  U.S. Sct. doesn’t disagree with this general proposition.  But the need to tell a lively, continuous story is virtually non-existent when dealing with questions of legal status.  The most the jury needs to know is that the conviction stipulated by Old Chief falls within the class of crimes covered by 18 U.S.C. § 922(g)(1).  Proving status without telling exactly why that status was imposed leaves does not hurt the prosecution’s case.  Proving status through full-blown evidence about the nature of his prior conviction is prejudicial and thus impermissible under FRE 403.    

i. Child porn hypo (C, 27)

b. Ballou (83).  Plaintiffs file motion in limine
 seeking to bar introduction of any evidence that P was intoxicated at the time he got into a car wreck with D.  Trial judge ruled in favor of this motion, stating that such evidence was not credible in light of a nurse’s testimony that the P was sober as a judge only an hour before the accident and that to admit it would be prejudicial to the P’s case. CA5 reverses:

i. FRE 403 doesn’t permit exclusion of evidence because the judge doesn’t find it credible.  That’s a jury issue.

ii. FRE 403 speaks of unfair prejudice.  It’s prejudicial to the P for the D to offer evidence that the P was drunk at the time of the wreck; but it’s not unfairly prejudicial because it raises a huge issue of comparative negligence. 

iii. Same presumption of admissibility with FRE 403 as with FRE 401.  Evidence only excluded if there’s a risk that “probative value is substantially outweighed by the danger of unfair prejudice.”

c. See Hypotheticals (86; C, 31).          

Chapter 3: Hearsay
5. Rationale and Meaning: Definitions (89)

a. Sir Walter Raleigh (89).  Dyer’s testimony about what the Portuguese man said to him suffers from all the faults of Tribe’s Triangle (93): ambiguity, sincerity, erroneous memory, and faulty perception.  See hypos C, 41-45. 

b. English (90).  D charged with murdering his X.  Y later confesses to murdering X (with great credibility), but the court won’t admit evidence of this confession because Y cannot be produced to testify.  Therefore, the evidence of Y’s confession is hearsay.  It may seem absurd that an unbiased confession of one man that he is guilty of an offense for which another is charged would not establish the guilt of the confessor and the innocence of the one initially charged.  But the law must proceed on general principles: such a confession is hearsay.  

c. Estate of Murdock (96).  The trial judge should not have excluded as hearsay Deputy Linden’s testimony that Murdock said “I’m still alive.”  We’re not concerned with Murdock’s perception, memory, sincerity, or ability to communicate.  People who are dead do not say, “I’m still alive.”  If Murdock had said this - and the jury could weigh the deputy’s testimony, who was subject to CX - then Murdock was indeed still alive. 

d. Subramaniam (97).  Guy sentenced to death for possessing unlawful ammunition.  He offers evidence that terrorists threatened him with death unless he carried the ammunition to establish a defense of duress.  Such evidence would be hearsay and inadmissible when the object of the evidence was to establish the truth of the statement.  Such evidence would not be hearsay and would be admissible when the object of the evidence was to establish that the statement was made and to show what effect it would have had on D in his attempt to establish his duress defense..  Statements could have been made to D by the terrorists that, whether true or not, if they had been believed by D could have put him under duress. 

e. Vinyard (98).  Slip-and-fall case at a funeral home.  P offers testimony that “several people had said it was wet.”  Appellate court says such testimony should not have been excluded as hearsay.  Aside from the fact of the slickness there was the issue of D’s knowledge of the slickness.  Evidence of complaints of slickness made to D was relevant to the material issue of D’s knowledge.  See “mechanical traces” - C, 51.

f. Misericordia (99).  Same as Vinyard.  Evidence not offered to prove that Dr. Salinsky was in fact incompetent.  Rather, offered to show the ease with which the hospital could have obtained information on Salinsky. 

g. Ries Biologicals, Inc. (101).  X sells goods to Y; Bank allegedly makes oral promise to guarantee payment to X.  At trial, X offers evidence of Bank VP President’s oral, out-of-court statements guaranteeing payment.  Court admits the testimony over a hearsay objection, ruling that the mere fact that the statement was made can have legal significance - legally operative fact.  See hypos - C, 53-57; McK § 249).  

h. Fun-Damental (102).  Fun-Damental makes and markets “Toilet Bank.”  Gemmy subsequently comes up with “Currency Can,” which was modeled off of Toilet Bank.  Fun-Damental offers its national sales manager, who testified that some retail customers complained because they thought Fun-Damental was selling its Toilet Bank at a lower price to other retailers.  Gemmy objects as hearsay.  Court admits it: testimony was not offered to prove that Fun-Damental was actually selling to some retailers at lower prices, but was probative of the declarant’s confusion.

i. Hernandez (104).  

i. DEA agent: “U.S. Customs told us Hernandez was a smuggler.”

ii. Defense: “Objection!  Hearsay.”

iii. Prosecution: “Exception - statement goes to the agent’s state of mind.”    

iv. Fifth Circuit: Agent’s state of mind is not relevant.  The only relevance of the U.S. Customs Service’s statement as relayed by the DEA agent was to prove the truth of Hernandez’s status as a drug dealer.  That’s hearsay.  See hypo C, 59.  

j. Zenni (106).  Agents searching home for evidence of bookmaking operation.  While there, 10 calls come in from people wanting to place bets.  Prosecution offers these calls as evidence at trial and D objects as hearsay.  Court rules that the evidence is not hearsay and thus admissible.  Act of making the calls is non-assertive conduct, which is expressly exempted from the hearsay rule under FRE 801. 

i. Compare TRE 801(c): “matter asserted.”  Evidence in Zenni would not be admitted in Texas.  This is consistent with the common law rule that implied assertions are hearsay (Wright v. Tatham).  

ii. See broken leg hypos C, 67.  

k. Knapp (111).  Suicide as non-assertive conduct.  From the suicide, we infer that Knapp believed himself to be guilty.  From Knapp’s belief that he was guilty, we infer that he was in fact guilty.

i. But see The Rothschilds (112).  Selling consuls (when other people with his knowledge would have been buying them) so as to drive down the price of consuls and then snatch up a bundle of them for dirt cheap.  Point: sometimes people’s conduct can be intended to be an assertion.  

l. Silver (115).  D wants to offer evidence that nobody else complained, and P objects that it’s hearsay.  Court admits the evidence.  For such evidence to be credible:

i. plaintiff and other passengers would have had to be in substantially the same position;

ii. porter’s duties should be shown to include receiving complaints;

iii. that he was present and capable of receiving complaints; and 

iv. that complaints wouldn’t have been made to other people besides the porter.

(But what if the other people on the train besides the P were a football team from Alaska?)

m. Jaramillo-Suarez (117).  D charged with cocaine and conspiracy offenses.  P offers “pay/owe” sheet found in an apartment frequented by D to support the assertion that D was in fact a drug dealer.  D objected that the pay/owe sheet was hearsay.  Appellate court held that the pay/owe sheet was admissible.  The rule against hearsay does not bar the admission of circumstantial evidence designed to show the character and use of a particular place.   Note: no need for the government to prove the identity of the writer or writers.  See hypos C, 75; 79-81.    

n. Rhodes (119).  Soviet agents talking about Rhodes, a U.S. soldier accused of sending information to the Soviets.  The fact that Soviet government agents were talking about Rhodes is some evidence (i.e., circumstantial evidence) that Rhodes was connected to the Soviet Union.  The evidence that these agents were talking about Rhodes is relevant only for what it reveals about the mind of the declarants and not for what it reveals about the truth of the matter.       

o. U.S. v. Brown (121).  Evidence at issue is Agent Peacock’s statement that D committed fraud because over 90% of the 160 tax returns he prepared contained overstated deductions.  D argues that this is hearsay, and the Fifth Circuit agrees.  Record shows that Peacock must have gotten her proof of the overstatements through conversations with each of the taxpayers audited; otherwise, she couldn’t have known exactly which items were overstated.  Because her testimony had to have been based directly on out-of-court statements from the individual taxpayers, D had no opportunity to test the validity of her testimony.  He couldn’t CX the people who made the statements on which Peacock relied.  Strong dissent.  Peacock never related nor relied upon statements by out-of-court persons.  Therefore, this is not hearsay. 

i. FRE 703 says that experts can give testimony based in whole or in part on hearsay if such hearsay is the type of hearsay information on which experts in the particular field would rely.  

ii. But: Peacock may be an expert in the U.S. Tax Code; is she an expert in reading people’s veracity?  How can she be sure - and, thus, how can a jury be sure - that the people she consulted were telling the truth?  See FRE 602. 

p. Buck (123).  Conviction based almost entirely on circumstantial evidence: the trailing of one by bloodhounds.  Court says that such evidence is admissible provided the bloodhound is shown to be trained to follow human beings and is shown to have been tested as to its accuracy in trailing upon one or more occasions.  The evidence of the acts of bloodhounds in following a trail may be received merely as circumstantial evidence against a person towards whom other circumstances point as being guilty of the commission of the crime charged.  A conviction will not be upheld upon the evidence alone of trailing by bloodhounds.  

q. City of Webster Groves (130).  Guy gets nailed for speeding and argues that the trial court erred in permitting an officer to testify as to the reading of a radar gun because such testimony constitutes hearsay.  Court says get lost.  The hearsay rule can’t be applied to what the witness, on the stand and subject to CX, observed, either through his own senses or through the use of scientific instruments.  The evidence obtained (i.e., the radar reading) is not dependent upon the perception, memory, and sincerity of an out-of-court declarant.  Any concerns we have can be dealt with by CX of the  witness as to the results obtained by the device and his testimony as to the reliability and accuracy of the device.  

6. Exceptions and Exemptions

a. Dying Declarations
i. Soles (137).  D requested that the court instruct the jury that if they determined that an alleged dying declaration was made while the declarant was not in fact conscious of his impending death, they should disregard the statement.  The appellate court said it was proper for the trial court to refuse to give this instruction.  The court determines admissibility, and the jury determines the weight.  Once a judge has admitted a piece of evidence, the jury may reject it (e.g. because they don’t think the declarant was actually conscious of his impending death); but they are not to be expected to follow a definition of law intended for the judge.  

(1) This case presents an example of the conditional competence of evidence.  See FRE 104(a).  The admissibility of evidence sometimes turns on the existence or non-existence of some preliminary fact.  In some instances, the court must be satisfied that the preliminary fact does or does not exist before ruling on admissibility.  In other instances, the court will leave it to the jury to decide.  

(a) The judge decides any factual issues related to questions such as whether (a) a witness is qualified as an expert, (b) a statement is hearsay, (c) a hearsay statement falls within an exception, or (d) a statement is privileged.  Note: in making these determinations, the judge may consider evidence that would not be admissible under the rules of evidence.  Judge decides these issues based on a preponderance of the evidence.  See FRE 104(a).

(b) The jury decides preliminary fact issues related to (a) the best evidence rule, (b) authenticity, (c) relevance, and (d) knowledge.  See FRE 104(b). 

(i) See notes on “confessions” - C, 99.

(ii) See notes on Hypo (1) from p. 144 at C, 101.   

b. Spontaneous and Contemporaneous Exclamations (144)

i. Excited Utterances 

(1) Hutchins & Slesinger (144).  

(a) Time.  This supposedly guarantees reliability on the theory that the closer to the event that a person comments on it, the more likely his comment is to be truthful.  Problem, though, is that the increment of time between (a) a time too short to formulate a lie and (b) a time long enough to formulate a lie is very slight - often so slight that the discretion of the trial judge is likely to be fallible.  

(b) Emotional shock.  This supposedly guarantees reliability on the theory that emotion renders it difficult to cook up a lie.  Problem here is that when one is under emotional shock his powers of observation are not likely to be what they normally are. 

(i) Dilemma.  On the one hand, the closer in time we are to the event, the more emotionally shocked the person is and, therefore, the more distorted his observational powers are likely to be.  On the other hand, the less emotionally shocked the person is, the further away in time we are from the event and, therefore, the more likely it is that the witness could have cooked up a lie.

(2) Michling (148).  Only evidence offered to prove that Michling sustained an accidental injury during the scope of his employment was the testimony of his wife, who related an alleged excited utterance made by her husband (who died some time after this alleged statement).  Tex. Sup. Ct. rejects the evidence: how do we know that this event occurred other than by the declarant’s own statement?  There’s no independent proof of the exciting event (e.g., there was no visible mark of injury on the guy’s head).  We’re relying on the statement itself to establish the exciting event.  This kind of bootstrapping - i.e., relying on the utterance itself - is impermissible. 

(a) See ten-year-old girl sexual assault hypo, C, 105.  This court  said that it’s not necessary that the excitement be caused by the crime itself.  

(b) See stop sign & Baltimore cop hypos, C, 107-09

(c) *Excited utterance rules under FRE and TRE make no requirement that there be independent evidence of the exciting act. 

ii. Present sense impression
(1) Booth v. State (150).  P offers W to testify that she was on the phone with V and that he told her that X was “talking to some buy behind the door.”  This testimony, coupled with other evidence, was offered to prove that it was D who was at the door.  Offered under the theory that this was a present sense impression of V.  Idea is that V didn’t have time to concoct a story about who was at the door.  Just because W was not in a position to verify the accuracy of V’s statement doesn’t mean we have to have independent corroboration.  It may be correct in a particular case to say that “corroboration” is required, but this does not mean that corroboration is required in every instance, or that corroboration must be that of an equally percipient witness.  But note: even though not required for admissibility, corroboration (or the lack thereof) may be important in determining the weight to be given to the statement.   

(a) Laundromat hypo, C, 111. 

(b) Houston Oxygen.  D and others riding in car.  As passed by P on Interstate 35, one of the passengers in D’s car (not a party) says of P, “If they don’t slow down, they’re gonna have a wreck!”  Tex. Sup. Ct. said this was admissible as a present sense impression.  We think the statement is credible because it was made before the accident, i.e., before anybody had an incentive to start polishing up a good story.  Court offered in dicta that the result might be different if the declarant were a party to the suit.  Once you’re interested in the case, you have an incentive to exaggerate.  

(2) Lira (158).  W is the husband of the P-patient in this medical malpractice case.  P injured by insertion of naso-gastric tube.  During a later exam, another physician says, “Whose the butcher who did this to you?”  W relates this statement during his direct, and D moves for mistrial.  On appeal, P argues that the statement was either an excited utterance or a present sense impression.  Appellate court says:

(a) It’s not an excited utterance.  An excited utterance is a spontaneous declaration by a person whose mind has been suddenly made subject to an overpowering emotion caused by some unexpected and shocking occurrence.  The doctor - an ear, nose, and throat specialist - can not be said to be shocked or overcome with emotion upon seeing a damaged throat.

(b) It’s not a present sense impression.  The truthfulness of the utterance is dependent upon its spontaneity.  It must be certain from the circumstances that the utterance is a reflex product of immediate sensual impressions.  In other words, the statement must be instinctive rather than deliberate.  The doctor’s statement wasn’t instinctive.  Rather, it was an expression of opinion based on medical training and experience. 

(i) Sharlot thinks this is definitely a present sense impression.  The real problem here is that a jury would confuse this doctor’s statement for an actual medical opinion.  Thus, the P gets to offer what looks like a medical opinion with no opportunity for D to CX. 

(ii) Note: Under FRE, this statement is not hearsay; under the TRE, it is hearsay.  It’s hearsay under the TRE because its relevance depends on an inference: it’s an implied assertion.      

(3) Jones (160).  Woman sues cop, claiming he had sexually assaulted her.  According to her story, after the incident she and her boyfriend got into their Pinto and chased the cop up the highway.  To corroborate this story, P offers a state trooper, who said he heard two unknown truckers over a band radio talking about “a little car trying to catch up to Smokey Bear.”  The intermediate court of appeals excluded the evidence because there was no equally percipient witness to furnish corroboration of the trucker’s statement.  The highest court of appeals reversed.  Hearsay statements do not need to be corroborated by an equally percipient witness in order to be admitted into evidence under the present sense impression (citing Booth).

(a) See hypotheticals, p. 165; C, 129

c. Admissions 
i. Generally
(1) Reed v. McCord (165).  Admissions are particularly trustworthy b/c no one is likely to make statements against himself if those statements aren’t true.  Doesn’t matter if declarant doesn’t actually have personal knowledge.    

(2) Hoosier (167).  W was with D before bank robbery, and D told W he planned to rob the bank.  Later, W saw D with diamond rings and tons of money.  After W commented on D’s loot, D’s girlfriend said, “That’s nothing.  You should have seen all the money we had in the hotel room!”  D stood by silent.  Court takes D’s silence as an admission.  One’s silence can be deemed an admission if we think that probable human behavior would dictate speaking up.  Court says that since D had previously trusted W sufficiently to tell him of the bank robbery plan, there is little likelihood that his silence in the face of his girlfriend’s statement was due to the advice of counsel or fear that anything he said might be used against him.  Under the total circumstances, probable human behavior would have been for appellant promptly to deny his girlfriend’s statement if it were untrue. 

(a) Another view of silence: Christ (the words are yours) and Shaw (“Silence is the most perfect expression of scorn.”) All depends on circumstances.  “So you guys are cooking the books, huh?” followed by silence vs. a stripper saying to a married man, “That’s him!  He got me pregnant!” followed by silence.  

(3) Carlson (170).  D under suspicion of heroine use; standing in front of cops.  Says he got the marks on his arms from working on a car.  D’s wife: “You liar!  You got them from shooting up in the bedroom with all your stupid friends!”  D just shakes his head back and forth.  Appellate court says head shake too ambiguous to reasonably represent any particular response by D.  Thus, insufficient evidence to indicate that D intended to adopt his wife’s statement.  

(a) Note: whether one had the intent to adopt, agree with, or approve of a statement made by another is a preliminary question of fact for the judge, not a question of conditional relevancy for the jury.  

(b) Silence is cool if you’re in custody and have received your Miranda warning.  That’s where D got hosed in this case arguing Miranda: he wasn’t in custody.            

(4) Coke excerpt (174).  Shows dangers of parties who act in a way that permits an inference in their own belief of their guilt.  In each case, the party’s action  inference that he thinks his case is weak from which we infer that his case is weak.

(a) See truck hypo - C, 141.  This is an example of an implied admission: effort t suborn perjury  inference that the guy thought he had a weak case.  Implied admissions include things like flight, resistance to arrest, disguises, and false statements in response to official inquiries.  

(b) Missing witnesses.  In general, if a party has it peculiarly within his power to produce a witness whose testimony would explain the transaction at issue, failure to produce such a witness creates a presumption that the testimony, if produced, would be unfavorable.  (See examples - C, 143.)  Same goes for physical evidence.  

(i) Note: generally not an appropriate response for one side to say to the other, “Well, you could have gone and gotten that witness.”  The idea is the peculiar association of the witness with one particular side.    

(ii) See TRE 504(b)(2) and 513(c).  Are these expressions of the principle of the missing witness inference?  

(5) Hypos, p. 175; C, 147.

(a) Remember: the fact that there are alternative inferences based on sets of facts does not prohibit the jury from inferring guilt.

ii. Admissions by Agents
(1) Mahlandt (175).  P claims that Sophie the Wolf bit him.  Poos, the Director of the Wild Candid Research Survival Center, immediately informed the President of Wild Candid, Sexton, with a handwritten note that “Sophie bit a child that came in our backyard.”  Subsequently, Poos and Sexton were talking, and Poos said to Sexton that “Sophie had bit a child that day.”  Finally, at the next meeting of the Board of Directors of Wild Candid, the minutes of the meeting reflected that there was a “great deal of discussion about the legal aspects of the incident of Sophie biting the child.”  The trial judge excluded the note, the statement, and the corporate minutes - all under the theory that Poos (who wrote the note and made the statement) and the Board of Directors (who made the minutes) didn’t have any personal knowledge of the incident.  Wrong, says the 8th Cir.  

(a) Note

(i) Admissible against Poos.  This was Poos’s own statement of which he manifested his adoption.  It wasn’t written as, for example, “Someone told me that Sophie bit a child.”  Rather, it was written as if Poos believed its truth: “Sophie bit a child.”  Cf. Reed v. McCord. 

(ii) Admissible against Wild Candid as well.  FRE 801(d)(2)(D).  It (1) was made by Poos when he was an agent or servant of Wild Candid, (2) concerned a matter within the scope of his agency, and (3) was made during the existence of the agency relationship.

(b) Statement

(i) Admissible against Poos.  Same analysis.  

(ii) Admissible against Wild Candid.  Same analysis.

(c) Minutes

(i) Admissible against Wild Candid.  The Directors had the authority to include their conclusions in the record of the meeting.  Thus, the evidence falls within 801(d)(2)(C) as a statement by a person authorized by the party to make a statement concerning the subject.

(ii) Inadmissible against Poos.  Nothing in 801(d)(2) covers the claim that minutes of a meeting can be used against a non-attending, non-participating employee of that corporation.  No agency or servant relationship exists here.  

(2) Hypos, 179 (C, 151)

(3) Big Mack (179).  Dickerson crushed between his truck and Leday’s.  Trial jury found that Leday was acting as an employee of Big Mack and that Leday was guilty of two counts of negligence.  Big Mack appeals, arguing that there is no evidence to support the judgment against it because all the evidence of Leday’s negligence was hearsay as to Big Mack.  Tex. Sup. Ct. says there is no reason that the master should lose the protection of the hearsay rule.  A master’s liability for the negligence of a servant must be established by evidence that is competent to the master.  Therefore, if Leday’s hearsay statements are to come in, there must be an exception. 

(i) Admission by a party opponent?  Leday’s statements are obviously admissible against him under this exception but not against Big Mack.  These statements could only be admissible against Big Mack if the trial judge made a preliminary determination that they were authorized.  Restatement advocates judicial restraint, recognizing the likely limitation that the principal intends that the agent’s report be made only to the principal or other person investigating the accident for the principal.  Nothing indicates that Big Mack authorized Leday to speak to the world.  

(ii) Admission by an agent?  Leday’s express authority to operate the truck cannot be seen as the basis for some implied authority to explain how the accident happened.  Most authorities take the position that a driver’s statements after an accident are not authorized by his employer.  

(iii) Spontaneous utterance?  By the time the cop arrived, the ambulance had already taken Dickerson away.  Thus, too much time had passed for Leday’s statements to the cop to have been spontaneous.  

(iv) Declaration against interest?  True, the statements were against Leday’s financial interest.  But Texas has long required that there be a need to rely on hearsay.  Therefore, a court requires proof that the hearsay declarant is unavailable (not true today).  Leday never testified, and no one made any effort to explain his absence.        

(b) Note: This is an old rule.  Now, under both TRE and FRE, as long as the servant/agent is speaking during the course of the employment/agency, we think there is a community of interest between the servant-employer/agent-principal that satisfies our concerns about sincerity.   

(4) Sabel v. Mead Johnson (183).  Products liability action for an anti-depressant drug.  One of the issues was whether the tape of a meeting, called by the drug manufacturer and attended by outside medical experts, was admissible against the D under FRE 801(d)(2)(C) or (D).  Court says no.  An agency relationship has three essential characteristics: (1) the power of the agent to alter the legal relationships between the principal and third partes and the principal and himself; (2) the existence of a fiduciary relationship toward the principle w/r/t matters within the scope of the agency; and (3) the right of the principal to control the agent’s conduct.     

(a) No evidence that doctors had power to alter the legal relationship b/t the drug company and any third parties.  

(b) No evidence of any fiduciary duty owed by doctors to drug company.  

(c) No evidence here that drug company controlled the discussion of the medical experts at the meeting.  Rather, the tape indicates that the meeting was a free-wheeling exchange of ideas with a lot of off-the-cuff statements.  

(d) No evidence that medical experts authorized to speak or act on drug company’s behalf.  Drug company never expressed an intent to be bound by the doctors’ statements, nor did it even authorize or request that the doctors prepare a report of their findings.  

(i) Note: court did hold admissible any statements made by full-time employees of the drug company.  

(5) Judicial admissions

(a) If a party submits a pleading which contains a deliberate, clear, unequivocal statement of fact without any apparent intention to rely on a contradictory pleading, the fact thus asserted will be binding on the party and is removed from dispute.  The admission is a substitute for evidence.  

(i) Applies to trial pleadings, not appellate pleadings

1) “Trial pleadings” includes RFAs

(ii) Does not apply to statements made by lawyers during trial

(iii) If an opponent makes an admission in a pleading that favors you, it is very important to not allow him to introduce contradictory evidence.  

(iv) A judge may let your opponent amend an error in a pleading.  At that point, the admission is no longer a judicial admission but an evidentiary admission.  

(v) Sometimes, a party’s testimony can be treated as a judicial admission.

(vi) A pleading in one case will constitute an evidentiary admission in another.  (Resident of Mexico/U.S. e.g.)

iii. Admissions by Co-conspirators
(1) Introduction.  The rationale is an agency theory.  Co-conspirators work for each other and are bound by each other’s statements.  There is presumably a community of interests between the person who makes the statement and the person about whom the statement is made.  This satisfies our sincerity concerns.

(a) The D against whom such a statement is offered doesn’t have to have been charged with a conspiracy.  

(b) Declarations by “conspirators” may be offered in civil case as well as criminal cases.

(c) Compare wording of FRE 801(d)(2)(E) with FRE 801(d)(2)(D).  More is required to meet the conspiracy exception than the agency exception.  We’re more skeptical of conspirators’ statements than we are of employees’ statements.

(d) Just because the statement at issue arises in a criminal context doesn’t mean we’re limited to offering it as an admission by a co-conspirator.  You could also offer it as an admission by an agent.    

(2) Goldberg (186).  Goldberg doesn’t challenge that X and Y made the statements at issue.  However, he argues that they are not admissible against him because they were made before he joined the conspiracy.  Tough noogies, says the court.  A late-joining conspirator takes the conspiracy as he finds it.  A conspiracy is like a train, and when a party steps aboard, he is part of the crew and assumes conspirator’s responsibility for the existing freight.   

(3) Doerr (187).  Prostitution conspiracy.  Two statements at issue: (1) a curtain is going to create problems with the police; (2) I can’t believe you don’t know what’s going on.  FRE 801(d)(2)(E) provides that a statement by a co-conspirator is not hearsay if it is offered against a party and is (1) a statement by a co-conspirator made (2) during the course of (3) and in furtherance of the conspiracy.  Appellants argue that prosecution failed to satisfy (3); thus, the statements are hearsay.

(a) Gov’t argues that X had an interest in investing in the club.  Given this, Y’s statements to X were made in furtherance of the conspiracy since both X and Y had an interest in discussing ways the club could improve operations.  Thus, the statements was admissible against Z.  Court says no.  Y’s discussion of the curtain can’t be seen as an attempt to induce X to join the conspiracy.  That statement is more like a narrative discussion of a past event.  

(b) “I can’t believe you don’t know what’s doing on” represents one person mocking another.  This statement is not part of the normal information flow among conspirators and in no way furthered the conspiracy.

(4) Bourjaily (190). Glasser rule (advocated by Bourjaily): In making a 104(a) determination as to whether a conspiracy existed and whether D was a member of it, the court must look only to independent evidence, i.e., evidence other than the statement sought to be admitted.  Thus, under this logic, the court could consider that the Informant placed the coke in the trunk and saw $20K in the car but could not consider the statement about the gentleman friend.  Court rejects this old rule.  Each of Crook’s statements by itself might be unreliable, but taken as a whole the entire conversation between Informant and Crook was corroborated by independent evidence.  The “gentleman friend” (Bourjaily) showed up at the prearranged spot at the prearranged time.  He took the coke, and a huge chunk of cash was found in his car.  To the extent that Glasser meant that courts could not look to the hearsay statements themselves for any purpose, it has been superseded by Rule 104(a).  Thus, we hold that in making a preliminary factual determination under 801(d)(2)(E), a court may examine the hearsay statement sought to be admitted. 

(a) Notice something about FRE 104(a): “In making its determination [the court] is not bound by the rules of evidence except those w/r/t privileges.”  This includes hearsay - even the hearsay that is itself at issue

d. Former Testimony
i. Travelers Fire Ins. (195). Before former testimony can be introduced in a subsequent proceeding,

(1) there must be an inability to obtain the testimony of the witness;

(2) there must have been an opportunity to CX the witness in the former trial by the party against whom the testimony is sought to be used, or by one whose motives and interest were the same; 

(a) It doesn’t matter here that J.C. was unable to CX in the criminal case.  J.B. had the same interest in crossing the witnesses in the criminal trial as J.C. would have.  

(b) What if the civil action had come first?  CX incentive issue is much more potent.  Standards for admissibility become much more potent going from civil to criminal.  

(i) The criminal defendant himself must have had the opportunity to CX in the prior proceeding.  Predecessor in interest doesn’t apply.

(ii) Cts. will scrutinize much more carefully.      

(c) There must be an identity/substantial identity of issues and parties.

(i) It doesn’t matter here that J.C. was not a D at the earlier criminal trial.  An innocent partner may not recover on property willfully burned by a co-partner.  Also, J.C. had same interests in CX as J.B.

(ii) The question of substantial identity of parties is important only with regard to the parties as against whom such testimony is offered.  Thus, it doesn’t matter that the State was J.B.’s adversary in the first case and now it’s the insurance co. 

ii. Note on Issue Preclusion (199).  When an issue that has appeared in a prior action reappears in a second action:

(1) Testimony given in first action may be admissible in second - FRE 804(b)(1).

(2) Judgment in the first action may be admissible as evidence in the second - FRE 803(22).

(3) Under CE, judgment in first action may preclude relitigation of an issue(s) in the second action.  If, however, the judgment is merely introduced as evidence, it can be contradicted with other evidence and the second trier of fact may reach a different result.  

(4) CE often doesn’t apply, despite the existence of overlapping lawsuits.

(a) issue was not actually litigated (e.g., a plea of guilty wouldn’t be admissible in a subsequent action because nothing was litigated);

(b) issue was not essential to the judgment;

(c) first action didn’t come to final judgment;

(d) procedures in the two courts are substantially different;

(e) BOP has shifted;

(f) public interest would be detrimentally affected;

(g) second action was not foreseeable;

(h) inadequate opportunity/incentive to litigate the first action.

(5) See Sharlot’s bus accident hypos - C, 179.

iii. Note on Predecessor in Interest (200)

(1) Rule/legislative history fairly murky on what “predecessor in interest” means.  The Rule requires that there have been an opportunity to examine the witness by the party against whom now offered or by a “predecessor in interest” with a similar motive.  (See McCormick, § 303.)  

(a) When the testimony is offered against a criminal defendant, the defendant himself must have been a party to the prior action.  I.e., this predecessor in interest crap doesn’t apply.

(b) Courts have taken different approaches in construing the predecessor in interest language.  

(i) community of interest: must be some connection/shared interest between the party against whom evidence is offered and his predecessor in interest such that adequacy of CX is insured.  

(ii) adequacy of CX: courts must insure that we can fairly say that the prior CX adequately protected the interests of the witness against whom this evidence is now offered.  The former testimony can be excluded if the D against whom the evidence is now offered shows that the CX was inadequate b/c, for ex., he would have pursued additional lines of questioning.  

(c) Sharlot says he doesn’t think “predecessor in interest” requirement means anything other than “somebody with a similar incentive to CX.” 

iv. Salerno (201).  Issue was whether 804(b)(1) permits a criminal defendant to introduce the grand jury testimony of a witness who pleads the 5th at trial.  P charged that the mob was rigging bids in the concrete business.  At grand jury hearing, Ws exculpate Ds.  At trial, Ws take 5th.  D seeks to offer former testimony.  Sct. rejects, holding that the appellate court improperly failed to consider whether the “similar motive” requirement was satisfied.  Good argument that it isn’t, given that a prosecutor may not know, prior to indictment, which issues will have importance at trial and, thus, may fail to develop grand jury testimony effectively.  Further, once P figures out that the Ws they called will exculpate D, they are no longer interested in pursuing them, at least not at the grand jury stage.  At the grand jury proceeding, the P is solely interested in persuading the jury to indict.  

v. See hypos - p. 183 and C, 183-89.  

vi. Texas law on former testimony

(1) More liberal than FRE 804(b) because it doesn’t include “predecessor in interest.”  The Texas rule is simply that evidence will be admissible if a person at an earlier hearing had similar interest, motive and opportunity.  

e. Declarations against Interest 
i. Introduction

(1) Rationale: people don’t say things that are against their interest unless they’re true.  

(2) Admissible against any party since such a statement is thought to be intrinsically reliable.  Contrast with admission by a party opponent, which can only come in against the party himself (or a co-conspirator or principal).

(3) FRE require that declarant be unavailable - FRE 804(b)(3).  TRE don’t require unavailability - TRE 803(24).

(4) Some courts have said declarations against interest must be based on personal knowledge.  There is, of course, no such requirement for admissions by party opponents.  

(5) If a declaration contains both self-incriminating and self-serving statements, you can draw both inferences such that there is a balancing process.

(6) To the extent that declarations against interest are offered in criminal cases, there will have to be corroboration.

(a) Under FRE, must have corroboration for exculpatory statements.  

(b) Under TRE, must have corroboration for exculpatory and inculpatory statements.  

(7) In Texas, declarations against interest are also admissible if they would make the declarant an object of hatred, ridicule, or disgrace.  This is pretty wide open.    

(8) Declarations against interest often overlap with admissions by co-conspirators.  To the extent the declaration is inculpatory, there’s a good chance it will fit within either category.    

ii. G.M. McKelvey (207).  A declaration against interest by one not a party or in privity with a party to an action is admissible in evidence where

(1) the person making such declaration is either dead or unavailable as a witness due to sickness, insanity or absence from the jurisdiction;

(a) Employees were unavailable b/c they were summoned yet not found within the jurisdiction by the sheriff.

(2) the declarant had peculiar means of knowing the facts he stated; 

(a) An embezzler certainly knows better than anybody how much he took.

(3) the declaration was against his pecuniary or proprietary interest;
 and

(a) Such declarations render them civilly liable.

(4) he had no probable motive to falsify the facts stated.

(a) Possible that they could have understated the amount sold, but that wasn’t raised at trial. 

iii. See loan hypo - C, 197.  Shows interesting problem of whether a statement can fairly be said to be “against X’s pecuniary interest” when in fact the statement is ambiguous.   

iv. Barrett (208).  D, nicknamed “Bucky,” convicted for stealing a stamp collection.  Trial court refused to admit testimony of a defense witness, Melvin, who would have testified that Tilley had told Melvin, w/r/t the stamp heist, that “Bucky wasn’t involved.  It was Buzzy.”  D argued that this testimony was admissible under 804(b)(3) as a declaration against interest insofar as it showed Tilley’s inside knowledge of a crime.  CA1 holds that FDC should have admitted it.  

(1) Rule 804(b)(3) requires a two-part analysis:

(a) Do the offered remarks come within the hearsay exception as a “statement against interest”?  

(i) A reasonable person would have realized that remarks of the sort attributed to Tilley strongly implied his personal participation in the stamp crimes and, thus, would tend to subject him to criminal liability.     

(b) If they do, is there sufficient corroboration to clearly indicate trustworthiness?   

(i) Court notes that statements made over a card game, but that doesn’t destroy the statements’ reliability.    

(ii) What the hell does the court mean by corroboration?   See McCormick, § 319(e).  

1) Jim Jones poison Kool-Aid hypo.  In trial of one of Jones’s lieutenants for the attempted murder of a U.S. Congressman, P offered Jones’ lawyer who would testify about Jones’s dying statements to the lawyer detailing the planned attack and the lieutenant’s involvement in it.  Obviously, the statement was against Jones’s interest.  Additionally, the fact that Jones relayed the plan with such detail (including lieutenant’s involvement in it) and that the attempt went down exactly as Jones said it would (through his lawyer’s testimony) serves to corroborate the testimony.  

2) Any time a statement is made to a peace officer there will be heavy suspicion that it is self-serving.  Such statements need a lot of corroboration.     

3) Note: 804(b)(3) requires corroboration for exculpatory but not inculpatory.   

v. Williamson (213).  804(b)(3) applies only to declarations or remarks by Harris that were individually self-inculpatory.  Due to his strong motivation to implicate the Williamson and exonerate himself, a co-defendant’s statements about what the D said and did are less credible than ordinary hearsay evidence.  

(1) Sometimes, such statements are admissible.

(a) e.g., A declarant’s squarely self-inculpatory statement, “Yes, I killed X” will likely be admissible under 804(b)(3) against accomplices who are being tried under a co-conspirator liability theory.  

(b) e.g., By showing that a declarant knew something, a self-inculpatory statement can help the jury infer that his confederates knew it as well.  

(c) e.g., When seen with other evidence, an accomplice’s self-inculpatory statement can inculpate the D directly: “I was robbing the bank on Friday morning” coupled with someone else’s testimony that the declarant and the D drove off together Friday morning, is evidence that the D also participated in the robbery.  

(2) Whether a statement is self-inculpatory can only be determined by viewing it in context.  

(a) Apparently neutral statements - “I hid the gun in Joe’s apartment” - may not be confessions of a crime, but if they are likely to help the police find the murder weapon, then they are certainly self-inculpatory.  

(b) Always ask whether the statement was sufficiently against the declarant’s penal interest that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true; this question can only be answered by looking at all the surrounding circumstances. 

(3) Court ultimately sent the case back to the trial court for it to decide whether Harris’s admitting that he was part of a larger operation is self-inculpatory.  Think about Barrett.  Like Barrett, Harris’s statements reveal knowledge of a larger crime and his role in it.  

(a) But: Barrett involved statements made among friends in a card game; Williamson involved statements made by an arrested suspect to a cop.  

(b) Still, says Sharlot, doesn’t mean Harris’s statement is completely worthless.  

(4) Williamson reflects a growing interpretation of 804(b)(3): instead of exculpatory statements being regarded with suspicion, inculpatory statements are. 

vi. Lily (Sharlot mentioned it in class - C, 211).  As we know, state courts are able to interpret their own rules of evidence.  But: in Lily the U.S. Sct. held that statements that inculpate do not fall within a firmly-rooted exception to the hearsay rule.  Over the years, the court has ruled that certain exceptions are “firmly-rooted” and others are not.  Once the Court says an exception is not firmly-rooted, it must also pass 6th Amendment muster in addition to whatever the state courts have said are the rules for interpreting their own rules of evidence.  Under this 6th Amendment test, there must be “particularized guarantees of trustworthiness” that the inculpatory statement is reliable.  These “particularized guarantees” are not to be found simply because there is evidence that is external that corroborates the declaration.  Rather, such guarantees must be found in the circumstances under which the declaration was made.        

vii. See Hypos, p. 216; C, 217

f. State of Mind
i. Adkins (217).  H wants to testify to statements made by the wife about automobile rides, dinners, and flowers.  She is the out of court declarant who tells H how wonderful the D is. 

(1) These statements would be admissible to prove that her affections had been alienated without there being any hearsay problems.  What we care about is the fact that the statements were made, not whether they were true. 

(2) So it’s fine to use evidence of automobile rides, flowers, and dinners to show that her affections were alienated.  It’s not fine, however, to use this evidence to show that D actually did these things.  The state of mind exception does not include “a statement of memory or belief to prove the fact remembered or believed.”  In this second case, we are in fact offering this evidence for its truth, so it’s hearsay. 

(a) Debt collector hypo - C, 231

(b) Newspaper libel hypo - C, 233

(i) Both just like Adkins because the evidence is competent to show that customers’ affections have been alienated (“I don’t want to do business with P anymore.”) but incompetent to show the reason for that alienation of affection (D’s aggressive debt collection tactics; that the paper printed the story).  

(ii) But note: If you can prove by independent evidence - i.e., non-hearsay evidence - that, for ex., the newspaper actually published the libelous article, then there’s no prejudice to the paper in having W testify that “Ever since I read that article I thought P was a scumbag.”  But if all you’ve got is W making this statement, this is incompetent evidence to prove that D actually printed the article b/c is a “statement of memory to prove the fact remembered.”  

(3) Issue: Can the jury be allowed to hear evidence that is incompetent as to Y in order to prove X, for which the evidence is competent?  Yes.  Evidence which is admissible for one purpose does not become inadmissible w/r/t X just because it is inadmissible w/r/t Y.  Where evidence is admissible for one purpose but inadmissible for another purpose, the judge must use his discretion to prevent misuse of the evidence by the jury.  The judge could do so by removing portions of the admitted evidence which are highly prejudicial or he may give instructions to the jury as to the purposes for which such evidence are and are not to be used.  Here, although the wife’s statements were hearsay and damaging to D on certain issues, the trial judge did not make any effort to protect D against misuse of the evidence.  Reversed.     

ii. Hillmon (221).  Similar problem here as in Adkins.  Both involve an expression of an existing state of mind.  But in Hillmon, the letters indicated an intention to do something in the future.  In Adkins, the statements went only to her then-existing state of mind, the simplest case for state of mind.  There’s a general belief that prospective statements are admissible to show that the declarant did whatever he expressed intent to do.  Or, they can be used to show the opposite (see dead wife in bathtub hypo - C, 235).  

(1) When the intention of a party is in itself a distinct and material fact in a chain of circumstances, it may be proved by contemporaneous oral or written declarations of the party.  Walters’s letters indicate his intention to go to Crooked Creek.  They are, however, not definite statements of what Walters had in fact done.  The letters only make Walters’s presence at the intended location more likely.  Whenever the bodily or mental feelings of an individual are material to be proved, the usual expression of such feelings are original and admissible evidence.   

(2) In these letters from Walters, we don’t really care about his intent to go to CO.  We just care about the fact that this makes it more likely that he was there.  His intention to go makes it more likely that he actually went.  Adkins dealt with a statement like “I feel X,” and X was the issue in the case.  Hillmon, however, deals with a statement like “I plan to do X with Y.”  Can A’s state of mind be used to prove something that B did?    

(a) Court makes a point to note that letters would be a natural way to express such intention and that there is no reason to doubt the trustworthiness of the letters.  

iii. Shepard (224).  D argued that wife was suicidal and killed herself.  Does her statement “Dr. Shepard has poisoned me” rebut this charge and show her will to live?  Yes.  However, the statement was introduced as evidence of someone else’s past act, i.e., that D had poisoned his wife.  Declarations of memory, pointing to events of the past, are clearly hearsay and do not fall within the state of mind exception.  So the evidence is incompetent to prove what D actually did but competent to prove W’s will to live.  The problem, though, is that even if we believe the statement is competent to show W’s will to live, the prejudice greatly outweighs the probative value.  Unlike Adkins, there’s no way to excise the portion that shows will to live from the portion that shows husband’s conduct because there is a single statement.  (See hypos, C, 249.)    

(1) Garford Trucking (Sharlot mentioned it in class - C, 241).  Statement about taking 290 “because it would be faster” is clearly retrospective.  Driver wants it admitted to show that, rather than being on a “frolic” by taking 290 instead of 71, he was actually trying to serve the master.

(a) What if he had picked up a hitch-hiker on 290 who asked him why he was taking 290 instead of 71 and he answered, “because it’s better for my boss since it’s faster”?  

(b) Under the facts of the actual case, though, the statement was made 10 days later, and the guy has “motive to dissemble,” which concerned the Hillmon court.  

(i) 803(3) specifically provides that “a statement of memory or belief to prove the fact remembered or believed” is inadmissible.  Is a state of mind a “fact” within the meaning of this proviso?  The answer is unclear.  

(2) Somebody else’s state of mind

(a) In both Garford and Shepard the statements are retrospective.  At least in Garford, the declaration is about the declarant’s own state of mind.  In Shepard, the declaration is about somebody else’s state of mind.           

(b) In both Hillmon and Shepard the declarations involved somebody else.  (Hillmon: Involves Walters’s intent to do X but also involves Hillmon’s intent to do X; Shepard: “X did Y.”) 

(c) **Why does the rationale of the state of mind exception cover somebody else’s intention?  To this extent, aren’t Shepard and Hillmon similar insofar as they involve statements as to another person’s intention or conduct?  Does the rationale for state of mind fit when we’re talking about another person?

iv. See hypos, p. 227; C, 245.

v. Pheaster (228).  The Hillmon doctrine (i.e., evidence of declarant’s direct statement of intent is admissible hearsay when used to establish that declarant acted in accordance with that intent) allows admission of hearsay statements to prove intentions of a declarant, even if the intentions involve another party’s actions.

(1) See hypos, C, 251; 253; 255; 257; 259.

vi. Zippo (234).  Properly conducted surveys constitute admissible hearsay under the state of mind exception because they are statements of present state of mind, belief, or attitude.  Even if not admitted under the state of mind exception, these surveys are admissible because of their necessity and their trustworthiness.  Surveys are necessary and efficient because it is highly impractical to have a large number of people testify directly in court.  Additionally, surveys are trustworthy because they do not present the dangers normally associated with hearsay statements.  First, there is no danger of faulty memory or perception.  Second, there is no danger of falsification because the people who are surveyed would have no reason to falsify their statements.  Thus, surveys are admissible to show likelihood of confusion between Zippo and Rogers lighters. 

(1) What about the fact that people had sent Rogers lighters to Zippo to be repaired?  This should be admissible over a hearsay objection as well b/c this is non-assertive conduct: people aren’t intending to say, “This is a Zippo.”  

(2) Whether the survey was conducted in a scientific manner is a big factor.      

vii. Hypos - 239, C, 265  

g. Medical Diagnosis or Treatment
i. Statements of the declarant’s present physical condition, medical history, past or present symptoms, pain, or the general cause of the declarant’s condition are admissible.  Rationale: declarant’s strong motivation to be truthful. 

ii. Inside the Rule

(1) No distinction b/t an examining physician and a treating physician.  A physician who examines the declarant solely for purposes of testifying at trial may testify to the same extent as the physician examining the declarant for purposes of treating his injuries.  

(2) Statements made to anyone associated w/ providing medical care.  I.e., need not be a physician but could be a nurse, ambulance driver, family member, etc.

(a) See hypo - C, 273.

(3) Welteri (241).  Mother’s statement to doctor about her child for purposes of child’s medical treatment within the scope of the Rule.

(4) Statements regarding causation if causation is a factor in the medical treatment.

(a) Iron Shell (242).  Rape complainants statements about the causes of her vaginal injury sufficiently related to medical treatment to be admissible.  Court proposes two-part test:

(i) Declarant’s motives must be consistent with the purposes of obtaining medical treatment.

(ii) Content of the statement must be such as is reasonably relied upon by physicians in providing medical treatment or diagnosis.

(b) Iron Thunder (242).  Similar.  Statements about cause of rape admissible b/c

(i) Statements made in response to questions by physician

(ii) Statements did not specify the persons responsible for the declarant’s condition or contain any facts unrelated to medical diagnosis or treatment.

(c) See hypo - C, 271

(5) “Tender years”

(a) Nick (242).  Statements made by a three-year-old assault victim to a doctor to a physician were admissible where the identity of the assailant was not revealed.

(b) Renville (242).  Statements made by a child identifying her assailant were admissible given that there was nothing to indicate a motive other than that of a patient responding to questions by a physician for purposes of medical treatment.  

(i) See Morgan - C, 277: Rule has sincerity built into it by virtue of the declarant’s strong self-interest in being truthful.

iii. Outside the Rule

(1) O’Gee (241).  Court stated in dictum that 803(4) was not intended to cover a patient’s statement to his physician about another physician’s opinion.

(2) Rexall Corp. (241).  Declarant’s statement that her doctor told her he was giving her a certain drug outside the Rule b/c it’s a statement by the doctor, not by the patient.  In general, courts very reluctant to rule that 803(4) covers any statement by the physician to the patient of to third parties concerning the patient’s condition.       

(3) Statements regarding causation if causation is not a factor in the medical treatment (e.g., if dealing with fault).

h. Prior Identification
i. Prior identification of D by P is non-hearsay.  Rationale: the i.d. made near the time of the incident is more reliable than the one made in court b/c of relative proximity of time.  

(1) See hypos - C, 281-85.

ii. Owens (244).  V a counselor at a federal prison.  Attacked and beaten with lead pipe.  Lost short-term memory. 3 weeks later in hospital, i.d.’s D as his assailant to an FBI agent.  At trial, testified to attack and testified that he clearly remembered making an i.d. of D at the hospital but that he had no current ability to make the i.d.  Also testified that he couldn’t recall whether anyone had suggested to him that D was the assailant nor why he himself had initially thought D was the assailant.  U.S. S.Ct held that an out-of-court statement of a declarant identifying a person does not constitute a violation of the Confrontation Clause or the hearsay rule, even if the declarant can’t currently make the i.d.  Statements made under 801(d)(1)(C) do not constitute a violation of the Confrontation Clause or the hearsay rule simply due to the declarant’s subsequent loss of memory.    

(1) Confrontation Clause only guarantees an opportunity to CX; it does not guarantee an effective CX.  As long as D has the opportunity to bring out such matters as the witness’s bias, lack of care, poor eyesight, his bad memory, etc., the Confrontation Clause is satisfied.

(2) 801(d)(1)(C) is satisfied if the declarant testifies at trial or a hearing and is subject to CX.  A declarant is “subject to CX” when he is placed on the stand, is under oath, and is answering questions willingly.  Thus, a declarant who is under oath at trial and testifies to lack of memory is still “subject to CX.”       

(a) Sharlot doesn’t seem too sure about this case.  You have an out of court statement being offered as non-hearsay under 801(d)(1)(C), which is predicated on the availability of V to testify.  All V can say, however, is “I don’t recall.”  V’s condition is actually such as to fit within the definition of unavailability under FRE 804(a)(3) (which includes lack of present recollection).  Yet this statement is offered under 801(d)(1)(C), which is predicated on V being available.  

(b) The dangers or mid-i.d. are huge here.  But the Court seems to think it’s enough that the jury is aware of all the attendant weaknesses. 

iii. Hypos - 248; C, 289

i. Present Recollection Refreshed and Past Recollection Recorded
i. Baker (248).  

(1) Requirements for past recollection recorded

(a) Record was made by or adopted by the witness at a time when the witness did have a recollection of the event; and

(b) Witness can presently vouch for the fact that when the record was made or adopted by him, he knew that it was accurate.

(i) We impose rigorous requirements here b/c the record itself will be offered as evidence.

(ii) Best evidence rule applies here.  As the proponent, you have to authenticate the document as the original or else, if it’s not the original, give a good reason why you can’t produce the original and demonstrate that this is an accurate copy.  

(iii) rationale: no memory problems (b/c made at or near time of event); no perception problems (b/c made by person with first-hand knowledge); sincerity taken care of by the fact that W is in court and subject to CX.

(2) Requirements for present recollection refreshed

(a) It can be anything!! Even a bowl of linguine parmesan!!

(i) We don’t worry about what’s used to refresh recollection b/c once the witness’s recollection is refreshed the witness’s testimony will be offered as evidence.  The refreshing device itself is non-evidence. 

(ii) Once something has been used to refresh recollection, the opposing party can see it, show it to the jury, and even introduce it into evidence.  But, only that portion that was used to refresh recollection (e.g., with a 20-page document) may be shown to the jury.  

(iii) Your opponent always has the right to ask your W whether he has always remembered the events about which he’s testifying or if his recollection has been recently refreshed.  If he acknowledges that his recollection has been recently refreshed, you opponent can demand to see the refreshing items.  

1) Trial judge has discretion in civil cases to order production.

2) Trial judge in criminal case has no discretion.  D has absolute right to see items.  

a) See hypo - C, 293.  Implication is that criminal D has right to see documents even if W testifies that the documents she reviewed in effort to refresh her recollection has no effect on her memory.  

(iv) Criminal D’s right to see any report or statement made by a government W prior to that W’s testimony.  (Federal = Jenks Act; Texas = Gaskins Rule)

(v) Danger of waiving privileges - C, 293 

ii. Adams (254).  Trying to get in the insurance company representative’s notes of an interview with the P.  Notes contain no mention of the injury P now claims.  Theory is that it was the agent’s job to interview people and to discover as much as he could about their injuries.  It would be his practice to record such a claimed injury.  His failure to make such a record indicates that there was no such record and no such injury.  Trial judge would not admit the memo made as a past recollection recorded since the witness’s memory was not refreshed by reading the memo.  In most states evidence of past recollection may be admitted when a witness who has prepared the statement indicates that his memory cannot be refreshed by any source.  Sharlot says this judge was flat wrong.  The fact that the memo is comprised of pencil-jottings is irrelevant.  803(5) doesn’t give us any reason to think that these are insufficient to constitute a “memorandum or record.”

(1) Note: the proponent of a past recollection recorded need not show that the W has no recollection.  Only need show that the W has insufficient recollection to testify. 

(2) See “Variations on Adams,” C, 299.  

(3) See hypo - p. 259; C, 305.

j. Business and Public Records
i. If a business record is made by somebody with first-hand knowledge or by somebody who got the information from somebody with a business duty to report it, it’s admissible for its truth - period.  If, however, there’s a business record but it contains information that is not first-hand knowledge nor obtained from someone with a business duty to report, then we need a separate exception for that information, e.g., excited utterance, admission by a party opponent, etc.    

ii. Johnson v. Lutz (260).  Conflict about the circumstances of a motorcycle accident.  D offered a police report at trial and it was excluded; claims on appeal that this was erroneous.  App. ct. affirms.  The police report was not made in the regular course of business.  Further, the cop who made it wasn’t even present at the time of the accident; he made the report based on conversations with bystanders.  

(1) See hypos - p. 263; C, 311.  

(2) See hypo - C, 313.

iii. Prince note (263).  In Kelly v. Wasserman, P conveyed her house to D in exchange for D’s alleged oral promise to pay her debts and to allow her to live rent-free in the house.  Dispute arises w/r/t the terms of the occupancy.  P said the deal was that she could live in the house rent free for life.  D said the deal was she could live in the house rent free so long as the Housing Dep’t didn’t object to the number of tenants in the house.  P, who was a welfare beneficiary, offered records of conversations b/t D and the Welfare Dep’t. that contained statements that D had agreed to allow P to live rent free in the house for life.  The court admitted these records under the BRE.  Prince agrees that the records were made by the Welfare Dep’t. in the ordinary course of their business.  But he criticizes the fact that D was not under any business duty to report the information.  This is true, but Prince forgot something: we don’t need for D to have had a business duty to report in order to get the records in b/c we’ve got admission by a party opponent.  

iv. Duncan (265).  Scheme to defraud insurance companies by checking into hospitals with fake injuries.  Ds convicted of mail fraud and conspiracy.  On appeal, argue that the court erred in admitting into evidence the records of insurance companies.  Court rejects.  The insurance company compiled these records from the business records of the hospital.  Because the medical records from which the insurance co. records were made were themselves business records, there was no accumulation of inadmissible hearsay.  There is no requirement that the witness who lays the foundation be the author of the record or be able to personally attest to its accuracy.  Further, there is no requirement that the records be created by the business having custody of them.  Instead, the primary emphasis of 803(6) is on the reliability or trustworthiness of the records sought to be introduced.  There is no reason to think these records were untrustworthy: hospitals and insurance companies  rely on these records in conducting business.  Even if the insurance company records contained some medical information not taken from actual hospital records, that information was admissible as non-hearsay evidence as an admission by an agent.  A patient routinely authorizes the release of medical records for use by insurance companies.  A medical provider acting without express authority to release information would be acting as the patient’s agent in obtaining payment of medical expenses from insurance companies.  

(1) See hypo, p. 267; C, 317.  

v. Williams v. Alexander (267).  P hit by D’s car in a crosswalk.  P introduced so much of the record as bore on his injuries and their treatment.  D entered the balance of the record, which contained an entry to the effect that P had stated to the physician that another car ran into the back of the car that hit him.  P denied making any such statement.  Court excludes this portion of the record.  Says that entries in a hospital record do not qualify under the BRE unless made in the regular course of the business of the hospital.  The business of a hospital is to diagnose and treat ailments.  A memorandum made in a hospital record of acts or occurrences leading to the patient’s hospitalization are not germane to diagnosis or treatment and, therefore, are not within the regular course of the hospital’s business.  Such statements are immaterial to treatment and were never intended to be relied upon in the treatment of the patient.  Consequently, there is no need in that case for the physician to exercise care in obtaining and recording the information or to question the version, whatever it might be, that is given to him.  Lack of trustworthiness.

(1) Dissent (and Sharlot).  The statement by P is clearly admissible as an admission against interest by the P; this case shouldn’t even be analyzed as a BRE.  If, however, you insist on analyzing it as a BRE, why be so damn narrow?  Doctors ask about causes all the time.  Do we really think that a highly-skilled professional is going to write down incorrect information?  How does he necessarily know for sure whether or not he might or might not want to rely on info about the cause of the accident at the time he initially writes it down?  He doesn’t.  Therefore, he’ll no doubt be careful to take down the info accurately.  Sharlot says this case is just Kelly v. Wasserman.  BRE + admission by party opponent.                        

vi. Sharlot’s Comments on Computerized Evidence.  

(1) Process of authentication will be the same for computerized records as for any other business records.  Foundation witness will have to testify that it’s a record kept in the regular course of business, made by someone with personal knowledge, etc.  (See Hahnemann (273): There is no reason to believe that a computerized business record is not trustworthy unless the opposing party comes forward with some evidence to question its reliability.)  

(2) It doesn’t matter that a foundation witness for computerized records doesn’t know anything about computer science etc.  It’s enough that she can attest to the fact that the record is kept in the regular course of business, made by someone with personal knowledge, etc.  

(3) However, if computer-generated evidence is created (a) by a very specialized program (b) for purposes of litigation, courts will be very suspicious.  See Potamkin Cadillac (275).  The proponent will have to produce an expert to testify about the program and its operation and make the program available to the opposing party so that they may inspect it and so that they may make an effective CX.  

(4) Experts often testify on the basis of computer-generated information.  Such info must be made available to the other side so that they can effectively CX the expert.

(5) Emerging problems with the Internet and e-mail.  Three kinds of evidence from the Internet

(a) Evidence posted on the web site by the owner of the web site

(b) Evidence posted on the web site by others with the owner’s permission

(c) Evidence posted on the website by hackers without the owner’s permission

(i) As with any evidence, you have to authenticate it.  See FRE 901.  You’ll need to figure out to whom the web site statements are attributable.

1) E.g., if you want to prove that the gov’t said something, you’re in good shape if you can point to a website like www.[***].gov.  If the statement you allege the gov’t made is in another place, however, you’re going to have to work harder to prove the gov’t actually said it.      

(ii) Even if you can successfully authenticate this type of information, you’ll have to hurdle hearsay problems.  You should look for things like admissions, market reports, business records, etc.   

vii. Palmer (276).  Train accident.  Engineer makes statements to the Public Utilities Commission about how the accident happened.  Ds offered this statement into evidence at trial, and it was excluded.  U.S. Sup. Ct. affirms, holding that the record was not made in the regular course of business of the RR co.  An accident report may affect a business insofar as it affords information on which management may act.  But such a report is not typical of entries made systematically or as a matter of routine.  Even though the conduct of a business commonly requires payment of tort claims, the fact that a business makes a regular practice out of recording accidents does not put those statements in the class of records made in the “regular course of business.”  If it did, then any business could install a regular system for recording and preserving its version of accidents for which it could be potentially liable in litigation.  The trustworthiness of such records would be very doubtful.  Because these records were made for litigating and not railroading, they are not within the regular course of the railroad’s business.  

(1) Sharlot: If there’s a risk that an enterprise might create self-serving statements, isn’t that something that a jury could reasonably understand and consider in assessing the credibility of the evidence?  In short, shouldn’t the risk of fabrication go to weight and not to admissibility?  

viii. Lewis v. Baker (278).  P injured in RR yard.  Sues RR, claiming that brake on car failed.  D argues that brake was working fine right b/f the accident and points out that no one was around to observe P’s alleged injury.  In support  of its theory, D offered a report of the investigation of the accident conducted by some of D’s staff: X, Y, and Z.  P argues that Palmer precludes admission of such reports: they’re not made in the regular course of the RR’s business.  Court rejects this and distinguishes Palmer.  In Palmer, the engineer had been personally involved in the accident and would be personally on the hook in litigation.  Therefore, he had a strong motivation to exculpate himself in making the report.  In this case, by contrast, there could have been no similar motivation for X, Y, and Z.  They were not personally involved in the accident, would not be personally on the hook in litigation, and therefore had no motivation to exculpate themselves in making the report.  Here, the RR co. was required by law to make such a report.  Given this plus the absence of anything to indicate lack of trustworthiness, the report is admissible.  

(1) Sharlot: If I work for a co., don’t I have an interest in protecting the provider of my livelihood?  Might I have an interest in making sure that the person who gives me my paycheck doesn’t get his ass sued off?  Consequently, even though I’m not personally on the hook, might I, like the engineer in Palmer, have a motive to fabricate?!!

ix. Yates (281).  It’s a question of (a) who made the report and (b) who’s seeking to introduce it.  Here, P had five different doctor reports he wanted to introduce: 1, 2, 3, 4, and 5.  D argues that 1-5 were all prepared in anticipation of litigation and, thus, should be excluded under Palmer.  Court says given the fact that the reports were made in anticipation of litigation, we need to find a counterbalancing element of trustworthiness.  W/r/t report 1 and 2, this element is present.  If a report is made by the D and the P seeks to introduce it (or vice versa), that added element of trustworthiness is present.  Reports 1 and 2 were made by defendant’s doctors and plaintiff is seeking to introduce them.  Reports 3-5, however do not have this added element of trustworthiness.  They were made by plaintiff’s doctors and plaintiff is trying to introduce them.  Thus, 1 and 2 get in, 3-5 are out. 

(1) See “Practical problem in Yates,” C, 335.  Different types of diagnoses are regarded differently.

(a) Category 1: conditions that are apparent to anyone

(b) Category 2: conditions about which experts wouldn’t disagree

(c) Category 3: conditions diagnosed based on medical conjecture

(d) Categories 1 and 2 admissible; category 3 inadmissible.  

(e) Opponent of the evidence has the burden to establish that the diagnosis is “category 3" and therefore shouldn’t be admitted. 

x. Summary of Palmer, Lewis, and Yates.  Reports generated in the normal course of business are presumptively admissible.  If they are generated in contemplation of litigation, however, they are presumptively inadmissible (Palmer) unless there is some added element of trustworthiness to counterbalance the fact that the records are litigation-oriented (Lewis, Yates).  This extra element of trustworthiness if found when the reports are prepared by somebody who is not a party to the litigation (Lewis) or when they are prepared by the party against whom they are now offered (Yates).  

(1) See Sharlot’s “illustrative cases” - C, 333.                  

xi. Beech Aircraft (284).  Factually based conclusions and opinions are admissible under FRE 803(8)(C) so long as the trustworthiness portion of the rule is satisfied.  

(1) To show untrustworthiness, you can demonstrate that the report was based on data that (a) would not normally be relied upon in those circumstances and/or (b) that would not be admissible in court.  

(2) A report from, say, the EEOC is likely to be based on multiple levels of hearsay.  Further, there’s no reasons to think that the people who made the report are especially good at separating the true from the untrue.  Nonetheless, courts have been very quick to admit such reports under 803(8), leaving it to the opponent of the evidence to prove untrustworthiness.  

(3) The more a report is based on scientific expertise, the more likely a court is to admit it.

xii. Oates (290).  Law enforcement and government reports prepared in the regular course of business are not admissible against a D in a criminal proceeding.  803(8)(C) explicitly excludes such reports b/c the rule only applies to civil proceedings and criminal cases where such evidence is introduced against the government.  The rule does not allow used of such evidence against a criminal D.  As such, they are excluded under 803(8)(C).  The chemist’s reports may also fall within 803(8)(B) b/c this rule may be construed broadly enough to include a chemist as “law enforcement personnel.”  Even if the reports qualify under the BRE, they cannot be admitted.  First, there’s a good chance that they don’t qualify given the discrepancies in the worksheets; that makes them untrustworthy.  Further, even if the BRE is completely satisfied, to admit these reports under the BRE would fly in the face of congressional intent in 803(8)(B) and (C).  The effect of 803(8)(B) and (C) was to render inadmissible law enforcement and evaluative reports against Ds in a criminal proceeding.  You can’t use the BRE as an end run around the congressional intent manifested in 803(8)(B) and (C).  

xiii. Grady (297).  The opposite extreme of Oates.  Reports of police officers or other law enforcement personnel are admissible against a criminal D when they are not used to prove the government’s case.  Here, the reports did not prove the commission of the crime charged and, thus, didn’t prove the government’s case in chief.  The reports were made pursuant to the routine function of recording serial numbers and receipt of weapons.  

(1) Sharlot: What Congress was concerned about with 803(8)(B) and (c) is the Palmer-type problem: law enforcement may generate records that are “dripping w/ motivation for misrepresentation.”  But at some point it defies reason to say that just because somebody is involved with law enforcement they are automatically within the realm of Congress’s concerns in 803(8)(B) and (C).  You do, however, have to acknowledge that there’s a difference b/t jotting down a serial number (Grady) and performing a chemical analysis (Oates).  I.e., maybe it’s appropriate that we’re more rigid in places where the process is more complex and, therefore, error prone (chemical analysis) than in places where the analysis isn’t so complex (serial numbers).  

xiv. See hypos - p. 298; C, 353.  

k. Residual Exception & Confrontation Clause issues
i. Turbyfill (311).  A hearsay statement may be admitted into evidence if the trial court finds that the statement is offered as evidence of a material facts and is more probative than any other evidence on the point for which it is offered.  Additionally, the trial court must find that it is in the best interest of justice to admit the statement into evidence.  In this case, Anderson’s account of the accident was prepared when the accident was fresh in his mind.  He wrote the report without any pressure or supervision from his superiors.  Additionally, the report was introduced to prove a material issue (how P was injured), and it is more probative on that point than any other evidence.  All of these factors indicate that Anderson’s report possessed circumstantial guarantees of trustworthiness.  (Note: Texas has no residual exception.)  

ii. Dent (312).  In order to be admitted into evidence, an unavailable witness’s grand jury testimony, which does not fall within an enumerated hearsay exception, must satisfy the Confrontation Clause in addition to the residual hearsay exception.  In order to fulfill the Confrontation Clause requirement, there must be a showing of particularized guarantees of trustworthiness.  In this case, the W who testified at the grand jury was unavailable because he was in a foreign country.  The W, however, knew D and his testimony was relevant in determining the relationship b/t the Ds and the weapon found in the car.  There was minimal corroboration indicating the D was the owner of the car.  Lack of corroboration, however, is of no consequence b/c corroboration alone does not support a finding of particularized guarantees of trustworthiness.  In this case, the grand jury testimony did not satisfy trustworthiness requirements, so its admission was error.  

(1) Concurring opinion.  Need to focus on the beginning language of the residual exception: “a statement not specifically covered by any of the foregoing exceptions.”  This is not the same thing as “a statement not specifically admissible . . . .”  If a particular statement can’t come in b/c it is inadmissible under a particular hearsay exception, then you should not be able to resort to the residual exception to get that statement admitted.  The residual exception should only work to admit a statement if that particular statement isn’t covered by a particular hearsay exception.  

iii. Roberts (321).  When a declarant is unavailable at trial, the opportunity to CX the declarant at a preliminary hearing satisfies the “indicia or reliability” requirement of the CC.  Under the CC, face-to-face confrontation of a D and W against him is preferred.  Thus, when the declarant is not present at trial, the first requirement of the clause is to prove that the declarant was unavailable.  The second requirement of the clause is that the declarant’s statement which is being offered at trial bear adequate indicia of reliability in order to allow the jury to evaluate the statement, even though there was no confrontation b/t the D and the declarant.  Here, D had a chance to question P’s daughter on DX at the preliminary hearing, and her testimony was developed.  As such, the daughter’s statements bore an adequate indicia of reliability and were admissible against Roberts at his trial.  In other words, for CC purposes, DX at hearing = CX at trial.  

(1) Blackmun went on to offer more general guidance.  CC doesn’t bar admissibility of all hearsay.  Restricts inadmissible hearsay by:

(a) Necessity: declarant must be unavailable. 

(b) Reliability:

(i) Firmly-rooted hearsay exception

(ii) Particularized guarantees of trustworthiness.

(2) Sharlot: Can it really be that the state must always prove unavailability?  No!  There would be nothing left of the 803 exceptions!!  FN 7 indicates that unavailability may not always be required.  There are classes of hearsay that  - by definition - are not inferior to testimony at trial; in fact, they may be better (e.g., PSI, EU, BRE).  

iv. Inadi (329).  When out-of-court hearsay statements of a non-testifying co-conspirator satisfy the requirements of 801(d)(1)(E), the CC does not require unavailability as a condition to admission of the statements.  The “produce-or-show-unavailability requirement” articulated in Roberts doesn’t apply to all hearsay; rather, it is limited to the offer of testimony from a prior judicial proceeding.  Unlike prior judicial testimony (Roberts), a co-conspirator’s statements derive much of their probative value from the fact that they were made in the course of the conspiracy, a context very different from the trial setting.  Thus, admitting them helps further the search for truth.  

v. Bourjaily (334).  Out of court statements of co-conspirators constitute a firmly-rooted hearsay exception.  

vi. Wright (335).  In order to satisfy the reliability requirement of the CC, a hearsay statement that is admitted under the residual exception must be shown to bear particularized guarantees of trustworthiness based on the circumstances which surround the making of the statement.  (Can’t show reliability based on “firmly-rooted” b/c residual exception is not firmly-rooted.)  The presence of particularized guarantees of trustworthiness must be shown by the totality of the relevant circumstances which surround the making of a particular statement.  As such, independent evidence corroborating the reliability and trustworthiness do not properly support a finding that the statement bears particular circumstances of trustworthiness.  A statement must be inherently trustworthy w/out reference to other independent evidence.  Otherwise, use of strong corroborative evidence will permit the admission of unreliable statements.  In this case, only two factors were relevant in finding trustworthiness.  The first factor is whether the child had a motive to make up the statements in question.  The second factor is whether, given the age of the child, one would expect her to fabricate about an issue such as sexual abuse.  Other factors, such as evidence of abuse or opportunity to abuse, are irrelevant.  Based on the relevant circumstances, the child’s statements were not particularly trustworthy and, as such, should have been excluded.  

(1) Problem of children testifying in D’s presence.  How strong is our preference for live testimony subject to contemporaneous CX in D’s presence?

(a) In some jurisdictions, a finding of unavailability is justified based upon a determination that testifying will cause emotional trauma to the child. 

(b) Some states (including Texas) have enacted statutes permitting either the introduction of videotaped statements or closed-circuit testimony based upon a finding that the child would suffer emotional or mental distress if required to testify in open court.  Maryland v. Craig held that an individualized finding of potential serious emotional distress sufficient to permit a child to give testimony via closed circuit television outside the physical presence of the accused but subject to CX.  

vii. White (341).  Declarations of alleged child-victim of sexual assault.  Mother, cop, babysitter, nurse, and doctor all testify to declarations made by the girl.  All of these statements named D and described what he had done to the girl.  Testimony of mother, cop, and babysitter offered as excited utterances; testimony of nurse and doctor offered as statements made for the purpose of medical diagnosis.  P tried to call the girl, but she broke down crying upon entering courtroom.  Unanimous court holds that there is no CC requirement to prove unavailability of a declarant b/f the declarant’s statements are admitted under the medical diagnosis or spontaneous exclamation exceptions.  Statements made for the purpose of medical diagnosis and excited utterances are made in contexts which inherently provide substantial guarantees of trustworthiness.  Spontaneous exclamations are trustworthy b/c they are made with little or no reflection.  Statements made for the purposes of medical diagnosis are trustworthy b/c a declarant in such a scenario knows that false statements may result in mistreatment or false diagnosis.  To the extent that Roberts implies otherwise, Inadi makes clear that Roberts doesn’t apply where there is a firmly-rooted exception relied upon.  

viii. Chambers (347).  Shows us a separate aspect of the 6th: D’s right to present his own evidence.  Chambers tried and convicted for cop’s murder.  Prior to Chamber’s trial, McD. had confessed to killing cop.  McD. later repudiates that testimony.  At Chambers’s trial, state doesn’t call McD., so Chambers does.  On the stand, McD again repudiates his prior confession.  Chambers then tried to offer the testimony of three Ws who would have testified that McD. had told them that he killed the cop, but Chambers was blocked by two rules: the voucher rule and the hearsay rule.
  Sct. rules that Chambers is entitled to a new trial.  Evidentiary rules that exclude critical evidence may not be applied mechanically when they deny a criminal D a trial in accord w/ fundamental standards of DP.  First, Chambers was denied the right to CX McD based on the voucher rule, which does not permit a party to impeach his own witness.  In this case, the voucher rule has clearly violated Chambers’s right to defend himself.  Second, McD’s own statements against his penal interest are very reliable.  They were made shortly after the murder took place, and in each instance they were corroborated by other evidence.  Also, McD’s confessions were not self-serving b/c he did not benefit from them in any way.  Finally, McD. was present at trial and could have been examined as to the truthfulness of his out of court statements.  Thus, in this case, the testimony excluded by the trial court bore adequate assurances of trustworthiness and should not have been excluded.  

ix. Green (357).  X and Y indicted for rape and murder.  X tried separately; was convicted of both crimes and sentenced to death.  Y attempted to introduce the testimony of Z, who would testify that X told him that X had sent Y off on an errand after they raped the girl and that’s when X shot her.  I.e., Y didn’t have anything to do with the murder.  Trial court excluded Z’s testimony b/c Georgia didn’t have a hearsay exception for declarations against penal interest.  Sct. said that regardless of whether Z’s testimony comes w/in GA’s hearsay rule, under the facts of this case its exclusion constitutes a violation of the DP Clause of the 14th Amendment.  Z’s testimony was highly relevant and substantial reasons existed to assume its reliability.  X made his statement spontaneously to Z, a close friend.  The statement was against interest, and there was no reason to believe that X had any ulterior motive in making it.  

(1) Taken together, Chambers and Green suggest that the 6th Amendment may be transformed from a shield into a sword with which Ds can attack any evidentiary rules that preclude the presentation of a full defense.  In fact, courts have not read these cases as generally turning the 6th into a sword.  Rather, they have tended to read Chambers and Green narrowly, insisting on the very special reliability of the evidence there.  Nonetheless, Chambers and Green remain a way for creative criminal defense lawyers to get exculpatory evidence admitted.           

Chapter 4: Return to Relevance
7. Similar Happenings Evidence 

a. Simon v. Kennebunkport (441).  SHE, if relevant and probative, is admissible as circumstantial evidence of a defective condition.  The trial judge must determine relevance on the basis of whether substantial similarity exists b/t the conditions of the present accident and those surrounding the other accidents.  Additionally, the trial judge must balance the probative value of evidence against the danger of unfair prejudice, surprise, or waste of time.  Here, evidence that the sidewalk had been unchanged since its construction and that at least one hundred people had fallen on that sidewalk shows substantial similarity b/t P’s accident and those of other individuals.  Additionally, this evidence is highly probative on the issue of the defective condition of the sidewalk.  

i. Evidence of other accidents can be offered to prove a number of different things.

(1) e.g., danger.  If offered for this purpose, cts. are least likely to be receptive to it.  Similarity must be very high.

(2) e.g., notice.  If offered for this purpose, cts. are most likely to be receptive to it.  Similarity need not be so high.  

ii. See “Two Texas cases that illustrate SHE,” C, 379.

b. Halloran (444).  General rule: law doesn’t like using evidence of a party’s prior acts to prove that the party acted in conformity with those prior acts on the occasion in question.  The Halloran court faced this general rule, but they finesse it.  P’s use of the heating coil to heat the refrigerant isn’t being offered as evidence of character but as evidence of habit: an extremely frequent, repetitive response to the same stimulus.  Where the issue in a case involves proof of a deliberate and repetitive practice that is negligent, a party may introduce evidence of such habit or regular usage to show negligence on a particular occasion.  Habit, unlike occasional unpatterned conduct, involves a repetitive pattern of conduct that is, therefore, predictable.  Therefore, evidence of habit, unlike character evidence, is admissible to prove conformity with the habit on specified occasions.  P had serviced thousands of AC units, which implies that he followed a specific routine.  If in all cases P heated the refrigerant, the jury should not be precluded from hearing this evidence.  However, b/f such evidence is admitted, the trial judge must, on voir dire, determine that the habit really exists. 

8. Character, Habit, and Custom
a. Character in Issue
i. Cleghorn (375).  Character itself is in issue here, i.e., it’s an element of the claim.  P is making a claim for punitives against the railroad based on negligent retention.  In order to prove negligent retention, P must show that D’s employee (the drunk) was not the type of person who D should have retained as an employee.  This necessarily involves the character of D’s employee.  But note: although we can use intemperance in general to infer that D should not have retained this employee, we can’t use intemperance in general to prove that D’s employee was intemperate on the particular occasion in question and, therefore, negligent.    

ii. Wellman excerpt (376).  You can always introduce evidence of a person’s character in a libel suit.  There, the person’s character is directly related to an element of the claim.      

b. Character as Circumstantial Evidence
i. Michelson (378). [Lays out the procedure for a D introducing evidence of his own good character at trial.  See Goode outline.]

(1) See C, 387 - circumventing some of the rules about character evidence by offering character evidence in the guise of expert testimony.  See hypo - C, 407.  

ii. McCormick excerpt (393).  Explains that the general rule is that you can’t use character to show propensity, but you can use is to show things other than propensity.  Lays out all the MIAMI COP exceptions, plus adds a few more:

(1) To complete the story of the crime on trial by placing it in the context of nearby and nearly contemporaneous happenings.

(2) To show a passion or propensity for unusual and abnormal sexual relations.

(a) The connection b/t the evidence and the permissible purpose should be clear, and the issue on which the other crimes evidence is said to bear should be the subject of genuine controversy.  (E.g., if the accused does not deny performing the acts charged, then you can’t introduce prior bad acts to show identity.)

(b) Even if there is a proper connection, you must conduct a 403 analysis. 

(c) Factors

(i) strength of the evidence as to the commission of the other crime

(ii) similarities b/t the crimes

(iii) interval of time that has elapsed b/t the crimes

(iv) the need for the evidence

(v) efficacy of alternative proof

(vi) the degree to which the evidence will prejudice the jury  

(d) Note: other crimes evidence admissible even if D acquitted of other crime. 

iii. Carrillo (399).  Just b/c P says the other acts evidence is offered to prove identity doesn’t make it admissible.  Test for admissibility of extrinsic act evidence: (1) extrinsic act evidence must be relevant to an issue other than D’s character; (2) evidence must pass 403. 

(1) Selling heroine in a balloon is not uncommon or unique enough to rise to the level of a signature or calling card; thus it can’t be used for identity purposes.  

(2) When dealing with identity, ask yourself what is distinctive about this crime that is shared with other crimes. 

(3) Courts are very strict in requiring similarity when prior bad acts are offered to prove identity.  They are more relaxed when they’re offered to prove intent.  And courts are particularly relaxed when something is offered to prove motive.    

(4) See hypo - C, 395.

(a) Note: Courts are often very solicitous of child victims of assault and victims of spousal abuse.  Whenever society is particularly upset about a particular class of crime, the rules of evidence get bent.  

iv. Hypo (C, 393).  We’re not going to let D use Old Chief to blow the P’s proof.  Him stipulating that “somebody with this amount of dope would possess it w/ intent to distribute” is not as good as the P being able to prove (via 20 other drug sales involving D) that he himself possessed it with intent to distribute.

v. Hypo (C, 407).  D charged with burglary.  Wants to offer evidence of three other burglaries with very distinctive characteristics that he will show by a preponderance were committed by X.  Is that admissible?  He’s basically using 404(b) offensively, arguing that it could raise reasonable doubt.  Sharlot says the fact that it involves someone other than the D means that 404(b) doesn’t prohibit it.  You then have to ask about 401-404.  

vi. Beasley (401).  B/f admitting evidence of prior crimes, a trial judge must identify the exception that applies to admission of that evidence and evaluate whether the evidence is sufficiently probative to outweigh any dangers of prejudice to the D.  Here, the trial court simply admitted the evidence of other drug sales on the ground that the prior crimes established a pattern.  Evidence of a pattern may be used to establish intent, but admitting evidence of Beasley’s other drug distributions carries a huge potential for prejudice.  When an item of evidence has probative value but also prejudicial effect, the trial judge must conduct a balancing test to determine whether the evidence should be admitted.  This judge didn’t do that.  (Note: Here, the alleged bad acts weren’t prior bad acts but post bad acts.  That’s fine; they’re admissible just like prior bad acts for a proper purpose.)  

vii. Cunningham (409).  To show that D stole money now, you can’t offer evidence that he stole money on other occasions.  But there’s something distinctive about being an addict.  The fact that she was a Demarol addict made it more likely that she had a motive to steal Demarol.  This is a special kind of fixation that is distinctive.  

viii. Tucker (412).  Even if there is a proper connection b/t a prior act and the crime charged, that prior act is worthless if there’s no evidence that D was responsible for it.  Here, there’s no indication that D killed the first body that was found in his house.  Thus, you can’t use that to show that D had a common plan or scheme such that he in fact killed the second body that was found in his house.     

ix. Huddleston (413).  The district court need not make a preliminary finding that the prosecution has proven a D’s similar criminal acts by a preponderance of the evidence b/f submitting the evidence to the jury.  If a piece of evidence passes 401-403, it’s admissible.

x. Accident Proneness (418).  For something to constitute “habit” it needs to be a very repeated response to a very specific stimulus.  Courts are much more likely to admit evidence of custom than they are evidence of habit.  A “custom” is the routine practice of an enterprise.  Similar rationale as BRE: businesses rely on people doing the same thing in the same way everyday.  This  reliability.    

xi. Perrin (419).  Anderson (D) could present evidence to show that he was not the first aggressor.  Although character evidence is admissible on the issue of self-defense, the judge should not have allowed evidence of specific instances of conduct (Perrin attacking the four police officers).  Rather, D should have offered this evidence only through reputation or opinion testimony.  However, this wasn’t ultimately a problem b/c evidence of Perrin’s previous violent encounters with cops could be admitted as evidence of habit under FRE 406, b/c D demonstrated that Perrin repeatedly reacted w/ extreme aggression in dealing with uniformed officers.  (Sharlot says this is a real stretch of habit.)  

(1) Ds in Perrin offered evidence of V’s character to show that V had a propensity to be violent and, therefore, was violent on the occasion in question.  

(2) Another way to go about this: offer evidence that you responded w/ violence to the victim b/c you had heard that he was a violent person.  See Knapp.  “Communicated character.”  If the theory for admissibility is the effect on D’s SoM, this isn’t really even a 404 issue at all b/c we’re not interested in V’s character but in D’s character.  This is really a relevance issue.  In these circumstances, proof of V’s character may come through specific acts.  

xii. When D offers evidence that V was a person of violent disposition through reputation and opinion testimony, should P be allowed to respond that D is a person of violent character?  Under the recently amended version of FRE 404(a)(1), yes.  (This is not the rule in Texas, but is should be, says Sharlot.).  

xiii. State v. Cassidy (428).  Woman, who had previously had sex with D, freaks out about her dead husband in Vietnam after having sex with D on another occasion.  Claims rape; he says it was consensual.  Court admits evidence of the prior sex b/t the two.  D also offers evidence of another occasion on which she freaked out in an identical manner with another guy.  D offers this under a rape shield statute exception that allows evidence of prior sexual conduct if it is so relevant and material to the critical issue in the case that excluding it would violate the D’s constitutional rights.  Court excludes it as impermissible evidence of past sexual conduct.  Unless in her sexual conduct with the other man the V had raised a false claim,
 her conduct with another man has no bearing on this case.  Evidence that she freaked during one sexual encounter doesn’t tend to prove that she freaked during this one. 

xiv. Olden (432).  Evidence of a rape victim’s sexual relationships may be admitted to impeach the credibility of the victim.  Olden has a CC right to CX Ws against him.  Here, Olden could have proved (but wasn’t allowed to prove) that V’s rape claim was based on her desire to protect her relationship with her boyfriend, who had seen her getting out of D’s car.  

(1) Olden does not stand for the proposition that Vs can be probed about their past sexual conduct to uncover motive to fabricate.  Key factor here was that boyfriend had seen V get out of D’s car.  Olden shouldn’t be read too broadly.  

xv. General comments on rape shield statutes

(1) All contain exceptions for constitutionally-required admission of evidence.  

(2) What if V is a 10-year-old and expert claims that 10-year old wouldn’t know about cunnilingus but for D having done it to her; therefore, D must have done it.  Here, D can introduce evidence that someone else performed cunnilingus on her to overcome the presumption.  

(3) What if V claims she was a virgin until D raped her?  D can offer evidence that she’s actually had sex before to overcome this powerful potential for prejudice.  

(4) What about D’s SoM as to whether the V was consenting?  E.g., “I heard she was a slut, so I thought it was probably more likely that she was consenting.”)   Same argument as “I heard he was violent, so I shot first.” 

(a) Almost certain to be barred by FRE 412.

(b) But see “Arkansas case.”  V screwed 5 guys in public.  D later had sex with her and she claimed rape.  Court admitted the evidence of the public gang-bang as to its effect of D’s SoM w/r/t consent.  

(i) But note: real distinction b/t V’s conduct in private and V’s conduct in public insofar as its effect on D’s SoM.  

xvi. Platero (435).  D (security guard) pulls over V and her boyfriend.  Puts V in his car, drives her to a dirt road and allegedly rapes her.  D argues that it was consensual and that she fabricated the rape story to protect her relationship with her boyfriend.  Tries to introduce evidence at trial of V’s past sexual behavior with her boyfriend to support his theory.  Court said that the only difference b/t this case and Olden was the uncertainty of a sexual relationship b/t V and her boyfriend at the time of the rape (we knew that was going on in Olden).  Obviously, it’s critical to determine whether there was a sexual relationship at the time of the rape.  If not, there’d be no motive to fabricate.  Court of Appeals concluded that the district judge should not have made the determination whether there was a relationship b/t V and her boyfriend at the time of the rape.  Rather, the jury should have made this determination.  Otherwise, D’s right to jury trial is violated.  When the admits or excludes evidence on the basis of evidentiary standards, that’s one thing.  But when he decides whether or not a defense is true or false and decides that on the basis of credibility of Ws, the judge is doing what the jury is supposed to do.  Huddleston demonstrates that where there is such a question of relevancy depending on a condition of fact, that question goes to the jury for determination, not the judge.  

(1) Isn’t this inconsistent with 412?  If a judge determines that a reasonable jury could find there was a relationship b/t V and boyfriend (per Huddleston), then the jury gets to hear all the gory details about V’s past sexual history.  

xvii. 9th Cir. case.  General rule against use of propensity evidence not a fundamental value embodied in the DP clause.      

9. Subsequent Remedial Measures
a. Tuer (448).  D not given Heparin after his surgery was postponed.  Suffers fatal heart attack in the interim, which probably wouldn’t have occurred if Heparin had been administered up to the time of the surgery.  Subsequent change in protocol for administration of Heparin.  Obviously, this is a SRM.

i. Feasibility.  FRE 407 exempts SRMs from the exclusionary provision when it is offered to prove feasibility and feasibility has been controverted.  There are two divergent views to the feasibility exception:

(1) Narrow: feasibility not controverted unless D has essentially contended that the measures were not physically, technologically, or economically possible under the circumstances.  

(a) e.g., “All feasible precautions were taken.”

(b) e.g., “There was no safer way to handle the situation.”

(2) Broad: feasibility controverted if D contends that the “measure wouldn’t have helped.”

(a) e.g., Anderson.  Whether something is feasible relates not only to actual possibility of operation and its costs and convenience, but also to its ultimate utility and success.  When D contended that peepholes would have given guests a false sense of security, D essentially contended that peepholes wouldn’t have been successful in improving security.  That constitutes putting feasibility in issue.  

(3) But note: the following are generally held not to put feasibility in issue.

(a) e.g., the existing arrangements were “reasonably safe” or “not defective”

(b) e.g., the method chosen at the time was “more practicable” or was “safer”

(4) Here, P asked Dr. on CX whether he was claiming that it was “unsafe to restart Heparin once the surgery was postponed.”  D answered that at the time, he thought restarting the Heparin was unsafe b/c of the risk of bleeding during surgery.  P argues that this places feasibility in issue.  Court rejects.  D was not claiming that restarting Heparin would have been, in an absolute sense, unsafe.  Rather, he was merely claiming that at the time, he viewed restarting it as relatively less safe than the alternative.  Such an expression about relative safety did not amount to placing feasibility in issue.  

ii. Impeachment.  In some sense, almost any testimony given by the D could be contradicted in some way by a SRM.  (E.g., D’s expert says the product was safe; SRM could impeach this.  E.g., D’s expert says he thought all reasonable precautions had been taken; SRM could impeach this.)  General view, however, is that the impeachment exception cannot be read in so broad a manner.  

(1) Permissible uses of SRM to impeach:

(a) D claims “there was no hazard.”  SRM will be admissible to show that indeed D was aware that there was a hazard.  

(2) Note: if a court is to permit a SRM to impeach a W, the P would have to show that the W was involved in the SRM.  I.e., you can’t impeach him unless you can show inconsistencies of which he himself should be aware.  

(3) Here, D was merely saying that at the time of P’s operation he believed that using Heparin would be unsafe.  The fact that D later changed his mind about what the safest way to handle such situations was did not tend to impeach D’s “it would have been unsafe testimony” b/c the change did not show that this testimony (dealing only with D’s belief at the time of the operation) was dishonest.  

iii. Note: there’s often overlap.  If D says, “There’s nothing more we could have done, evidence that D later did more (e.g., putting up warning signs, implementing a new procedure) will serve both to impeach D’s testimony and to address the feasibility of alternatives after feasibility was placed in issue by D.     

10. Offers in Compromise
a. Davidson (458).  P injured by D’s bull.  Sends letter to D, detailing his injuries.  In letter, said he had gotten w/in 10 feet of bull.  At trial, said it was 40 feet.  Issue of comparative negligence based on whether P had cornered and scared the animal.  Thus, essential to show just how close he got.  After P said 40 feet at trial, D impeached him with letter that said 10 feet.  P argues it should have been excluded under FRE 408 as settlement negotiations.  Court said letter not within scope of 408 b/c all it did was detail injuries; no talk of compromise.  (Sharlot balks at this.  Why else would P send letter but to start settlement discussions?  Who cares if he didn’t actually use the word settlement.)  

b. Ando (463).  A D’s prior plea of guilt to a traffic offense may be introduced as evidence of his carelessness in a civil action for damages.  (Dissent: people often plead guilty to traffic violations as a matter of convenience, regardless of whether they’re guilty.  Nolo is not an available plea in a traffic ticket situation.  By pleading guilty to the traffic violation D was not pleading guilty to all of the facts contended by P.)   

�If at trial your opponent starts in on a subject that has been ruled out by a motion in limine, you must object at that time to preserve error in Texas.  The pre-trial ruling does nothing.  Not so in federal court.  You don’t need to make an objection at trial.   


�	Rules now include penal interest as well.  


�Voucher rule screwed him b/c, under it, you can’t impeach a witness that you call.  Hearsay rule screwed him b/c in Mississippi there was only a hearsay exception for declarations against pecuniary interest, not for declarations against penal interests.  Thus, McD’s hearsay statements didn’t fit under any exception.  


�	You don’t necessarily need claims that were adjudicated false.  Just claims that you could convince a judge were false.  
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