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Chapter 1

The Supreme Court 1935-1953

The Court and the New Deal

A. The Supreme Court opposed any New Deal Legislation from Roosevelt.

1. By 1936 – the court intended to emasculate the New Deal

a. 1935-1936 – the court informed Roosevelt that the administration can’t fight industrial and agricultural collapse from DC b/c it was Unconstitutional

b. The Constitution did not grant the federal government powers to deal with economic problems

1) The Constitution didn’t have an Emergency Clause authorizing otherwise prohibited actions in dire times

2) The power to regulate interstate commerce did not extend to activities before the commerce commenced, or to activities after the commerce had ended

3) Regulatory transfer payments, such as minimum wage or pensions, were compelled transfers from one private party to another, violating the requirements of Due Process of law

4) Congress had to specify the objectives of its laws; it couldn’t delegate to the Executive with the instruction to do the right thing

5) Even a regulation within national power – such as taxing – was unconstitutional if it invaded areas that were properly within state control.

2. 1935-36 – the court struck down major New Deal measures

a. Five justices were always solid

b. Whatever the New Dealers though necessary or useful, the Court found beyond the authority of the federal government or state legislature

c. Alabama Senator – Hugo L. Black “120 million Americans are ruled by 5 men”

The Court-Packing Battle

B. February 5, 1937 – Roosevelt proposed legislation adding a new justice for every one on the Court over the age of 70.

1. The constitution is silent on the number of Supreme Court justices.

2. The Court-packing plan split the Democratic Party.

a. Supporters: Hugo Black, Lyndon B. Johnson

b. Opposed: Sen. Burton K. Wheeler (Montana), Sen. Carter Glass (Va.)

3. Charles Evans Hughes – Chief Justice, Louis D. Brandeis (L), Willis Van Devanter (C) 

4. March 29 – West Coast Hotel v. Parrish – justices sustained a Washington state minimum wage statute for women.  They also upheld the National Labor Relations Act and the Social Security Act. – Van Devanter dissented in all cases and then announced his retirement.

5. Senate Majority Leader – Joe Robinson (Arkansas) filled Devanter’s seat

6. July 14, 1937 – Robinson was found dead in his apartment

Roosevelt’s Justices

C. August 11, 1937 – Roosevelt appointed Hugo Black in secrecy

1. Black – Alabama, for court-packing plan, KKK

2. Congress appointed through tradition with a vote of 63-16

D. Roosevelt wanted 6 appointments he got eight + moving Harlan Fiske Stone to Chief Justice

1. All 8 were New Dealers:

a. The first 7 were all loyalists:

1) Hugo Black - Senator

2) Stanley Reed - Justice Dept. (Ky.) for New Deal, reliable vote for the fed government across the board and for state and local governments in domestic-security situations

3) Felix Frankfurter – Academic Advisor – last immigrant to sit on the court, there was no higher calling than public service, classic progressive in believing fully in the role of disinterested experts, firm believer in majoritarian democracy

4) William O. Douglas – Academic Advisor – longest serving justice ever, overcame polio, knew poverty firsthand, strong empathy for society’s downtrodden, which he never abandoned, the youngest justice since 1810

5) Frank Murphy – Justice Dept.

6) James Byrnes - Senator

7) Robert Jackson – Justice Dept. (NY) advisor, attorney general, finest writer in history, his opinions are models of wit, humility, and integrity

b. Byrnes went back into Roosevelt administration and was replaced by Wiley Rutledge – a former law school dean and lower court judge

Economic Regulation

E. Justices all agreed: Government had the authority to regulate the economy

1. In 1942, the Court authorized the federal regulation of wheat grown on a farm for consumption by that farm’s animals.

a. The justices unanimously reasoned that any homegrown wheat was a substitute for interstate wheat that would otherwise have to be purchased on the market.

b. By not buying on the market the farmer and others like him were affecting the interstate market

c. The Tenth Amendment was irrelevant.

2. The demise of substantive due process meant that the states too could regulate as they wished as long as they didn’t get in the federal government’s way.

Civil Rights

F. The first overt movement away from Plessy v. Ferguson’s “separate but equal” doctrine of racial discrimination came in 1938

1. Missouri had a law school for whites and none for African Americans

a. When Lloyd Gains an African American applied for law school, the state offered to pay for his tuition anywhere out of state or considered opening an African American law school for him and others.

b. The court through Hughes held this an unconstitutional denial of equal protection of the laws
c. Although the Court did imply that creating an African-American law school, as opposed to thinking about doing so, would present a different case.

2. Sweatt v. Painter – 1950

a. Involved a newly created law school for African-Americans in Texas without permanent faculty, books, or alumni.

b. This too was held unconstitutional
3. Shelley v. Kraemer – 1948

a. A unanimous court held unconstitutional racially restrictive covenants preventing the sale of housing to African-Americans
b. Its effect was almost entirely symbolic

c. It meant a neighbor couldn’t go to court to bar a home sale to an African-American, but it didn’t affect the seller’s prejudices or those of a real estate agent, or give money to anyone to buy property in a white neighborhood

Criminal Procedure

G. McNabb v. United States – 1943

1. Highlights the differences b/t review of a federal criminal conviction and review of state convictions.

a. The Ds were arrested at night with charges of murder

b. Instead of being brought before a judicial officer for arraignment, they were kept in jail for 14 hours during which time they were questioned together and individually.  They eventually confessed

c. With only Reed dissenting, the Court, through Frankfurter, held that federal laws ordering that a person arrested be taken before a judicial officer had been violated
d. The Court in its role as supervisor of the federal judiciary held that confessions obtained in violation of the statute were inadmissible.
2. State cases were different b/c in reviewing them the Court had no general supervisory power and had to rely exclusively upon the Constitution.

3. These cases raised two classes of issues: 1) the admissibility of confessions, and 2) whether the Bill of Rights bound the states in addition to the federal government.

H. Betts v. Brady (1942), Adamson v. California (1947), and Wolf v. Colorado (1949)

1. The Court rejected claims that the provisions of the Bill of Rights applied directly to the states

a. In Bettes the 6th amendment requirement that indigents be provided with a lawyer

b. In Adamson the 5th amendment’s Self-Incrimination Clause 

c. In Wolf the 4th amendment’s rule excluding from trial evidence illegally seized by police.

2. These cases caused a political debate b/t Frankfurter and Black

a. Frankfurter: Principles of federalism mandated that the states be free to develop their own systems of criminal justice rather than be forced into a potentially outmoded 18th century straightjacket instantiated in the Bill of Rights.

b. Black: Agreed w/Frank that the Bill of Rights originally applied only to the federal government, he claimed that the framers of the 14th amendment intended to apply the Bill of Rights to the states.

3. Frankfurter’s ideas won

World War II

I. The flag Saluting

1. Frankfurter: “We live by symbols.  The flag is the symbol of our National unity.”

2. Jehovah’s Witnesses believed that saluting the flag violated biblical injunction against worshiping graven images.

3. West Virginia v. Barnette – Jackson held that no one could be forced to salute the flag. 

· Dissents: Frankfurter, Roberts, and Reed

4. Stone and Black sustained the government’s policies against the Japanese-Americans on the West Coast.

a. Both deferred completely to the assertion that it was militarily necessary to round up all people of Japanese ancestry, whether citizens or not, and remove them from their homes into detention camps for the duration of the war.

b. The justifications were fear, racism, and the desire to make a quick buck on the sale of homes and businesses.

c. Jackson, Murphy, and Roberts dissented, refusing to go along with a decision that gave a constitutional imprimatur patently unjust policy.

The Justices and Politics

J. 3 Justices – Black, Douglas, and Jackson – harbored presidential ambitions.

1. Byrnes left the Court for important posts running the domestic economy during the war and gained the label, “Assistant President.”

2. Roberts chaired an investigation of preparedness at Pearl Harbor

3. Jackson was the first chief prosecutor at the Nuremberg War Trials

4. Stone dies – Truman selects Fred Vinson (KY) to be Chief Justice – Secretary of Treasury, Democratic politician

5. 1949 – Murphy and Rutledge both die – Truman replaces them with:

a. Shermon Minton – Indiana Senator & federal judge

b. Tom Clark – Texas, Justice Dept’s coordinator for the Japanese relocation, and handled war fraud cases, attorney general – Founder of the “Attorney General’s List”

c. Reed later joined too

6. All believed that the fight against domestic communism was essential to the nation’s survival.

The Cold War

K. The Communist Scare

1. The federal government’s domestic-security program used the Smith Act in seeking criminal sanctions against those holding the top leadership positions in the Communist Party and used loyalty review checks to rid public employment of all who were “disloyal”

2. Testimony before the House Un-American Activities Committee (HUAC) and the Senate Security Subcommittee (SISS) had shown that every member of the Communist Party had orders from Moscow itself to await the call to spy for the Soviet Union.

3. Although tactics varied, ridding public life of communists was a non-partisan goal that had overwhelming public support, and states in varying degrees created loyalty programs paralleling the federal program.

Sustaining the Domestic-Security Program

L. Dennis v. United States
1. The first major First Amendment case of the century

2. The Smith Act was sustained – the crime charged in Dennis was a conspiracy to advocate the overthrow of the US government at some unknown future time.

3. The “Attorney General’s List” was upheld by the Court as legitimate for the government to have and publicize such a list, but any listed organization had the right to contest being labeled subversive and thus could demand a hearing at which its actual nature would be determined.

4. Known membership on a listed group meant the end of government employment.

M. Baily v. Richardson
1. 4-4 split – Upheld Baily’s dismissal from work b/c of her membership in a listed group.

2. Post-1937 Court composed of men who had served in the federal government and who believed in the beneficence of the federal government.

3. From the justices’ point of view, the Court’s prime role was to facilitate the policies ordained by the elected branches.

Beginnings

The 1953-1956 Terms

A. Brown Before Warren

1. Plessey v. Ferguson
a. It found separate but equal public facilities to be consonant with the 14th amendment’s requirement of equal protection of the law.  It simultaneously denied that law could change attitudes.  And it left racial issues to the states, right down to the determination of who was white.

b. 8-1 decision 

2. The NAACP claimed that segregated schools, even if perfectly equal in resources, violated the Equal Protection Clause of the 14th amendment.

3. Hugo Black, William O. Douglas, Harold Burton, and Shermon Minton believed racial segregation was per se unconstitutional.

4. Tom Clark was similarly inclined, although less firmly so.

5. Robert Jackson was in the middle, generally ambivalent about racial issues.  He believed segregation was wrong but not that it was necessarily unconstitutional.  He was wrestling with the huge question of whether a decision striking separate but equal was consistent with law or an impermissible invasion of the political realm.

6. Frankfurter was concerned with the court’s prestige.  He thought it would be very important that the decision be unanimous. 

7. Southern whites would perceive the Brown decision as illegitimate northern aggression.

8. September 8, 1953 – Vinson died of a heart attack.

a. General Dwight Eisenhower had, prior to being elected president, promised California Governor Earl Warren the first opening on the Supreme Court.

b. But not until Vinson died suddenly did Attorney General Herbert Brownell flew west for a secret meeting with Warren, designed to convince him that the “first seat” did not mean the chief justiceship.  Warren was ready to accept the President’s nomination.

Chapter 2

Brown before Warren

Plessy v Ferguson (8-1) – Said separate but equal was ok

White looking male challenged railcar separations

1. Separate but equal was equal protection (14th amendment)

2. Denied that law could change attitudes

3. Left racial issues to the states (legislation must be reasonable)

Brown

States later stopped pretending that the separations were equal

Thurgood Marshall & NAACP (Post WWII legal, political, economic climate made the time proper to challenge segregation)

1. Gave no claims of inequality due to spending


(Endless task of researching each school district in the south)

2. Argued that separate but equal violated the 14th equal protection


(Even if expenditures were the same)

3. Frankfurter though the NAACP had moved too early but

a) Time was never right for the white establishment – MLK, Jr.

b) Jackie Brown integrated baseball and it was surviving

c) Truman integrated the military

d) Democratic party had given a strong civil rights plank

e) Racism associated with Hitler and Nazi’s so it was bad (WWII)

10 hours 1st argument plus second arguments b/c court split badly after first argument

VIEWS of Brown I

Racial segregation is per se unconstitutional

Black

Douglas

Burton

Minton

Warren – replaces Vinson. Segregation could only be sustained based on Negro inferiority.

Separate but equal was constitutional

Vinson, CJ – (dies b/4 re-argument Sept. 53) Warren replaces in Oct. 53

Reed

Clark (not as firm)

Separate but equal is wrong but not unconstitutional

Jackson – (concerned about changing established laws)

Frankfurter (thought that the court would lose prestige w/ a divided opinion.) 

Warren- non-partisan republican. Promised the next Supreme Court seat by Ike

1. Campaigned for Ike

2. Voted for Ike on procedural issue guaranteeing him the nomination

3. Thomas Dewey’s VP nominee

4. Had been Dist. Atty, Atty. Gen., and 3x Gov. of CA

5. Relocated the Japanese to interment camps in WWII

VIEWS of Brown II

Racial segregation is per se unconstitutional

Black

Douglas

Burton

Minton

Warren – replaces Vinson. Segregation could only be sustained based on Negro inferiority.

Separate but equal was constitutional

Vinson, CJ – (dies b/4 re-argument Sept. 53) Warren replaces in Oct. 53

Reed-Gave into Warren’s pressure (all alone)

Clark (not as firm at original argument) Switches to vote w/ Chief Justice (now warren instead of Vinson)

Separate but equal is wrong but not unconstitutional

Jackson – Heart attack. No reason for shift given. Returns @ reading

Frankfurter - voted w/ the majority for unanimity (thought that the court would lose prestige w/ a divided opinion.)

The opinion 

1. 11 pages

2. Wanted many people to read it

3. Easily reprinted

4. Non accusatory/ non rhetorical

The opinion - FORMAT

A. pg 1-3 sep but equal is not equal and cannot be made equal

B. pg 4 history of the 14th (equal protection) 

C. Note the nature of public schools in North and South at the end of the civil war

D. History of previous cases

1. Court prohibited state imposed discrimination

2. Separate but equal ok in transportation (no mention of education)

3. Unequal schools could/would be equalized so

Question came down to the effect of segregation itself on public education.

The opinion - REASONING
Courts reasoning turned on psychology (footnote 11 cited 6 professional studies)

1. Intangible factors were missing in segregated schools

2. Feeling of inferiority b/c of separation based on race retards education.

3. Denounced Plessy’s psychological views

Clark’s experiment – asked black kids which doll they preferred

Problems:

1. Group used too small

2. No control group

3. Win/win outcome – if black doll chosen then race and isolation




If white doll chosen then inferiority

4. More likely to pick the white doll in the North where it was not segregated

So South was better according to his study

South was offended at the courts reasoning b/c:

1. 2 scholars mentioned in footnote 11 had communist leanings

2. Psychology not law – 


a. Beyond the court’s scope


b. Law would/could change as psychology changed

Brown’s Goals
1. Declare gov’t mandated segregation unconstitutional

2. Persuade the persuadable southerner

Failed on issue 2 b/c psychology was the cornerstone of the opinion (no law involved)

Unanimity – shows the outcome is the only plausible one

Frankfurter though the NAACP had moved too early but

1. Time was never right for the white establishment – MLK, Jr.

2. Jackie Brown integrated baseball and it was surviving

3. Truman integrated the military

4. Democratic party had given a strong civil rights plank

5. Racism associated with Hitler and Nazi’s so it was bad (WWII)

The court interpreted the constitution in light of current conditions to accommodate current needs.

Action on civil rights could not come from Congress b/c of procedural blocks by Southerners

Reactions

North – WWII sentiments of equality/anti racism lingered

Northern Press- Momentous case

South – race is a local issue

Southern press - was not ballistic but politicians were

Southern academics – optimistic

Southern politicians – condemned Brown (except border states MI, MD, VA)

US Gov’t – Cold war/ anticommunism view


Segregation is anti democratic (freedom and justice)


Constant embarrassment to US from foreign dignitaries


Broadcasted the decision in 34 languages to stress the power of the democratic process


Ike – uneasy of Brown but signed off on it anyway

Blacks – questioned the results b/c whites always found a loop hole in laws applicable to them

Bolling vs. Sharpe (1954) see pg 32 – Federal gov’t and segregation

Due process clause – segregation in public education is an arbitrary deprivation of liberty

Brown invalidated segregation b/c of inferiority

Boling said it could not be justified for any reason

Jackson dies b/4 Brown II is argued

Southerners unhappy w/ Brown

Harlan (confirmed 71-11)


4th generation lawyer, Republican


Princeton, Rhodes Scholar, NY law school, 


Selected by Ike’s AG – Herbert Brownell

Chapter 3

Implementation

What is school segregation?  School segregation might be schooling without members of the other (white) race.  If segregation meant forced separation by law, then get rid of the law.  If segregation meant one-race schools (or classrooms), then it could be remedied only by racial mixing.  Brown never addressed this issue.  Neither Brown II nor any other case for over a decade addressed what segregation meant either.  

The Debate on Remedy

A. When a Constitutional claim was successful, the right was available immediately.

1. There was harmony b/t rights and remedies and an understanding that delaying a remedy was denying a right.

2. Brown specified no relief at all, and argument was ordered on what would constitute a proper remedy. – It was Delay.

3. Once Warren had stated his position that separate but equal was unconstitutional, he tried to guide discussion away from the merits toward the remedy.

4. The goal was to frame a remedy that would end segregated schooling in a reasonable time without violence.

5. This debate was dominated by Black and Douglas on one side; and Frankfurter and Jackson on the other.  Ultimately Warren cut the differences of the court, but the victory was Frankfurter’s.

6. Frankfurter, Jackson and Black all agreed that it was essential that whatever the court ordered be obeyed.

7. Marshall made the Court’s task look both easy and normal; thus, he deemed segregation to be separation mandated by law.

a. Marshall addressed the argument that Negro children might be academically behind their white peers.  

b. Marshall was willing to limit relief initially to the named Ps in the cases.  Instead of encompassing all African-Americans within a school district, relief could be limited to those willing to go to the courthouse and formally join the litigation.

c. Marshall believed that the process should begin as soon as possible and in any event no longer than another year.

d. Marshall had more faith in the integrity of the white southerners than their own lawyers did.

8. Gradualism is what the Court was going to try to implement.

a. Frankfurter loved the idea b/c he believed it was judicial statesmanship of the highest order, what he thought he represented best.

b. The case, he felt, was no longer exclusively about constitutional rights, it was now about the sensitive adjustment to a new social system.

c. Black and Douglas – positions closely matched Marshall’s: token desegregation – now.

The Opinion
B. Brown II shifted the burden from the Court back to the federal district courts where the cases arose.

1. The Court’s solution was placing southerners in charge of how Brown was implemented.

2. The decision was designed to avoid provoking the South.

3. The first reference said that the earlier opinion declared the fundamental principle that racial discrimination in public education was unconstitutional; 2 of the references referred to the “constitutional principles” of the decision; and the final one noted the district courts would require the Ds in these cases to make “a prompt and reasonable start toward” compliance with the earlier decision.

4. In attempting to stay within the law, the Court concluded that it had the power to delay the effectuation of constitutional rights until those disagreeing became more willing to agree.

a. A careful reading of Brown II showed that (1) opposition to rights could deny rights, and (2) although separate and unequal was bad, its consequences were too much for white children to take.

b. The Court did nothing for over a decade and then, following the demise of the Warren Court at the end of the 1960s, the Court ordered a generation of busing.

The Immediate Reaction


C. Brown II was more successful in soothing the South.



1. The South perceived the decision to be a southern victory.



2. The southern states defied the Court without any shame.

3. James J. Kilpatrick – writer for the Richmond News Leader – revived the theory of interposition: that the Constitution is but a contract (compact) among sovereign states and has no mechanism, except state agreement, for deciding important constitutional questions.

a. Under this theory, the decisions of the court – or any other branch of the federal government – are not valid unless the affected states agreed.

b. Four Objections:


1) Interposition does not exist


2) Even if it did exist at one time, it died with the Confederacy


3) The issue was not interposition but race; and


4) Interposition is an open invitation to lawlessness.

c. Kilpatrick charged the Court with lawlessness and therefore claimed the states “are in duty bound” to interpose against the evil.

The Southern Manifesto


D. 

Chapter 4

Domestic Security in 1953

Several programs using both criminal & civil sanctions

Civil sanctions were for those after 1948

Key elements were to deprive communists & unrepentant former communists of livelihood & public employment

Civil domestic security program 

1. loyalty investigations by the federal government with the express purpose of weeding out security risks 

a. turns up past membership in the party or front groups. 

2. legislative investigations purpose was public branding of individuals 

3. loyalty oaths of public employees (especially teachers)

Reasons for the programs

1. Communists were more likely to:

a. Have loyalties to Moscow

b. Commit espionage & maybe treason

2. Not possible nor worth the effort to sort out benign & malignant ones so all should be denied sensitive government employment

Republicans politically weakened by the New Deal so communism was saving grace.

McCarran Act – Made it illegal to be a communist. (vetoed by Truman. Congressional override.)

1. Every communist must register with the subversive activities control board. (Barred from government, defense or labor union work.

2. authorized the reactivation of WWII detention camps

HUAC – House Un-American Activities Committee

SISS – Senate Internal Security Subcommittee

1. Held hearing to expose witnesses and former communists

2. Not legislation – suggests separation o powers issue

3. fifth amendment communists- pleaded the 5th when asked if they are current or former member of the communist party

Barsky v. Regents (1954) – Dr. suspended from medical practice & 6 months in jail for refusal to comply with a subpoena requesting documents for a communist front group. Court upheld his conviction & license suspension

Dissent: (liberals) Douglas, Black, Frankfurter

No connection between medicine & politics 

Warren (liberal)

Douglas – saw no connection between political views & medicine

Black – defendant is being denied a right to earn a living because of political views violation of 1st amend. 

Frankfurter – listing the organization defendant was in had no relevance thus reliance. Deprived a right to earn a living. Violation of Due process

Majority (Burton) – Medical practice is a privilege granted by NY on its own conditions. State has a legit interest in maintain high standards of professional conduct. 

Galven v. Press (1954) – resident alien of 30 years joined the communist party in 44. Exited in ’46. In 1950 McCarran Act allowed resident alien communist party members to be deported.

1. McCarran Act should be construed to require that the member knew of and supported the unlawful aims of the party

2. The act is unconstitutional

Majority (Frankfurter, included Warren)

Congress did not intend knowing membership and power over aliens

Belong to Congress (plenary)

Dissent – without Black & Douglas

Peters v. Hobby – Dr and public health official – reasonable grounds go believe him disloyal (procedures of the domestic security program)

1. He was not a communist

2. had never been a communist

3. did not know the charges against him

4. did not know the source of the charges

5. no evidence presented against him, it simply existed in his file

argued by Warren burger, assistant AG/ civil division vs. Arnold, Porter, Fortas

Held: the loyalty review board can not conduct a post audit review. Ducked constitutional questions

Concurred:

Douglas – always slammed the government violated basic constitutional guarantees. Didn’t like the idea of the faceless informer

Black – concurred

Reed/Burton – dissented without constitutional issues

1956 Minton retires Eisenhower chooses a catholic democrat: William Brennan

Ullmann v. US – court rejected a 5th am. Claim of privilege in sustaining the Immunity Act of 1954

Penn. V. Nelson – Overturned a sedition conviction of an admitted party member

Slochower v. Board of Education – protected a 5th am. Communist from discharge

Setbacks to state programs

Communist party v. SACB – 

Cole v Young

avoided constitutional issues focused on technical issues

setbacks to federal programs

Ulman – refused immunity for self incrimination testimony

Majority – (all but Black & Douglas)

Frankfurter – immunity from prosecution is a fair forced trade for the privilege (Brown v. Walker)

Douglas – (dissent) Focused on the realities of forced disclosure like loss of job etc. Gov’ts grant of immunity asked for more than it paid for. The constitution places the right of silence beyond the reach of government (best 20th century argument for the right to remain silent)

SACB – Witnesses committed perjury. Defense asked to have case dismissed. (Not registered as a communist organization)

Majority – Frankfurter ordered the case back to the SACB to be sure the case rested on untainted evidence. (Beginning to have 2nd thoughts about domestic security program.)

Dissent:

Clark, Reed, Minton – Results would not change even without testimony so why wait?

Cole – (Harlan) federal statutes limited summary dismissal of civil service employees on loyalty ground to those employees who had access to sensitive information.

Clark, Reed Minton (dissent) – flies in the face of the act & legislative history

100+ got jobs back

Nelson (Warren) – laws of 42 states invalidated

Congressional intent – congress has left no room for parallel state laws

Effect – enforcement of state laws presents a serious danger of conflict with the administration of the federal program. 

Dissent: Reed, Burton, Minton – Congress had not wanted to eliminate the power of the states in domestic security because they were partners

Slochower- (5-4)  – tenured professor who refused to answer questions on his communist membership

Clark – unconstitutional penalized for his assertion of a constitutional privilege. No presumption that silence is guilt

Dissent: 

Reed, Burton, Minton – choice between a job and the privilege of self incrimination

Harlan – this is non-cooperation justifying termination

New attack on the Court

1. the justices went the extra mile to protect communist

2. the justices undermined the states (resentment from Brown)

3. the justices weren’t good lawyers (resentment from Brown)

Endangering American security and liberty

98% of the good lawyers in the US had no respect for the court.

Warren, Douglas, Frankfurter, Clark – lacked prior judicial experience 

Black former police court judge

H.R. 3 (’55) Howard Smith (VA) anti-preemption bill (reaction to Nelson)

Unless there was a positive conflict or an express declaration by congress of intent to preempt state law should not be held superseded.

1. wanted to reverse Penn  supreme court’s ruling that Penn’s sedition act was preempted

2. wanted to reverse preemption of labor cases (feds for labor/states for B)

Black v. Carter – Union official dismissed for being a member of the communist party

Majority (Clark) –the CA supreme court only construed that particular labor agreement not all of them

Dissent: Douglas & Black – communist get the same rights as other members of the community

Warren moved from center to join Black & Douglas

Brennan (replaced Minton) then joined the 3 in domestic security matters 

Reed retired in 2/57

Brennan’s appointment: Eisenhower wanted a conservative (Brennan was liberal however) catholic democrat because of election

1. had promised the arch bishop of NY that a catholic would be on the court

2. prior experience

3. show seriousness of non-partisanship

– Warren’s best friend

1956 Term

government lost all 12 cases involving communist –loyalty security program in shambles

Mesarosh v. US – (Same Nelson from Nelson case) – informant in his previous case had committed perjury in other cases. 

Warren – vacated the conviction – tinted testimony


Harlan, Frankfuter, & Burton – Dissented

Jencks v. US – Present FBI files to opposing council (Communist) 

Brennan – for justice’s sake

Burton & Harlan – Jencks’s counsel’s requested contained the appropriate balance of interests

Dissent: Clark (most quotable &impassioned opinion of his career) Friend of J. Edgar Hoover. Granted communist FBI files was opening a Pandora’s box

’56 term bar admission cases

Questioned the bar’s complete control over qualifications

Schware v. State Bar

Konigsberg v. State Bar – (Maj) – Black – association with communist party was political. Could not assume illegal aims of all communist. Basically dismantled the loyalty security program which assumed all communist were evil 

Frankfurter – dissented – couldn’t tell if CA had passes on the constitutional question

Harlan & Clark – unacceptable intrusion into a matter of state concern

56 term Red Monday

June 17, 1957 – 4 extraordinary decisions

One unanimous, 2 solo dissents by Clark, one dissent by Clark and Burton

Harlan – government bound by its own rules

Yates v US (Harlan) required prosecution to prove that a defendant incited others to engage in illegal action in the future. Must be urged to do something not just merely believed in something closer to Black and Douglas. Reversed Dennis

Dennis – said the Smith Act satisfied the 1st amendment clear and present danger test

Watkins v. US – Cooperative witnesses who never the less refused to answer some questions on 1st amendment grounds

 (Warren) – Watkins didn’t know what the investigation was about so he didn’t understand if a question was pertinent or no. No congressional power to expose for the sake of exposure

Dissent: (Clark) – majority was curbing the informing function of congress

Sweezy – (Warren) NH should have limited the discretion of its AG to ask privacy invading questions. Due process precludes the endangering of constitutional liberties. 

If the AG’s interrogation are unrelated to the object of the legislature authorizing the inquiry.

Frankfurter, Harlan (concurred) wrote the most powerful 2nd amendment defense to academic freedom in US reporter to this day

Brennan – to sustain a law entrenching on a constitutional right, a state must be acting because of a compelling state interest

Frankfurter – subordinate interest of the statement be compelling strongest defense (than Warren, Black, or Douglas)

Garnered 2 votes and holding was limited to an investigation procedure unique to NH

56 term

Jencks – opened FBI files to communist

Yates – made prosecution of party leaders all but impossible

Watkins – HUAC’s policy of requiring witnesses to name other communist was unconstitutional

Congress could redo with legislation

Sweezy – protected fellow travelers

Schware & Konisberg – the bar could no longer exclude communist

State cases, very limited – Being in the communist party 10 years earlier could not without more justify the imposition of liabilities

Liberals praised the court. NY Times praise for boldness

Renewed attacks

National association of AG’s – resolution to congress to reaffirm and reactivate fed and state internal security ineffective or weakened by the supreme court

Formed a committee to recommend corrective legislation to congress

ABA

Said the supreme court left the US without the ability of self preservation

Capitol Hill – fear that the supreme court had gone too far and begun legislation

Jencks – motivated congress to stop the court. 

Jencks Act – close to codification of Brennan’s opinion. Congress’ rebuke of the court

11 bills to change the way justice’s are selected

3 calls for impeachments

William Jenner – tried to take jurisdiction from the court to hear 5 general domestic categories corresponding to Watkins, Konigsberg, Cole, Nelson, & Slochower. Held over for more hearings

Whittaker replaced Reed (3/57)

Sailed through Senate despite the controversy

Midwestern republican – former district judge/ court of appeals of judge

Ch. 5:  Glimpses of the Future

I.  Criminal Procedure Cases:

A.  Irvine v. CA (1954):  Police broke into P’s home w/o warrant; P found guilty of bookmaking.  

1.  In 1940s, Black claimed all provisions of Bill of Rights, rather than just substantive ones on freedom of expression & religion and property takings, were applicable to states.


a.  Under this “incorporation theory,” Irvine would be acquitted

b.  But Frankfurter had “limited Black to 4 votes for this theory”; so it didn’t hold for Irvine.

i.  principles of federalism prevail, unless a case of physical coercion:  “Shock the conscience” test.  Otherwise SC would not undo its decision holding 4th Am exclusionary rule inapplicable to states.

ii.  Rochin v. CA (1952):  F wrote opinion.  P swallowed heroin, police had his stomach pumped.

2.  For P, SC couldn’t use Rochin b/c P’s body not violated, even though police’s behavior “shocked the conscience.”


a.  9 found police conduct outrageous


b.  3 said it smacked of totalitarianism.


c.  6 held 4th Am shouldn’t apply


d.  5 held P’s conviction should be affirmed.

i.  among them, Jackson, Warren—who asked justice dept to pros police 

ii.  Reed & Minton also affirmed—didn’t join the 2’s request

e.  Black & Douglas dissented:  pros choice was state’s right


3.  Necessary 5th vote to uphold conviction was Warren’s.

a.  As in Galven and Barsky, he attributed his vote to federalism principles.

b.  he also disliked those involved in vice; he had prosecuted such people during Prohibition.

B.  Griffin v. IL (1957):  forced state to place more resources into criminal justice system to aid poorest Ds.

1.  To appeal conviction, D had to produce a “bill of exceptions,” including trial transcript.  Indigence thus kept the poor from appealing.


a.  SC found procedure unconstitutional for violating DP & EP


b.  Black wrote it, joined by Warren, Douglas, Clark



i.  Black said IL law forbade not guilty plea to Ds who couldn’t pay ct costs.



ii.  indigents get reversals in other states where they’re able to appeal

iii.  “There can be no justice where the kind of trial a man gets depends on the amount of $ he has.”

c.  F dissented in part, afraid of letting all IL inmates denied appeals b/c of indigence out on the streets


i.  voted to limit to no retroactivity

d.  Burton, Minton, Reed, Harlan dissented on federalism grounds

C.  Mallory v. US (1957):  P confessed top rape after lengthy police interrogation, even though DC required Ds be brought before magistrate for arraignment w/o unnecessary delay.


1.  Ct held his confession inadmissible b/c police had violated Fed Rules Crim Proc



a.  Purposes of prompt arraignment threefold:




i.  force the police to decide whom to arrest




ii.  have magistrate inform accused of his rights.




iii.  deny opportunity for extraction of confession


2.  Nation attacked Ct b/c it let rapist go free



a.  Strom Thurmond:  Ct protected communists and criminals

b.  Contrast w/  McNabb v. US (1943):  Nation liked Mallory to McNabb, but McNabb was murderer, Mallory an Af-Am rapist.

c.  Police angry b/c Mallory a federal case; they felt they shouldn’t be bound by a DC case.

II.  Congress and Courts Martial:  Ct held many statutes authorizing proc unconstitutional; CM part of military policy, operates by its own proc.  Overseas CMs implicated national security b/c, but for Cold War, they might not have occurred.

A.  Toth v. Quarles (1955):  While on duty in Korea P, under orders, captured Korean and shot him.  He returned to the US w/honorable discharge, but was arrested and brought back to Korea, tried and convicted by CM.

1.  Black wrote maj opinion:  American civilians, residing in America, could be tried only by civilian, not military, courts.

2.  American citizens residing abroad:  could be tried by American overseas civilian cts

a.  Reid v. Covert, Kinsella v. Krueger:  wives of American servicemen who killed their husbands; argued together.

i.  Dissenters—Warren, Black, Douglas—said they needed more time and would finish during next term.

ii.  F took similar position, but didn’t say he’d dissent

iii.  Warren and F convinced Harlan (with 4 dissenters) to rehear.

iv.  On rehearing, Ct reversed and overruled its own precedent.

v.  Final vote:  Brennan replaced Minton and voted w/Warren, Black, Douglas and F.  Reed retired and Whittaker not confirmed early enough to participate.  Overruling vote 6-2, with only Clark and Burton dissenting.

III.  The Bricker Amendment


A.  Const provides Americans w/guarantee of fair trial (from B of R)



1.  can’t be evaded by Ct martial


B.  UN was created



1.  post WW II



2.  conservatives feared increase in power of fed gov’t




a.  treaties w/other countries



3.  fear of communism results



4.  Conservative fears from treaty power




a.  a self-executing clause in treaty that might supercede local law

b.  implementing treaty through leg that would be unauthorized by Const and therefore violate 10th Am



5.  Fear led to Bricker Am:  1944




a.  no treaty or exec agreement w/foreign nation could supercede Const





i.  i.e. enlarge powers of exec branch or fed gov’t

6.  Conservatives feared America becoming socialist if it helped foreign nations

7.  1954:  Bricker Am came w/in one vote of necessary 2/3 of Senate, but Repubs lost Cong in fall and Eisenhower opposed it.

8.  Black’s opinion in Covert showed no treaty could violate Const.

9.  Conflict:  fear of military justice controlling civilians v. needs of global power w/military commitments.

IV.  Obscenity


A.  Volume 354 of US Reports:  



1.  switched results of Covert and Krueger.



2.  domestic security cases of “Red Monday”



3.  ends w/Roth v. US & Alberts v. CA (obscenity cases).




a.  Ct held obscenity not protected by 1st Am

B.  History:  

1.  1949:  Memoirs of Hecate County affirmed obscene in NY Ct of Appeals; SC split on it.

2.  Joyce’s Ulysses, Lawrence’s Lady Chatterly’s Lover also obscene.

3.  1868:  Regina v. Hicklin:  test of obscenity is whether tendency of matter charged as obscene is to deprave and corrupt those whose minds are open to such immoral influences.


a.  Learned hand thought this law and applied it.

4.  Butler v. Michigan:  Ct invalidated state law prohibiting distribution to a general reading public of obscene material.


a.  the effect, to quarantine MI adults from questionable literature, unconstitutional.


C.  4 months later, Ct heard Roth and Alberts:



1. Both involved criminal convictions where D raised 2 questions:




a.  does gov’t have power to criminalize obscene materials?




b.  were materials obscene?



2.  Ct granted cert on 1st question only

a.  meaning, Ct would decide if gov’t could punish obscenity w/o deciding what was obscene.



3.  Black and Douglas believed gov’t barred from adjudicating in this area.



4.  Brennan’s view historical; he believed framers intended to exclude obscenity:




a.  2 questions raised by Brennan’s position:





i.  Was history accurate?





ii.  If so, should history be decisive?

b.  historical evidence showed more framers’ intent to exclude blasphemy than obscenity.



5.  1st Am decided as precluding fed gov’t from regulating speech.




a.  only states could do that

b.  but knowing what states could do didn’t help decide what fed gov’t couldn’t do.



6.  Roth:  “sex and obscenity are not synonymous.”




a.  Ct rejected Hicklin.

b.  Works had to be taken in entirety

c.  works had to be tested by “contemporary community standard.”

d.  If a jury found it prurient it wasn’t protected by 1st Am

e.  Brennan:  acknowledged legitimacy of government's interest

f.  subsequent to Roth, justices would have to evaluate each movie or book for themselves to determine obscenity.

g.  Warren, Harlan, Douglas (last joined by Black) wrote separately:

i.  Warren believed Const satisfied once great art and lit protected (like Brennan).

ii.  Harlan both concurred and dissented, citing federalism for his rationale.  Uniform rule of suppression would destroy prerogative of states to differ in ideas of morality.

iii.  Harlan:  states should have leeway to make own judgments subject only to whether a decision “so subverts the fundamental liberties implicit in DP Clause.”

iv.  Douglas and Black thought whole thing violated 1st Am

a).  even in the Smith Act decision of Dennis Ct recognized there must be some relation between speech and action.

b).  “speech brigaded w/action” dangerous.

c).  if a work doesn’t provoke “illegal action as an inseparable part” of reading it, then it should be protected.”

h.  Since obscenity not w/in contours of 1st Am, no reason necessary for its regulation.

V.  Economic Regulation

A.  Williamson v. Lee Optical (1955):  Federal Employers Liability Act (FELA), Jones Act, antitrust laws told SC that when a federal regulatory statute was at issue it could interpret it however it liked.

B.  In 1949 Antitrust Division of Justice Dept. charged DuPont w/Sherman Act violation:  violating s7 of Clayton Act, the antimerger provision:  US v. DuPont:


1.  SC held s7 applied to vertical mergers.


2.  SC held DuPont’s ownership of GM stock violated s7


3.  Brennan wrote opinion, joined by Warren, Black, Douglas.


4.  Burton, Frank dissented


5.  Clark, Harlan and Whittaker didn’t participate.

6.  Wall St Journal:  “decision so sweeping it throws suspicion on any corp. that does business w/any other company whose stock it owns.”


C.  Textile Workers Union v. Lincoln Mills came down same day as DuPont:



1.  union sued employer for spec perf of arbitration provision



2.  Fed jur. predicated on s301 of Taft-Hartley Act




a.  suits between unions & employers must be brought in fed ct.




b.  but state law governed labor agreements




c.  Art. III limits jur of fed cts




d.  Frank. argues s301 unconstitutional




e.  Douglas said judiciary could create law to govern labor disputes.

Conclusion


A.  7 years after Griffin, Ct held indigents had to be furnished counsel:  Gideon v. Wainwright.

Chapter 6

1. 1957 Term- Ct. wanted nothing to do with thwarting anti-communism (ran away from domestic security issue)  

a. Domestic Security cases (3 groups): 

i. major victories for government

a. (Beilen), (Lerner v. Casey)- cases that gutted Slochower.  Public school teacher and subway conductor are fired for taking the 5th  on membership. 

1. Conservatives (Frankfurter, Harlan, Clark, Burton, Whittaker)- Ct. concluded its ok to fire for incompetence and trust issues, but it is not ok to fire for refusing to answer

2. 4 Liberals dissented (Warren, Black, Brennan, Douglas)- no evidence of trust or incompetence on the record 

ii. cases of no immediate significance 

a. (Spieser v. Randall)- Ct. invalidated a CA tax exemption conditioned on a loyalty oath. 

1. Brennan- (maj.) concerned about “Chilling effect”.  Specifically with problems of mistaken fact finding by government. will cause one to steer wide of the unlawful zone (thus deterring exercise of 1st amend. rights)

2. Clark- (dissent) sides w/government. (he used to be attorney general)

3. Black & Douglas- (con.) disagreed w/maj. reasoning

b. (Perez v. Brownell), (Trop v. Dallas)- expatriation; Congress stripped citizenship for voting in foreign election or court marshaled (desertion)

1. Warren, Black, Douglas- citizenship in 14th amend. = “fundamental”, overrule Congress in order to safeguard individual rights 

2. Frankfurter, Holmes (Harlan, Clark, Burton)- Cts. power to invalidate Congressional law should be very rare

3. Brennan- rational relationship test (government. loses)

iii. defeats for government 

a. (Kent v. Dulles)- Congress makes it a crime to leave w/out passport and Kent is denied a passport for being a communist.

1. Douglas & Liberals (5-4, w/Frankfurter)- right to travel (like citizenship) is fundamental

2. Clark, Burton, Harlan, Whittaker- rational that Congress limited this right during times of war for security purposes

Note: Despite wanting to be uncontroversial, Court still had many critics (Congress and ABA- 1959 meeting)

2. The Legal Profession on the Court

*ABA- always opposed jurisdiction stripping, but supported undoing domestic security decisions

(Congress- always loses efforts to undue cases when jurisdiction stripping is involved, plus 1958 elections let many more liberal democrats into the House)

a. State Chief Justices and recognized scholars condemned the court, stating it was responsible for rapid expansion of federal powers at the state’s expense.

b. Admonished Ct. for judicial activism (Time- most meaningful criticism yet)

c. Rhenquist article – lefty law clerks influencing justices too much; hurt ct.

d. John Birch Society- very conservative, campaigned to impeach Warren

Note: The ABA resolutions were the last anti-communism establishment directed at ct.

3. Frankfurter Switch

a. Pre-1957: Always strong const. presumption for government actions, but would limit excessive legislative power (always used reasonableness test)

b. 1957-1959,deciding to save ct., he became key fifth vote for conservatives.  

c. New outcome in loyalty-security cases = government always wins

4. Stewart’s Appointment: (replaces Burton)

a. last Eisenhower nominee

b. Born in affluence and from a Republican family

c. Voted just like Burton (in the middle) on domestic security issues

5. Renewing Legislative Investigations

a. Harlan votes like Frankfurter in upholding government. actions (both conservative)

b. (Barenblatt v. US)- pleads 5th and refuses to answer questions based on the 1st
1. Harlan- (balancing test- Barenblatt’s interests v. government. interests)

i. 5th is absolute right to resist inquiry always, but the 1st does not

ii. government. interest in “self-preservation” = “ultimate societal value” (same conclusion in Dennis)

iii. Judiciary can not seek motives to see if true objective of HUAC was “exposure for exposure’s sake”

iv. When record is barren, indiv. rights may not be greater than states

2. Black- (dissent) so outraged, this opinion sparked his First Amend. Absolutism.

i. Problem: Is perjury protected speech?

ii. No one takes this position seriously (not even Douglas)

3. Brennan- found this to be “exposure for exposures sake” 

c. (Uphaus v. Wyman)- cooperative witness, but refused to provide list of names of other people in organizations (like Sweezy)

1. Clark- (balancing test) government. interest in self-preservation trumps indiv. 1st
2. Brennan (dissent)- found no government. interest on leg. Record to trump indv. 1st right; just “exposure for exposure’s sake” is not a legitimate government. func.

6. Aliens

a. (Fleming v. Nestor)- lived in US for 43yrs, but never became a US citizen.  Was a commie in ‘30s and was deported in ’56.  His wife’s soc. sec. was cut-off after his deportation.

1. Harlan- found soc. sec. not a property right so as to come under 5th
2. Liberals (dissent)- found soc. sec. amends punish for non-criminal acts

i. Black- found laws like these unfounded fears of commie assoc.

Note: These 3 cases set the stage for the 1960 Term (that resembled the 1956 Term)


Important Difference:

a. 1956 cases- decided on technical grounds (government. wins 12/12)

b. 1960 cases- decided on constitutional grounds (government. wins 6/7)

7. Legislative Investigations- 1960 Term

a. (Wilksinson) and (Braden) cases- both (diiferent than Barenblatt) vocal activists in abolishing the HUAC committee.  Both refused to answer about party membership.

b. Stewart-  saw it as Barenblatt; government. had interest of self-preservation  

c. Dissenters (Black)- government. interests as slowly eating away at democracy

8. Bar Admissions 

a. (Konningsberg case)- denied admission to bar refusing to answer party membership questions, despite good moral character

1. Harlan- (balancing test) Gov. had legilitmate interest and he could be denied admission, b/c he was obstructing justice  

b. (Anastapalo case)- denied bar admission, b/c after he wrote essay using qoutes from Dec. of Indep., he refused to answer membership questions

1. Harlan- (treated like Konningsberg) His interest in not answering is always outweighed by states interest in self-preservation

2. Dissent (Powe’s favorite Black dissent)

i. Black- Thomas Jefferson to subversive for America?

ii. Brennan- “Chilling effect” (innocent words mistaken) 

9. Smith Act and Subversive Activities Control Acts (SACA)

a. (Scales) and (Noto): sustained party registration orders under SACA, requiring commie groups to give names of all members and officers (front groups only need give officers names); despite adverse consequences of publication of names (guilt by association)

1. Frankfurter- (balancing test) all indiv. rights outweighed by government. self-preservation.  (note: he refuses to answer 5th amend. question)

2. Harlan: distinguish between “knowing membership” and “innocent membership that lacked specific intent” (Using Yates reasoning, construing congressional intent to preclude conviction for mere advocacy)

3. 4 Liberals Dissent:
i. Warren- on technicalities

ii. Brennan- on 5th amend. issues

iii. Douglas- 1st is not absolute, if were seditious overtones to org.

iv. Black- 1st amend. absolutism

10. Employment Discharges

a. Woman is summarily discharged as naval cook, and no reason given (authorized by statute and regulations)

b. Stewart (conserv.)- She could only be treated like this is she was a security risk (could find employ. elsewhere)

c. Brennan (dissent)- government. actions were arbitrary and she had property interest in her job (violates 5th)

Chapter Summary: 

a. B/c in 1960/61 conservative five were willing found loyalist programs constitutional (despite being in shambles 4 years earlier after Red Monday)

b. Black’s dissent, In re Anastaplo, is correct in charging the balancing test of the majority as being absolutist (relying on self-preservation).

c. These anti-commie cases/rationales began to foreshadow the uses against the NAACP in the South

d. Anti-court rhetoric and unfounded fears reviving McCarthyism were major politic weapons for LBJ during the election

e. 1962 White replaces Whittaker 

a. Therefore, Gibson v. FL- which would have been decided and required NAACP to give membership list to state, is held over to the next term

Chapter 7

1957- When asked about federal force used to enforce civil rights, Eisenhower states: “Maintaining law is a state, not federal, function.”

1. Little Rock

a. Eisenhower sends 1,100 federal troops to enforce court-ordered desegregation

b. ‘57-’58 school year, 9 AA would be admitted to all-white high school

c. Gov. Faubus, went on tv claiming he sent the Nat. Guard to protect young AA, when in fact they where there to prevent them from entering school 

d. Then fed. judge ordered Guard removed and Faubus complied

e. But when 9AA went to school next day, they met a “huge, angry white mob”

f. Eisenhower then ordered the federal troops to federalize the Nat. Guard (1st time since Reconstruction, federal troops were used in South to protect AA)

g. 8/9 young AA students finished school year (must have been horrible for them)

Caveat: Arkansas isn’t even the Deep South and Faubus was considered liberal

2.  Cooper v. Aaron

a. Ark. School board- arg. that w/out troops you get violence and school w/troops wasn’t worth it (they had to argue they acted in good faith, where Faubus created the mob sceen)

b.  Marshall (NAACP)- “We don’t worry about the negreo children…worry about the white children, taught that to get your way…just violate the law”

c. Goal of Cooper: was to show South that the Court was serious, showing that post-Brown additions (Brennan, Harlan, Whittaker) all felt same; thus all 9 justices signed the opinion (instead of per curiam)

d. Brennan: (Brown is not open to challenge)

1. If state officials could successfully incite a mob than the federal court must yield?  NO- to do otherwise would be to invite lawlessness

2. Marbury v. Madison- decision binded all parties not named in litigation and held all sworn officials to the Supreme Courts interpretation of Constitution

e. Problem: Frankfurter –felt that too strong an opinion would undercut the southern moderates, so he writes on himself (thinking he would be respected b/c he was a Southern grown, Harvard grad.); Problem:

1. This undermined the court’s authority (Warren, Black, Brennan are all hated Frankfurter for this) 

2. There were no southern moderates left

i. Faubus is named ten greatest of all time (Gallop Poll)

ii. Blatant racists were beating out incumbents (ex. George Wallace)

3.  The Aftermath

a. Faubus retaliated and closed down the Little Rock schools 

b. Problems: Having no public schools meant no new businesses to community

1. This put a limit on how far South could go in fighting Brown

2. Hence, South would effectively trump with both pupil placement laws and attack NAACP (both very effective)

4. Pupil Placement- put the Court out of business
a. State would indiv. assign all children to appropriate school; until that time children would remain at same school (perfect examples of lawlessness)

b. (Shuttlesworth)- (1957) Alabama law did not mention race; and b/c Court did not have doctrine of illegal motivation (state official opposing Brown), had to assume all in office would faithfully uphold their oath

1. Law was constitutional on its face (Court could do nothing)

2. Effect: The court was out of business in school area

3. Caveat: 5yrs. after opinion, not single AA attending school w/W kids (The difference between pupil placement and massive resistance was cosmetic)

5. Attack on the NAACP- (Had NAACP shutdown for nearly a decade)
a. Schools never volunteered to desegregate, thus needed a law suit; and NAACP had limited resources

b. South began to demand membership lists (like SACA- commies), knowing that citizen councils would take care of the rest (unemployment, no credit, etc.)

     Two perfect examples of lawlessness:

c. Alabama Supreme Ct. – “I intend a mortal blow from which the NAACP will never recover”

1. AL claimed NAACP was doing business w/out being registered

2. Judge orders NAACP to give up records and membership lists

3. NAACP refuses and judge orders massive $$$ fines and injunction

4. (1958) (NAACP v. AL)- Harlan reverses AL Supreme Ct., stating that to curtail 1st amend rights the state must have a compelling interest subject to strict scrutiny.  

5. AL SC simply reaffirms its decision; Ct. reverses again; ALSC reaffirms

6. AL did not yield until 1964

d. Arkansas/Mississippi- uses the Bennett Ordinance (req. all organ. to give up membership lists) – NAACP loses members and leaders are arrested for refusal to comply

1. (Bates v. Little Rock)(1960)- Stewart used compelling state interest test against 1st association rights; thus Bennett Ordinance is no good

2. (Shelton v. Tucker), (1960), AK requires all teachers to declare any organizations they belonged (disguised as anti-commie, but effectively NAACP members would be finished)

a. Problems: Barenblatt held that membership in some organizations was a legitimate cause for state concern (communist)

b. Stewart (joined the four liberals)- B/c teachers had real interests at stake, the state had to use “less drastic means”

c. Harlan (dissent)- federalism; statute was valid unless misused

d. Frankfurter (dissent)- “shouldn’t continue to guard the negreos”

e. Caveat: 1. Stewart attempting to draw line between Commies and NAACP (Functionally making NAACP become fellow travelers)?  

 2. Or is this just worry over the “chilling effect” of 1st? 

6. NAACP Loses

a. (Gibson v. FL)-by 5-4 vote, ct. decides to uphold law requiring membership list of NACP b/c of supposed commie infiltration (Stewart’s line erased?); but Whittaker retires and pushes back to be reargued next term 

b. VA, SC, GA, MS joined in going directly after NAACP

c. VA creates law against soliciting clients (professional ethics) and made clear it applied to NAACP

1. Voting 5-4 (as in Gibson), to “abstain” and let VA courts interpret the statute, but b/c Whittaker retires, vote gets pushed back to 4-4

i. Dissent(Warren, Black, Brennan)- when VA law “acts so defiantly against const. rights, reasons for deference vanish”

ii. Abstention- unclear statute could interpreted both const. and unconst.


Note: These cases demonstrate NAACP being supplanted (fighting for their life)

7. Direct Action (by more youthful groups)

By 1960, NAACP was being rendered useless, especially in the Deep South

a. Sit-ins:

1. B/c of violence, limited to upper-south

2. Thurgood M., very displeased at MLK, b/c he believed in litigation and in conserving his limited resources

3. Very effective, b/c anyone could participate - (energized youth)

4. Problem:

a. Very expensive

5. 3 legal issues: (refusal of service)

i. state law = easy case; clearly racial discrimination

ii. trespass (private action) = much harder case
iii. breach of peace (Garner v. LA)- easy case; wouldn’t work b/c students were peaceful and their actions didn’t incite onlookers to breach peace

6. How decisions break-down: (How to deal w/private action)

i. State action- (turn private discrim. into public discrim.)

a. (Burton v. W. Parking Authority)- Clark: restaurant operating under lease in public-garage, so intertwined with them financially, functionally as public entity (even though privately owned)

ii. Involving interstate commerce- (can’t discriminate when IC exists)

a. (Boynton)- Black: can’t refuse AA service, when goes to eat at diner during train stop-over; this case lead to Freedom Rides

b.
Freedom Rides: 

1. Very violent in AL, politically pressured on JFK to make interstate commerce commission enforce compliance w/Boynton
2. Real Effect: brought North first pictures of brutality of the South 

3. MLK would learn how to effectively use media’s national exposure

8. The Right to Vote (1962)

1. Literacy Tests

a. Both written racially neutral and applied equally

b. (Lassiter) – Black: Problem: Reasonable laws (related to  voter standards) don’t violate E.P. if racially neutral and w/out evidence of discrimination
2. Civil Right Commission

a. functionally much like the HUAC commission;  empowered by statute, had both subpoena power and didn’t allow confrontation of witnesses

b. (Hannah v. Larche)- LA challenged commission as violation of due process 

1. Warren- “due process was elusive yet flexible”, if proceedings looked fair, than they are ok

2. Douglas/Black(dissent)-  even though the importance of civil rights can not sacrifice other conts. Civili liberties to protect them (ends don’t justify the means)

c. (Lightfoot)- AA challenged AL redrawing of municipal line to keep AA out of voting district

1. Frankfurter- 5th amend nullifies both sophisticated and simple-minded discrimination

Summary: 

a. Race cases from ‘58-’62 demonstrate a pattern :

1. School area- the court was missing-in-action

2. Voting cases- court generally lacked the power to help AA gain political power

3. Had Whittaker remained on court, 2 NAACP registration cases would have been in favor of the state (but given civil rights momentum, it might not have mattered?)

4. Direct Action takes forefront as the role of lawyers and law diminishes (directed by MLK’s non-violence approach)

5. MLK needed violence from W’s in South to send message to the North of racial struggles in South (no violence = no pictures)

6. Despite total lawlessness of South by violating federal law, in continuing segregation, president refused to help (b/c Kennedy needed the votes from Southern democrats)

Chapter 8

58-62 terms – civil rights –stalemate/ Domestic security –retreat

Gender discrimination – (Hoyt v. Fl.) (Florida fucks shit up, again…)

Challenge to Florida's (the fuck-up state) policy of excusing women from jury duty

Majority- (Harlan) woman still considered the center of the home. Florida took no arbitrary steps to exclude women

Concurring- (Warren, Black, Douglas) could not say fl was not making a good faith effort to include women. 

Outcome would probably have been different if exclusion was based on race.

Antitrust

Brownshoe v. US –blocked merger of Brown shoe and Kinney b/c merger might put small retail competitors out of B. 

Majority- Warren – merger might be efficient but greater goal of congress was protection of small B’s 

General feeling was that bigness is bad. 

Church-state – Everson v. B.O. Edu.

Black – wall of separation must remain high and impregnable

1. Upset people who believed religion and government had ties

2. Discounted religion which separated US from Soviets

Sunday closing laws

1. Did the blue laws with their Christian heritage constitute an establishment of religion? (McGowan v. Maryland) – (Warren) No, the purpose of the laws had changed, was now a family day of rest.

Dissent: Douglas- purpose of the law was the 4th commandment and the minorities were being forced to follow the majority.

2. Did the laws abridge the free exercise of religion of the Jewish merchants or their customers? (Warren) No, states cannot accommodate everyone. 

Dissent: Brennan – court was justifying the sates by convenience. States need a better reason to disadvantage the exercise of a constitutional right. 

Stewart- Jews forced to make a cruel choice (observe Sat. Sabbath or Christian Sabbath?) but not Christians.

3. Did the patchwork of exceptions show the laws had no basis except as the out growth of coalition building and therefore violate the equal protection of laws? (Warren) No, some inequalities is ok

Court had no interest in constitutional protections for economic claims and equal protection is reserved for race cases.)

Affirming a belief in God

Torcaso v. Watkins (9-0) law requiring all public officials to affirm a belief in God struck down.

Maj. Black- government should not force a person to profess a belief or disbelief in God.

School Prayer

Engle v. Vitale – regents wrote a prayer for schools to be recited daily

Maj. Black-Government cannot compose official prayer

Con. Douglas – the case implicated state financing of religion because the teacher is on the state’s payroll and leading the prayer. 

Dissent: Stewart – President, congress, court recognize God, children can too.

Reaction: People read Black as saying religion in schools is wrong.

Strongest supporter of Engle was President Kennedy. Countered fears of a Catholic president being loyal to the Pope rather than the constitution.

Morality cases

(1959) Kingsley pictures v. Regents – state lacks the power to ban a movie just because it is immoral. 

Maj. Stewart- 1st amend. Guarantee is freedom of ideas

Concur – Black & Douglas – wanted to get rid of film censors all together

Con- Frankfurter, Harlan, Clark, Whittaker – wanted to leave much of the film censorship in place but agreed that NY went too far.(-1yr later Stewart joined them in Times Film v. Chi. Allowing films to be submitted to a licensing board before 1st exhibition. Films are different from books because no other governing rules for films. )

Poe v. Ullman (1961) – Challenge of a Connecticut law banning contraceptives or advice from a Dr. on it. 

Court refused to hear the case because the law was unenforced 

Harlan & Douglas – thought it an invasion of marital privacy

Criminal procedure

Bartkus v. Illinois (1959) –tried in state court after being acquitted of federal charges for the same crime

Frankfurter (Black, Warren, Douglas) – cited dual sovereignty – federalism requires respect for the decisions of each sovereign

Dissent: Brennan – federal government was too involved in the state prosecution

Frank v. Maryland – denied a health inspector from coming into his home. Claimed inspector needed a search warrant

Maj. Frankfurter relied on history to affirm 

Dis. Douglas – right against unwanted intrusion

Mapp v Ohio – overruled Wolf v. Colorado – states are bound by the exclusionary rule in cases of illegally seized evidence

Clark - (Douglas Warren, Brennan, Black) Based on privilege against self-incrimination. 

The exclusionary rule is part of the 4th mad. Which applies to the states through the 14th amd. 

1. previously, 2/3 states rejected the exclusionary rule, now ½ accepted it

2. without the exclusionary rule there is no way to deter illegal police conduct

3. judicial integrity – government teaches by example. If it becomes a law breaker it breeds contempt for the law

Dis. Harlan- states should choose how to structure their own criminal procedure

The political thicket

Baker – reapportionment – states failure to reapportion was arbitrary. States were forced to reapportion voting districts. 

Popular decision because the court was making the legislature more democratic.

Chapter 9 Prologue (The Fifth Vote)

1. During this era, most of the justices were supremely confident in their own abilities to fashion (what they considered) a better world 

Note: this best describes all three branches of the government. during this period

2. Warren Court as we know it comes into existence in 1962 Term (accident of history)

Why? - B/c of chance: (could have happened this way)

a. Black (as old as Frankfurter) could have suffered the heart attack

b. Douglas could have gotten Kennedy appointment he desired (Sec. St.)

c.   Note: (if this happened would have been Truman selections) 

On the Other hand: 

a. Rutledge and Murphy (both died of heart attacks in early fifties 

b. Note: (Had both lived, Warren would have been fifth vote everytime)

Instead, Kennedy chooses to loyal New Frontiersmen:

a. White- replaces Whittaker (retirements in 1962- in over his head)

b. Goldberg- replaces Frankfurter (not intending to leave ct until ’67, but suffers a stroke in 1962)

B/c of the 2 New Frontiersmen, 2 cases in Ch. 7; 

a. 1962- (Gibson and VA case) were 5-4 against NAACP; set for rearguing 

b. 1963- were decided 5-4 in favor of NAACP 
3. New Justices Views:

1. White: 1962
a. His vote didn’t much matter- although pro-equality, he was typical Kennedy “tough on crime/communism” (voted against WC in both crim. pro. Cases and domestic-security) 

b. Jurisprudence- believed in “good outcomes”; didn’t care for legal theories

     2.   Goldberg: “The fifth vote” 1962
a. Needed to fill the “Jewish seat” left by Frankfurter

b. Jurisprudence- very liberal activist, 89% liberal voting record (2nd only to Douglas)- (immediately vote w/Warren, Brennan, Douglas, and Black)

c. Like other 4 liberals, he grew up in poverty and through determination made himself the man he was 

d. He retires only three years later (1965) and is replaced by Abe Fortas

e. Caveat: Had Goldberg stayed, liberal block would not have collapsed so fast

     3.    Fortas: “Still the fifth vote” 1965
a. Liberal block didn’t change at all; liberal activist (just like Goldberg in most respects)

b. From 1965-1969, Fortas voted with Warren 83%-92% of the time
c. Caveat: Never wanted to even be on the court, but felt pressured to by LBJ (use Vietnam as leverage to get him on the bench)

4. Courts Critics in 1962

a. Still have ardent segregationist (Pretty much disreputable by 1962)

b. South (still big problem)- claiming civil rights leaders were commies

c. Conservative Protestants- angry over school prayer decisions (but were small in # and unorganized)

d. ABA- had quieted their criticisms of court (as judicial activists)

5. Courts New Friends

a. Both Kennedy and LBJ publicly supported the court (like pre-steel seizure days)

6. What was the “driving force” behind the WC during this era? (2 theories)

A.
Court acting as Footnote #4 (Carolene Products)? Court must enforce specific governmental power limitations found in the Bill of Rights (specifically enforce the electoral process)

i. the court must also step in to protect “discrete and insular minorities” lacking normal means to protect themselves legislatively (AA and South voting)

ii. Brown and Baker are classic examples 

iii. Problem: (under this theory, the WC would be worried about correct constitutional theory)

B.
Alternative Theory: (Great Society)This was a court of action (liberal activists), not too concerned about constitutional theory as they were about conforming to societal values enjoying wide support in the ‘60s

i. Just like New Frontier and the Great Society, the justices felt supreme in their own ideas and abilities

ii. Goal- was to solve society’s problems and supply its needs

8. Five Liberals and the “true” WC:

a. Warren- believed that Const. mandated a “just society” (fairness)

b. Brennan- Const. was designed to promote “human dignity”, but during WC he saw the Const. like Goldberg did

c. Fortas- emphasis on government. ability to to foster community

d. Douglas- Const. was designed to “get government. off peoples’ backs”

e. Black- increasingly held on to his earlier values

Chapter 10

23rd amendment (Pre-Baker) – Gave DC votes fo rthe president for the first time

24th amendment – abolishes the poll tax in federal elections. Brings the sout in line with the rst of the nation.

Harman v. Forssenius – Court struck down VA law that tried to evade the 24th amd. § gave VA a choice of paying poll tax or file a witnessed or notorized certificate of residence.

GA preliminaries

Gray v. Sanders (One person, one vote) GA usd an eletoral college type system. Struck down because of large disparity of electoral votes to population in counties.

Robert Kennedy gave amicus for government to aboulish the system saying (one man, one vote)

Douglas – GA weighed the votes before counting them, an infringement on the right to vote. One person, one vote.

Douglas also shows his idea of the constituion as a living document. Cites constitution, Gettysburg address, and 15th, 17th, and 19th amend. Joined by Stert and clark

Diss: Harlan – not enough info to prove GA was being irrational in their apportionment system

Wesberry – attacked ATL’s under representation

Black mangles history to conform to his outcome. 

Harlan said if the standards were as Black said, a maj. of congress (398) would be unconstitutional.

1964 Decisions

Solicitor General Cox coordinated state reapportionment Π’s. 

Kennedy admin. Against state practices

Baker viewed by Warren as the most important of his tenure.

Presented 3 questions

1. How equal must the population be in order to satisfy equal protection? As nearly of equal as practical. Concern is minority populace ruling over the majority. Not concerned with maj ruling over minority because this is democrateic plus minorities could seek enforcement of constitution rights by other (unstated but presumably court) means.

2. Can a state follow the example of the US senate and have on house based on other than population basis? No. Upper hoses are held to the same standard as lower houses because the federal analogy has no applicaiotn to the states. Using the same basis of population does not nullify bicameralism concerns.

3. Would the court allow more leeway to a plan adopted by popular vote than one adopted by politicians? No the right and necessary remedy did not go to the process of redistriction but to the outcome and so no need for vote. Right to vote is a fundamental personal right and any deprivations will be meticulously scrutinized. May not vote the issue because a maj of the people can not infringe on a citizen’s right to one person, one vote.

Conc: Clark- maj went too far in rejecting federal analogy

Stewart- approve any plan that does not frustrate the will of the maj. 

Diss: Harlan – said history was against maj. 14th & 15th amendment did not limit state right to apporiton legislaure as they wanted.

Freedom summer(1964) – SNCC & Core decided to conduct a massive voter registration drive for black who could not vote. 

Began with disapperance of 3 CORE volunteers

Climax was a challenge to the all white MS delegation. White liberals gave the MS Freedom Dem. Party 2 at large seats. Trust in white liberals lost.

Selma- voting rights act of 1965

Johnson looked at the second secssion of the new congress but King wanted it now.

King’s demonstration in Selma rushed the legislation.

1. Ordered federal employees in to states to register votes if necessary where fewer than ½ eligible voters had registered or voted 

2. suspended literacy tests. No new tests without preclearing it with justice

SC v. Katzenbach – challenge to the voting rights act of 65

SC argued feds could only prevent discrimination in general but not specific terms.(Rejected by Warren)

1. South had continually defied the constitution.

2. All prior attempts at correction had been unsuccessful

3. Congress can use any ration means to effect constitution prohibitions

4. Lassister v. Northhampton Board of education – said literacy tests ok because of possible legitimacy but not when used to discriminate

Diss: Black thought requiring states to preclear was wrong.

Katzenback v. Morgan – upheld portion of the voting rights act that allowed Puerto Ricans with 6th grade edu. Right to bot regardless of literacy. 

Brennan- by granting PR’s the ballot, congress is providing the means for them to protect themselves

Footnote 10 – viewed congress as having the power to interpret the constitution fo ritself to expand rights but not contract or dilute thme. 

DISS: Harlan- concerned that const. Rights in jepordy. Explasion or dilution depends on the point of view.

The Poll Tax

Harper v. VA Board of Elections- Challenge to VA’s poll tax

 Dogulas- did not acknowledge the constitution does guarantee the right to vote. Instead said the right to vote was a fundamental right (rather than say a constitutional vote).

-invocation of tradition rther than intent shows his up to date constitution view.

-“Notions of what is eq protection does change”

Diss: Black, Harlan, Stewart – poll tax was not good public policy but it was rational

Harper clarified reynolds and Morgan by stating that original intent is not a guide but evolving standards are. 

Logical extensions

Kirkpatrick v. Preisler – for voting and districting mathematical prcision is the rule. Lines drawn with minimal variance isn’t good enough.

Wells case – lines may not be drawn based on people with similar interest. Must use the most mathematical precise tool available. 

Problems of Kirkpatrick and Wells – (Brennan) any π could bring a better redistricting plan and win, even if the improvement was only .5% better

Harlan- court. Blind to reality by idealogy of one person, one vote. By making math the standard, partisan politics would be a large part of district dreaing with no history or tradtion to constrain them. 

Kramer – denied the state power to restrict the right to vote except on the basis of age, citizenship, and rsidency. (NY law denied the right to vote in school elections to property holders and those with kids in the schools.)

Warren – selectice franchising poses the danger of denying some citizens any effective voice in government which substantially effects their lives. Unfair rep because legislautre made by body selected by few

Diss: Steart black harlan – rationality is a good test because those most interested in school elections are those with property or with kids in the school.

Powell – can not exlude an election victor on any grounds except failure to meet the require’s of the qulifications cause of the constitution. Congressional refusal to seart had to be based on qustions of the outcome, not quality of the elected.

Chapter 11- After the Civil Rights Act

1. Mass Demonstrations

a.  (Cox v. LA)- decision reverses Edwards v. SC; 
a. Goldberg(maj.)- “while free speech is fundamental to our society, it doesn’t mean it can be expressed anyplace and at anytime”

b. Differences: (1) Edwards only involved 200, where Cox involved 2,000; and (2) police chief had given his permission for demonstrators to be there (had he not, Ct. may have held them guilty)

c. Note: All nine justices agreed that state could prohibit picketing near a courthouse or obstructing sidewalks

b. (Brown v. LA)- 5 AA arrested (breach of peace) for peacefully sitting and not leaving library

a. Fortas/Warren/Douglas- found were engaged in appropriate protest

b. Brennan- wanted to invalidate whole statute

c. White/Stewart- switched their votes from Cox and provided the fifth vote to reverse (b/c believed state was violating EP b/c they found no other conclusion for the arrest than they were AA)

d. Black (4 dissenters)- said people have a right to protest whenever, wherever, whomever they choose w/out regard to those they disturb

c. Trends and Differences:
a. Court indicates that era of seeing demonstrations as “pristine exercises of 1st amend rights” has passed

b. It was now the era of mobs and anarchy
c. Assuming White joined his allies, would always be a fifth vote to sustain convictions of demonstrators

2. Ghettos, Campuses, and the South (most occurred after passage of Voting Rights Act)

A. Ghettos:

a. Drastic jurisprudence change from ’63 to ‘65

b. Why? – b/c transformed from peaceful protests to riots

c. By 1966, riots changed the views of civil rights and of race in general (America began to see civil riots movement as violent, instead of peaceful)

d. Why? – Watts riots, Detroit riots (over 200 dead, 1,000’s injured, biliions of $$ in damage)

e. LBJ- “How is it possible after all that we have accomplished”

B.  Campuses: 

a. Berkley- “Free Speech Movement” was born

b. 1,000’s students sit-in dean’s office to protest oppressiveness of liberal university

c. Adults began to worry about the line between authority and anarchy

C. In general: (sparking courts change in jurisprudence)

a. Non-violent revolution was giving way to the more common responses: “frustration, blind rage, and racial hate”
b. 1966- Stockley Carmicheal cries “Black Power”- very appealing to both AA audience and the W newsmen

c. S.C. is replaced by “Rap Brown” – Carmicheal quoted as saying “You will wish you had me back, he is a bad man”

d. R. B would urge young AA’s to “burn this town down”, and “wage war on the honkie white man”

e. R.B. became the most hated man in America

f. Republicans blamed the Liberals and their “soft” social programs (Republicans swamped the democrats in 1966 state elections)

3. The Court New Attitude (1966)

a. (Adderley v. FL)- 34 AA arrested for trespass while protesting at jailhouse
b. Cox began transformation of peaceful protest into mob fear; Adderley completed it
a. Black- “Trespass trumps the 1st amend” (White- rejoined his allies to sustain trespass convictions by a 5-4 vote)

b. Douglas(4 dissenters)- (Powe: best dissent in 15 years)

i. agreed that not all protests are protected; but that this case was about rich as well as poor to gain public opinion

c. (Walker v. Birmingham)- MLK’s violation of injunction in ’63 march

a. Stewart (5-4 maj)-  about the need to respect law, “no man can judge his own case, however exalted his station or righteous his motives”

b. 4 Dissenters (Wa, D, Br, F)- judges too must respect the law and everyone (plus trial judge) knew this injunction was unconstitutional 

i. Brennan- maj. today has let “loose a destructive weapon for the suppression of cherished freedom’s”

c. Note: Maj. was giving the statement that “The times had changed.”

3. Racial Discrimination (1966)

Note: Black (1966-beyond) leaves the court on race issue (feed up)

In these next few cases, see the court trying to rid itself of all discrimination (all contexts)
d. Strict Scrutiny (state actors)
a. Note: (1956)- Naim v. Naim upheld ban on inter-racial marriages
b. (McClaughlin v. FL)- statute that made it a crime to be in an inter-racial marriage
i. White(maj)- used his strict scrutiny test (bc/ of 14th- discrim. based on race) to strike down statute

ii. Douglas/Stewart(conc)- criminal laws dependent upon race of the actor are per se unconstitutional

c. (Loving v. VA)- same inter-racial marriages statute in VA

i. Warren(maj.)- went farther than White and stated such statutes held to “most rigid scrutiny” and found no conceivable rationale existed

ii. Note: NAACP begins to actively moves from color-blindness to color-consciousness (race for benign purposes was ok)

e. Public Function doctrine (private sector)

a. (Evans v. Newton)- state park is owned by private trustee to avoid Brown de-segregation ruling

i. Douglas- private activity paralleling a like-government activity could be deemed governmental and thus forbidden to discrim.

ii. Harlan/Stewart(dissent)- condemn public func. analysis

f. State Action (housing sector)
a. (Reitman)- CA law Prop. 14 was going to be enacted to wipe out already enacted fair housing laws

i. White(5-4)- rule: a state is not const. required to have fair housing laws, but once it does, repealing them is a violation of equal protection (EP) by state 

1. Problem: States refusing to enact such laws are actual engaging in discrimination

ii. But, basic reality is that the law has an impact on the minority

iii.  Harlan/Black/Clark/Stewart(dissent)- federalism; people of CA voted on repealing those laws – not unconstitutional

iv. Black- saw the court using EP as it had due process, in order to strike down laws it didn’t like

g. NAACP suffers a huge defeat: Very odd opinion/doesn’t fit the WC Era
a. (Swain v. AL)- (1965) holding refused to hold it unconstitutional to use peremptory challenges to remove all AA from a potential jury
i. White/Brennan(maj)- b/c peremptory challenges (can be used for any reason), so “deeply embedded” this way in our system

ii. Goldberg/Warren/Douglas(dissent)- If Ct decision would radically change the system, so be it (worth ending discrim.)

iii. Problem: Radical change never stopped the Ct before- look at the reapportionment cases (Maybe Ct felt, at some level, it was impossible to prove disrim.)

4. Marshall’s Appointment (1967 Term) –replaces Tom Clark

a. Voted w/majority 95% of the time (matched only by Brennan and Warren))

b. LBJ got a vacancy for Marshall, by naming Clark’s son attorney general (conflict of interest Clark had to resign)

c. LBJ wanted Marshall to fill the seat, b/c he wanted symbolism of AA on the bench (plus LBJ was sure Marshall was fully capable)

d. Warren, Douglas, Brennan, Fortas (no longer needed to worry about Black’s hardening of categories- Marshal would solidify the liberal block’s fifth vote)

5. Back to School Segregation

a. (Goss v. Board)(Rogers v. Paul)- (1965) 1st case decided since Cooper
a. Ct declares end to faculty discrimination and an end to grade-a-year programs

i. Effect: 3 primary methods of delay had run their course (Grade-a-year, massive resistance, and pupil placement)

b. As a consequence, the South embraced “freedom of choice” –allowed all school children to decide which school they wanted to attend 

c. South refused federal $$$ than comply

d. Justice Dept. begins to initiate law suits and mandate guidelines  

e. Eisenhower’s 5th Circuit appointees (Judge John Wisdom):

a. Wisdom sent down a trilogy of cases all designed to reject the reasoning of Briggs v. Elliot – (const. didn’t require integration)

b. (Singleton)- Const. required a single, “integrated” school system- thus requiring the South to follow the Office of Education guidelines

c. Effect- Ct always meant “integration”; just lacked the candor to say so (instead used the word “desegregation- b/c less offensive to the South)

d. Most important cases effecting desegregation, until Green 
f. (Green v. New Kent County)- (1968) found “freedom of choice” caused too much delay (never invalidated “freedom of choice”)

a. Case marked the emergence of Brown II (group rights) and supplanting of Brown (individual rights)- ok to take race into account
b. Importance- Puts an end to “all deliberate speed”

c. Brennan- “We want results…now!”, requiring an “integrated” school system (affirmative duty to integrate)

d. Note: Only reason Black signed on was pressure to maintain unity

g. (US v. Montgomery)- WC’s last school case         

a. Ct upholds district judges ordering school system to require AA students to AA faculty ratio of 5-1

b. Note: Black wrote the opinion (no dissent from Harlan or Stewart)    

6. Towards the End of Warren’s Tenure

a. Decided 2 cases trying to solve the problems of ghetto unrest w/CR statutes

b. Socio-Political Influencing Factors:

a. Judge Blackmun- held no federal law reached private discrimination in housing against AA

b. MLK had just been assassinated sparking another round of urban riots

c. Congress was about to pass the Fair Housing Act of ‘67

c. (Alfred H. Mayer)- Ct wanted to do its part in quelling urban violence

a. Ct held CRA of 1866 barred private discrimination in housing



b. Stewart- CRA 1866 was passed under 13th amend = so it was could reach private discrimination

d. (Daniel v. Paul)- Basically, Ct. held Commerce Clause (CC) could always reach private businesses

a. Q) How far removed must a business be to be beyond reach of CC?

b. A) Totally

c. Brennan- (stretched the limits of CC) w/out any evidence interstate travelers ever visited park, still covered by CRA of ’64 (under CC) – (b/c jukebox played records from out-of-state, snacks contained ingredients obtained from out-of-state)

d. Black(lone dissent)- Felt that Congress should have used the 14th Amend to pass the CRA of ’64 (not CC) (Powe agrees w/Black)

7. Summary (1968 Term)

a. Ct dominant theme to Post-Civil Rights cases: 

a. Instead of rioting, AA should have been litigating (respect for law)

b. Stewart said it all when he affirmed MLK’s conviction  

b. NY Times article was very critical of WC (“Nine men dressed in black that think White”) that demonstrated:

a. WC wasn’t as perfect on race as NAACP had wished

b. Litigation was the way to change society

c. Remember: WC, overall, was very good on the racial issues

Chapter 12

Brennan conceded in principle the government’s power to pursue its objective while simultaneously making it difficult for the government to do so. (strict scrutiny, compelling interest, chilling effect)
NY Times v. Sullivan – Civil rights leader an ad that showed AL in a bad light. AL officials sued. Done to keep reporters out of the south (intellectual succession)

In 1st amendment cases, Supreme Court reviews facts for themselves.

Brennan –debate on public issues should be uninhibited, robust, and wide open. May have unpleasantly sharp attacks on government and officials

Libelous statements still are bound by the constitution and are not magically immune from constitution protect and review.

1. Is it protected speech? Yes, the discussion of racial (most if not all) issues is protected speech

2. Does it lose that protection based on:

a. falsity or some statements? No, truth could not be the sole guide because error was inevitable in public debate

i. speech needs breathing space for survival

ii. any requirement of truth would dampen the vigor and limit the variety of public debated

b. Harm to Sullivan’s reputation? No,, previously held that judges could not silence debate over their actions, neither can other officials. No $ for damages to reputation because of statements about official duties unless

i. Statements were false

ii. Made with actual malice i.e. Reckless disregard for truth

1. falsity must be significant

Concur: Black –1st amendment is absolute so the law of defamation is unconstitutional

Goldberg –1st amendment affords citizens the right to criticize official conduct despite any harm

1. this was a race case because of the facts

2. secondly citizenship case – the rights of a citizen to criticize the government

3. last a press case – freedom of the press

Domestic Security

Bagget v. Bullitt –oath requiring U. employees to be loyal to US and Wash state and disavow any membership in any subversive org. 

Maj: White- Oaths unconstitutionally vague – what is membership or loyalty? Is voting for a communist disloyal? People cannot know what is right and what is not but state has a right to protect public service from disloyal conduct

Dis: Clark, Harlan – Oath was narrow and thus not vague

Elfbrant v. Russel – AZ oath making it grounds for discharge for an employee to be a member of the comm. Party. 

Douglas – Invalid, guilt by association. Law does not:

1. distinguish between knowing vs. unknowing membership or

2. one who subscribes to the aims v. those who do not

diss: White, Clark, Harlan, Stewart – states interest in loyal employees greater than state interest in jailing members so standard of compelling state interest (given by Brennan) was met. 

Keyishian v. Board of Regents – NY law

1. criminalized an utterance of treasonable or seditious words. (Brennan) to vague chilling effect on teachers and their 1st amendment right.

2. Disqualified any member of a group that the state recognized as communist – membership was constitutionally protected.

Diss: Court takes away the right of self-preservation. State gave notice, then hearing and proof, which is enough.

Degregory v. NH –invalidates NH’s anticommunist investigating committee (Degregory answered present communist questions but refused to answer questions on his past.)

Douglas – no showing of present danger of sedition

Harlan, White, Stewart – state was seeking evidence of the present by 1st demanding evidence about the past. 

Aptheder v. Sec of State – (passport of a person required to register w/ the SACB revoked.)

Maj: Goldberg- 

1. right to travel and right to freedom of assoc protected by 1st amendment. 

2. Over broad –congress could have employed less drastic mean like basing the ban on travel for communist purposes

Diss: Clark, Harlan, White- international travel cannot be an absolute right therefore the ban is reasonable.

US v. Brown – Union officials required to swear to not being a communist party member now or past 5 years

Warren – invalid bill of attainder – congress was finding the party and its members guilty of a crime and punishing them by taking their leadership positions.

Lamont v. Postmaster general – law forbids reception of communist material via 2nd class mail unless addressee made it know to the post office its desire to receive such material 

Douglas –1st amendment right to receive ideas

Robel – communists may work in defense facilities. 

Warren- the act is an overbroad restraint on freedom of assoc because it does not 

1. distinguish among types of membership or

2. types of jobs at the facility

conc: Brennan – congress may not delegate that authority to name covered facilities to Sec of Defense

Diss: White, Harlan – court exercising an independent judgment of the requirements for national security.

Libel after Sullivan – 

State courts read Sullivan narrowly

Garrison – New Orleans DA suggested possible racketeering influence on judges.

Brennan – conviction may stand if state can prove his words were

1. false

2. uttered with actual malice

a calculated falsehood has no value

Diss: Black, Douglas, Goldberg – 1st amendment. No punishment for libeling a government official for government conduct

Roseblatt –extended Sullivan to all public officials defined as 

1. anyone who has

2. or appears to have 

substantial responsibility for or control over the conduct of government affairs

Curtis publishing v. Butts  & AP V. Walker

Extended Sullivan to public officials like football coaches

Maj: Warren, Brennan, White–distinction between private and public sectors are blurred so protection of Sullivan extended to private sector

Conc: Black & Douglas – 1st amendment forbids libel

Diss: Harlan, Clark, Stewart, Fortas – opposed extending Sullivan. Π shows highly unreasonable conduct. Extreme departure from standards of investigating and reporting adhered to by responsible publications

Time Inc v. Hill (invasion of privacy v. the press)

Maj: invasion of privacy ok because the line between info and entertaining is blurred

Diss: Harlan – there is a difference between a person involuntarily thrust into the spot light and the public official who exposes themselves

Fortas – privacy is a basic right. Press is not above the law.

Press- Began with Brennan’s view of preventing a chilling effect on the press and ended at Black and Douglas’ absolute immunity of the press. Only institution with it’s own amendment. 

Vietnam

Supreme court refused to hear any case that questioned the legality of the war

Black and Douglas – Opposed the war from the outset

Douglas- Tonkin Gulf Resolution was not a declaration of war and hostilities of the nature of Vietnam required it. 

Fortas – Johnson advisor

Bond v. Floyd –(antiwar speech) Julian Bond refused seat in GA legislature because of anti war speech.

Unanimous – Warren –the function of the 1st amendment is to give legislators the widest latitude to express their views on issues of policy

O’Brien –Burned draft card and claimed free speech.

Warren – a limitless variety of conduct cannot be labeled speech whenever a person intends to express an idea. Might be protected speech if

1. The regulation is with in the government’s power.

2. The regulation furthers an important or substantial government interest

3. that interest is unrelated speech 

4. Restriction on 1st amendment right is no greater than necessary

Court does not look at congress’ purpose in making a law

Claimed 8th amendment. Cruel and unusual punishment for burning a paper because he’d been sentenced to jail for 6 years.

Warren rejected – not properly before the court and reinstated trial courts ruling and sentencing. O’Brien sent to jail for 6 years. 

Tinker – children wore black armbands to school to protest the war and were suspended

Fortas- Children have constitutional rights in school 

(What mattered was disruption or serious offense)

Diss: Black –geometry class is not the place to diver other students attention to Vietnam

Harlan – willing to override the 1st amendment concerns with legitimate school concerns

Street v. NY –flag burning over the shooting of James Meredith

Harlan –conviction reversed because conviction based on Street’s words (court ducks flag burning issue)

Diss: flag burning is not protected speech

Warren – desecration and disgrace

Black – drew a distinction between speech and conduct

Fortas – flag is special

Past and future

Brandberg v. Ohio – KKK leader convicted for advocating unlawful actions as a means of accomplishing political or economic reform

New standard: a person may not be convicted unless

1. the advocacy of law breaking was directed at inciting imminent lawless action and

2. was likely to produce such action

speech is so important that only minimal intrusions can be tolerated

Red Lion- upheld an FCC law (fairness doctrine) that said if you speak on a controversial issue on the radio, you must also present the other side

1. Is broadcasting different form publishing or speech? Yes, Broadcast is scarce – government therefore must dictate a portion of the speech within the medium

Concur: White – right of the listeners to hear both sides more important than the right of the broadcasters right to speech.

Chapter 13- The End of Obscenity?

a. Changes in Society are what is driving WC:

a. 1960- FDA had just approved the “pill”

b. 1960- could legally purchase “Lady Chatterley’s Lover” 

c. 1963- Bob Dylan song “The times they are a changing”

a. This was completely true of attitudes and depictions about sex

d. End of ‘60’s- full nudity was depicted on movie screen

b. Jurisprudence:

e. As long as children and non-consenting adults weren’t involved, “anything goes” (But this was far from clear in the mid-60’s)

f. This of course, was all before “hard-core” pornography (post-WC)

g. Caveat: WC still was serious about:

a. protecting serious art and literature

b. bring censorship boards under legal control (standardize process)

c. Voting habits:

a. Black/Douglas- absolutionists (anything goes)

b. Stewart- all was good except “hard-core”, for all practical purposes voted w/Black and Douglas
a. This adoption of “hard-core” made Brennan’s the law of obscenity
b. (Unlike domestic communism and mass demonstrations- Stewart saw porno as harmless)
c. Warren- saw obscenity as a moral crime (hated sex and gambling)

d. White- inscrutable; (his vote didn’t really matter, b/c of Stewart’s adoption of “hard-core” standard)
e. Brennan, Goldberg(Fortas)- 2 key deciding votes; deciding votes in obscenity cases 
a. Why; B/c of Jacobellis adoption of Roth standards:
i. De novo review- Brennan and Goldberg (Fortas) were the judge and jury 
ii. National standard- meant Bible-belt South was subject to more liberal standards of the nation
f. Clark- begins to cite obscenity as root cause of anti-social conduct

g. Marshall- a solid vote (pro-obscenity)

1. Procedural Obscenity

a. (Mid-50’s)-Books(Bantham Books v. Sullivan)- RI established a blacklisting operation to crusade against violent comic book to save youth 

a. Brennan- ordered state to provide procedural safeguards before it listed any book

b. Harlan(lone dissenter)

b. (Mid-60’s)-Movies; efforts to blacklist books had ended; now on to movies

a. (Freedman v. MD)- required submission of all movies to state board of censor’s in order to show film; Freedman showed film w/out license

i. Brennan- procedural safeguards:

1. B of P was on censor

2. judicial review was censor responsibility

3. must be done quickly

ii. Note: basically ended film censorship boards overnight
iii. Black/Douglas(dissent)- 1st amend. absolution (just like speech); no permissible form of censorship
2. Substantive Obscenity


3 Famous Books:

a. (Jacobellis)- Lady Chatterley’s lover; OH bans nationally acclaimed film for single love scene

a. Maj: Brennan/Goldberg- used Roth (not obscene if):

a. if it has social value
b. must go beyond “customary limits of candor”

c. juries must apply national standards
d. every obscenity case = de novo    
b. Note: This makes Ct the censors for the nation
c. Black/Douglas- absolutionism
d. Stewart- only “hard-core” (basically absolutionism)- “I can’t define it, but I know it when I see it”
e. Warren/Harl/Clark- federalism (state had great leeway to censor); and took issue w/Roth req’s
f. Warren- saw obscenity as a moral crime (hated sex and gambling)
c. (Grove Press)- Tropic of Cancer; 
a. Warren/Clark/Harlan/White- all dissent to cert and reversal

3. 1966 Trilogy- 

a. (See Brennan reach his limits- he originally votes all three cases were obscene)

b. Persuaded by Fortas to reverse in Memoirs)

a. Effect- Obscenity law moved closer to Warren’s view of Roth- obscenity was about bad people


1. The Easy case: 



a. (Mishkin)-  magazine about S&M and homsexuality

a. In terms of arising the prurient interest this case was a winner

b. Brennan- only marketed to deviants, so the standard must be measured by the target audience; arose deviant prurient interest

c. Bl/Do/Stwe(dissent)- of course


2. The Close case: (Powe- very bad opinion)

a. (Ginzburg)- G was convicted of mailing obscene materials that attempted to get people to buy his materials (book, newsletter, magazine)

d. Problem: None of it was obscene under Roth national standard

e. Bad opinion (condemned Ginzburg b/c of his character- he attempted to corrupt people)  

f. Brennan (War/Cl/Wh/Fo)- re-writes the federal statute; In a really close obscenity case, the jury could consider the actions of the defendant
g. Har/Bl&Do/Stew(dissents)- 

i. Harlan- disagrees w/re-writing the statute

ii. Stewart- Bill of Rights apply equally to all (not be different in a close case; “The court has not the power to pick and chose…can’t lose sight of that constitutionally fixed star”

3. New law of Obscenity:

a. (Memoirs)- about Fanny Hill (200yr old book); illustrated version was banned in 1821
a. Brennan- required the state prove the material was without any redeeming social value (opposite assumption of Roth)

b. Clark(dissent)- obscenity causes anti-social conduct

c. Note: After this case, very hard for state to ban obscenity

4. To Redrup (1967)

a. (Redrup v. NY)- Court, w/out explanation, reverses conviction 

b. Point: Ct got tired of obscenity and basically “Throws in the towel”; basically everything is ok as long as:

c. New Standard: “No children, no non-consenting adults, and no pandering”

5. Children and Adults

a. Children:

a. (Ginsberg)- mother has 16yr go buy porno mag, so she can report to police; arrested for selling to a minor

i. Brennan- upheld Redrup; state had valid interest in protecting its youth

ii. Bl/Do/For(dissent)- 

1. Fortas- on facts; maliciousness of 16yr actions

b. Consenting Adults:

a. (Stanley)- (like Mapp v. Ohio)police have search warrant for “x” and instead found “Y”; arrest him for possession of mags

i. Marshall(maj)- rested on 1st amend and reinforced Redrup; can’t tell a man in his own home what he can and can not read

ii. State can not legislate to control a person’s private thoughts (must have a actus rea)

b. 2 Ways to read Stanley: 

i. Broadly- right to possess = the right to acquire and distribute; it solved the issue of obscenity

ii. Harlan asked Marshall to scratch “and distribute”; fearing this would dilute other obscenity cases

6. Summary


a. Obscenity had com out of the closet; Ct did nothing to stop or slow it down

c. Remember, at 1969, still near impossible to find “hard-core” materials 

a. Caveat: (When Nixon replaced Warren, Black, Harlan in ‘70’s speech would become less free)

Chapter 15- Policing the Police

WC whole premise was based on the idea of lawyer’s “policing the police”
1. Gideon’s Trumpet- 1963
a. A year before Gideon arrived at the court there were two other cases (Carnley and Douglas)

A. (Carnley)- was convicted of child molestation (never given a lawyer at trial and never used any of his available legal defenses)

1. Problem: All the justices were ready to overrule Betts, but too reluctant to use Carnley as a vehicle (he was a child molester)

2. Then Whittaker and Frankfurter retired (Warren didn’t want just 4-3 vote)

B. (Douglas v. CA)- convicted w/partner for robbery and murderous assault(both were given the same lawyer and on appeal, and neither got a lawyer at trial 

1. White replaces Whittaker and the 4 became 5 (War/Bre/Doug/Bla/Whi); thus it would be impossible to overrule w/addition of other justice

2. Problems- (1) (Warren)-can’t say have a right to lawyer on appeal, but not at trial, (2) Hates to overrule Betts (5-4) w/this slimy defendant

3. But Ct decides to grant cert, thus- If had to have lawyer on appeal, must have one at trial (Gideon had already won before court even heard the case)

4. Dissents(Har/Stew/Cla)-

a. Har/Stew- state could guard against unreasonable expenses (state prevailed on reasonableness test)

b. Clark- noted 96% of cases are filed w/Ct, by D’s lacking a lawyer

Note: Public praised Gideon, b/c he was innocent man done wrong.  But when counsel prevents police from convicting a criminal, the public reaction is intensely adverse.  But it shouldn’t be so- Equal Justice applies to all- rich and poor, innocent and guilty.

b.   (Gideon v. Wainwrihgt)- “Not just the rich received justice in American courts”

a. Abe Fortas argued case before the Ct

b. Black(maj)- criminal defendant must be provided a lawyer at trial; explicitly overruled Betts (for 20 years, Frankfurter was wrong)
c. Ct incorporated 6th amend into the 14th’s prohibition against state abridgments

d. Harlan(con)- applied Betts, and said counsel was not necessary w/out “special circumstances”

e. Fortas(counsel)- way to promote federalism was to require counsel at trial

f. Public appeal- Gideon was in-fact innocent and was that Justice prevailed *(imagine if Gideon had been a murderer- probably less appeal)

Note: (Importance of Gideon)- Was that lawyers would be there to vigorously enforce proper police practices

2.  Police Interrogation

a. Problem, Gideon didn’t solve, was what happened once your client has already confessed before he has counsel

b. (Mallory)- (1964)

a. Rule: Confession was admissible if voluntary (absence of physical coercion/or psychological harm); Test: Ct look at totality of circumstances to define voluntary (D illiterate, sleep deprivation, # of interrogations, etc.)

c. Problem w/confession cases: Ct doesn’t know what is really going on behind closed doors in the interrogation room (Who does Ct believe; officers sworn to uphold the law or confessed criminals- who’s lying?)

a. (Mallory)- solved the problem at the federal level w/its prompt arraignment rule 

b. Once Gideon came down (w/6th amend; applying to states through the 14th), the only problem was deciding when to attach right to counsel (trial? arraignment? custody?)

3. (Escobedo v. IL)- (1964)

a. D is convicted of murder (as accomplice)- but police tricked him into confessing that his partner killed the person

b. Problems: (1)D was tricked into a confession, but (2) D was guilty, (3) D was asking for lawyer and lawyer tried to see him, when D confessed
c. Gol/Wa/Br/Bl/Do(5-4 maj)- Ct- felt that the government. should not be relying on confession to prove its case (felt confessions were subject to abuses)

i. Police should be mainly relying on extrinsic evidence (D’s constitutional rights always trump system efficacy)- see p. 390

d.   Wh/St/Cl/Ha(dissent)- found maj. very hostile to police in general; Problematic to assume that every case is solvable and can be prosecuted effectively w/out a confession (Powe agrees w/dis. reas. and maj. result)

A. There were two ways to interpret Escobedo: 

i. Narrowly (maj)- only when lawyer aking for D as he confessed

ii. Broadly (min)- found all confession cases to be inadmissible

*Ct. would refuse to hear another confession case for two years (Miranda)

4. Reaction to Escobedo- 

a. Prosecutors and police saw decision as “Handcuffing the police”

b. Note: Generally, Americans were far more concerned w/school prayer and race cases than criminal procedure cases (48% saw WC too lenient on crime)

c. As Harlem, Watts burned from riots and Berkley Campus would succumb to demonstrations, many Americans wondered if rising crime was Court’s fault

d. Note: In 1968 elections, Republican party would soon successfully use the party platform of restoring “Law and Order” 

5. American Law Institute (ALI)

a. In 1965, got a federal grant to draft a Model Code on Pre-arraignment Procedures; said police should get 4 hrs interrogation w/out counsel present

b. Looked like the ALI was challenging the Ct head on (liberals view)

c. Warren decides to decide four more confession cases to preempt any action by either the ALI or any state legislatures
6. Miranda v. AZ:

a.   Most controversial decision handed down by the WC

b. Why? Miranda required all states to change their laws and behaviors

c. Warren- “Right to remain silent, to an attorney, right to not incriminate self”

a. Based on the idea that privacy in the interrogation room “results in secrecy…gaps our knowledge of what goes on in interrogation room”

b. Problem: Warren had no evidence police did sloppy work in obtaining a confession

d. Harlan/White(dissent)- saw decision as an end to confessions and a deep-seeded distrust of our police.  

a. Reminded Ct of “human dignity” and not to forget the victims of the crime

7. Powe- What was really underlying (Miranda and Escobedo): 

a. Idea that the Ct can’t police the police; needed lawyers to do this (similar to Brown II)

b. About differences between the rich and the poor (rich don’t confess right away; neither should the poor)- About equalizing justice

c. About Professionalism- Warren saw confessions as a sloppy tactic to hang a case on; saw himself as empowering the police through higher standards 
d. Compromise- between old “totality of circumstances” rule and Escobedo rule that counsel; must always be present (empowered the individual D)
8. Reaction to Miranda

a. Headlines read “Confessed murderer goes free”

b. “Another set of handcuffs on the police department and coddling criminals”

c. Republicans went on “Law and Order” campaign in 1966 (and won big-time)

d. Caveat: Police were able to adjust fairly well; not such a huge hindrance

9. Self-Incrimination (after Miranda)


a. (Schmerber v. CA)- blood sample could be taken from a D w/out his consent

i. Brennan(maj)- split from the liberals (ironically, due to Black’s intolerance of increasingly new liberal rules)

ii. Point: Core of the 5th amend privilege was still intact (5th protection remained a product of no forced testimonial speech)

iii. Wa/Bl/Do/For- dissent

10. Informants and Undercover Agents (1966)

a. Decisions were overtly conservative- “government. can get Hoffa, it can get anyone”

b. (Hoffa v. US)- Stewart(maj)- ok to use informants

c. (Lewis v. US)- Warren(maj)- ok to use undercover agents (maybe necessary)

d. (McCrayv. IL)- Stewart(maj)- don’t have to reveal identity of informants that provided probable cause for a search warrant

11. Lineups (1966)- (Powe hates eyewitness testimony)

a. (Wade) and (Gilbert)- Brennan(maj)- for a line-up to be const. valid, D must have counsel present (right didn’t attach prior to indictment)

b. Again, this is an example of Ct using lawyers to “police the police”

c. Ct recognizes that eye-witnesses can be perfectly honest and wrong

d. Wh/Stew/Har(dissented)- wanted a “totality of circumstances” rule

12. Scope of the Fourth Amend- 1967

a. Important: Black- hated the 4th amend- said it was “Wall street’s amend.”; (always dissents from 4th amend expansions w/no 5th amend rationale)
a. Black- was concerned “crime, more crime…will it ever stop?”

b. (Berger) and (Katz) and (Hayden)- brought electronic surveillance under the 4th amends protection; proved that judicially approved surveillance would be admissible evidence

c. Again, Ct trying to increase the professionalism of the police (FBI)
13. Stop and Frisk (One of 2 cases in WC that Powe just can’t explain- Swain v. AL)

* A decision that seems out of character for Warren and out of place for the height of WC

a. (Terry v. OH)- 1968; Warren- concluded that “stop and frisk” was lawful (Ct didn’t like dead cops)

b. Problem: What about 4th amend’s probable cause?- Warren- split probable cause req. from the 4th amend; any evidence found would be admissible in court despite probable cause
c. Socio-political factors involved: (1) R. Kennedy just shot, (2) MLK just assassinated, (3) had massive riots, bombings, and arsons (4) preceded by 3 years of huge escalations in violence and crime
d. Douglas(dissent)- “as he got older he became more liberal in his views”; he feared that Terry stops would be used to harass minorities (especially AA’s)
Q) Would this decision had been the same in 1966 (2 yrs earlier)?
A) Powe- Probably not; B/c (1) much more racial tension in the South, (2) had Republicans running on the “Law and Order” platform

14. The Politics of Law and Order

a. Liberals- tried to avoid the topic; talked of poverty and degradation of slum life in the ghettos as the root causes of crime

b. Republicans- “law and order”- getting tough on crime, criminals, and the Ct

c. Powe- What everybody failed to notice was that this era encompassed Baby Boomers (huge increase in males ages 17-24 = hug increases in crime)
d. Congress- had a huge push for legislation to nullify Miranda and Wade; 
a. Jurisdiction stripping failed (as always)
b. Ominbus Crime Control Act: allowed for confessions using the old “totality of circumstances” rule; b/c held the Katzenbach rationale that Congress had both superior fact-finding ability and could interpret the Constitution
i. Footnote Ten(Brennan)- held it irrelevant, b/c “Congress may expand upon constitutional rights, but it can’t contract them”
ii. US attorney general- ordered following of Miranda and Wade
Chapter 16- Policing the Criminal Justice System

1. Incorporation of Bill of Rights (1964-1969)

a. WC technically selectively incorporated all relevant provisions of the Bill of Rights; but realistically, WC totally incorporated the Bill of Rights (incorporated all good ones and left out bad ones- ‘very few bad ones’) 

b. What started it all?
c. Gideon- Black incorporated 6th (right to counsel) and through the 14th applied it to the states

d.  Mapp- (illegal search and seizure) applied 4th to states again through the 14th
e. Black-Frankfurter Debates: 

f. Black/Douglas- Total incorporation: Believed that the framers meant the entire Bill of Rights was to be applied to the states (federalism was irrelevant)

g. Frankfurter- Nothing: framers intended none of the Bill of Rights to apply to the states

h. How did WC know which rights were “good” and which to keep out “bad”?

i. (Malloy v. Hogan)- Brennan(5-4); opinioned that b/c close connection between 4th (search and seize) and 5th (can’t coerce testimony from D), the later must also be incorporated.  Can’t hang D’s not testifying in front of a jury.

j. Har/Cla/Wh/Stew(dissent)- lack of reasoning = de facto adoption of total inc

k. (Duncan v. LA)- D’s (6th amend) right to a jury trial in criminal cases

l. White: Test- (1) CT must ask “was right necessary to a regime of ordered liberty?”, (2) “Was practice commonly accepted by most states?”

m. Most states already adopted the Bill of Rights, so it wasn’t a big change

n. Point: WC refused Black’s approach, so it could keep out “bad” rights (ex. right to jury in a civil trial; right to bear arms)

2. Due Process of Law

a. Black- it means total incorporation of Bill of Rights

b. Frankfurter- only those thing “fundamental to ordered liberty”

3. Free Press and a Fair Trial (can free press make a fair trial impossible)
1. (Rideau v. LA)- D’s taped confession was aired on tv for three days, before D’s trail (3 members of jury saw the confession)

a. Stewart(maj)- tainted his right to fair trail; reverse conviction

b. Har/Cla(dissent)- “have faith in system”; jurors would lay aside biases

c. Problem: If jury pool is tainted d could easily: (1) get change of venue, (2) strike the tainted jurors for cause

d. (Lee Harvey Oswald)- What would have happened had he gone to trial?  Could he really have gotten a fair trial?  Problem: (1) how can he use venue change or juror strikes to get a fair trial?, (2) Could WC really have reversed a guilty verdict, b/c of lack of fair trial?

e. Warren- Believed that Lee Harvey would not have received a fair trial; saw tv and justice as incompatible
     2. (Billie Sol Estes v. TX)- photographers in ct and parts of pre-trial aired on tv.  

a. Clark/Warren(5-4)- basically thought tv in criminal court rooms was unconstitutional, but never stated so as a per se rule (reverse conviction)

b. Ste/Bl/Br/Wh(dissent)- thought cameras bad idea, but refused their personal opinion to make it a constitutional rule

c. Note: This is why have artists drawings in federal courts (not television)

     3. (Sheppard v. Maxwell)- “The fugitive case - Trial of the century case”; Had media in ct taking up all front rows of ct room and every jurors name listed in the paper

a. Clark(maj)-  reverse conviction due to press activity

b. Black(lone dissenter)- thought D was guilty; so sustain conviction

4. Summary: 

a. Can get around the media by (1) changing venue, (2) gagging the media

b. WC felt it had to give the message to the media “Enough is enough”

c. Powe: Can be done today w/election exit polls (make election end at same time)

4. Habeus Corpus

a. 1800’s-1930: Used to 2 ways to challenge unlawful detention:

b. “Detaining ct lacks jurisdiction”

c. “Holding prisoner under an unconstitutional law” (Ex Parte Merryman)

d. 1930’s: Made a huge expansion through challenging due process:

e. “Did D receive due process of law?

f. WC in 1963: 2 cases that allows a new right to trial, by a fed. fact finder
g. WC saw habeus as a way to police state judges hostile to crim proc cases

1. (Fay v. Noia)- 

h. Brennan-  any state prisoner could appeal to federal ct, by claiming his const. rights had been violated (after exhausting state remedies)

i. New function of habeus was to vindicate a D’s due process right
j. Cla/Har/Ste/Wh(dissent)- federalism (why not trust state judges?)

2. (Townsend)- 

a. (Warren)-When facts are in dispute on appeal, than federal ct must not deter to state findings of fact.

b. Four conservative justices dissent

Note: This cases: (1) gave death row inmates a way to stave of their death, (2) it gave the fed cts a way to retry old cases using the new rules of crim procedure

5. Are new Rights applied retroactively? (1965)- Cardoza: “We think the federal constitution has no voice on the subject”
a. Pre-WC: new criminal procedures rules were applied retroactively

b. WC Era: Understood that this could not be done, b/c their would 1,000’s of murders let out on the street (so it changed the rules of retroactivity) 

c. Breakdown of the liberal block:  

d. Black/Douglas- break away and vote for retroactivity; believed that the Ct was behaving lawlessly; grossly unfair to not let all apply retroactively 

e. Warren/Brennan/Goldberg(Fortas)- voted on non-retroactivity, b/c it freed them to do good; they understood the reality of having retroactivity applied fully (tons of convicted murderers and rapists would be set free
)

f. Clark.Harlan/Stewart/White- (conservative justices); they voted on non-retroactivity, b/c of the damage the decisions would cause to crim justice

g. Caveat: Conservatives best way to minimize damage is to vote for retroactivity, b/c those applying it would be much more cautious understanding the effects it would cause

h. How did WC decide which cases were retroactive (Test): 

i. Wholly retroactive: If the purpose of the rule was to protect the determination of innocence

j. Prospective only: If purpose of the rule was to control police and prosecutor 

Thus: (1) Gideon- applies to everyone; (2) Mapp and Griffin applied to all cases that    were non-final; (3) Miranda applied to only new cases 

Summary: (1) If a few injustices occurred b/c of non-retroactivity, than ok for gains to overall system; (2) Noia and Townsend effects not seen until ‘70’s (non-retroactive)

6. Can a constitutional violation be harmless?

a. Up to 1960’s- any violation automatically resulted in a reversal of a conviction

b. 1967- Black sets federal standard- state must prove, beyond a reasonable doubt that the error was harmless

c. Stewart- suggested automatic reversals were best way to deter prosecutors

7. Capital Punishment (CP): 

a. Powe- thinks if WC thought it could, it would have banned capital punishment

b. Black- thought CP would be ok, as long as D received due process (14th amend)

c. Marshall- never once voted to sustain a capital conviction

d. (1962-1968)- WC saw capital punishment as purely an issue of state law

e. WC concern- only people sentenced to death are poor

f. Cases:

g. 1963- WC refused to grant cert in 2 rape cases (Gold/Doug/Bren- dissent)

h. NAACP/LDF- decided to then make CP their #1 Litigation issue; b/c (1) Justice Dept had segregation, (2) disproportionately effected AA, (3) It was mostly a Southern problem

i. This changed CP in 3 ways: (1) poorest D’s got the best lawyers, (2) LDF had great credibility w/the WC, (3) (1967-End of WC): no D was ever executed
1. (Jackson)- Stewart: found Fed. Kidnapping Act unconstitutional, b/c put D between choice of avoiding death penalty or his const. right to a jury

a. Whi/Bla/Har(dissent)

2. (1968- Witherspoon)- state was allowed to remove (for cause) any potential juror who was against capital punishment; D was denied a “cross sectional” of population

a. Stewart- state could exclude those completely against CP, but not others

b. Douglas(con)- must take jury from entire cross section of the community (not just those who might administer death)

c. Effect: 2/3 of Americans had some opposition to CP; thus if they couldn’t be completely excluded; made it very hard to get a CP verdict
3. (1969- Boykin)- D was not made aware that a guilty plea might result in death penalty

a. Douglas(maj)- Judge is constitutionally obligated to ensure D understands the consequences of his plea

4. (1969- Maxwell)- D (AA) convicted of rape and given CP sentence

a. LDF- offered statistical evidence that CP was racially biased 

b. WC- even if true, that doesn’t prove “this D” didn’t deserve CP

c. LDF- argued: 

d. Bifurcation- D’s unwilling to take stand, but may speak to jury on leniency

e. No standards- state gave no standards to guide the jury (in actuality- no state had standards- was an attack on CP nationwide)

f. Fortas resigns- leaves the WC w/out a majority and D reversed on Witherspoon grounds (How would be decided had Fortas stayed?)

8. Juvenile Justice: (Fortas’s big area)

a. (1967- In Re Gault)- kid makes prank phone call and sentenced 6yrs in detention

b. Fortas- Hates the juvenile justice system: (few benefits to the system)

c. No Procedural protections

d. Did nothing to rehabilitate children 

e. “Constitutional basis for this system is at least debatable”

f.  Fortas- relying on his own confidence in his abilities and his belief that litigation was too slow, incorporated many of the adult systems Bill of Rights (due process) into the juvenile justice system
g. Stewart(dissent)- Historically, children were treated like adults and it didn’t work out; system now isn’t as bad as the alternative (Caveat: Should CP be same for children as it is for adults; or should we try and rehabilitate them?)

Note: Fortas believed these changes were necessary to treat juveniles as American citizens, deserving procedural protections and help

9. Mentally Impaired Criminal Defendants (Fortas’s other big arena):

a. Background on insanity (mental illness) defense:

b. Pre-1951: McNaughten test-  If D must not understand right from wrong

c. 1951-Powell: Durham rule- If D actions must be a product of mental illness

d. 1962- (Robinson v. CA)- Unconstitutional to have status crimes (8th amend)

e. 1968- (Powell v. TX)- alcoholic gets drunk and falls asleep in public; D declares insanity plea, b/c D had no choice but to drink (he is an alcoholic)

f. Fortas- wanted to state that an alcoholic’s will is shattered and D’s are powerless; thus any criminal punishment would violate 8th amend right

g. Problem- what if Powell had murdered someone?

h. Marshall/Warren(Har/Bl)- can’t make it a crime to be an alcoholic (per Robinson), but it can be a crime to be drunk in public

i. Black- hated Fortas (b/c Fortas believed that after he studied all the social science info., he knew what was best and that the Const must mandate it)

j. White- believed in Fortas reading of the 8th amend; he just saw proffered evidence as insufficient

k. Caveat- What if Fortas had won?

Note: Powell produced an extraordinary split amongst the liberals; Warren/Black/Marshall (pragmatic) v. Douglas/Brennan/Fortas (ideologically- all believed their own judgment was infallible)

10. Summary:

a. WC purposely decided to make major changes to the criminal justice system, b/c Congress was too busy taking on poverty (Like Brown, WC acted, b/c no one else would)

b. But unlike Brown, WC believed that no one else could do it better than they did

c. Not huge PR effect- all those positive or neutral about the WC before, basically remained that way

Chapter 17- Wealth and Poverty

a. For the wealthy and business, defeats continue to mount up

b. WC uses EP to equalize crim protection for the poor

c. WC is also using EP to create a const shield to protect poor from “the most elemental consequences of poverty”- lack of funds to exchange for needed goods

d. Voting Array:

Douglas- develops new doctrine of EP for poor; based lack of resources

Harlan/Black/Stewart- dissent in almost all cases

Background of Equal Protection (EP): 

a.
1960- Only means something in context of the race cases 

1. otherwise- EP is the last Const. argument to make (Holmes- Buck v. Bell)

2. Why?- very hard to strike down laws on EP grounds, b/c the laws must be completely arbitrary (reasonable test- leg. almost always acts reasonable)

b. 1966- Douglas- (transforms EP)- only being used in race cases, to protecting the poor; Powe- no reason why EP can’t incorporate an evolving theory (due process)

1. What is happening w/criminal procedure cases:

a.   WC realized that crim justice system always sees more people near poverty than those of affluence 

c.   WC couldn’t offer cash, but it did offer private, equal rights)

d.   WC reasoning: felt that until real causes of crime were attacked (poverty) than some  would be forced into criminal activity (poor)

2. Barely Disguised Poverty Cases

a. All cases can be understood as poverty cases, despite never explicitly stating so

b. Griswald/Poe v. Ullman- Only affluent who could afford DR’s got contraceptives, while the poor got babies (EP grounds- sub. due process)

c. Levy v. LA- 1968 (illegitimate children = no wrongful death claim) 

i.
Douglas- statute violates EP (state is irrational in making such a distinction); squeezing due process in as EP

ii.   Ha/Bl/Ste(dissent)- state has right to recognize family relationships

3. True Poverty Cases

a. (1966)- Harper v. Allen)- strikes down $1.50 poll tax

1. Douglas- compares race w/poverty; “lines drawn between wealth and poverty are trad. disfavored”

2. Problem: Is not true!

a. Racial classifications- are per se unconstitutional 

b. But this doesn’t work for the poor, b/c:

i. Framers intent- 14th; never even discussed poverty issue

ii. Poor never been subjected to discrim. AA experienced

iii. Being poor is not an immutable characteristic (ex. Douglas)

c. Powe: Race and poverty are not const similar (Douglas is just wrong)

b. (1968)- (King v. Smith)- (If man caught living in house w/women, than denied welfare)

1. Douglas- statute punishes the “children for the sins of the mother”, state was acting irrational and he wanted to strike down statute as violating EP
3. Warren(other seven) refused to go that far and struck down law on technicality

c. (1969)- (Snidach v. Family finance)- (K’s were poor would rent to own and if they missed a payment, than could garnish wages)

1. Douglas(maj)- B/c denied property (wages), w/out due process of law, violated EP; but if they used post-judgment garnishment, this would be ok


a. Powe (Douglas ok)- b/c correctly applied 5th amend text (due process)

2. Black(dissent)- hates natural law (Lochner) and charged maj. w/striking down law just b/c they didn’t like it

d. Brennan’s famous poverty case; Brings poverty into const EP (Shapiro- 1969): 

1. Laws said had to live in state for at least a year before receiving welfare 

a. state justifications: - (1) only give aid to true residents, (2) didn’t want to be a welfare magnet

2. First argued-(voted 6-3): uphold, b/c Congress authorized residency req.

a. Warren(maj)-(Lochner) position that anything Congress did in $ is ok

b. (Doug/For/Mar-dissent.): 

i. (Fortas)- law is only aimed at poor and discourages free travel (this moved Brennan and Stewart to dissenting view)

ii. Stewart- likes freedom of interstate travel as a const. doctrine

3. Finally decided- (5-4); (Brennan gets to disprove Holmes: Buck v. Bell)

a. Brennan(maj)- (1) violates fundamental right to travel, (2) By poor exercising their right to travel, they lose welfare and violates EP

i. Problem (1): Where is the “right to travel” in the constitution?
1. can’t be under 14th, or federal government. isn’t bound (must be either commerce clause or due process?)
ii. Problem (2): This creates a whole new step in legal analysis; turns EP analysis into a due process analysis.  By using EP, state had to have a compelling state interest to deny welfare. 
Powe: Brennan should have made state need a compelling state interest to curb the right to travel (then use classic Brennan and invalidate law)


b. Effect: There is now a fundamental right to welfare? This is mind boggling.  Now, as EP requires a compelling state interest, the state will always lose (state never wins on compelling state interest test).

c. Dissent(War/Bl/Har)- Black hates substantive due process; Harlan loves federalism; Warren empathetic w/state’s (protect the coffer)

4. Constitutional Claims of Business (1968-69)

 
a. WC is very anti-big business (traditionally favors labor over business)


b. Economic rights of the rich, basically didn’t receive const. protection

c. (Logan Valley Plaza); (1968)- Ct: b/c shopping mall encouraged people to come on the property, than they could also picket/protest there (w/out worrying about trespass- whether it was private property or not)- (Adderley v. FL)

1. Marshall(maj)- ownership doesn’t equal “absolute dominion”

2. Black/White(dissent)- b/c private; owner could revoke his invitation just as easily as he extended it

Effect: WC saw 1st amend rights as more important than property rights (remember, w/addition of Marshall- most liberal ct in history)

5. Labor and Anti-Trust Law

a. Pre-1937 (Lochner era) = always favored management (business) over labor

b. Post- 1937 and WC tended to mostly favor labor (unions) and hated bigness
c. Black- hates mergers, always votes to protect the little guy (mom and pop) 

d. (Von’ s Grocery)- Ct sees trend of big store mergers increasing, while little stores are dying out (saw the mom and pop stores dying out) b/c of competition

1. Black(maj)- must protect small business (mom and pop stores); small stores can’t compete w/lower prices of merged super-markets


a. rule- mergers creating 20% or more of market share = bad
2. Harlan/Stewart (dissent)- B/c “the government. always wins”

**During WC era (45/48 anti-trust cases went against big-business)- this exceeded the winning % of the NAACP and Thurgood Marshall

6. Summary


A. WC uses EP and other right to give protection to the less affluent


B. While simultaneously, denying protection to the affluent (big-business)
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