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Fall 2001 – Professor Quinn
I.
Summary Judgment


A.
Summary Judgments Generally



1.
Rule 166a: Summary Judgment




a.
Can be with or without affidavits




b.
Interlocutory




c.
May be rendered on liability alone




d.
Motion must state specific grounds

e.
Must be filed and served 21 days before hearing (without leave)

f.
Response must be made 7 days before hearing (without leave)

g.
Granted if no genuine issue as to any material fact and party is entitled to judgment as a matter of law

h.
If issues not presented, not considered on appeal

i.
Can move for a no evidence summary judgment



2.
O’Connor’s Case law




a.
Oral hearing not mandatory




b.
On appeal, inferences in non-movant’s favor

c.
No evidence summary judgment requires “adequate time” for discovery, but discovery does not have to be completed

d.
Parties must give fair notice as to what type of summary judgment is sought

e.
No evidence summary judgment shifts burden to non-movant

f.
Expert testimony can support summary judgment if “clear, positive, and distinct, otherwise credible and free from contradictions and inconsistencies”

g.
A party cannot file a non-suit after a partial summary judgment

3.
Summary judgment is rendered only when there is no dispute in the evidence, or, as the rule says, “no genuine issue of material fact” exists.  Thus, the only issues presented in a proper summary judgment motion are issues of law.

4.
A party must file a motion for summary judgment; a court may not grant a summary judgment sua sponte.

5.
The movant has the burden to establish entitlement to summary judgment on the issues expressly presented to the trial court, and the court cannot grant summary judgment on grounds not specifically addressed in the motion.

6.
The motion is typically accompanied by summary judgment evidence—affidavits, deposition testimony, and other products of discovery.

7.
The respondent may show that the movant is not entitled to summary judgment as a matter of law (attacking the movant’s legal grounds).  The respondent may also show there is an issue of material fact that requires a trial on the merits (attacking the movant’s factual grounds and including summary judgment evidence contradicting the movant’s evidence).

8.
The trial court’s duty is to determine whether there are any fact issues that need to be decided in a trial on the merits.  If there are fact issues, the court cannot grant the motion.

9.
In Texas, there are two types of summary judgments:

a.
Traditional summary judgment: the movant has the burden to show entitlement to summary judgment

b.
No evidence summary judgment: the defendant can cause the plaintiff to show that it has some evidence to support its cause of action


B.
Summary Judgment Burdens

1.
Party with the burden of proof moves for traditional summary judgment

a.
The plaintiff (as movant) must show that it will prevail on each element of a pleaded cause of action that entitles the plaintiff to relief under the law.  The plaintiff must present conclusive proof.  Damages are specifically exempted from this proof burden.

b.
A defendant that has pleaded affirmative defenses may move for summary judgment on those affirmative defenses.

2.
Party without the burden of proof responds to traditional motion for summary judgment


a.
Possible responses:

i.
Present a factual dispute: The movant can create a fact issue by presenting more than a scintilla of contradictory summary judgment evidence.

ii.
Attack quality of movant’s evidence: Movant’s evidence must be incapable of disbelief.

iii.
Attack the movant’s legal entitlement to judgment: The respondent can show that the movant has not proven all elements of a valid cause of action or affirmative defense.

iv.
Attack formalities of proof: Summary judgment evidence must be presented in a form that would be admissible in a conventional trial hearing.

v.
Assert affirmative defenses

vi.
No response: Even if there is no response, a summary judgment will not stand if the movant has not satisfied the summary judgment standard.



3.
Party without the burden of proof moves for summary judgment

a.
Summary judgment for insufficient pleadings: The pleadings are not summary judgment evidence, even if verified.  There are two situations where summary judgment may be based upon the inadequacy of pleadings:

i.
Failure to state a claim: A party may use special exceptions together with the summary judgment practice to obtain summary judgment on inadequate pleadings.  First, the party files special exceptions identifying and objecting to specific defects in the pleadings, such as the pleading’s failure to state a claim.  If the trial court sustains the special exceptions, the offending party may replead, or the party may elect to stand on the pleadings and refuse to amend.  If there is no amendment, despite the opportunity to do so, summary judgment is appropriate.

ii.
Pleadings negate the claim: Here, the plaintiff’s pleadings include a valid cause of action, but the facts affirmatively negate the claim.

b.
Traditional motion for summary judgment—Disproving facts: The traditional motion for summary judgment in Texas requires the movant, even a movant that does not have a burden of proof at trial, to show entitlement to judgment.  So, a defendant filing a traditional motion for summary judgment has the burden of conclusively disproving at least one element of the plaintiff’s cause of action.

4.
No evidence motion for summary judgment—Putting plaintiff to proof of facts

a.
Under this type of summary judgment, the defendant files the motion for summary judgment with no supporting summary judgment evidence.  

b.
The motion asserts that, after an adequate time for discovery, the defendant does not believe that the plaintiff has evidence of an elements (or elements) of the pleading cause of action.

c.
The mere filing of the motion shifts the summary judgment proof burden to the plaintiff to come forward with enough evidence to take the case to the jury (more than a scintilla).

d.
Rule 166a(i) specifically requires that the motion state the elements as to which there is no evidence.  The motion cannot be conclusory or generally allege there is no evidence to support the claims.


C.
Traditional Summary Judgments



1.
Randall’s Food Markets, Inc. v. Johnson
a.
To prevail on a motion for summary judgment, a movant must establish that there is no genuine issue as to any material fact and that he or she is entitled to judgment as a matter of law.  

b.
A defendant who conclusively negates at least one of the essential elements of a cause of action is entitled to summary judgment as to that cause of action.

c.
Likewise, a defendant who conclusively establishes each element of an affirmative defense is entitled to summary judgment.

d.
In reviewing summary judgment evidence, the court must accept as true evidence in favor of the non-movant, indulging every reasonable inference and resolving all doubts in his or her favor.



2.
Notes (page 61)

a.
Rule 166a(c) precludes from consideration on appeal grounds not raised in the trial court.  Therefore the motion must specifically set forth the grounds for granting summary judgment, and the response must define the controverted issues and defects in the movant’s proof that would defeat the motion.

b.
A traditional summary judgment must stand on its own—a traditional summary judgment based on legally insufficient proof will be reversed on appeal even if there was no response or the response failed to raise this failure as a ground for denial of the motion.

c.
Typically, a summary judgment movant files a motion for summary judgment, which states the grounds for summary judgment and summarizing the summary judgment evidence, and a brief in support of the motion, which collects authority and makes the legal arguments in supporting the judgment.  However, one must be careful to include all grounds for summary judgment in the motion itself.  A motion must stand or fall on the grounds expressly presented in the motion.  In determining whether grounds are expressly presented, reliance may not be placed on briefs or summary judgment evidence.  If the grounds for summary judgment presented in the motion are not sufficiently specific or are unclear, the non-movant must make a special exception, objecting to the form of the motion and giving the movant an opportunity to amend the motion, before it can claim on appeal that the summary judgment is improper because the grounds were not sufficiently specific.

d.
Rule 166a allows a plaintiff to move for summary judgment anytime after the adverse party has answered.  The defendant may file a motion anytime, even before filing an answer.  However, a no evidence motion can be filed only “after adequate time for discovery.”  The motion must be filed with the clerk and served upon the opposing party at least 21 days before the time specified for the hearing.  The respondent must file any opposing affidavits or other responses not later than 7 days before the hearing.  The trial court may grant leave for longer or shorter notice periods.

e.
Parties generally may amend their pleadings without leave of court more than 7 days before the summary judgment hearing.

f.
No oral testimony is taken at a summary judgment hearing, and all grounds for summary judgment must be presented in writing.



3.
Anderson v. Snider
a.
A movant’s right to summary judgment can be proved solely on the uncontroverted testimony of an expert witness if the subject matter is such that a trier of fact would be “guided solely by the opinion testimony of experts, if the evidence is clear, positive, and direct, otherwise credible and free from contradictions and inconsistencies, and could have been readily controverted.

b.
If any interested expert witness presents legally sufficient evidence in support of a motion for summary judgment, the opposing party must produce other expert testimony to controvert the claims.

c.
Lay testimony is insufficient to refute an expert’s testimony.

d.
Testimony comprised only of legal conclusions is insufficient to support summary judgment as a matter of law.

e.
Conclusory statements made by an expert witness are insufficient to support summary judgment.



4.
Notes (page 65)

a.
Affidavits are the most common form of summary judgment proof.  Affidavit proof is less expensive than a deposition, and the witness is not subject to cross-examination.  Because the testimony is not subject to cross-examination, affidavits are strictly construed, and the requirements of Rule 166a(f) must be met.

b.
Any interested witness testimony, even the testimony of the party, may support a traditional summary judgment if it meets the multipart credibility test of Rule 166a(c).  Interested witness testimony raising a fact issue is always sufficient to contradict the movant’s summary judgment evidence and defeat a motion for summary judgment.

c.
The Texas Supreme Court has said that the “readily controverted” requirement does not mean that the summary judgment evidence could have been easily and conveniently rebutted, but rather indicates that the testimony could have been effectively countered by opposing evidence.

d.
Credentials qualify a person to offer opinions, but they do not supply the basis for those opinions.  The opinions must have a reasoned basis which the expert, because of his knowledge, skill, experience, training or education, is qualified to state.

e.
Expert testimony presented to support or defeat a summary judgment motion must be based upon a reliable foundation.  A party presenting expert testimony must present summary judgment proof of the expert’s qualifications.  The trial court’s determination of whether the expert is qualified or not is subject to an abuse of discretion standard of review.

f.
The witness’ conflicting testimony has created a fact issue that must be resolved by the jury and summary judgment based on either the deposition or affidavit testimony is improper.  If conflicting inferences may be drawn from a deposition and from an affidavit filed by the same party in opposition to a motion for summary judgment, a fact issue is presented.  However, one can’t present sham issues.

g.
A defendant moving for summary judgment on the affirmative defense of limitations has the burden to conclusively establish that defense.  Thus, the defendant must (1) conclusively prove when the cause of action accrued, and (2) negate the discovery rule, if it applies and has been pleaded or otherwise raised, by proving as a matter of law that there is no genuine issue of material fact about when the plaintiff discovered, or in the exercise of reasonable diligence should have discovered the nature of its injury.  Thus, the defendant filing the motion for summary judgment has the initial burden of conclusively proving that the plaintiff filed suit outside the limitations period.  However, if the plaintiff has alleged the discovery rule defense in its pleadings, the defendant must also conclusively negate the discovery rule to succeed in its motion for summary judgment.


D.
No Evidence Motions for Summary Judgment



1.
Lampasas v. Spring Center
a.
Summary judgment is proper only when the movant establishes there are no genuine issues of material fact and proves he is entitled to judgment as a matter of law.  

b.
To be entitled to summary judgment, a defendant must either:

i.
Conclusively negate at least one essential element of each of plaintiff’s causes of action

ii.
Conclusively establish each element of an affirmative defense to each claim

c.
The standard of review for a no evidence motion for summary judgment under Rule 166a(i) is less settled than standard motions for summary judgment.  The new no evidence summary judgment shifts the burden of proof to the non-movant to present enough evidence to be entitled to a trial.  If the non-movant is unable to provide enough evidence, then the trial court must grant the motion.  

d.
A no evidence point will be sustained when:

i.
There is a complete absence of evidence of a vital fact,

ii.
The court is barred by rules of law or evidence from giving weight to the only evidence offered to prove a vital fact,

iii.
The evidence offered to prove a vital fact is no more than a scintilla, or

iv.
The evidence conclusively establishes the opposite of the vital fact.

e.
A no evidence summary judgment is improperly granted if the respondent counters with more than a scintilla of probative evidence to raise a genuine issue of material fact.

f.
Less than a scintilla of evidence exists when the evidence is so weak as to do no more than create a mere surmise of suspicion of a fact.  More than a scintilla of evidence exists when the evidence rises to a level that would enable reasonable and fair-minded people to differ in their conclusions.

g.
Rule 166a(i) states that the court must grant the motion for summary judgment unless the respondent produces summary judgment evidence raising a genuine issue of material fact.  A fact is material only if it affects the outcome of the suit under the governing law.

h.
Rule 166a(i) requires the movant to specify the essential element or elements of a claim or defense to which there is no evidence.  This, in turn, shifts the burden on the non-movant to come forward with some evidence of the essential element or elements challenged in the motion.  If the non-movant does not, then the trial court must grant the no evidence motion for summary judgment covering all claims or defenses composed of the element or elements that were specifically challenged.

i.
A no evidence summary judgment prevents the non-movant from standing solely on his pleadings, but instead requires him to bring forward sufficient evidence to withstand a motion for instructed verdict.

2.
Notes (page 73)

a.
The movant need not present any evidence to support a no evidence motion for summary judgment.  But Rule 166a(i) requires the movant to state the elements as to which there is no evidence.  A conclusory motion or general no evidence challenge is improper.

b.
The party responding to a no evidence motion must provide summary judgment evidence raising a genuine issue of material fact.  Then, the burden shifts to the respondent to produce more than a scintilla of evidence on the matter at issue.  However, the comment to the rule says the respondent need not marshal its proof, which courts have defined as arranging all of the evidence in the order that it will be presented at trial.

c.
One of the most important distinctions between no evidence summary judgment practice in Texas state court and in federal court involves the type of evidence the respondent must present.  In federal court, the respondent need not produce evidence in admissible form.  Under the Texas rule, however, the evidence must be in admissible form.

d.
A summary judgment that disposes of all claims and all parties in a case is a final and appealable order.  Partial summary judgments are not final and cannot be appealed because the Court of Appeals only has jurisdiction over final judgments.



3.
Tempay, inc. v. TNT Concrete & Construction, Inc.

a.
When a party contends that it has not had an adequate opportunity for discovery before a summary judgment hearing, it must file either an affidavit explaining the need for further discovery or a verified motion for continuance.

b.
Granting or denying a motion for continuance is in the discretion of the trial court; thus, a trial court’s ultimate decision in this regard is reviewed under an abuse of discretion standard.  A trial court abuses its discretion only when it acts in an unreasonable and arbitrary manner, or when it acts without reference to any guiding principles.

c.
The function of summary judgment is not the deprivation of a party’s right to a full hearing on the merits of any real issue of fact, but rather to eliminate patently unmeritorious claims and untenable defenses.

d.
Although the Texas Supreme Court’s focus in amending the rules of civil procedure to provide for no evidence summary judgments was judicial economy, it balanced that goal with the safeguard that non-movants be entitled to an adequate time for discovery.

e.
Whether a non-movant has had an adequate time for discovery for purposes of Rule 166a(i) is case specific.  An adequate time for discovery is determined by the nature of the cause of action, the nature of the evidence necessary to controvert the no evidence motion, and the length of time the case has been active in the trial court.  A court may also look to factors such as the amount of time the no evidence motion has been on file and the amount of discovery that has already taken place.  Furthermore, a party should not be able to abuse the discovery process, withhold key evidence from its opponents, and then use that lack of evidence to win a judgment.  Two other factors were noted by the court of appeals: whether the movant has requested stricter time deadlines for discovery and whether the discovery deadlines in place are specific or vague.



4.
Notes (page 79)

a.
Rule 166a(i) does not define adequate time, but the comment to the rule explains that a discovery period set by pretrial order should be adequate opportunity for discovery unless there is a showing to the contrary, and ordinarily a motion would be permitted after 6the period, but not before.



5.
In Re Mohawk Rubber Company

a.
Ordinarily, mandamus is not available to review an order denying summary judgment.

b.
The rule requires a motion to be specific in alleging lack of evidence of an essential element of the plaintiff’s alleged cause of action, but it does not require that the motion specifically attack the evidentiary components that may prove an element of the cause of action.  The specificity requirement is designed to avoid conclusory no evidence challenges to an opponent’s cause of action.  The rule requires a specific challenge to the evidentiary support for an element of a claim or defense.

c.
A party is not required to present or arrange all of its evidence in response to a summary judgment motion.  But, Rule 166a(i) explicitly provides that in response to a no evidence summary judgment motion, the respondent must present some summary judgment evidence raising a genuine issue of material fact on the element attacked or the motion must be granted.



6.
Notes (page 84)

a.
A denial of a motion for summary judgment is not a final appealable order.  Mandamus relief is not ordinarily available to review the denial of a motion for summary judgment.

b.
Texas Medical Malpractice Statute: The statute requires medical malpractice plaintiffs, within 180 days of filing suit, either to provide each defendant with an expert report or to nonsuit the claims.


E.
Mixed Motions for Summary Judgment



1.
Miles v. Ford Motor Co.
a.
A party may move for summary judgment as to all or part of a lawsuit on the ground that there is no evidence of one or more essential elements of a claim or defense on which the adverse party would have the burden of proof at trial.



2.
Notes (page 88)

a.
In a traditional summary judgment, the non-movant’s failure to answer or respond cannot supply by default the summary judgment proof necessary to establish the movant’s right.  Failure to respond to a no evidence summary judgment is fatal.

b.
The better practice is either to file two separate motions, one containing the no evidence summary judgment, or to file one document containing both motions but with the arguments and authorities for each clearly delineated and separate from one another.

c.
When it is not readily apparent to the trial court that summary judgment is sought under Rule 166a(i), the court should presume that it is filed under the traditional summary judgment rule and analyze it according to those well recognized standards.

i.
Contra Amarillo Court of Appeals: The specificity requirement of a no evidence summary judgment motion is satisfied if the grounds in the motion give fair notice to the non-movant of the nature of the motion and the elements that are challenged.

d.
An order granting a summary judgment should clarify whether the motion is granted on no evidence grounds or traditional grounds.  When an order fails to so clarify, a motion requesting such clarification should be filed with the trial court. 

II.
The 11th Hour


A.
Pretrial Conference



1.
Rule 166:Pretrial Conference

a.
Purpose is to assist in the disposition of the case without undue expense or burden

b.
At a pretrial conference, parties and the court may consider:


i.
Dilatory plans, motions, exceptions


ii.
Amendments to pleadings


iii.
Discovery schedule


iv.
Written statements of contentions


v.
Contested issues of fact


vi.
Stipulations


vii.
Legal matters


viii.
Fact witnesses


ix.
Expert witnesses


x.
Applicable law


xi.
Jury charge questions, instructions, definitions


xii.
Exhibits


xiii.
Objections


xiv.
Arbiter


xv.
Settlement


xvi.
Other matters

c.
Court will issue an order consistent with the conference

d.
Court may also create a pretrial calendar



2.
Koslow’s v. Mackie

a.
Rule 166 must be read in conjunction with rule 7 of the Rules of Judicial Administration for construction of the terms “appear before it” or “appearance.”  It states, “[a] district or statutory county court judge shall:…utilize methods to expedite the disposition of cases on the docket of the court, including the use of telephone or mail in lieu of personal appearances by attorneys for motion hearings, pretrial conferences, scheduling and the setting of trial dates…”

b.
The rule of judicial administration expressly approves the use of a mail appearance instead of a personal appearance for pretrial conferences.  So, the power to require the parties to appear before it in Rule 166 includes the express power to order appearance by written report filed by mail.

c.
This express power includes the power to order the parties through their attorneys to confer to narrow the issues for the written pretrial conference report.

d.
The trial court had power implicit under Rule 166 to provide in its pretrial order that the refusal to participate in the status conference or the failure to file a timely joint status report would result in the cause’s being set for disposition hearing, at which time cause will have to be shown why dismissal, default, or other sanctions should not be imposed.

e.
Imposing an available sanction is left to the sound discretion of the trial court.  An appellate court will set aside the decision only on a showing of clear abuse of discretion.



3.
Notes (page 94)

a.
If your opponent is disagreeable, a desperate, but sometimes effective solution is for counsel to document and outline failed attempts to set a meeting and file a unilaterally prepared proposed order.

b.
It is generally accepted that the TransAmerican standards apply to sanctions for violations of pretrial orders.  Under the test set forth in TransAmerican, whether an imposition of sanctions is just is measured by two standards: (1) whether a direct relationship exists between the offensive conduct and the sanctions imposed, and (2) whether the sanctions are excessive.  With regard to the second standard, sanctions must be no more severe than necessary to satisfy their legitimate purposes, and a court must consider the availability of less stringent sanctions to promote compliance with its orders.

c.
A default judgment or dismissal rendered for failure to appear at the hearing will be valid only if the order setting the hearing states that parties may be subject to sanctions for failure to appear, or if the motions set to be heard at the hearing include a motion for dismissal or default or motion for sanctions.

d.
Rule 166(c) allows trial courts to order a discovery schedule as part of a pretrial order.  Rule 190 also imposes a discovery schedule in all cases, and Rule 190.4 allows the court to impose a discovery control plan by order that includes many items that are normally part of a pretrial order.

e.
The Texas Rules, unlike the Federal Rules, make amendments to pleadings a matter of right within seven says of the trial date, if filed at a time not to operate as a surprise.

f.
Texas courts traditionally have made little use of the pretrial conference.


B.
The Jury Demand



1.
Rule 216: One must request a jury thirty days in advance.  There is a fee.



2.
Rule 217: A party can file an affidavit to waive the jury fee.



3.
Rule 218: Jury Docket



4.
Rule 219: Jury Trial Days

5.
Rule 220: You cannot withdraw from the jury docket without consent from the adverse party.  A failure to appear is a waiver of the right to a jury trial.

6.
Government Code §51.604: Jury Fee

7.
Halsell v. Dehoyos

a.
A request for a jury trial must be filed a reasonable time before the date set for trial of the cause on the non-jury docket, but not less than 30 days in advance.  A request in advance of the 30-day deadline is presumed to have been made a reasonable time before trial.  The adverse party may rebut that presumption by showing that the granting of a jury trial would operate to injure the adverse party, disrupt the court’s docket, or impede the ordinary handling of the court’s business.

b.
A refusal to grant a jury trial is harmless error only if the record shows that no material issues of fact exist and an instructed verdict would have been justified.



8.
Higginbotham v. Collateral Protection, Inc.

a.
The Texas and United States Constitutions guarantee a jury trial.  To be entitled to a jury trial, a party must follow the procedure set out in Rule 216: not less than 30 days before trial, the party must make a written request for a jury and pay a jury fee.

b.
Failure to pay a jury fee is a waiver of the right to a jury trial.

c.
The granting or denial of a motion for continuance is within the discretion of the trial court and will not be reversed unless the record shows a clear abuse of discretion.



9.
Notes (Page 100)

a.
The right to a jury in Teas is extremely broad, covering suits in equity as well as law.  Only certain proceedings, where there is some special reason that a jury has been held unsuitable, do not carry the right to a jury trial.  These include civil contempt proceedings, election contests, habeas corpus proceedings for the custody of minor children, suit for removal of a sheriff, and appeals in administrative proceedings.

b.
When a jury is advisory only, as in certain family law cases, the trial court’s refusal to empanel a jury is not reversible error.

c.
The timely payment of the jury fee alone is not enough.  There must also be a timely demand.

d.
The failure to timely pay the fee and make the demand waives the right to jury trial.  The failure to appear at trial also waives the right to a jury even though the fee has been paid and the demand made.  A party’s waiver of a jury in the first trial does not prevent it from timely demanding a jury if the case is remanded for a second trial.

e.
Rule 220 provides that a party who has paid the jury fee cannot take the case off the jury docket over the objection of other parties.  Thus, Plaintiff’s jury demand and fee protects the right of all parties to a jury trial.

f.
Most local rules and practices allow the jury fee to be paid at the time plaintiff’s first pleading is filed.  A common practice is to make the jury demand the last paragraph in the first pleading filed and to pay all required fees—including the jury fee—at the time of filing, forestalling the possibility that these actions will be overlooked later.



10.
General Motors Corp. v. Gayle

a.
Even where a party does not timely pay the jury fee, courts have held that a trial court should accord the right to jury trial if it can be done without interfering with the court’s docket, delaying the trial, or injuring the opposing party.

b.
Because the denial of a jury trial can be reviewed by ordinary appeal, mandamus is generally not available to review such a ruling.


C.
Settings

1.
Rule 245: Must set the trial with 45 days notice by agreement.  Request for setting means that one will in good faith try to be ready.

2.
Rule 246: Clerk keeps records and must notify of setting upon request.  If no notification, then continuance or new trial.

3.
Rule 247: Tried When Called

4.
Rule 248: Matters Not for Jury Determined Before

5.
Rule 249: Call of Non-Jury Docket

6.
Rule 3(a): Local Rules

7.
Rule 245 gives the court power to set a case for trial upon the request of a party or on its own.  Rule 245 requires all courts to give parties at least 45 days notice of the first trial setting, but only reasonable notice thereafter.

8.
Notes (Page 108)

a.
A letter by an adversary requesting a trial setting has been held to be sufficient notice of the setting itself.

b.
Rule 245 requires a minimum of 45 days first notice of trial setting and a reasonable notice thereafter.  Rule 246 requires the clerk to give notice of trial settings upon written request of a non-resident attorney who encloses a return envelope properly addressed and stamped.  The failure of such notice is ground for continuance.  All that a party is required to do in order to obtain a setting is to represent that it reasonably and in good faith expects to be ready for trial by the requested date.

c.
The failure of a trial court to give notice in accordance with local rules is ground for a new trial.

d.
Government Code §§23.101 and 23.102 mandate priority settings for temporary injunctions, criminal cases, election contests and actions under the Texas Election Code, appeals from Industrial Accident Board decisions and claims under the Federal Employees Liability Act and Jones Act.  Other priorities are (1) matters in which delay will cause physical or economic harm to the parties or to the public; (2) matters involving constitutional rights; (3) issues of public concern or affecting public welfare.

e.
In order to avoid unfairness resulting from idiosyncratic or unpublished local rules, the Texas Supreme Court adopted Rule 3(a), making the Texas Rules of Civil Procedure govern in case of conflicts with local rules and providing for supreme court approval of local rules.

f.
Local rules often provide for the call of the docket in which the cases set for trial are called out and the attorneys are asked to announce “ready” or “not ready.”


D.
Subpoenas



1.
Rule 176



2.
CPRC §22.001-22.002



3.
Notes (Page 109)

a.
A subpoena is a court order commanding a person or entity to appear in the courtroom or other designated place to testify or produce documents or things.

b.
Like the federal rule, the Texas rules now allow attorneys to issue subpoenas.  Attorneys may also serve the subpoena, as the rule allows service by anyone over 18 and not a party to the litigation.  The witness fee must be tendered when the subpoena is served.  The failure to pay the fee precludes enforcement by fines or attachment.

c.
A subpoena may require attendance or production in any county that is not more than 150 miles from where the person resides or is served.

d.
Subpoenas are enforceable by attachment, contempt, fines, and imprisonment.  The party seeking enforcement may seek relief either in the court that issued the subpoena or in the county where the subpoena was served.  Rule 176.1(g) requires that every subpoena include language of this provision.  A person served with a subpoena may avoid enforcement by objecting to the subpoena.  An objection is made by moving for a protective order before the time specified for compliance, or if the subpoena is for a hearing or trial, by moving for protection at the time of the hearing or trial.

e.
A subpoena may simply direct the production of documents and things.

f.
It is best to serve a subpoena to protect one’s right to a continuance if the witness fails to appear.


E.
Continuance



1.
Rule 251: Continuance for Sufficient Cause



2.
Rule 252: If for lack of testimony, must prove what testimony would reveal.



3.
Rule 253: Absence of counsel not enough for continuance.



4.
Rule 254: Continuance if person in legislature.



5.
Forman v. Fina Oil and Chemical Co.

a.
The granting or denial of a motion for continuance is within the trial court’s discretion.

b.
Mere compliance with Rule 252 does not guarantee that a continuance will be granted.

c.
Rule 251 mandates that a continuance shall not be granted except for sufficient cause.

d.
The absence of a material witness is sufficient cause but only if proper diligence has been used to procure the testimony of the witness.

e.
Generally, an announcement of ready waives the right to subsequently seek a delay based upon any facts which were known or with proper diligence should have been known at the time.  This general rule is subject to the exception of an unforeseeable event arising through no fault of the movant.



6.
Brown v. Gage

a.
Before a third motion for continuance should be granted, as a matter of right, the affidavit supporting such motion must show: 


i.
That such testimony is material


ii.
Showing the materiality thereof

iii.
That such movant has used die diligence to procure such testimony

iv.
Stating such diligence

v.
And the cause of failure if known

vi.
That such testimony cannot be procured from any other source

vii.
And if it be for the absence of a witness, movant shall state the name of the witness

viii.
The residence of the witness

ix.
What he expects from to prove by him.

b.
It is only on the first application that it is not necessary to show that the absent testimony cannot be procured from any other source.



7.
Notes (Page 113)

a.
Forman makes it clear that compliance with Rule 252 does not assure a continuance.

b.
From the very language of the rule it will be noted that the only difference between a first and subsequent motion is that the first motion is not required to show that the absent testimony cannot be procured from any other source.

c.
Because courts tend to ration the continuances allowed a given side, you want to be sure the agreed continuance is charged to your opponent.

d.
Texas courts will almost always grant agreed continuances.  This custom (of respecting written agreements between counsel) may be a convenience to the attorneys, but critics say it allows two dilatory counsel to delay a case indefinitely at the expense of one or more litigants.  Federal judges are not, as a general rule, so accommodating.

e.
The failure to take necessary depositions promptly or to issue subpoenas early may hazard the right to a continuance.

f.
Bald legal conclusions will not do in the affidavit supporting continuance.  The affidavit must set out facts.

g.
Affidavits cannot contain hearsay.  What if you need a continuance and must show what you expect to prove by the witness as required by Rule 252, summarized in Brown?  Doesn’t your affidavit contain hearsay?  No.  It is not offered for the truth of the testimony; only to show that it exists.

h.
A statute mandates continuances when court proceedings would interfere with the observance of a religious holy day by a party, a juror or an attorney.



8.
Absence of Counsel




a.
Villegas v. Carter
i.
When movants fail to comply with Rule 251’s requirement that the motion for continuance be supported by affidavit, we presume that the trial court did not abuse its discretion in denying the motion.  It would be unrealistic, however, to apply this presumption to lay movants who without fault have their attorney withdrawn.   

ii.
When a trial court allows an attorney to voluntarily withdraw, it must give the party time to secure new counsel and time for the new counsel to investigate the case and prepare for trial.




b.
Notes (Page 117)

i.
There are ethical prohibitions against leaving a client in the lurch on the eve of trial.

ii.
Note that a party’s failure to comply with the provisions of Rule 251 respecting supporting affidavits does not mean that the motion will be denied; only that, if the trial court does deny the motion, the appellate court will presume that the trial court was operating within its zone of discretion.

iii.
The general rule is that absence of counsel does not mandate a continuance.

iv.
Keep in mind that it is possible for the denial of a continuance to involve due process right to counsel under state law or under the US Constitution.  There are no mechanical tests for deciding when a denial of a continuance is so arbitrary as to violate due process.  The answer must be found in the circumstances present in every case, particularly in the reasons presented to the trial judge at the time the request is denied.



9.
Legislative Continuances




a.
Waites v. Sondock

i.
A legislative continuance is mandatory except in those cases in which the party opposing the continuance alleges that a substantial existing right will be defeated or abridged by delay.




F.
Recusals



1.
Rule 18a-18b



2.
Tex. Constitution Art. V, 11



3.
Government Code 74.053



4.
CPRC 30.016



5.
Generally

a.
The Texas Constitution requires that “[n]o judge shall sit in any case wherein he may be interested, or where either of the parties may be connected with him, either by affinity or consanguinity, within such a degree as may be prescribed by law, or when he shall have been counsel in the case.”  If any of these situations are present, the judge is said to be constitutionally disqualified from sitting.  Any order involving judicial discretion by a constitutionally disqualified judge is absolutely void or a nullity.  Thus, the disqualification cannot be waived, and can be raised at any point in the proceeding, or for the first time on appeal or by collaterally attacking the order issued by the disqualified judge.

b.
There are broader grounds for recusal.  The orders rendered by a trial judge who should be recused are not void—they are simply reviewable on appeal.  And recusal, unlike disqualification, may be waived.

c.
The statutory strike may be used only to disqualify visiting judges—judges assigned to hear matters filed in a court to which that judge has not been elected or appointed.



6.
In Re: Union Pacific Resources Co.

a.
Judges may be removed from a particular case either because they are constitutionally disqualified, because they are subject to a statutory strike, or because they are recused under rules promulgated by the Court.

b.
When a judge continues to sit in violation of a constitutional proscription, mandamus is available to compel the judge’s mandatory disqualification without a showing that the relator lacks an adequate remedy by appeal.

c.
In contrast, the erroneous denial of a recusal motion does not void or nullify the presiding judge’s subsequent acts.  It can be waived if not raised by proper motion.

d.
The Rules expressly provide for appellate review from a final judgment after denial of a recusal motion.



7.
Notes (Page 122)

a.
For non-Constitutional recusals, not constitutional disqualifications, any complaint is waived if not made timely in writing.

b.
Mandamus is proper when two conditions are satisfied: (1) there is a clear abuse of discretion committed by the trial court and (2) no adequate remedy by appeal exists.  Because Rule 18a(f) expressly provides for appellate review from a final judgment after denial on a recusal motion there exists an adequate remedy by appeal, and mandamus is not available.

c.
It is a settled principal of law that the interest which disqualifies a judge is that interest, however small, which rests upon a direct pecuniary or personal interest in the result of the case presented to the judge or the court.

d.
Thus far, Texas has held to the view that campaign contributions from lawyers or litigants do not justify a recusal.

e.
The disqualification affecting a judge who has been a counsel in the case operated to disqualify a judge whose law firm has been a counsel while he was a member.

f.
Bias relevant to recusal must be from an extra-judicial source.

g.
Under Rule 18b(1)(c) and (2)(g), the judge may not be related to a party by affinity or consanguinity within the third degree nor to any attorney in the case within the first degree.  Each lineal generation counts as one degree.

h.
The judge and the judge’s spouse are related by affinity in the first degree, but other relationships are treated as if the judge had the same relatives as the spouse.



8.
In Re Canales

a.
If an objection is timely, the assigned judge’s disqualification is automatic.

b.
§74.053(a) requires notice (if practicable) to the parties to any case that is to be heard in whole or in part by the assigned judge.  And §74.053(c) says that an objection under this section must be filed before the first hearing or trial, including pretrial hearings, over which the assigned judge is to preside.  Finally, if a party files a timely objection, §74.053(b) provides that the assigned judge shall not hear the case.



9.
Notes (Page 130)

a.
Note that if a former judge who is not retired is assigned to a case, the parties are not constrained by the one-veto limit that ordinarily applies to objections to visiting judges.

b.
The Government Code requires that the objection be filed before the first hearing or trial, including pretrial hearings, over which the assigned judge is to preside.

c.
The Code does not make a distinction between visiting judges and local judges who are assigned.


G.
Amendments on the Eve of Trial



1.
Rule 63



2.
Chapin & Chapin, Inc. v. Texas Sand & Gravel Co., Inc.

a.
Rule 63 states that pleadings may be amended within 7 days of trial only after leave of the judge is obtained, which leave shall be granted by the judge unless there is a showing that such filing will operate as a surprise to the opposite party.  Under Rule 66 it has been held that amendments should be allowed to supply a necessary verification of a pleading.

b.
Under Rules 63 and 66, a trial court has no discretion to refuse an amendment unless: (1) the opposing presents evidence of surprise or prejudice, or (2) the amendment asserts a new cause of action or defense, and thus is prejudicial on its face, and the opposing party objects to the amendment.

c.
The difference between Greenhalgh, in which the court held that the amendment was not only proper but mandatory, and Hardin, in which we held that denial of the amendment was not an abuse of discretion, is that the amendment in the former case was of a formal, procedural nature—increasing the ad damnum—which simply conformed the pleadings to the evidence at trial and did not result in surprise or prejudice, while the amendment in the latter case was substantive—changing the bases of the defense—which rather clearly changed the nature of the trial itself.



3.
Notes (Page 133)

a.
At least one case holds that a party claiming on appeal that he was surprised or prejudiced by a trial amendment must have had a motion for continuance overruled in the trial court.  Otherwise, no error is preserved.  Other courts hold that the motion for continuance is only one of several factors to be considered by the appeals court.

b.
Note that Rule 166 expressly authorizes the trial court to change the 7-day matter of right deadline for amendments.

c.
Even when the court’s leave is required for amendments, the court’s action in considering the amended pleading cures the failure to obtain leave.  Even an amendment filed as a matter of right more than 7 days before trial must not surprise or prejudice the opponent.

d.
If your case is governed by a Level 1 discovery control plan, your ability to file a late amendment may be further limited.  Rule 190.2(b)(3) provides that in Level 1 a pleading that renders this subdivision no longer applicable may not be filed without leave of court less than 45 days before the date set for trial.  Leave may be granted only if good cause for filing the pleading outweighs any prejudice to an opposing party.


H.
Motions in Limine



1.
Hartford Accident & Indem. Co. v. McCardell

a.
A party need not file a motion in limine in order to preserve the right to appellate complaint about erroneous admission of evidence.  Proper objection made at the time of the offer of the evidence is sufficient.  We stated that the purpose of a motion in limine is to prevent the asking of prejudicial questions and the making of prejudicial statements in the presence of the jury. 

b.
If a motion in limine is overruled, a judgment will not be reversed unless the questions or evidence were in fact asked or offered.  If they were in fact asked or offered, an objection made at that time is necessary to preserve the right to complain on appeal that such questions asked or such evidence tendered were so prejudicial that the mere asking or tendering should require a reversal.  In neither case—(1) questions not asked or evidence not offered, or (2) questions asked or evidence offered—should the error of the trial court in overruling the motion in limine be regarded as harmful or reversible error.



2.
Notes (Page 134)

a.
While most such motions are made before the trial begins, there is nothing that says they cannot be made during the progress of the trial.

b.
Note that the typical order in limine does not rule on admissibility of the questionable subject matter, but merely requires that it be taken up out of the hearing of the jury before counsel mentions it, at which time the court will rule.

c.
No rules or statutes define the motion in limine.  It is implicit in Rules of Evidence 103(c), 104(c), and 513(b), which suggests that the trial judges should handle questions on admissibility and the claiming of privileges so as to avoid bringing inadmissible matters to the jury’s attention.

d.
The idea behind requiring objections to be repeated during trial is that the trial court should be given the chance in the context of the trial to review the earlier ruling on the motion in limine.

e.
Since the trial court’s action on a motion in limine preserves no error, any complaints about admission or exclusion of the evidence must be preserved exactly as if there had never been a motion.  Complaints of the admission of one’s opponent’s evidence must be preserved by objection, and, if the testimony violates the order in limine, the complainant must object and move for (1) an instruction to the jury to disregard the evidence or (2) a mistrial.  Complaints about the exclusion of one’s own evidence must be preserved by a proper tender or offer of proof.

f.
The sanction for violation of an order in limine is contempt, and possibly mistrial.


I.
Special Situations



1.
Rule 18c



2.
Rule 263



3.
Rule 264



4.
Crow-Southland Joint Venture v. N. Fort Worth Bank

a.
Stipulations in an agreed case are binding upon the parties, the trial court, and the reviewing court.

b.
All facts necessary to the presentation of the case are conclusively presumed to have been brought to the court.  The reviewing court will not draw any inference or find any facts not embraced in the agreement.  The reviewing court will not review the legal or factual sufficiency of the evidence in a case tried on stipulated facts.  Rather, the court will review only the correctness of the application of the law to the admitted facts.



5.
Notes (Page 136)




a.
There seem to have been no decisions interpreting Rule 264.

b.
Texas judges admit cameras only infrequently and under exceptional circumstances.  


J.
Motions to Bifurcate



1.
Rule 174(b)



2.
Rule 320



3.
TRAP 44.1(b)



4.
TRAP 61.2



5.
Iley v. Hughes

a.
Although the discretion lodged in trial judges by Rule 174(b) in ordering separate trials of issues is indeed broad and realistic, it does not authorize separate trials of liability and damage issues in personal injury litigation.  (In part because “[o]ur courts have always frowned piecemeal trials, deeming the public interest, the interests of litigants and the administration of justice to be better served by rules of trial which avoid a multiplicity of suits.”)



6.
Transportation Inns Co. v. Moriel

a.
Evidence of a defendant’s net worth is relevant in determining the proper amount of punitive damages, and therefore may be subject to pretrial discovery.

b.
However, evidence of a defendant’s net worth, which is generally relevant only to the amount of punitive damages, by highlighting the relative wealth of a defendant, has a very real potential for prejudicing the jury’s determination of other disputed issues in a tort case.  So the rule is that a trial court, if presented with a timely motion, should bifurcate the determination of the amount of punitive damages from the remaining issues.



7.
Notes (Page 141)

a.
Note that bifurcation is not automatic.  The party seeking it must timely file an appropriate motion.


K.
The Trial Begins



1.
Rules 7-10



2.
Rules 265-266



3.
Notes (Page 142)




a.
One has an absolute right to self-representation in Texas.

b.
Once counsel becomes attorney of record, it may be difficult to withdraw.

c.
Rule 265 sets out the order of proceedings.

d.
In the usual two-party case the order of proceedings is something like the following: Both parties announce ready; P, the D, conducts jury voir dire examination; P, then D, makes opening statement; P call P’s witnesses (occasionally including adverse witnesses) for P’s case in chief, and the P rests.  D usually makes a motion for directed verdict which is denied.  Then, D presents D’s case in chief.  P, the D, then P, then D offers rebuttal witnesses (in turn until both finish) and then closes.  Either or both parties make motions for directed verdict.  The judge hears attorney complaints about the charge out of the presence of the jury, makes modifications, and then calls the jury into open court and reads the final charge to them.  Next, the parties argue their case—usually plaintiff then defendant.  The jury then retires to the jury room with the written charge and the exhibits, elects a presiding juror, and deliberates until it reaches a verdict, which is recorded by answering the jury questions contained in the court’s charge.  The jury is called into open court with all attorneys and the judge present.  The clerk reads its verdict, following which, if there are no objections to the court’s receiving the verdict, the jurors are discharged.


L.
Invoking The Rule



1.
Rule 267



2.
TRE 614



3.
Drilex Systems, Inc. v.Flores

a.
Sequestration minimizes witnesses’ tailoring their testimony in response to that of other witnesses and prevents collusion among witnesses testifying for the same side.

b.
In Texas, sequestration in civil litigation is governed by TRE 614 and Rule 267.  These rules provide that, at the request of any party, the witnesses on both sides shall be removed from the courtroom to some place where they cannot hear the testimony delivered by any other witness in the cause.  Certain classes of prospective witnesses, however, are exempt from exclusion from the courtroom, including: (1) a party who is a natural person or his or her spouse; (2) an officer or employee of a party that is not a natural person and who is designated as its representative by its attorney; or (3) a person whose presence is shown by a party to be essential to the presentation of the cause.

c.
When the Rule is invoked, all parties should request the court to exempt any prospective witnesses whose presence is essential to the presentation of the cause.  The burden rests with the party seeking to exempt an expert witness from the Rule’s exclusion requirement to establish that the witness’s presence is essential.

d.
Once the Rule is invoked, all nonexempt witnesses must be placed under the Rule and excluded from the courtroom.  Before being excluded, these witnesses must be sworn and admonished that they are not to converse with each other or with any other person about the case other than the attorneys in the case, except by permission of the court, and that they are not to read any report of or comment upon the testimony in the case while under the rule.  The witnesses under the Rule generally may not discuss the case with anyone other than the attorneys in the case.

e.
When the Rule is violated, the trial court may, taking into consideration all of the circumstances, allow the testimony of the potential witness, exclude the testimony, or hold the violator in contempt.   



4.
Notes (Page 149)

a.
The trial court has wide discretion in the matter of the exclusion of witnesses.                                           

b.
The rule is often relaxed so as to except experts.  It is usually more efficient to allow experts to hear each other, avoiding the filtering of often technical testimony through the attorneys.  Additionally, it is thought that there is less likelihood of connivance or altered testimony when experts are involved.

c.
Judges usually rely on attorneys to see that no witnesses are contaminated by hearing testimony.

III.
Jury Selection


A.
Assembling a Jury Panel



1.
Rules 221-226a



2.
Government Code Chapter 62



3.
Gulf, C. & S. F. RY. Co. v. Keith

a.
The statute requires the clerk to draw the jury in regular form,--one name out of the box at a time,--recording the name of each juror, as it is drawn, on two lists until all the names are drawn from the box, one of which lists then shall be furnished to each party.  Challenges for cause are then heard and acted on, after which peremptory challenges are made by simply striking the name of any objectionable jurors from the list.



4.
Mendoza v. Ranger Insurance Company

a.
Every citizen is entitled to a fair and impartial trial before an impartial jury, fairly representative of the community.



5.
Notes (Page 154)

a.
Each county is required to use a random method for selecting jurors for a panel for the week.  Unless the county has elected to use a mechanical or electronic means for random selection, it is required to use a jury wheel (more like a barrel, in which cards, each containing the name of a potential juror, are placed and rearranged by revolving the barrel).  Names on the cards are taken from the county’s voter registration list and those persons with driver’s licenses or personal identification cards issued in lieu of licenses.  The sheriff and the district clerk each have a key to the wheel, and both keys are required to open it.  Ten days before the first day of each term, the district clerk and the sheriff (or their deputies) draw jurors’ names in the presence of a district judge for district court jurors (or the county judge for county court jurors).  Parties to suits affected by the drawing may observe it.  Jurors whose names are drawn are listed, and summoned for duty for a given week during the term.  Jurors report to the judge (or in urban areas, the judge with responsibility for jurors) and present their excuses.

b.
In most urban areas, a designated judge will assemble all of the jurors summoned for a given week and inquire about fundamental qualifications.  A trial attorney may reasonably assume that this has been done before he confronts the jury panel for his case.

c.
Note that irregularities in making up jury lists may be attacked by a “challenge to the array” under Rule 221.  However, if the jurors have been selected by jury commissioners or by drawing the names from a jury wheel, the latter being an almost universal practice, a Rule 221 challenge is inappropriate.

d.
Rule 223 prescribes the procedure for the original listing of jurors and for a “shuffle” of jurors appearing on a given jury panel.

e.
It is now a common practice to give the potential jurors questionnaires eliciting certain basic information, such as the juror’s occupation, the occupation of the spouse or parents, address, prior jury service, prior claims for personal injury, and any experience as a plaintiff or defendant in a lawsuit.  The completed questionnaires for a given jury panel are sometimes available to attorneys late in the week preceding the case for which the panelists will appear, giving counsel an opportunity to prepare in advance for jury voir dire.


B.
Voir Dire Examination: Scope and Procedure



1.
Babcock v. Northwest Memorial Hospital




a.
The mere mention of insurance is not necessarily grounds for reversal.

b.
Both the Fourteenth Court of Appeals and the Second Court of Appeals have concluded that litigants have a right to question prospective jurors about their exposure to media coverage of the “lawsuit crisis.”  The right is based on the fundamental right to trial by a fair and impartial jury.

c.
Although voir dire examination is largely within the sound discretion of the trial judge, a court abuses its discretion when its denial of the right to ask a proper question prevents determination of whether grounds exist to challenge for cause or denies intelligent use of peremptory challenges.



2.
Notes (Page 157)

a.
The Babcock holding is unusual, an exception to the general rule giving broad discretion to the trial court in the management of voir dire examination.

b.
As a general rule, counsel may inquire about anything relevant to the issues to be tried, the facts to be presented, or the parties themselves.  Voir dire questioning is not limited to information supporting challenges for cause, but extends to information relevant to the exercise of peremptory challenges.  No questions may be asked which would introduce matters not admissible during trial.

c.
Rules governing argument also apply to voir dire.  Counsel may not contrast the financial positions of the parties.  Counsel may not attempt to foster sympathy for or prejudice against a particular party.

d.
While it has been said generally that counsel may ask whether a certain fact anticipated as evidence would prejudice a juror, one may not seek a definite commitment in advance as to the effect which the juror would give to particular evidence, or the verdict which he or she would render on an assumed state of the evidence (i.e., contracting with the jury).

e.
It is extremely difficult to reverse a judgment based on a juror’s failure to respond to questions seeking information about the juror’s experience.

f.
Voir dire questions addressed to the entire panel are particularly infirm as the basis for a reversal.


C.
Challenges for Cause



1.
Rules 227-231



2.
Government Code Chapter 62



3.
Statutory Disqualification and Excuses




a.
Compton v. Henrie

i.
Bias, in its usual meaning, is an inclination toward one side of an issue rather than the other, but to disqualify, it must appear that the state of mind of the juror leads to the natural inference that he will not or did not act with impartiality.

ii.
Prejudice is more easily defined for it means prejudgment, and consequently embraces bias.




b.
Notes (Page 162)

i.
One is disqualified if he or she is a witness in the case; is interested, directly or indirectly, in the subject matter of the case; is related by consanguinity or affinity within the third degree; has a bias or prejudice in favor of or against a party in the case; or has served as a juror in an earlier trial of the case, or another case involving the same fact questions.

ii.
Once a statutory disqualification is established, the court must excuse the juror.  The error is one of law and the trial court has no discretion.  However, challenges for cause may prompt the trial court to excuse a juror who, though not disqualified by statute, is nevertheless (in the court’s opinion) unfit to serve on the jury for that case.  The court’s decision on the second type of challenge for cause is reviewable on abuse of discretion.



4.
Fact-Findings on Disqualifications




a.
Swap Shop v. Fortune




b.
Flowers v. Flowers

i.
The disqualification for bias or prejudice extends not only to the parties personally, but also to the subject matter of the litigation.




c.
Gum v. Schaefer

i.
To disqualify a juror for bias, it must appear that the state of mind of the juror leads to a natural inference that he will not act with impartiality.

ii.
Bias or prejudice disqualifies a juror as a matter of law and removes all discretion from the trial judge.




d.
Notes (Page 170)

i.
There can be no rehabilitation once a juror’s admission establishes bias or prejudice conclusively.

ii.
The evidence—usually consisting only of the exchanges between the court and counsel and the panelist—will be reviewed in the light most favorable to the court’s finding.  If, however, the evidence of bias or prejudice is “conclusive,” then, assuming that error has been properly preserved, the case will be reversed.  What is “conclusive evidence”?

iii.
The trial court is a finding of fact and, therefore, will not be upset on appeal unless there was conclusive proof (zone 5) that the juror was biased or prejudiced.  In this kind of inquiry, the appellate courts do not seem to allow for factual sufficiency points (zone 2 or zone 4).  In the absence of conclusive evidence, the trial court’s finding will be upheld.



5.
Preserving Error; Reversible Error



 
a.
Hallett v. Houston Northwest Medical Center

i.
The refusal of the trial court to excuse an unqualified juror does not necessarily constitute harmful error.  The harm occurs only if the party uses all of his peremptory challenges and is thus prevented from striking other objectionable jurors from the list because he has no additional peremptory challenges.  It is at this point that any harmful error occurs, i.e., when the court is made aware that objectionable jurors will be chosen.  Thus, it is incumbent upon the complaining party to inform the trial court at the time of the error.  Once informed, the court is able to determine if the party was in fact forced to take objectionable jurors. 




b.
Notes (Page 175)

i.
It is reversible error to refuse to dismiss a juror if a good challenge for cause is made and if the Hallett steps are followed to preserve error.  No other showing of harm is required.  But erroneous dismissal of a qualified juror for cause is seldom reversible.  Complainant must show harm, and the case law interprets that to mean that the complainant must show that he or she was denied a trial by a fair and impartial jury, a virtually impossible burden in this circumstance.

ii.
The Hallett requirement that the complainant identify the unacceptable juror who will serve because of the court’s error applies only to challenges for cause.  It does not apply to peremptory challenges.


D.
Peremptory Challenges



1.
Rules 232-235

2.
Peremptory challenges allow parties to strike jurors for no cause, any cause, or just because.

3.
Reapportioning Peremptory Challenges


a.
Tamburello v. Welch

i.
Rule 233 provides that each party to a civil suit tried in district court shall be entitled to six peremptory challenges.  The word “party” as used in the rule, does not mean the same thing as the word “person.”  The mere fact that there may be multiple parties—defendant does not entitle each person to six peremptory challenges.  Whether such defendants are parties within the meaning of Rule 233, so as to be entitled to separate peremptory challenges, depends on whether their interests are, at least in part, antagonistic in a matter that the jury is to be concerned with.

ii.
Parties on the same side of the docket may be entitled to peremptory challenges even though no affirmative relief is sought by one against the other.

iii.
Rules 434 and 503 now provide that no judgment shall be reversed and a new trial ordered for an error of law committed in the course of the trial unless the appellate court is of the opinion that the error was reasonably calculated to and probably did cause the rendition of an improper judgment.

iv.
The harmless error rule undoubtedly applies where a party is denied the number of peremptory challenges to which he is entitled.

v.
If a party is improperly denied a single challenge to which he is entitled, the trial may not be so unfair as to warrant a reversal in the absence of some additional showing of prejudice.  On the other hand a judgment could not be permitted to stand where one of the litigants has been allowed no peremptory challenges at all.




b.
Patterson Dental Company v. Dunn

i.
The term “party” in Rule 233 is not synonymous with “litigant” or “person.”  Rather, “party” refers to a litigant or a group of litigants having essentially common interests.  Though their interests need not be completely identical, litigants on the same side of the docket are deemed to be a “party” under the rule when their interests are not antagonistic in a matter in which the jury is to be concerned.

ii.
Until article 2151a was enacted in 1971, Texas courts had engrafted into Rule 233 the “single issue” test for determining the number of strikes to be allowed multiple parties aligned on the same side of a lawsuit.  Under that test the presence of a solitary issue which was not common to all parties on the same side entitled each party on that side to a full set of six strikes.  

iii.
The unfairness created by the single issue rule was undoubtedly the reason article 2151a was enacted by the legislature in 1971.  Intended to relax the rigidity engrafted into Rule 233, the statute provides: After proper alignment of the parties, it shall be the duty of the court to equalize the number of peremptory challenges provided under Rule 233, in accordance with the ends of justice so that no party is given an unequal advantage because of the number of peremptory challenges allowed that party.

iv.
Where no antagonism exists, each side must receive the same number of strikes.  When antagonistic parties on the same side are required to share six strikes, it is error amounting to a violation of the basic right to trial by jury.  The antagonism must exist on an issue of fact that will be submitted to the jury, not on a matter that constitutes a pure question of law.  Further, the antagonism must exist between litigants on the same side.  Antagonism does not exist because of differing conflicts with the other side.  The existence or non-existence of cross-actions or third-party actions is not determinative.

v.
The existence of antagonism must be determined prior to the exercise of the strikes by the parties.

vi.
The exact numerical equality between sides was not the purpose of article 2151a.  Rather, the intention of the legislature was to place a duty on the trial court to equalize the positions of the parties to prevent one side, antagonistic among the parties on certain matters of fact with which the jury would be concerned but primarily united in their opposition to the other side, from selecting the jury.

vii.
The extent to which equalizing is allowed depends upon the circumstances of the particular case, the information available to the trial court, the extent and degree of the antagonism , whether the parties collaborate in selecting jurors to be struck, the number of jurors available on the panel, and such other considerations as meet the statutory criteria of promoting the ends of justice and preventing unequal advantage.  In most cases, a two-to-one ratio between sides would approach the maximum disparity allowed.




c.
Notes (Page 185)

i.
The existence of antagonism is a question of law.  There is a right answer, and, if the trial court gets it wrong, it is error.  Once antagonism is correctly identified, then the way the trial court goes about apportioning the strikes is a matter within the court’s discretion.  Error of law on antagonism or abuse of discretion in allocating strikes—the complainant must show harm.

ii.
Some antagonists, having been granted separate strikes, routinely confer in exercising their separate strikes and are permitted to do so.  Collaboration between antagonists on strikes may be hazardous, however, if a serious question is to be raised about the existence of antagonism.




d.
Garcia v. Central Power & Light Co.

i.
In determining whether antagonism exists, the trial court must consider the pleadings, information disclosed by pretrial discovery, information and representations made during voir dire of the jury panel, and any other information brought to the attention of the trial court before the exercise of the strikes by the parties.

ii.
Once it is determined that the trial court committed error in allocating peremptory challenges, the next step is to determine if the error resulted in a trial that was materially unfair, thus requiring reversal.  Normally, the determination of whether a trial was materially unfair requires that the entire record, including the statement of facts, be examined by the reviewing court.  When the trial is hotly contested and the evidence sharply conflicting, the error results in a materially unfair trial without showing more.




e.
Notes (Page 190)

i.
It is significant that Lopez held for the first time that the appellate court will look at the entire trial record (including events occurring after the judge’s ruling) to determine antagonism.

ii. 
Any complaint concerning unfair allocation of strikes is waived if not timely made (ideally at the time the court reapportions strikes or refuses to do so).  The point cannot ordinarily be raised for the first time on motion for a new trial.  If, however, the complaint is based upon in-trial cooperation between antagonists—as in Lopez—either a motion for new trial or perhaps a motion for mistrial might be the first opportunity to complain and should preserve the error.


E.
Texas Application of Constitutional Limits on the Exercise of Peremptory Challenges



1.
Goode v. Shoukfeh

a.
In Batson v. Kentucky, the Supreme Court held that a criminal defendant is denied equal protection under the US Constitution if a prosecutor uses peremptory challenges to exclude members of the jury panel solely on the basis that their race is the same as the defendant’s. 

b.
The court held in Edmondson that race-based exclusion of civil jurors violates the equal protection rights of the excluded juror.

c.
The use of a peremptory challenge to exclude a juror on the basis of race violated the equal protection rights of the excluded juror.

d.
There is a three step process utilized in resolving a Batson objection to a peremptory challenge.

i.
At the first step of the process, the opponent of the peremptory challenge must establish a prima facie case of racial discrimination.

ii.
During the second step of the process, the burden shifts to the party who has exercised the strike to come forward with a race-neutral explanation.  The appellate court does not consider at the second step whether the explanation is persuasive or even plausible.  Unless a discriminatory intent is inherent in the explanation, the reason offered will be deemed race-neutral for the purposes of the analysis at step two.

iii.
At the third step of the process the trial court must determine if the party challenging the strike has proven purposeful racial discrimination, and the trial court may believe or not believe the explanation offered by the party who exercised the peremptory challenge.

e.
The ultimate burden of persuasion regarding racial motivation rests with, and never shifts from, the opponent of the peremptory strike.

f.
The issue of whether the race-neutral explanation should be believed is purely a question for the trial court.

g.
The standard of review on appeal of a Batson/Edmonson challenge is whether the ruling was clearly erroneous.

h.
A reviewing court will not be bound by a finding of no discrimination under either the abuse of discretion standard or the clearly erroneous standard if the justification offered for striking a potential juror is simply too incredible to be accepted.

i.
Our sister court has held that the production of a prosecutor’s juror information notes is both necessary and proper when the prosecutor refreshes her memory regarding the exercise of peremptory challenges by reviewing those notes before the Batson hearing.  Under the rules of procedure and evidence, an attorney’s work product is not subject to discovery unless either the privilege is waived or the work product falls within one of the five exceptions  in TRE 503(d).

j.
An Edmonson movant has the right to examine the voir dire notes of the opponent’s attorney when the attorney relies on these notes while giving sworn or unsworn testimony in the Edmonson hearing.  Absent such reliance, the voir dire notes are privileged work product, and the movant may not examine them.

k.
Consideration of an Edmonson challenge is by its very nature adversarial.  Accordingly, at a minimum, the proceedings should be held in open court.  Unsworn statements of counsel may be offered to explain why the peremptory challenges were exercised.  The juror information cards may be made a part of the record by inclusion in the transcript or by a formal tender into evidence.  To the extent that any party wishes to include other information or matters in the record, the rules of evidence and procedure apply.

l.
Because the party challenging the peremptory strikes has the ultimate burden of persuasion, the trial court should provide the party challenging the strikes under Edmonson a reasonable opportunity to rebut the race-neutral explanation.  The trial court should provide the party asserting objections under Edmonson with a reasonable opportunity to conduct cross-examination.



2.
Notes (Page 202)

a.
The Leesville holding was extended to prevent gender-based discrimination.  Furthermore, a white criminal defendant cannot use race-based strikes.  A Batson complainant need not be the same race as the excluded juror.

b.
In Purkett v. Elem, the US Supreme Court took the surprising step of ruling that an attorney’s Batson justification for allegedly race-based strikes need not be plausible or make sense.

c.
Texas holds that any Batson complaint must be voiced before the jury is sworn or it will be waived.

IV.
The Trial


A.
The Right to Open and Close the Evidence



1.
Rule 265



2.
4M linen & Uniform Supply Co., Inc. v. W.P. Ballard & Co., Inc.
a.
There are two rules that control the order of final argument: Rule 266, which governs both the order of presenting evidence and final argument; and Rule 269, which governs the argument.

b.
Rule 266 provides that the plaintiff has the right to open and close argument.  There are, however, two exceptions.  A defendant has the right to open and close if the burden of proof for the entire case under the pleadings is on the defendant.  A defendant also has the right to open and close if, before trial begins, defendant admits that plaintiff is entitled to recover, subject to proof of defensive allegations in the answer.

c.
Rule 269 provides that the party who has the burden of proof on the whole case, or the party who has the burden on all matters in the charge, has the right to open and close the argument.  There is an exception: When there are several parties who have separate claims or defenses, the court shall determine the order of argument.



3.
Notes (Page 208)

a.
So long as the defendant contests any part of the plaintiff’s case for recovery, including damages or attorneys’ fees, the defendant does not have the burden of proof on the whole case. 

b.
When the burden on issues change during the trial so that the defendant has the burden on each jury question at the time of final arguments, Rule 269(a) controls and the defendant is entitled to make the first and last closing arguments.


B.
Judge’s General Authority to Manage the Trial



1.
Rule 265



2.
Dow Chemical Company v. Francis

a.
Judicial rulings alone almost never constitute a valid basis for a bias or partiality motion, and opinions the judge forms during a trial do not necessitate recusal unless they display a deep-seated favoritism or antagonism that would make fair judgment impossible.  Thus, judicial remarks during the course of a trial that are critical or disapproving of, or even hostile to, counsel, the parties, or their cases, ordinarily do not support a bias or partiality challenge.

b.
A trial court has the inherent power to control the disposition of cases with economy of time and effort for itself, for counsel, and for litigants.

c.
Texas courts have held that the discretion vested in the trial court over the conduct of a trial is great.

d.
A trial court may properly intervene to maintain control in the courtroom, to expedite the trial, and to prevent what it considers to be a waste of time.



3.
Ranger Insurance Co. v. Rogers

a.
Rule 265(a) provides in part: “The party upon whom rests the burden of proof on the whole case shall be permitted at his option to read his pleading or to state to the jury briefly the nature of his claim or defense.”

b.
Rule 265(a) does not afford counsel the right to detail to the jury the evidence which he intends to offer, nor to read or describe in detail the documents he proposes to offer.  This statement places matters before the jury without the trial court having had an opportunity to determine the admissibility of such matters.  

c.
The proper limitation of the opening statement is a matter necessarily resting in the discretion of the trial court subject to review for abuse of discretion.



4.
Notes (Page 213)

a.
The commonly observed Texas custom is to permit counsel to summarize the testimony of various witnesses and to highlight areas of dispute and expected proof, but to stop short of allowing impassioned arguments or the drawing of inferences from evidence yet introduced.  Courts often will allow the use of preliminary charts or the use of blackboards by attorneys to clearly identify multiple parties or outline a chronology or the evidence generally.

b.
The judge is vested with a great deal of discretion in controlling the scope of opening statements setting reasonable limits on the number of witnesses on a given point, allotting the time for voir dire examination and argument, and controlling the courtroom conduct of attorneys and witnesses.  So long as this authority is exercised even-handedly and not so as to suggest the judge’s opinions about the credibility of witnesses or the merits of the case or so as to demonstrate a bias about the parties or lawyers, the trial court’s actions will not likely be reversed.


C.
Who Can Question a Witness



1.
Pitt v. Bradford Farms




a.
A trial judge may examine a witness during a bench trial.

b.
A trial judge should not examine witnesses who are testifying before a jury.  

c.
To reverse a judgment on the grounds of judicial misconduct, however, a complaining party must show either trial court bias or that he suffered probable prejudice.



2.
Born v. Virginia City Dance Hall and Saloon
a.
Although a trial judge should not act as an advocate, his role is more than that of an umpire.  For the purpose of eliciting evidence that has not otherwise been brought out, the judge may put competent and material questions to a witness, and where anything material has been omitted, it is sometimes his duty to examine a witness.



3.
Fazzino v. Guido
a.
There is nothing improper about the practice of allowing occasional questions from jurors to be asked of witnesses.  If a juror is unclear as to a point in the proof, it makes good common sense to allow a question to be asked about it.  If nothing else, the question should alert trial counsel that a particular factual issue may need more extensive development.  Trials exist to develop the truth.



4.
Notes (Page 217)

a.
Note that nothing in Fazzino requires an attorney to openly resist a juror’s question, a procedure that would be clearly prejudicial.


D.
The Judge’s Comments Before the Jury



1.
State v. Wilemon
a.
An objection to improper conduct or comment on the part of the court in the trial of the case generally must be made at the time of the occurrence if the error is to be preserved for appellate review unless the conduct or comment is of a character that cannot be rendered harmless by proper instruction.



2.
Brook v. Brook

a.
To reverse a judgment on the found of judicial misconduct, the court must find judicial impropriety coupled with probable prejudice to the complaining party.

b.
The court will examine the record as a whole to determine whether the trial court’s impropriety harmed appellant.



3.
Meat Producers, Inc. v. McFarland



4.
Notes (Page 220)

a.
Cases on prejudicial judicial comments make it clear that the judge’s comments—like those of opposing counsel—must be objected to at the time they are made or the error is waived unless the comment could not have been cured by an instruction from the judge.

b.
Almost any unfair or prejudicial comment the judge makes is likely objectionable as a comment on the weight of the evidence.

c.
The closer the comment comes to directly evaluating or commenting on evidence, the more likely it is held to be harmful.  A good rule of thumb is that, if the judge goes further than a simple ruling on a motion or objection and volunteers something that is prejudicial, the correct objection is probably comment on the weight of the evidence and should be followed by a motion requesting that the judge withdraw the comment and instruct the jury not to consider it.


E.
Jury Views



1.
State v. Berry



2.
Notes (Page 222)

a.
Texas is apparently alone in the prohibition of jury views.  A customary rationale for prohibiting views is that jurors might see or hear something that is not in evidence and, therefore, the record will not include all information brought to the jurors’ attention.

b.
In order to complain on appeal of an opponent’s suggestion of a jury view one must object and, presumably, ask for an instruction to disregard the comment.  (One might be able to arrange do this out of the jury’s presence so as to avoid possible prejudice.)

c.
Jurors may not independently visit location or premises involved in the litigation, though incidental visits, such as a juror’s entering the premises of a defendant in a slip-and-fall case for the purpose of getting a drink of water, have been held to be harmless.

d.
Immediately after the jurors have been selected, the judge instructs them not to conduct their own investigations or visit premises involved in the litigation.


F.
Stipulations



1.
Austin v. Austin

a.
Rule 11 provides that agreements between the parties to a suit or their attorneys are enforceable if made in open court and entered of record.  Pursuant to Rule 11, to avoid delay and expense, counsel may stipulate concerning evidence material to the suit.  To be distinguished from situations in which the parties agree on the admissibility of evidence. 

b.
An stipulation will not be construed as an admission of fact intended to be controverted.



2.
Jackson v. Lewis

a.
The law regards a stipulation as a contractual agreement.  The intention of the parties should be determined by the language used in their stipulation.  A court will not construe a stipulation to effect admission of something intended to be controverted or to waive a right not plainly agreed to be relinquished.  If the stipulation is ambiguous or contradictory, it may not be given any effect.



3.
Notes (Page 224)

a.
What is left unsaid is that, under contract law, ambiguous provisions are construed and enforced after the fact-finder considers parol evidence (usually testimony) as to the parties’ intent.  No such salvaging of an ambiguous stipulation is possible; it will not be enforced.

b.
No oral out-of-court stipulation is binding unless reduced to writing and filed.  The only exception is provided by Rule 166(c): “An agreement affecting a deposition upon oral examination is enforceable if the agreement is recorded in the deposition transcript.”


G.
Cross-Examination



1.
Keene Corp. v. Gardner
a.
The scope and extent of cross-examination is largely within the trial court’s discretion.  A party has wide latitude in cross-examining an adverse witness to show interest, bias, or prejudice.

b.
A party’s right to cross-examination is limited to relevant matters.  Evidence is relevant and material only if it tends to prove or disprove any fact in issue.

c.
A party cannot impeach a witness on collateral or immaterial matters.  Neither can a party cross-examine a witness on immaterial matters to establish a basis for impeachment.



2.
Stam v. Mack

a.
Rule 611(a) of the TRE provides that a trial court shall exercise reasonable control over the interrogation of witnesses in order to make the interrogation effective for the ascertainment of the truth and to avoid needless consumption of time.



3.
Notes (Page 226)

a.
Unlike federal courts, Texas does not limit cross-examination to the scope of the direct, but permits it to cover any matter relevant to the case, including credibility.


H.
Leading Questions



1.
TRE Rule 611



2.
GAB Business Services, Inc. v. Moore

a.
Leading questions should be permitted on cross-examination.  The purpose of the qualification “ordinarily” is to furnish a basis for denying the use of leading questions when the cross-examination is of a friendly witness, for example, the cross-examination of a party by his own counsel after the party was called by the opponent.

b.
Leading questions are questions that suggest the desired answer.  A question framed so that a yes or no answer will enable the witness to merely echo the words of counsel is leading.  A leading question is one which instructs the witness how to answer or puts words into the witness’s mouth to be echoed back.



3.
Notes (Page 228)

a.
Useful techniques for policing your own questions to be sure they are not leading include: (a) begin questions with who, what, when , or where; (b) use the term whether or not if the question might otherwise seem to suggest the answer; (c) use the multiple-choice question, giving the witness several options. 


I.
Adverse and Hostile Witnesses



1.
TRE Rule 611



2.
Longview Bank & Trust Co. v. Flenniken

a.
TRE 611 permits the calling of an adverse party as a witness.  The calling party is not bound by the witnesses’ testimony, and may impeach and lead the witnesses as on cross-examination. 

b.
Once an individual leaves the employment of a corporation, that individual may no longer be called under the adverse party rule.



3.
Kiel v. Texas Employers Insurance Association

a.
Rule 610(c) addresses the use of leading questions and provides that when a party calls a hostile or adverse witness, or one identified with an adverse witness, interrogation may be by leading questions.



4.
Notes (Page 229)

a.
The only advantage now is that the examination can proceed by leading questions.  The determination of adverse witness status depends on the witness’s participation as a party or the witness’s relationship to or identification with a party, matters which can usually be determined before the witness gets on the stand.  Hostility, on the other hand, is judged from the witness’s uncooperativeness or evasiveness in response to questions.

b.
Deposition testimony: The witness is called by the party first introducing the deposition testimony, which testimony must have been elicited when the deposition was taken by noon-leading questions.  Any opposing party may then read leading questions and responses from the deposition as cross-examination.  It should not me important who originally asked the questions recorded in the depositions so long as the party first offering the deposition testimony reads into the record only non-leading questions and their responses.


J.
Expert Witnesses



1.
E.I.DuPont de Nemours and Co. v. Robinson

a.
In addition to showing that an expert witness is qualified, Rule 702 also requires the proponent to show that the expert’s testimony is relevant to the issues in the case and is based upon a reliable foundation.  The trial court is responsible for making the preliminary determination of whether the proffered testimony meets the standards set forth today.

b.
Rule 702 contains three requirements for the admission of expert testimony:


i.
The witness must be qualified


ii.
The proffered testimony must be scientific knowledge

iii.
The testimony must assist the trier of fact to understand the evidence or to determine a fact in issue.

c.
In order to constitute scientific knowledge which will assist the trier of fact, the proposed testimony must be relevant and reliable.

d.
There are many factors that a trial court may consider in making the threshold determination of admissibility under Rule 702:


i.
The extent to which that theory has been or can be tested

ii.
The extent to which the technique relies upon the subjective interpretation of the expert

iii.
Peer review or publication

iv.
Rate of error

v.
General acceptance of validity by the relevant scientific community

vi.
Non-judicial uses of the theory or technique

e.
If the trial judge determines that the proffered testimony is relevant and reliable, he must then determine whether to exclude the evidence because its probative value is outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, or needless presentation of cumulative evidence.



2.
Notes (Page 235)

a.
A preliminary adverse examination of a witness—almost always an expert—to test his qualifications to testify is called a voir dire examination.  This is frequently used in Texas.  Unlike Texas courts, some jurisdictions and some federal courts follow the practice of having the proponents establish the witness’ qualifications and then tender the witness as an expert, at which time the challenger can object to that the witness is unqualified and may ask to question the witness on voir dire examination.

b.
While voir dire examination on qualifications nearly always involves experts, it can apply to lay witnesses.  Their qualifications or competency depends on whether they have a recollection based on their own sensory impressions and whether they have sufficient mental capacity to be considered reliable.


K.
Evidence—Preseving Error



1.
Objections Generally




a.
TRE Rule 103




b.
TRAP Rule 33




c.
Clark v. Trailways, Inc.

i.
Generally, parties must present a timely objection, motion, or request to the trial court in order to preserve a complaint for appellate review.  By failing to object when an undisclosed witness is offered at trial, a party waives any complaint under rule 215(5) as to the admission of testimony from that witness.




d.
Notes (Page 238)

i.
Objections must be made when the evidence is offered, and they must be specific enough to enable the trial court to understand the precise nature of the error alleged, and that the party must have obtained a ruling.

ii.
Under TRE 103 and TRAP 33.1 the objector must state the specific grounds if it is not apparent from the context.  It must be specific enough that the trial court can make an informed ruling and so that the offering party understands what can be done to cure the defect.  General objections are particularly unhelpful when they are aimed at predicates or foundations for evidence and there, as elsewhere, do not preserve error.  When faced with such a general objection, offering counsel may ask the judge to require the objecting counsel to point out what element of the predicate is missing or defective and thus be able to cure.  If the objector refuses, the unfair generality of the objection will be emphasized.

iii.
If the trial court overrules a general objection, no error is preserved.  If, however, the court sustains a general objection or even an improper objection, the exclusion of evidence will be upheld on appeal if it can be supported on any ground.

iv.
It is obvious that in most cases the objection must come before the evidence is in, for example, before the witness has answered an objectionable question or immediately upon the opponent’s reference to a document as if it were already admitted, but it is hazardous to make the objection too early.



2.
Preserving Error as Offeror—Bills of Exceptions




a.
B.C. Sims v. Brackett, M.D.

i.
To preserve a complaint that the trial court improperly excluded evidence, the complaining party must make an offer of proof as to what the excluded witness would have testified.  Such an offer must be made before the court’s charge is read to the jury.

ii.
The test is not merely whether the evidence to be adduced from the two witnesses is similar, but also whether the excluded testimony would have added substantial weight to the offering party’s case.  If so, it is error to exclude it.




b.
Greenstein Logan and Co. v. Burgess Marketing, Inc.

i.
Rule 52 of the TRAP prescribes two methods for preserving error arising from the exclusion of testimony when an offer of proof is necessary.  The first is by an informal bill of exception.  The second method is by a formal bill of exception.  A party complaining about the exclusion of evidence must, either by an informal or formal boll, show the substance of what was excluded.

ii.
Rebuttal testimony can be introduced only after the parties have closed the evidence offered in chief.  They must then limit their rebuttal to those issues which were placed in conflict by the adverse party’s evidence during the case in chief.




c.
Notes (Page 244)

i.
Offers of testimonial proof: First, the line of questioning draws an objection which is sustained.  The proponent advises the judge (then or at the next convenient time, usually a recess) that he would like to make a bill on the excluded testimony.  In order to avoid inconvenience to the jurors, bills are often made at recesses, during an extended lunch hour, or after the jury is retired for the day.  When the time arrives, the attorney usually states for the record that this is the testimony of X for a bill of exceptions, the witness is sworn or more often reminded that he is still under oath, and the attorney questions the witness (in open court with no jury present) to elicit the essence of the excluded testimony, following which he tenders or offers the testimony.  The opponent again objects, and the judge again sustains the objection (unless, as is sometimes the case, the judge has a change of heart and decides to allow the testimony, in which case it will be repeated before the jury).

ii.
With documentary evidence, the proper predicate should have been laid through a witness’s testimony and the exhibit offered and excluded on the record.  This is usually done in the presence of the jury.  No action is required except to state that the exhibit will be made a part of the bill of exceptions.  If the predicate cannot be laid without violating a motion in limine, then it will have to be handled as with an offer of testimonial proof, that is, when the jury is absent.

iii.
TRE 103 allows the offer of proof to be by way of an attorney’s summary of the excluded evidence.




d.
Lascurain v. Crowley

i.
TRAP 50(e) states that an appellant is entitled to a new trial if (1) the appellant has made a timely request for a statement of facts, (2) the court reporter’s notes and records have been lost or destroyed, and (3) the parties do not agree on a statement of facts.

ii.
Although an appellant is entitled to a complete statement of facts, where a witness testifies in the absence of the court reporter and the appellant fails to object, the appellant is not entitled to a new trial.

iii.
TRAP 11(a)(1) states that an official court reporter shall make a full record of the evidence when requested by the judge or any party to the case.




e.
4M Linen & Uniform Supply Co. v. Ballard & Co.

i.
There are two kinds of bills of exception: the informal bill and the formal bill.  An informal bill of exception preserves error if: (1) an offer of proof is made before the court, the court reporter, and the opposing counsel, outside the presence of the jury; (2) it is preserved as part of the statement of facts; (3) and it is made before the charge is read to the jury.

ii.
The rule is mandatory.  The trial court must permit a party to make an informal bill before the jury is charged.

iii.
The late informal bill is the equivalent of a formal bill of exception, which can be filed as late as 60 days after the judgment is signed or, if a motion for new trial was filed, 90 days after the judgment was signed.




f.
Notes (Page 247)

i.
A late informal bill may qualify as a formal bill which has a later deadline.

ii.
Note that error can be preserved in the reporter’s record of the proceedings (formerly called the statement of facts).  This is an informal bill.  A formal bill controls over the statement of facts if the two are in conflict.



3.
Preserving Error as Objector




a.
Condra Funeral Home v. Rollin
i.
What has been said with respect to the necessity of a motion for mistrial in preserving error is not to be taken as a limitation on the power of trial judges to order mistrials wherever and whenever in their opinion a prejudicial occurrence during the trial justifies or requires it.




b.
Notes (Page 249)

i.
The acts required to preserve error are no different when the objectionable comment violated a motion in limine.  The only difference is that the violator may be subject, in addition, to a contempt citation.

ii.
By its very nature, an objection based on non-responsiveness comes after a response has been made.  Therefore, the availability of an objection based on non-responsiveness is an exception to the general rule that in order to be a timely an objection must be made before a question is answered. When a question does not fairly apprise an adverse party that an objectionable answer will result, an objection by the adverse party based on non-responsiveness will not be considered untimely if made after the question has been asked and answered.

iii.
When a question calls for a yes or no answer, the witness can explain his answer.  If the explanation furnishes relevant facts, even though non-responsive, the answer is nonetheless admissible.

iv.
A non-responsive objection must be coupled with a substantive objection in addition to a motion to strike and for an instruction to the jury to disregard the offensive comment.

v.
A non-responsive objection is sometimes a way to chastise the witness.  A few objections to non-responsiveness, if sustained, will usually bring the witness into line and may even prompt the court to admonish the witness without counsel’s request.

vi.
The motion to strike is customarily thought of as an objection equivalent but is made after testimony which came without warning, either because blurted out suddenly or because given in an unresponsive answer.  It, therefore, often accompanies a non-responsive objection.

vii.  
If witness continually blurts answers, you may ask the judge, “Your Honor, would you instruct the witness that, when I stand during a question, I will have an objection and that the witness should not answer until Your Honor has had a chance to rule?”

viii.
If the comment is thought on appeal to have been curable by an instruction, then the failure to request one waives the error.  Cautious counsel will always protect the record by objection and request for instruction when that is consistent with persuasion.

ix.
Texas adopts the common-sense device known as a running objection, sometimes called a continuing objection.  There is no rule that authorizes it, but the case law clearly accepts it.  One must carefully frame the objection so that it covers everything objectionable. 

x.
Even though an objection to evidence is made, prior and subsequent presentation of the same evidence without objection waives error.  The determination of whether a prior objection is sufficient to cover a subsequent offer of similar evidence depends upon a case-by-case analysis, based on such considerations as the proximity of the objection to the subsequent testimony, which party has solicited the subsequent testimony, the nature and similarity of the subsequent testimony as compared to the prior testimony and objection, whether the subsequent testimony has been elicited form the same witness, whether a running objection was requested or granted, and any other circumstances which might suggest why the objection should not have to be reurged.  The only absolutely safe course is to object to every question on the inadmissible subject and to avoid cross-examining on it.



4.
Limiting Instructions




a.
TRE Rule 105




b.
Notes (Page 253)

i.
Rule 105(a) places the burden on the opponent (the party resisting introduction of evidence) to request a limting instruction and, if he does not, the evidence is admitted for all purposes.  Rule 105(b) places the burden on the proponent.  Only when the proponent has offered the evidence for the appropriate limited purpose will its exclusion be grounds for reversal.


L.
Use of Discovery at Trial



1.
Depositions




a.
Rule 203,207




b.
TRE 801(e), 804




c.
Klorer v. Block

i.
It is settled law that the absence of the signature alone is not grounds for suppressing a deposition.  It is not the mere lack of a signature which justifies suppression, but reasons which may impugn the verity or reliability of the deposition.

ii.
If a statute prescribes no time for filing, it must be filed within a reasonable time before being used.  What is a reasonable time depends on the circumstances of each case.  The focus of the filing and notice requirements are to prevent surprise and to allow each party to properly prepare for trial on the evidence that is acquired.

iii.
The statement in Rule 207(3) that a deposition shall have been filed at least one entire day before the day of trial is a condition precedent to the filing of a written motion to suppress.  This rule does not require that all depositions must be filed at least one entire day before the day of trial.

iv.
Rule 205 explicitly allows plaintiff the alternative use of the affidavit when the deponent cannot be found and places no express burden on the proponent of the deposition other than to prove the reliability of the deposition.




d.
Notes (Page 260)

i.
Unlike the federal courts, Texas does not require a showing that the witness is unavailable before deposition testimony can be used.  In fact, the deposition may be used even though the witness is present in the courtroom.

ii.
The deposition testimony is ordinarily read into record, preferably by having co-counsel or someone else sit on the witness stand in the role of witness and read the answers.  

iii.
The proper method of placing before the jury the deposition of a witness is for one person to read the question and another the answer, which is customarily done by the attorneys.  But there is no rule preventing the introduction of a complete deposition as one piece of evidence where such procedure is not objected to.

iv.
A party is entitled to present his evidence in the order he believes constitutes the most effective presentation provided it does not convey a distinctly false impression.




e.
Jones v. Colley
i.
The rule of optional completeness is that if one party introduces part of a statement or document, the opposing party may contemporaneously introduce as much of the balance as is necessary to explain the first part.  The rule is based on two considerations: (1) the danger that material may be made misleading by being taken out of context, and (2) the inadequacy of a delayed repair.  Rule 106, however, is not enforced by excluding the partial statement, but by allowing the opposing party to contemporaneously introduce any other part of the statement that should be considered with the portion introduced by the proponent.

ii.
A deposition or any portion thereof, may be offered by either party to support the contention of the offering party.  No rule requires that a deposition be read into the record or played before the jury in chronological order.  A party, as a matter or trial strategy, is entitled to present evidence in the order he believes constitutes the most effective presentation of his case, provided that it does not convey a distinctly false impression.



2.
Requests for Admissions and Interrogatories: Use at Trial




a.
Rules 197-198




b.
Notes (Page 265)

i.
Unanswered requests for admissions are deemed to be admitted as true by operation of law.

ii.
Admissions, whether deemed or expressly admitted, and interrogatory answers can both be used against the party answering (or failing to answer).  They are not available as evidence against any other party, nor can self-serving responses be used as evidence for the party answering.  Admissions are further limited in that they can be used only in the case in which the requests are served.

iii.
Interrogatories and requests for admissions and the responses (or admissions deemed because of failures to respond) are usually read into the record in the presence of the jury.

iv.
The interrogatories and answers must be introduced into evidence or they have no effect.  Admissions, on the other hand, have the status of judicial admissions, and are effective without being introduced if they are on file in the court’s papers.  No party can testify contrary to its admissions over an objection.  If there is no objection, however, the dominance of the admission is waived and it takes on the same role as interrogatory answers which can be controverted by the maker’s in-trial testimony.

v.
Despite the automatic validity of admissions, clearly the better practice is to introduce them into evidence.  This is so because they may be evidentiary admissions—admitting some fact which does not remove an issue from the case but simply furnishes evidence on it.  If the admission is evidentiary, then the jury must hear it or it cannot be considered in support of any fact-finding.

vi.
When trial counsel succeeds with a request for production, it means that he or she comes into possession of things—documents, photographs, video tapes, computer print outs, shredded tires, crushed helmets, etc.—which can be marked, identified, authenticated, and offered as trial exhibits as with any other evidence.  Thus, requests for production present no special problems respecting the use of discovery products at trial.


M.
Motion for Directed Verdict and Motion for Leave to Reopen



1.
Rules 268, 270



2.
Edlund v. Bounds

a.
In reviewing an instructed verdict, the court will examine all of the evidence in the light most favorable to the party against whom the verdict was instructed, disregarding all contrary evidence and inferences.

b.
An instructed verdict is proper if:

i.
A specifically indicated defect in the opponent’s pleading makes it insufficient to support a judgment

ii.
The evidence proves conclusively the truth of the fact propositions that, under substantive law, establish the right of the movant, or negate the right of his opponent, to judgment

iii.
The evidence is insufficient to raise a fact issue as to one or more fact propositions that must be established for the opponent to be entitled to judgment

c.
An instructed verdict is warranted when the evidence is such that no other verdict can be rendered and the moving party is entitled, as a matter of law, to judgment.  An instructed verdict is improper when reasonable minds may differ as to the truth of the controlling facts.



3.
Notes (Page 268)

a.
One’s opponent must have had an opportunity to put on a case in chief before one may move for a directed verdict.  Thus, the first opportunity will be when the opponent rests, but motions may also be made when the opponent closes (concludes all evidence, including rebuttal) and when all parties close.

b.
The federal courts require a motion for directed verdict as a predicate for a later motion for j.n.o.v.  In Texas courts, however, a no evidence point can be raised for the first time on motion for j.n.o.v. after the jury has been discharged.

c.
Most motions for directed verdict are made orally—dictated to the court reporter out of the presence of the jury.

d.
A plaintiff is entitled to directed verdict if all the elements of a ground of recovery are conclusively proved (or uncontroverted) and there is no evidence raising a jury issue on at least one element of any affirmative defense.  The defendant is entitled to a directed verdict if there is no evidence supporting an essential element of plaintiff’s ground of recovery or if all elements of an affirmative defense are conclusively proved.

e.
Rule 268 provides that a party moving for directed verdict to state the specific grounds therefore.  The court may also direct a verdict on its own motion without stating the grounds.

V.
The Charge


A.
Origins of Broad Form Submission in Texas



1.
The General Charge



2.
Special Issues

a.
The rules prohibited the jury from knowing the effect of its findings.  The judge, not the jury, decided the outcome by interpreting the jury’s separate and distinct findings in light of the applicable law and then, in effect, declaring the winner.


B.
Case Law and Broad Form Submissions



1.
Rules 277-278

2.
The broad form typically asks a single question on liability and a single question on damages for each theory of recovery, though that is not invariably the case.  These questions are fleshed out by instructions which typically set out the elements of proof for a cause of action or defense.

3.
Texas Department of Human Services v. E.B.

a.
In all jury cases, the court shall, whenever feasible, submit the cause upon broad form questions.

b.
Rule 277 mandates broad form submissions whenever feasible, that is, in any or every instance in which it is capable of being accomplished.



4.
Notes (Page 280)

a.
Questions of law are for the court and may not be submitted to the jury, whose job it is to decide questions of fact.  If the jury is asked a question containing a legal term such as negligence without any guidelines as to the factual elements essential to the legal conclusion, the question is one of law and is improper.  A question can be converted to a proper jury question if the factual elements leading to the legal conclusion are properly set out.

b.
Rule 278 says that a judgment shall not be reversed because of the failure to submit other and various phrases or different shades of the same question.  That provision is now superfluous; the broad form charge serves up the case in such large chunks that the submission of phases or shades of the same question will not occur.  A proper broad form charge, at least as currently prescribed, is not as broad as a general charge.



5.
Keetch v. Kroger Co.



6.
Notes (Page 285)

a.
Submitting alternative liability standards when the governing law is unsettled might very well be a situation where broad form submission is not feasible.  

b.
The State Bar of Texas publishes the Pattern Jury Charges.  These charges represent the best thinking of distinguished lawyers, judges and teachers on how Texas statutes, rules and case law should be translated into a jury charge.

c.
Note that charges may be fatally defective if the legal terms, such as negligence and proximate cause are not defined by a separate instruction somewhere in the charge.



7.
Hyundai Motor Co. v. Rodriguez
a.
A single question may relate to multiple legal theories.  Submission of a single question relating to multiple theories may be necessary to avoid the risk that the jury will become confused and answer questions inconsistently.

b.
While trial courts should obtain fact findings on all theories pleaded and supported by evidence, a trial court is not required to, and should not, confuse the jury by submitting differently worded questions that call for the same factual finding.



8.
Crown Life Insurance Co. v. Casteel

a.
When a jury bases a finding of liability on a single broad-form question that commingles invalid theories of liability with valid theories, the appellate court is often unable to determine the effect of this error.  To hold this error harmless would allow a defendant to be held liable without a judicial determination that a fact finder actually found that the defendant should be held liable on proper, legal grounds.

b.
When a trial court submits a single broad form liability question incorporating multiple theories of liability, the error is harmful and a new trial is required when the appellate court cannot determine whether the jury based its verdict on an improperly submitted invalid theory.

c.
When questions are submitted in a manner that allows the appellate court to determine that the jury’s verdict was actually based on a valid liability theory, the error may be harmless.

d.
When the trial court is unsure whether it should submit a particular theory of liability, separating liability theories best serves the policy of judicial economy underlying Rule 277 by avoiding the need for a new trial when the basis for liability cannot be determined.


C.
Instructions



1.
Rules 277-278



2.
Acord v. General Motors Corp.



3.
Notes (Page 302)

a.
Inferential rebuttal defenses are not true defenses.  A true defense is usually one asserted by way of confession and avoidance, which takes as true the plaintiff’s claim but asserts facts which, if proven—limitations, for example—will control over the plaintiff’s claims and defeat them.  Inferential rebuttals, by contrast, do not confess and avoid the plaintiff’s claims.  Neither do they attack them directly by simply denying the plaintiff’s allegations.  Inferential rebuttal attacks an element of the plaintiff’s claim inferentially by proving something inconsistent with it.  It rebuts by inference because it asserts an inconsistent truth” X can’t be true because Y is true.”



4.
Lemos v. Montez

a.
“Both” and “neither” are not proper whether there is evidence of unavoidable accident or not.  A proper way to submit the issue when there is evidence that neither party caused the accident would be to include the correct definition of unavoidable accident and ask, “Whose negligence, if any…Party A, yes or no; Party B yes or no.”  (See page 305)  

b.
An inquiry about neither should not be submitted if not raised by the evidence.



5.
Notes (Page 306)

a.
Note that an inferential rebuttal is submitted by instruction and not by a jury question, thus avoiding the risk of conflicting findings which plagued the old special issue practice.



6.
Hill v. Winn Dixie Texas, Inc.

a.
An unavoidable accident instruction is proper only when there is evidence that the event was proximately caused by a non-human condition and not by the negligence of any party to the event.

b.
Courts should refrain from submitting an unavoidable accident instruction in other circumstances due to the risk that the jury will be misled or confused by the perception that the instruction represents a separate issue distinct from general principles of negligence.

c.
An improper jury charge will result in reversible error if it was reasonably calculated to cause, ands probably did cause the rendition of an improper judgment.



7.
Notes (Page 312)

a.
Generally speaking, a party must plead a claim or defense, introduce evidence on each element of it, and request appropriate jury questions and instructions on it.  When those steps are taken, it is reversible error to refuse an appropriate charge.

b.
Rule 277 authorizes such instructions and definitions as shall be proper to enable the jury to render a verdict.  Proper instructions must correctly state the law.  Instructions are proper only if they are necessary to enable the jury to answer the jury questions.

c.
Unlike some jurisdictions, Texas courts do not instruct the jury on tax consequences, though some jury awards are not taxable.

d.
Texas cases hold, somewhat illogically, that, where the evidence has been admitted only for a limited purpose, the court is not required to include an instruction in the charge respecting that limitation.

e.
In juvenile cases, commitment cases, and cases involving termination of parental rights, all of which have criminal or quasi-criminal aspects, the burden of proof is greater than a preponderance of the evidence.  Also, when one claims that an instrument purporting on its face to be a deed is, in fact, a mortgage or deed of trust, the burden of proof is by evidence that is clear, unequivocal, and convincing.  CPRC §41.003 requires clear and convincing proof for punitive damages.  Clear and convincing proof is that which produces in the mind of the trier of fact a firm belief or conviction as to the truth of the allegations sought to be established.

f.
The burden of proof is accorded great importance in the case law.  A wrong placement or a failure to place the burden is usually thought to be harmful and results in reversal.



8.
Lone Star Gas Co. v. Lemond


D.
Definitions



1.
Southwestern Bell Telephone Co. v. John Carlo Texas, Inc.



2.
Notes (Page 317)

a.
The court is required to provided definitions for legal or technical terms or common terms which have a special meaning in connection with litigation.  When the cause of action is grounded in statute, the statutory definition should be followed as closely as possible.

b.
When a terms appears in a single jury question, the definition should appear with the question.  However, definitions  and instructions relating to terms used more than once in a charge should appear at the beginning of the charge immediately after the Rule 226(a) general instructions.


E.
Effect of Answers



1.
Rule 277.



2.
Grieger v. Vega

a.
The rule is well grounded in practice that it is error to submit a special issue conditionally when the effect of such submission is to inform the jury as to the judgment which will be rendered as a result of the verdict.  In order for a conditional submission to be erroneous it must inform the jury of that which it would not know but for such conditional submission.

b.
Where the effect is so obvious that any juror with ordinary intelligence would know its effect, neither the letter nor the spirit of the rule is violated by a charge which assumes such knowledge.



3.
Notes (Page 320)

a.
It is generally said that the charge may not tell the jurors the effect of their answers.  However, Rule 277, adopted since the Grieger decision, says that the court may predicate the damages question or questions upon affirmative findings of liability.



4.
H.E. Butt Grocery Co. v. Bilotto

a.
The trial court is given wide latitude to determine the propriety of explanatory instructions and definitions.

b.
When an instruction merely directs the jury to answer a damages question only if some condition or conditions have been met, it does not directly instruct the jury about the legal effect of its answers.


F.
Comments on the Weight



1.
Aetna Casualty & Surety Company v. Martin Surgical Supply Company

a.
Rule 277 states that the court’s charge shall not comment directly on the weight of the evidence, but shall not be objectionable on the ground that it incidentally does so.  A comment on the weight of the evidence occurs when the trial judge indicates an opinion as to the verity or accuracy of the facts in inquiry.



2.
Notes (Page 339)

a.
The appropriate objection is that the charge comments directly on the weight of the evidence, incidental comments being acceptable.  The court says that to be direct, it must suggest to the jury the trial court’s opinion on the matter and/or instruct the jury how to answer the question.  

b.
A question incorporating a conclusion on a controverted matter may be made acceptable by putting it after a conditioning instruction which does not allow the jury to reach the question until it has found that the assumption is true.

c.
The liberal use of such phrases as “if any” or “if any you have found” will often render the question harmless and acceptable.


G.
Preservation of Error



1.
Rules 273-278



2.
Form of Complaints




a.
Lyles v. Texas Employer’s Insurance Association

i.
A request for submission is the method of preserving the right to complain of omission of, or failure to submit an issue which is relied on by the complaining party.  Objection, however, is the proper method of preserving complaint as to (1) an issue actually submitted, but claimed to be defective, or (2) failure to submit, where the ground of recovery or defense is relied on by the opposing party.

ii.
In the case of explanatory instructions and definitions: if they are omitted, under Rule 279 a request is prerequisite to complaint of the omission by any party, irrespective of reliance on an issue.

iii.
A request for submission is not an available alternative to an objection as a means of pointing out a defect in, or preserving a complaint to a submitted definition or instruction.

b.
Morris v. Holt
i.
There is nothing in the Rule to support the conclusion that an objection is the only way of calling such omission to the attention of the trial court.  Rule 279 requires tender of an issue in substantially correct form, but then goes on to provide that where the omitted issue is one relied upon by the opposing party, an objection shall be sufficient.  A statement to the effect that an objection is sufficient cannot be construed reasonably as a statement to the effect that an objection is the sole method by which the error can be preserved.

c.
Wright Way Construction Co. v. Harlingen Mall Company

i.
If the error is the omission of an instruction relied upon by the requesting party, three steps are required by the Rules to preserve error: a proper instruction must be tendered in writing and requested prior to submission; a specific objection must be made to the omission of the instruction; and the court must make a ruling.

ii.
The court has repeatedly held that an objection and a proper request are required to preserve charge error if the trial court omits a question, definition, or instructions relied on by the requesting party.

iii.
Rule 278 requires that the requested instruction be tendered in writing prior to submission.

iv.
A ruling is also required to preserve error.  

v.
If a trial court refuses to instruct on an issue relied upon by the requesting party, to preserve error the party must object, tender and request, and obtain a ruling.




d.
Jim Howe Homes, Inc. v. Rogers

i.
Contrary to the general rule, a court’s charge should limit the jury’s consideration of damages by an instruction on the proper legal measure of damages.  If the court fails to include in the charge a limiting instruction on damages, the complaining party must object to the charge and tender a written instruction in substantially correct wording on the proper measure of damages.  Failure to submit such an instruction is not ground for reversal unless the party complaining of the judgment has requested in writing a substantially correct instruction.

ii.
The party who stands to benefit from the limiting instruction has now the burden of requesting such an instruction.

e.
Acord v. General Motors

f.
Woods v. Crane Carrier Co.

i.
Failure to submit a definition or explanatory instruction shall not be deemed a ground for reversal of the judgment unless a substantially correct definition or explanatory instruction has been requested in writing and tendered by the party complaining of the judgment.

ii.
Rule 273 states that a request by either party for any instructions, special issues, definitions or explanatory instructions shall be made separate and apart from such party’s objections to the court’s charge.

iii.
The sometimes prolificacy of requested issues and instructions and the myriad of interruptions and occasional confusion inherent in the charge conference mandates that all requests be made in writing.

g.
Greenstein, Logan, and Co. v. Burgess Marketing
i.
Rule 276 provides that the trial judge shall, if he refuses a requested issue, indorse thereon “refused,” and sign the same officially.  The refused issue, once it is indorsed and signed by the court, constitutes a bill of exception sufficient to have the refusal reviewed on appeal without a formal bill.  However, if the court fails to sign and indorse his refusal on a requested issue, then the complaining party must use a formal bill to preserve any error.  Otherwise, the complaint that an issue was wrongfully refused cannot be considered.

ii.
Appellate Rule 52(c), which prescribes the requisites of a formal bill, provides in part: Anything occurring in open court or in chambers that is reported and so certified by the court reporter may be included in the statement of facts rather than in a formal bill of exception.  The reporter’s transcription cannot be considered a sufficient bill of exception, either formal or informal, because the substance of what is not shown within the transcription.

iii.
A court may refuse a mass request of issues if they are so intermingles to be confusing or if one or more of them is improper.  The failure to submit an issue cannot be ground for reversal unless the party relying on the issue has requested it in substantially correct wording.  Substantially correct means that the issue is worded so as to be in substance and in the main correct, and not affirmatively incorrect.  An issue that assumes contested material facts is affirmatively incorrect.  Likewise, an issue that fails to place the burden of proof and is not accompanied by a requested instruction fixing the burden of proof is not requested in substantially correct wording.

h.
Notes (Page 349)

i.
Objections must be specific.  They must point out distinctly the objectionable matter and point out the grounds.  The purpose of Rule 274 is to afford trial courts an opportunity to correct errors in the charge by requiring objections both to clearly designate the error and to explain the grounds for complaint.

ii.
Rule 272 requires that the objections be made before the charge is read to the jury.  Later objections are waived, even in a case where all counsel and the judge agree that objections can be made after the jury has retired.



3.
Obfuscation




a.
Monsanto Co. v.  Milam

i.
Where the objection made by the complaining party, or an instruction, issue, definition, or explanatory instruction requested by him, is in the opinion of the appellate court obscured or concealed by voluminous unfounded objections, minute differentiations or numerous unnecessary requests, such objection or request shall be untenable.

b.
Notes (Page 351)

i.
The requirement that pleadings must support the charge holds true even when the questions have been tried by consent, a trial amendment being necessary to justify a charge on the issue.  The complaint that the pleadings do not support a charge submission must be timely made or the complaint is waived.

ii.
Rule 67 provides that when issues not raised by the pleadings are tried by express or implied consent they will be treated as if they had been raised by the pleadings.  The Rules require, somewhat illogically, that—even if the issue has been tried by consent—the pleadings must be amended to conform before the issue can be included in the charge to the jury.



4.
Substantially Correct




a.
Rule 278




b.
Placencio v. Allied Industrial International

i.
The trial court’s failure to submit an issue shall not be a ground for reversal of the judgment unless the issue was tendered in substantially correct wording.

ii.
Substantially correct does not mean that it must be absolutely correct, nor does it mean one that is merely sufficient to call the matter to the attention of the court will suffice.  It means one that in substance and in the main is correct, and that is not affirmatively incorrect.

c.
State Department of Highways and Public Transportation v. Payne

d.
Notes (Page 358)

i.
When there is an omission from the charge, you must: Request the omitted question, instruction, or definition in writing.  Some courts of appeals also require an objection pointing out the omission.  Thus, the general rule is request and object.  Except, if it is your opponent’s question that is omitted, you can request or object.  When there us a defect in the charge, you must: Object.

e.
Southeastern Pipe Line Co. c. Tichacek

i.
The jury’s answers to the drainage may only be disregarded if they have no support in the evidence or if they are immaterial.  A question is immaterial when it should not have been submitted, it calls for a finding beyond the province of the jury, such as a question of law, or when it was properly submitted but has been rendered immaterial by other findings.  A question is defective, however, if it plainly attempts to request a finding on a recognized cause of action, but does so improperly.

f.
Borneman v. Steak and Ale of Teas

i.
When a statutory cause of action is submitted, the charge should track the language of the provision as closely as possible.

g.
Notes (Page 367)

i.
Identification of the type of error is not only critical to properly preserving error, but it can determine whether the court renders judgment or remands the case.  If a question is defective, the court must remand.  In Tichacek, the court defined defective as a question that plainly attempts to request a finding on a recognized cause of action but does so improperly.

h.
Wal-mart Stores, Inc. v. McKenzie

i.
To preserve a complaint for appellate review, a party must present to the trial court a timely request, motion, or objection, state the specific grounds therefore, and obtain a ruling.

ii.
The right to file an amended pleading is governed by Rules 63 and 66.  Neither rule makes a distinction between pre-verdict and post-verdict amendments.

i.
Notes (Page 370)

i.
Don’t rely too heavily on McKenzie.  The Supreme Court has also reaffirmed that a party can waive the correct law.

ii.
To be entitle to a submission of a jury issue, the issue must have been plead.  The final judgment of the trial court must conform to the pleadings, the evidence and the verdict.

iii.
As referenced in McKenzie, the parties can amend their pleading post-trial but before judgment and even post-judgment.

iv.
If a party pleads the wrong theory and tries its case on the wrong theory, the party is stuck.  A party is not entitled to judgment on a viable but unpleaded theory.


H.
Omissions from the Charge—Judge-Made Findings Under Rule 279



1.
Rules 279 and 299



2.
Partial Submission




a.
Martin v. McKee Realtors

i.
Only in the absence of a jury is the award, if any, of discretionary damages under the DTPA a question for the court. 

ii.
Exemplary damages, being in the nature of an independent ground of recovery, are waived in the absence of a request for the submission thereof.

iii.
A trial court may not make findings of fact where the omitted issue is an independent ground of recovery.



3.
Effect of Waiver and Objection




a.
Ramos v. Frito-Lay
i.
Where issues are omitted which constitute only a part of a complete and independent ground and other issues necessarily referable to that ground are submitted and answered, the omitted elements are deemed found in support of the judgment if no objection is made and they are supported by some evidence.

b.
Notes (Page 377)

i.
Note that the failure to complain about a jury question omitted from a partial submission of a claim or defense does not waive an answer to the question entirely.  It only waives the right to have the jury make it.  The judge is substituted as fact-finder under Rule 279.  If, however, the opponent complains, the party relying upon the missing element (the proponent) must see that it is included in the charge (by requesting it) or the proponent will have waived the right to have any fact-finder—judge or jury—answer that question.


I.
Summary

1.
If the judge submits a defective charge, whether by the way of a defective question or a defective instruction, proper complaint is by objection, usually a protest dictated into the record.

2.
If the judge fails to submit an instruction, the proper complaint has been said to be by written request, setting out a substantially correct definition or instructions.  Recent cases hold that both a request and an objection are required.

3.
If the judge fails to submit a jury question, the complaint must be by request in substantially correct wording, unless the question is one relied upon by an opponent, in which case, either a request or an objection will suffice.

4.
Counsel’s failure to make the correct complaint does not result in a complete waiver, but rather brings into operation Rule 279, customarily but misleadingly called the deemed finding rule.  Rule 279 provides, in substance, that where jury questions making up part of a claim or defense are submitted, but one or more questions critical to it are left out, the case will take one of two turns:

a.
There is a complaint: If there is a technically proper complaint, the judge must cure the omission by submitting the missing question or element or the complaining party can prevail on appeal because of the absence of a critical finding.

b.
There is no complaint: If no party complains and the court does not notice the omission, it will accept the verdict and discharge the jury.  In that event the court can later act n place of the jury and supply the missing finding in one of two ways:

i.
Express finding: The judge may make an express written finding providing the answer to the missing question.

ii.
Deemed Finding: The judge may remain silent on the missing question and render judgment, in which case he will be deemed to have made a finding in harmony with the judgment.

4.
If an incomplete verdict is returned into court and a party complains of an omission, the judge is required to call the jury’s attention to the oversight and retire it for further deliberations.  But if the omission goes unremarked, the party relying on that answer has waived it and loses on the claim or defense the answer would support.  The judge cannot later supply the missing finding in the way appropriate to a missing question.

5.
No deemed finding or alternative fact-finding procedure is available when the jury returns conflicting answers.  If there are material conflicts in the answers to the questions, the judge must send the jury back to make its answers harmonious, but if the conflicting answers are accepted without complaint, the result may be a complete waiver.

VI.
Closing Argument


A.
Seigler v. Seigler


B.
Notes (Page 387)

1.
Rule 266 applies at the beginning of the case and gives the party with the burden the right to open and close the evidence and the argument.  Rule 269 is applied after the evidence is concluded.  If the defendant has the burden of proof on the whole case at the time of final argument, he is entitled to open and close.

2.
Note that the burden on the whole case includes damages.  The defendant must have the burden of proof on all jury questions in order to assert the right to open and close the final argument.  Ordinarily, one who first requests the intervention of a court in its behalf—who asserts a right or duty and demands a remedy—is properly required to carry the burden of proving his right to the remedy and is entitled to such tactical advantages as inhere in his obligation.  However, each declaratory judgment suit calls for a trial court examination as to where the burden lies as it may not always be on the party who filed.

3.
What should defense do if plaintiff initiates new arguments in closing?  The defendant should object, but should also ask for additional argument time as both a curative and to preserve error if the violation goes uncorrected.  One questionable case holds that in order for the defendant to preserve error respecting a plaintiff’s rebuttal closing which introduces new matter the defendant must object at the close of the plaintiff’s first final argument (the “opening”) and move for an instruction or order requiring the plaintiff to open fully.

4.
The court reporter should always be asked to take down the argument so that a record of improper argument will be available on appeal.

5.
The effect of the burden of proof on a jury is negligible, or at least subject to debate.  The effect of a strong closing argument, considering that it is the last thing the jury hears before retiring, is unquestioned.  The burden of proof is not usually considered an even trade for the plaintiff’s right to have the last word.

6.
The trial court has wide discretion in the order of arguments when there are intervenors or multiple parties, and as to the time allotted for argument.


C.
Southwestern Greyhound Lines v. Dickson

1.
The great latitude permitted counsel of both parties to indulge in flights of oratory has its limits, which should probably be guarded more than ever, now that the abolition of the jury in civil cases is being openly suggested in the name of more scientific justice by some jurists, who say that the jury trial is now largely restricted to criminal cases in the nation in which our jurisprudence originated. 

2.
There are twenty-four general types of argument that in a given case may involve error, including criticism, censure, or abuse of parties or witnesses; abusive language and criticism in general; opprobrious terms and expressions; appeal to passion and prejudice generally; and appeal to sympathy generally.

3.
Undoubtedly, there is no absolute rule against expressing even a highly unfavorable opinion of an opposing party or witness.  But the salutary right of counsel thus to speak his mind is subject to obvious limits, which excessive language may exceed—either by connoting an idea or fact without support in the record or by its very character as inflammatory.

4.
While argument otherwise excessive or improper under the above rules has been held justified by similar argument or other type of invitation previously emanating from the opposing side, obviously this is so only when the relation between the argument under attack and the alleged provocation is one of reason and fairness.

5.
Whether the impropriety of the argument probably influenced the verdict unfavorably to the petition is to be determined as a matter of our judgment in the light of the record as a whole.  Clearly material to such consideration is the entire portion of the argument available, including the aggregate effect of borderline statements of the respondent’s counsel, which , while not each in itself improper argument, may yet be taken to enhance the effect of those which are definitely improper.


D.
Notes (Page 392)

1.
Note that the right of reply to an improper argument is something akin to self-defense.  Counsel is not allowed to go beyond the necessary response and launch an independent attack.

2.
A partial checklist of improper argument:

a.
Appeals to Passion or Prejudice: Passion is hard to define, but seems to include arguments designed to inflame based on matters not before the jury.  Prejudice includes racial, ethnic, and regional prejudice and, of all improper argument, is the one most likely to lead to reversal.  Prejudice includes references to a party’s corporate or foreign status and to disparity of wealth between the parties, corporate or foreign, arguments condemned by Dickson.

b.
Outside the Record: Counsel’s comments must be based on the record—what took place in court before the jury—and inferences to be drawn from them.  The only exceptions are invited argument and matters of common knowledge.  Especially egregious are comments about matters outside the record that would be inadmissible if offered, the suggestion that the defendant is covered by insurance, for example.  Evidence in the record only for a limited purpose—impeachment, for example—cannot be argued generally.  Telling the jury about law which is not in the court’s charge is a variant of outside the record argument.  The jury gets the law only from the judge.

c.
Abuse, Name Calling, Epithets: While counsel may attack the credibility of parties and witnesses, abuse, name calling, and personal invective—terms like “liar,” “fraud,” and “cheat”—are forbidden.

d.
Golden Rule: Reference to the bedrock precept of Judeo-Christian morality is forbidden as a prohibited appeal to sympathy.  Jurors may not be asked to treat a litigant as they would like to be treated.

e.
Attorney’s Personal Opinion: The attorney’s personal opinion as to the truthfulness of a witness or other matter in issue is forbidden by Texas Disciplinary Rules of Professional Conduct Rule 3.04.

f.
The Claiming of a Privilege Under TRE: TRE Rule 513(a) forbids comment on the same by judge or counsel.

g.
Opponent’s Handling of the Case: Rule 269(e) makes implied or expressed personal criticism of opposing counsel improper conduct and when indulged in shall be promptly corrected as a contempt of court.

h.
Appeal to the Jurors’ Self-Interest: How a given verdict will affect jurors personally is not a proper basis for decision, and, therefore, cannot be argued.  These arguments should be objectionable as outside the record as well, there being no apparent reason for allowing testimony along these lines.

i.
Telling Jurors the Effect of Their Answers: Forbidden.  But an attorney may tell jurors how he would like each question answered (based on the evidence) and ask, even beg, them to give such answers, and may use a blackboard to be sure they get it.  It is considered good advocacy for counsel to argue the charge by going over each question with the jury (remember that the judge has already read the charge to the jury) and marshalling the evidence in support of the desired answers.

j.
Inherently Unfair Argument: A catchall sometimes used to condemn arguments which do not fit any recognized category but which are seen as unfair and are within the trial court’s discretionary authority to prevent or correct by admonition or new trial.



3.
Permitted are:

a.
“What is fair compensation, per minute, for this kind of pain?”  The unit of time argument is permitted.

b.
Since one function of punitive damages is to deter future similar conduct by the defendant, it has been thought proper to suggest what amounts of punitive damages are required to get defendant’s attention and to change its conduct.


E.
Howard v. Salmon
1.
It is no loner necessary that improper argument fit into some pre-Rule 503 category to authorize or require reversal.

2.
The true test is the degree of prejudice flowing from the argument—whether the argument considered in its proper setting, was reasonably calculated to cause such prejudice to the opposing litigant that a withdrawal by counsel or an instruction by the court, or both, could not eliminate the probability that it resulted in an improper verdict.

3.
Moreover, when objection was made and sustained, counsel continued with the same line of argument, and this in itself has been held to be a factor in determining whether reversal should be ordered.


F.
Notes (Page 400)

1.
Note that the court seems to be concerned with the argument’s misdirection as with the appeal to passion or prejudice.

2.
The best course is to preserve error by an objection and a request that the jury be instructed to disregard the improper comments.  The court may, in fact, sustain such objection and request, and truly limit the harm in the argument because of the jury’s perception that errant counsel has acted unfairly.  The best chance on appeal is provided when counsel objects to each improper argument and requests a curative instruction to the jury to disregard, and is overruled each time.  Note that a complaint of incurable argument not objected to earlier must, at the latest, be included in a motion for new trial.

3.
Note that the court may intervene to correct improper argument without waiting for an objection.  Note also the somewhat courtly procedure required (but, unfortunately, often ignored) respecting the making of objections.


G.
Standard Fire Insurance Company v. Reese

1.
Hyperbole has long been one of the figurative techniques of oral advocacy.  Such arguments are a part of our legal heritage and language.

2.
In the case of improper jury argument, the complainant must prove a number of things.  He has the burden to prove (1) an error (2) that was not invited or provoked, (3) that was preserved by the proper trial predicate, such as an objection, a motion to instruct, or a motion for mistrial, and (4) was not curable by an instruction, a prompt withdrawal of the statement, or a reprimand by the judge.  There are only rare instances of incurable harm from improper argument.  The complainant has the further burden to prove (5) that the argument by its nature, degree and extent constituted reversibly harmful error.  How long the argument continued, whether it was repeated or abandoned and whether there was cumulative error are proper inquiries.  All of the evidence must be closely examined to determine (6) the argument’s probable effect on a material finding.  (7) Importantly, a reversal must come from an evaluation of the whole case, which begins with the voir dire and ends with the closing argument.  From all of these factors, the complainant must show that the probability that the improper argument caused harm is greater than the probability that the verdict was grounded on the proper proceedings and evidence.

3.
The injection of new and inflammatory matters into the case through argument has in exceptional instances been regarded as incurable by an instruction.


H.
Notes (407)

1.
Appellant must show (1) an error, (2) not invited, (3) preserved by an objection, motion to instruct or motion for a mistrial, and (4) that the error was not curable by instruction, withdrawal or reprimand.  Note that requirement (4)—a showing of incurable argument—is required only if the trial court sustains the objection and instructs the jury or reprimands counsel.  The cases make it clear that the complainant need not show that the argument is incurable if the court has overruled the objection and refused to give a curative instruction.  In such a case, the trial court has been given an opportunity to cure and has refused to do it.  Therefore, even a curable error can be the basis for reversal.  If the court has sustained the objection and given an instruction to disregard the argument, however appellant must show that the instruction may have been a good effort but just didn’t get the job done.  The argument was too prejudicial to be cured by the instruction given—that is, it was incurable. 


2.
Note that the steps for preserving error set out in Reese apply only to curable argument.  If the argument is incurable, no motion or instruction is required, and the first step for preserving error can be the motion for new trial.

3.
What is or is not a reasonable inference is often a matter of personal intuition which does not respond to logic or bright-line tests.  Counsel is not to attack opposing counsel’s ethics or integrity.

4.
No unfavorable inference may be drawn from the following:


a.
The claiming of a privilege

b.
Opposing counsel’s legitimate objections or other actions to see that the case is tried under the rules.

5.
The right of comment extends to the unexplained absence of one who, in the technical sense of being subject to subpoena, could be summoned by either party, but who is shown in the record to have had a relationship normally such as to predispose that person to favor the adverse party, and such as to have afforded that person the opportunity to obtain material favorable to the party on the point in issue.


I.
TEIA v. Guerrero



1.
Appeals to racial prejudice are of course prohibited.

2.
No one suggests that appeals to ethnic prejudice should be treated differently from racial ones.


3.
The court will not accept any suggestion that such ethnic pleas are permissible when they are dressed up and mingled with advice that the jury should follow the evidence.


J.
Notes (Page 411)

1.
Closing argument is given after the charge is read to the jury.  The party with the burden of proof on the whole case at the time of argument is entitled to open and close.  This is usually the plaintiff.  Rebuttal argument is limited to replying to the counsel on the other side.  When there are multiple parties and multiple claims, the court has wide discretion in determining the order of the argument.

2.
Most erroneous arguments either are not harmful because they don’t amount to much, or they can be cured by an instruction to the jury to disregard.  Some improper argument is so bad, however, that it cannot be cured by an instruction.  This type of error is called incurable and now appears to be limited to argument that appeals to racial or religious prejudice, although in a specific case an appellate court could find that just about anything was so bad that it was incurable.

3.
Harmful error can occur in two situations:

a.
The trial judge overruled a proper objection to an improper argument.  Thus, there was no attempt to cure by instruction to the jury, and even a curable error could be harmful because there was no attempt to cure it.

b.
The trial judge sustained the objection, and may have even given an instruction to disregard, but failed to grant a new trial.  An incurable error would be harmful in this situation.  Since they cannot be cured, the only relief available is a new trial.  The new trial is sought either by a motion for a mistrial when the argument was made or a motion for new trial after the judgment was signed.  For incurable error, a motion for new trial after judgment alone is sufficient to preserve error.  This is one of the few times that error can be preserved without making an objection at the time the error occurred.  The rationale is that an objection would make no difference because the error was incurable.



4.
Preserving error for appeal:




a.
There was error.





i.
Argument was improper, and

ii.
Was not invited or provoked (it is not proper to respond to another’s improper argument).

b.
The error is properly preserved by proper trial objection.

i.
For most errors, an objection to the argument at the time improper argument is made is required, and if granted then make motion for instruction to disregard.

ii.
For incurable error, either (a) an objection and motion for mistrial at time improper argument is made or (b) a motion for new trial after judgment.

c.
There must be harm.


i.
Look at the whole record.

ii.
Did the improper argument affect a material jury finding?  Was this a closely contested case or did the evidence clearly favor the appealing party?  If so, the argument probably caused an improper wrong verdict.

iii.
Sometimes improper argument can be the straw that breaks the camel’s back.  Although alone not so bad as to be harmful, when taken with other errors the cumulative effect is harmful.

VII.
The Jury Gets the Case


A.
Managing the Jury’s Deliberations



1.
Introductory Notes

a.
The rules dealing with the management of jury deliberations, Rules 280 through 284, are straightforward and uncomplicated.  The jurors are directed to select a leader, the presiding juror.  The written charge and all exhibits go with the jury to the jury room when deliberations begin.  Although Rule 282 permits the judge to order that jurors be sequestered, that is almost never thought necessary in civil cases.  However, the bailiff in charge of the jury is required to see that they remain incommunicado while deliberating and the bailiff is specifically forbidden to reveal the stat of the deliberations.  Each time the jury is excused from its deliberations, the judge reminds the jurors of their oaths regarding communications with others.  The presiding juror may communicate with the judge in open court (with attorney’s present) either verbally or in writing.  However, Rule 286 requires the jurors to state any request for further instruction n writing.  The court may give further instruction (always in writing) upon such a request or on its own motion.  Cautious judges will submit supplemental charges to counsel before giving them to the jury in order to hear any objections.  Supplemental charges are often framed by agreement between all trial counsel and the court.  Sometimes the only reasonable instruction is that the jurors should review the charge they already have and be guided by it.  If the court gives an additional charge, it may, in its discretion, permit further argument.

b.
Rule 226a contains the rules governing a juror’s conduct during deliberations and should be read carefully.  The rules prohibit contact with attorneys and parties, discussion of the case with others, premature discussion by the jurors themselves, independent factual investigation or research or experimentation, the relating of personal experience, speculation about matters not in evidence (such as attorney’s fees or insurance coverage), and the reaching of a verdict by chance or by trading answers or by agreed quotient verdict.  They also instruct against treating certain answers as unimportant or answering questions strategically in an effort to reach a predetermined outcome.  The 226a boilerplate warns jurors that Texas law permits proof of juror misconduct and that jurors may be called to testify about it.



2.
Juror Note Taking




a.
English v. American and Foreign Insurance Company

i.
Rule 281 prescribes the material which may be taken into the jury room during deliberations.  The rule does not mention notes made by the jurors but it does prohibit the use of depositions during the deliberations, and Rule 287 provides an exclusive method of making a witness’s testimony available to the jurors in case they disagree in their recollection of such testimony.

ii.
A few Texas cases which have considered the problem have not definitely answered the question, but have found the practice harmless when the notes pertained to undisputed issues or where the notes were not held out to the other jurors as evidence.

iii.
But the use of a juror’s written notes as evidence or as authority on their face as being a true representation of a portion of the testimony in order to persuade the other jurors as to a disputed issue would seem to violate the spirit, if not the letter of Rules 281 and 287.



3.
Notes (Page 417)

a.
Texas courts are ambivalent about jurors’ notes.  No Texas authority condemns the practice and that it might be desirable in complicated cases.   In criminal cases, the rule is clear: note-taking by jurors is not prohibited.

b.
If the jurors cannot agree about testimony, they may have the testimony in question read back to them by the court reporter as prescribed by Rule 287.  In the reporter’s absence, the court may recall the witness and have him or her repeat the testimony.  The same procedure is available (and much easier to implement) with respect to deposition testimony.  The frequent result is that the jurors, unaware of the rule, do not request testimony to be read back.



3.
Hung Juries




a.
Rule 289




b.
Shaw v. Greater Houston Transportation Company

i.
The Supreme Court held that in order to test a particular charge for coerciveness, the supplemental charge must be broken down into its particulars and analyzed for possible coercive statements.  A potentially coercive statement will not invalidate the charge, unless it retains its coercive nature as a whole when all of the circumstances surrounding its rendition are considered.  In analyzing any verdict where additional instructions are urged, we must balance the need for the expeditious administration of justice with the appellate court’s concern for impartiality in the fact-finding process.

ii.
Rule 289 indicates that a jury to whom a case has been submitted may be discharged when they cannot agree and the parties consent to their discharge; or when they have been kept together for such time as to render it altogether improbable that they can agree; or when any calamity or accident may, in the opinion of the court, require it.  The length of time the jury is to be held in an effort to secure an agreement is left to the sound discretion of the trial judge.  On appeal that discretion is tested.  A trial judge must have considerable latitude, short of genuine prejudice to a party.  There must be substantial evidence to suggest that it was altogether improbable that the jury would reach a verdict.



4.
Notes (423)

a.
The general rule nationwide is that the judge may, within reasonable limits, mentions such matters as the time and expense already spent on the case, the number of times it has been tried, and the fact that if the jury remains deadlocked the case will have to be tried again on the same pleadings and probably the same evidence. 

b.
Rule 289 allows a deadlocked jury to be discharged by agreement of counsel or when they have been kept together for such time as to render it altogether improbable that they can agree or when calamity or accident, in the court’s opinion, requires it, or when by sickness or other cause the number of jurors falls below the required number.


B.
Defective Verdicts



1.
Gaps and Conflicts




a.
Rule 295




b.
Fleet v. Fleet

i.
A judgment cannot be based on a verdict containing unanswered issues, supported by some evidence, unless the issues are immaterial.  Issues are only immaterial if their answers can be found elsewhere in the charge or if they cannot alter the effect of the verdict.

ii.
Faced with a verdict which leaves material issues supported by some evidence unanswered, the trial court must instruct the jury to deliberate further on the issues.  If upon further deliberation the jury cannot agree on answers to the issues, the trial court may declare a mistrial, but the trial court may not render judgment based on the incomplete verdict.  The trial court will not be reversed for rendering judgment, however, unless the party who would benefit from answers to the issues objects to the incomplete verdict before the jury is discharged, making it clear that he desires that the jury redeliberate on the issues or that the trial court grant a mistrial.

c.
Notes (Page 425)

i.
If the jury leaves out a critical answer and the proponent fails to complain before the jury is discharged (so that the jury can be sent back to deliberate further) the answer is waived.

ii.
There is an exception: A missing jury answer is not waived, even though the proponent has not complained, if an erroneous conditioning instruction has withheld it from the jury’s consideration.  In such a case, the question is treated exactly as if it had never been in the charge at all.  Rule 279 applies, and the trial judge can supply the missing answer.  

iii.
Waiver of a jury’s answer makes a difference only if the omitted answer is material, that is, capable of determining the outcome.  Otherwise, the trial court must ignore the omission and enter judgment on the partial verdict.

iv.
The current practice of submitting broad inquiries and elaborate instructions will prevent most, if not all, conflicts.  The test, established in Little Rock Furniture Mfg. Co. v. Dunn, is as follows: Assume that jury answer #4 seems to conflict with answer #8.  The court first considers the case outcome by placing answer 4 (nut not #8) with the rest of the jury’s answers and determines the case outcome dictated by those answers.  It then reverses the answers (#8 in, #4 out) and determines the outcome.  If the outcomes are different, there is a material conflict.

v.
There is some uncertainty about when complaints about conflicts must first be made.  Little Rock Furniture seemed to hold a conflict in jury answers could not be inadvertently waived at all.  The point could be raised as late as the motion for a new trial.  The objection to a conflict must be made before the jury is discharged, that a motion for new trial is too late.



2.
Verdict Rendered by Less Than Twelve Jurors

a.
Rules 292-295: Rule 292 allows non-unanimous verdicts, with the same ten of twelve jurors concurring with each answer in the charge.  The rule also allows a unanimous verdict when any jurors have been discharged during the trial, but at least nine jurors remain.

b.
Yanes v. Sowards

i.
The Texas Constitution and the Rules require a district-court jury to consist of twelve original jurors, but as few as nine may render and return a verdict if the others die or become disabled from sitting.  The court shave broad discretion in determining whether a juror is disabled from sitting  when there is evidence of constitutional disqualification.  But not just any inconvenience or delay is a disability.  A constitutional disability must be in the nature of an actual physical or mental incapacity.

ii.
If the death or serious illness of a family member renders a juror unable to discharge his responsibilities, the trial may proceed with fewer than twelve jurors.

c.
Greater Houston Transportation C. v. Zrubeck

i.
To properly preserve error for consideration on appeal, TRAP 52(a) requires a timely objection, or request, and a ruling by the court.  If a trial judge refuses to rule, an objection to the court’s refusal to rule is sufficient to preserve the complaint.

ii.
The same ten jurors need not answer each and all of the issues upon which the court bases its judgment.

iii.
Certain errors in the jury’s verdict must be brought to the trial court’s attention before the jury is discharged.  The errors in this class of cases are those which may be cured by further deliberation.

d.
Notes (Page 436)

i.
Rule 292 states, “A verdict may be rendered in any cause by the concurrence, as to each and all answers made, of the same ten members of an original jury of twelve.”  This language has also been held to be a mandatory requirement that the same ten jurors must answer each and all of the issues upon which the court bases its judgment.


C.
Proving Jury Misconduct



1.
Rules 324(b)(1) and 327



2.
TRE 606



3.
TRAP 44.1



4.
Golden Eagle Archery v. Jackson

a.
Jury deliberations must be kept private to encourage jurors to candidly discuss the case.

b.
There is a recognized need to protect jurors from post-trial harassment or tampering.

c.
A disgruntled juror whose view did not prevail in the jury room would have an avenue for vindication by overturning the verdict.

d.
There is a need for finality.

e.
A court may, of course, admit competent evidence of juror misconduct from any other source.

f.
Rule 327(b) operates to prohibit jurors from testifying about matters and statements occurring during deliberations.  Harmonizing both sections, subsection (b) applies regardless of the grounds alleged for a new trial.  Rule 327(b) does not preclude juror testimony about improper contacts with individuals outside the jury, nor juror testimony about matters or statements not occurring during the course of the jury’s deliberations.  A juror may testify about jury misconduct provided it does not require delving into deliberations.  Likewise, a juror could testify about reasons for disqualifying another juror provided the testifying juror’s knowledge was gained independent of deliberations.

g.
Despite the rules’ prohibition against juror testimony about deliberations, both Rule 327(b) and Rule 606(b) allow jurors to testify about outside influences.  The court has not defined what kind of outside influence a juror may testify about.  Most Texas Courts considering the question have held that the rules prevent a juror from testifying that the jury discussed improper matters during deliberation.  The Supreme Court agrees.  The rules contemplate that an outside influence originates from sources other than the jurors themselves.

h.
While failure to disclose bias is a form of juror misconduct that justifies a new trial under the appropriate circumstances, proof of a juror’s failure to disclose bias must come from some source other than a fellow juror’s testimony about deliberations.

i.
Juror testimony is still permitted on the issues of juror misconduct, communications to the jury, and erroneous answers on voir dire, provided such testimony does not require delving into deliberations.

j.
To warrant a new trial for jury misconduct, the movant must establish (1) that the misconduct occurred, (2) it was material, and (3) probably caused injury.

k.
Whether misconduct occurred and caused injury is a question of fact for the trial court.

l.
The US Constitution does not guarantee a jury trial in state courts.  The Sixth Amendment guarantee of a jury trial applies to the states, but by its terms applies only to criminal prosecutions.  The right to a jury trial in civil cases in federal courts is found in the Seventh Amendment, but it has never been extended to the states.  Nonetheless, a  state’s civil jury system must comport with federal due process.

m.
Rules 606(b) and 327(b) cannot be viewed in isolation from other trial procedures designed to further the Constitution’s goal of a fair and impartial jury.  Our system provides other procedures to protect against undesirable jurors.  Litigants may question potential jurors on voir dire to detect potential bias and either challenge for cause or exercise peremptory challenges.

n.
Rules 327(b) and 606(b) do not deprive the litigants of a fair trial under the Texas Constitution , nor do they fail to afford litigants due process.



5.
Notes (page 449)

a.
Juror’s mental processes have never been a basis for a finding of misconduct.  Therefore, a juror’s misunderstanding about the charge or the evidence was material.

VIII.
Judgments and Post Judgment Motions


A.
Civil Judgments Generally



1.
Rules 301, 304-306a

2.
A decree is used to describe any court order.  An order is defined as a judge’s written direction.  A judgment is the final decisive act of a court in defining the rights of the parties.

3.
Typically, judgments go through three stages—rendition, signing, and entry.  Judgment is rendered when the trial court officially announces its decision in open court or by written memorandum filed with the clerk.  Nevertheless, under the Texas Civil Rules of Procedure, appellate deadlines do not begin to run until the written memorandum of judgment is signed.

4.
The date the judgment is signed is extremely important in every case as it is the time at which all appellate decisions run.  Therefore, it is essential that all judgments contain a notation of the date it was signed.  When presented with one of these forms, the clerk or the judge should strike out the words “rendered” and “entered” before it is signed.

5.
Judgment is entered in the clerk’s minutes at the date it is pronounced.  The failure to enter judgment within the prescribed time does not destroy the appellate court’s jurisdiction or the effectiveness of the decision between the parties.

6.
Types of judgments:

a.
Nonsuit: At any time before the plaintiff has introduced all its evidence other than rebuttal evidence, it may voluntarily dismiss its case, known as taking a nonsuit.  A nonsuit taken as to the entire proceeding is a final judgment, but is ordinarily without prejudice to the right to refile the action.  The right to take a nonsuit is an important right and is absolute.

b.
Involuntary Dismissal: There is no rule specifically authorizing a dismissal in the Texas rules.  Nevertheless, Texas courts often dismiss cases after sustaining a plea in abatement, a plea to the jurisdiction of the court, motion for dismissal on grounds of forum non conveniens, or a special exception without subsequent amendment.  Dismissal is also available in some situations as a sanction against a party.

c.
Dismissal for Want of Prosecution (DWOP): A party that institutes an action but fails to prosecute it with reasonable diligence may find that the case is dismissed for want of prosecution.  Rule 165a contains specific provisions concerning dismissal for want of prosecution, and the circumstances for reinstatement of a case that has been dismissed.

d.
Agreed or Consent Judgments: These judgments are rendered pursuant to a compromise or settlement agreement between the parties.  A party can withdraw consent to the judgment at any time before rendition.

e.
Default Judgments: A no-answer default judgment is a judgment rendered after the defendant who has been properly served with citation fails to file an answer by appearance day.  A judgment nihil dicit is rendered when the defendant has appeared but has not filed an answer putting the merits of the case at issue.  A post-answer default judgment is rendered when a defendant has answered, putting the merits of the case at issue, but ails to appear at trial.  Judgment cannot be entered on the pleadings, but the plaintiff must present evidence and prove its case as with any judgment after trial.

f.
Summary Judgment: A summary judgment is rendered before trial when one of the parties shows through written evidence that it is entitled to judgment as a matter of law because there is no controversy over the facts.

g.
Judgment After Trial: A judgment rendered after trial conforms to the pleadings, the evidence, and the jury’s verdict.

h.
Judgment Notwithstanding the Verdict (judgment j.n.o.v.): A judgment n.o.v. is rendered if the evidence presented at trial is so weak or so strong that a contrary jury’s verdict is legally wrong and should be disregarded.

7.
Rule 131 requires the trial court to award all costs of court to the successful party.  Rule 141 allow the trial court to refuse to order that the winning party recover costs for good cause, to be stated on the record.  The Supreme Court has held that the party’s inability to pay court costs, and an unsuccessful plaintiff’s fragile emotional state that would result in her experiencing emotional harm if costs were assessed against her are not good cause as a matter of law.

8.
Rule 306a(3) requires the clerk to give notice of the judgment to the parties or their attorneys immediately after the judgment is signed by first class mail.  Failure to provide the statutory notice of the judgment does not prevent the judgment from becoming final, although it may affect the time periods for finality and appeals.  If a party does no learn of the judgment within 20 days after the judgment is signed, the time period begins to run on the date that the party actually learned of the judgment, but in no event later than 90 days after the judgment was signed.


B.
Motions for Summary Judgment and For Judgment n.o.v.



1.
Rules 301 and 305



2.
Holland v. Walmart Stores
a.
The availability of attorneys’ fees under a particular statute is a question of law for the court.  Consequently the jury’s findings about the amount of reasonable attorneys’ fees is immaterial to the ultimate legal issue of whether such fees are recoverable as a matter of law.



3.
Notes and Questions (Page 457)

a.
After verdict, parties may file a motion for judgment on the verdict, a motion for judgment notwithstanding the verdict (j.n.o.v.), or a motion to disregard certain of the jury’s answers to the charge and motion for judgment pursuant thereto.

b.
When a party accepts the jury’s verdict, and seeks judgment thereon, the party will file a motion for judgment on the verdict.

c.
A no evidence challenge to a jury’s answer may be made by motion for j.n.o.v. or a motion to disregard on no evidence grounds.  Both methods preserve the no evidence point for appeal and allow the movant to tell the judge that one or more particular findings are supported by no evidence or are established conclusively.  The motion for judgment notwithstanding the verdict asks for a judgment.  The motion to disregard must be accompanied by a motion for judgment.

d.
An immaterial jury answer may be raised in a number of ways, so long as the method was timely and sufficiently specific to give the trial court an opportunity to resolve the legal issue before rendering judgment.

e.
Typical sequence: Typically, the judge will order the victor to prepare a judgment.  A few hours or days later, the victor submits the judgment form to the loser who will sign—as the victor has already done.  The victor then takes the judgment to the judge who signs it, and the original signed judgment is photocopied, and the original is then filed in the court papers.  The victor should give formal judgment notice to the loser of the date the judgment was signed.

f.
The trial court cannot disregard material findings on its own motion.

g.
One court of appeals has said that there are three necessary elements which must be included in a motion to disregard findings: The motion must (1) designate the finding and/or findings which the court is called upon to disregard; (2) specify the reason why the finding or findings should be disregarded; (3) contain a request that judgment be entered on the remaining findings after the specified findings have been set aside or disregarded.

h.
The Texas Supreme Court noted that a jury’s answers to questions in the charge may only be disregarded if they have no support in the evidence or if they are immaterial.  A question is immaterial when it should not have been submitted, it calls for a finding beyond the province of the jury, or when it was properly submitted but has been rendered immaterial by other findings.  In the first instance—when a legal sufficiency determination trumps the jury’s material finding—a motion is required under Rule 301 because the resulting judgment will be n.o.v.  In the second instance—when the jury finding is immaterial—the judge can render judgment on his own motion because the judge is, in fact, rendering judgment on the verdict.  The court can, on its own motion, disregard immaterial jury findings and grant judgment on other answers in the verdict.

i.
Distinguish with a defective question: A question is defective if it plainly attempts to request a finding on a recognized cause of action, but does so improperly.

j.
One may move for judgment on the verdict under a proposed legal theory and, if the court rejects that approach, then attack the legal sufficiency of evidentiary support for the judgment the court enters based on a different theory.  Furthermore, if the motion for judgment itself makes clear the party’s alternative position, the motion will not waive the legal sufficiency of the evidence challenge.

k.
Courts will not ordinarily permit the litigant to have it both ways—to urge the trial court to render judgment based on a fact-finding and, if the court declines to render the movant’s judgment, to attack the same finding as unsupported in the evidence.

l.
For the uncertain movant, the best solution may be to move for judgment on the verdict and, in the alternative, for judgment n.o.v., an approach which has been held not to waive either.

m.
The court may not resolve conflicting findings on a material issue by disregarding one of the findings and entering judgment on the verdict.  However, if only one of the findings has no support in the evidence, then the court may resolve the conflict by disregarding it under the procedure prescribed by Rule 301.

n.
Rule 301 requires a judgment to be so framed as to give the party all the relief to which he may be entitled.  Where the prevailing party fails to elect between alternative measures of damages, the court should utilize the findings according the greater recovery and render judgment accordingly.



4.
Boyce Iron Works, Inc. and Southwestern Bell Telephone Company

a.
When a party tries a case on alternative theories of recovery and a jury returns favorable findings on two or more theories, the party has a right to a judgment on the theory entitling him to the greatest or most favorable relief.  Furthermore, under Rule 301, the trial court’s judgment must award the prevailing party all the relief to which he may 

be entitled.  

b.
When the jury returns favorable findings on two or more alternative theories, the prevailing party need not formally waive the alternative findings.  That party may seek recovery under an alternative theory if the judgment is reversed on appeal.



5.
Notes and Questions (Page 463)

a.
Note that nothing in Birchfield or Boyce allows a plaintiff to recover on both of the alternative theories even though the jury findings support both.

b.
Most judgments incorporate the jury verdict, setting out jury charge questions and answers in the body of the judgment.  Where plaintiff has alternative theories of recovery, incorporation of the verdict into the judgment becomes particularly important.

c.
Note that Rule 301 permits a judgment n.o.v. if a directed verdict would have been proper.  However, no motion for directed verdict is required in Texas in order to preserve the right to a motio for judgment n.o.v.

d.
While motions for judgment n.o.v. and for judgment on the verdict are customarily made before judgment, nothing prevents these motions from accompanying a motion to vacate or set aside an initial judgment which has already been signed.  The trial court may act on such motions during the period of plenary jurisdiction following the signing of the original judgment—30 days unless extended by motions for new trial or motions to modify the judgment.


C.
Motions for New Trial



1.
Rules 320-329b



2.
Grounds




a.
Jackson v. Van Winkle

i.
It is incumbent upon a party who seeks a new trial on the ground of newly discovered evidence to satisfy the court first, that the evidence has come to his knowledge since the trial; second, that it was not owing to the want of due diligence that it did not come sooner; third, that it is not cumulative; fourth, that it is so material that it would probably produce a different result if a new trial were granted.

ii.
Whether a motion for new trial on the ground of newly discovered evidence will be granted or refused is generally a matter addressed to the sound discretion of the trial court and the trial court’s action will not be disturbed on appeal absent an abuse of such discretion.

iii.
In passing on a motion for new trial on the ground of newly discovered evidence, the court will take into consideration the weight and the importance of the new evidence and its bearing in connection with the evidence received at trial.

iv.
The inquiry is not whether, upon the evidence in the record, it apparently might have been proper to grant the application in the particular case, but whether the refusal of it has involved the violation of a clear legal right or a manifest abuse of judicial discretion.

b.
Notes and Questions (Page 467)

i.
Rule 324(b) requires a motion for a new trial to preserve error for appeal only when the complaint is of factual insufficiency of the evidence, inadequate or excessive damages, incurable jury argument if not otherwise ruled upon, and any complaint on which evidence must be heard.  Thus, the motion for new trial is required to preserve errors for which there has been no prior opportunity to present them to the trial judge.

ii.
Rule 324(b)(1) requires a motion for new trial to preserve errors on matters requiring new evidence for decision—that is, not already included in a bill of exceptions made during the trial.

iii.
Recall that a motion for new trial, if denied, can preserve a no evidence point.  The rule is, however, that, though a no evidence point can be urged in a motion for new trial, the trial court cannot grant the appropriate relief; that is, judgment j.n.o.v.  It can only grant a new trial.



3.
Trial Court Authority




a.
Rules 315, 320, and 326




b.
Limited Review





i.
Spikes v. Smith
aa.
Where a trial court refuses to enter judgment on a jury verdict, but sets such verdict aside and declares a new trial on the sole and exclusive ground that a material conflict exists in the answers of the jury to certain special issues, when no such conflict did exist, mandamus will lie to require the trial court to set aside such order for new trial, and to enter judgment on the verdict.

bb.
The trial judge, provided he acts within the time provided by law, has the power and authority to grant new trials after the entry of judgment, either on his own motion or on motion filed by a party to the suit, and it is not controlling to the exercise of his jurisdiction whether he does or does not state a reason, or whether the reason stated by him is right or wrong.

cc.
It is the general rule, well established, that an appellate court will not review by mandamus an action of the trial court granting a new trial while it still has jurisdiction of the cause.  The discretion and judgment of the trial court in granting a new trial cannot be controlled or directed by mandamus.

dd.
There are only two instances where any appellate court of Texas has ever directed the trial judge to set aside its order granting motion for new trial.  These instances are: (1) When the trial court’s order was wholly void where it was not entered in the term in which the trial was had; and (2) Where the trial court has granted a new trial specifying in the written order the sole ground that the jury’s answers to special issues were conflicting.


ii.
In re Bayerische Motoren Werke, AG (Dissent)

aa.
The Texas Rules authorize a trial court to order a new trial, either on motion or on the court’s own initiative, in several specific instances: when the damages are manifestly too small or too large, because of insufficiency or weight of the evidence, and for jury misconduct.  But the rules also authorize a trial court to order a new trial for good cause, thereby giving the court discretion broad enough to consider reasons no specified in the rules.


iii.
Notes and Questions (Page 474)

aa.
The trial court’s discretion to grant a new trial is such that any reason (even a wrong one) or no reason at all will suffice.

bb.
The filing of a motion for new trial solely in order to extend the appellate deadlines is a matter of right whether or not there is a reasonable basis for it.

cc.
Rule 320 allows the trial court to order pretrial new trials on points clearly separable without unfairness, but it may not separate contested liability and damages questions in unliquidated damages cases.  Rule 326 limits the number of retrials based on factual sufficiency to two.




c.
Timing and Plenary Power





i.
Notes and Questions (Page 475)

aa.
Rule 329b governs the time to file motions for new trial—30 days after the date the judgment is signed.  This deadline is extremely important because a motion filed after the deadline has expired is a nullity because the trial court has no jurisdiction to hear it.  Note that Rule 5, which allows for enlargements of time, does not allow enlargements of time to file the motion for new trial.

bb.
The trial court has the power to modify, correct, vacate, or reform the judgment (called plenary power) for 30 days after a final judgment is signed.  If a motion for new trial or motion to modify, correct or reform the judgment is filed within 30 days after the judgment is signed, the trial court’s plenary power is extended until 30 days after all such timely filed motions are overruled.  If the motion is granted, the court’s plenary jurisdiction continues because the original judgment is vacated and is no longer in effect.

cc.
Motions can be overruled by a written and signed order, or if there is no written and signed order, the motion is overruled by operation of law 75 days after the judgment was signed.

dd.
In cases where the defendant was served by publication and did not appear in person or by an attorney of his own selection, the defendant has two years to file a motion for new trial.  Furthermore, a party with late notice of a judgment—having first learned of the judgment between 20 and 90 days after the judgment is signed—has additional time to file a motion for new trial.  In such a case, time periods run from the date the party learned of the judgment instead of the date the judgment was signed.

ee.
If a timely motion for new trial is filed, amended motions may be filed without leave of court if filed within 30 days of the date the judgment complained of is signed and before the original motion is overruled.  A late filed amended motion made without leave of court is a nullity.

ff.
A premature motion for a new trial is not a nullity, but is deemed timely filed immediately after the trial court judgment is signed.  A motion for new trial filed following the signing of the original judgment continues to be effective as to an amended judgment.


D.
Motions to Modify of Correct Judgment



1.
Timing and Plenary Power




a.
Rules 316, 329b

b.
If the trial court modifies a judgment, it should sign a new judgment and expressly vacate the old one.

c.
Healthcare, Inc. v. Childs
i.
A party shall file a motion to modify judgment within the time prescribed for a motion for new trial.  A party must file a motion for new trial no later than the 30th day after the judgment was signed.

ii.
Only timely filed motions extend the trial court’s plenary jurisdiction.  A party must file a motion to modify judgment and motion for new trial within 30 days from the date the trial court signs the judgment.  The trial court’s plenary jurisdiction cannot extend beyond 105 days after the trial court signs the judgment.

d.
Lane Bank Equipment Co. v Smith Southern Equipment, Inc.

i.
The filing of a motion for new trial, or a motion to modify, correct or reform the judgment within the initial 30 day period extends the trial court’s jurisdiction over the judgment up to an additional 75 days, depending on when or whether the court acts on the motions.

ii.
The appellate timetable should restart whenever a court changes its judgment whether or not the change is material or substantial.

e.
Notes and Questions (Page 483)

i.
The modification of a judgment nunc pro tunc (“now for then”) under Rule 316—sometimes confused with the motion to modify—is quite different.  A trial court can make nunc pro tunc entries at any time after it has lost jurisdiction of the judgment, but only in order to correct clerical errors.

ii.
Although there is no specific time limit on nunc pro tunc corrections, a concept of laches has been applied to prevent corrections when rights of strangers to the litigation have intervened following the judgment.  The nunc pro tunc correction may be made while the case is pending on appeal but not after an appellate court has remanded for new trial.

iii.
Whether judgment errors are clerical or judicial is a question of law.  Clerical errors embrace such omissions or misstatements as those regarding names of parties, amounts in the judgment, the date from which interest is to be calculated, miscalculations of interest and erroneous property descriptions.  By contrast, a judicial error is made when the court has considered a legal issue and made a decision on it.



2.
Remittur




a.
Rule 315




b.
Pope v. Moore





i.
Determining the proper remittur standard is a question of law.

ii.
Factual sufficiency is the sole remittur standard for actual damages.  In determining whether damages are excessive, trial courts and courts of appeals should employ the same test for any factual insufficiency question.  Lower courts should examine all the evidence in the record to determine whether factual sufficiency evidence supports the damage award, remitting only if some portion is so factually insufficient or so against the great weight and preponderance of the evidence as to be manifestly unjust.  Courts of appeals also should detail the relevant evidence, and if remitting, state clearly why the jury’s finding is so factually insufficient or so against the great weight and preponderance of the evidence as to be manifestly unjust.  Lower courts need not find passion, prejudice, or other improper motive on the jury’s part to order a remittur.

iii.
The trial judge has no authority to change a jury award; he cannot compel a remittur, but he can suggest it.  Thereafter, the plaintiff’s only options in the trial court are to remit the suggested sum unconditionally or to undergo a new trial.  If the plaintiff does remit, the trial court enters judgment in the amount of the jury award, reduced by the remittur, and the defendant has the election to accept the reduced judgment or appeal it.  If the defendant does not appeal, the plaintiff cannot challenge the reduction (although he can appeal on other points).  If the defendant does appeal, the plaintiff can, by cross-point, urge the appellate court to uphold the full amount of the original verdict.

iv.
Courts of appeals also have the power to suggest a remittur in lieu of a new trial, whether or not the trial court has done so.


E.
Motions Following Bench Trials



1.
Rules 262, 296-299a



2.
Vickery v. Commission for Lawyer Discipline

a.
Public policy favors the validity of judgments.  Thus, there us a general presumption of validity extending to the judgments of courts of general jurisdiction.

b.
The presumption of validity extends to judgments derived with or without the benefit of a jury.

c.
The presumption of validity is applied on appeal in inverse relation to the amount of knowledge available to the appellate court.  Where the record is ambiguous or silent, the presumption of validity will supply by implication every proof, element, factual finding, or proper application of the law needed to support the judgment.

d.
If the trial court files no findings of fact and conclusions of law, all findings necessary to the court’s judgment, if supported by the record, will be implied.

e.
The presumption of validity is only prima facie, of course, and may be rebutted.

f.
The burden of demonstrating error rests upon the appellant.

g.
The presumption of validity will not supply by implication a missing element that has been specifically requested.

h.
In a bench trial, the appellant may request additional findings on omitted elements to prevent them from being deemed on appeal.  However, before the failure to grant additional findings will impede an appellate court from presuming implied findings, the omissions must be made manifest to the trial court.  While Rule 298, unlike Rule 274, does not expressly require the party to distinctly point out the omission, we believe it is logically required.  If the trial court is not specifically made aware of the missing element, the omission is presumed to be inadvertent.

i.
A request for negative findings contrary to a court’s judgment has no logical or legal significance toward rebutting the presumption of validity unless the trial court is specifically alerted to the real issue, i.e., one or more necessary elements have been omitted in the court’s original findings.  

j.
When a party requests additional findings and conclusions, the trial court is obliged to make the additional findings and conclusions if appropriate.  Failure to make additional findings and conclusions may constitute reversible error if the appellant is prevented from adequately presenting the matter being complained of on appeal.



3.
Notes and Questions (Page 499)

a.
Rule 299 for bench trials is the counterpart of Rule 279, which applies to jury trials.  The judge’s omissions are attacked only be requests for findings of fact.  A judge’s express finding in a bench trial is simply a finding of fact by the primary factfinder and not, as in a jury trial, a finding by the judge to fill a gap in the questions submitted to the jury.  The role of requests is the same in both rules.  The judge’s refusal to make a finding of fact will prevent a deemed finding on that issue.  One case seems to say that the appropriate action by the appeals court is to stay the appeal and send the unanswered question back to the judge for a finding.

b.
Requests for Findings of Fact and Conclusions of Law are due within 20 days of the signing of the judgment.  The judge then has 20 days after the request in which to act, but, if he does not, the requesting attorney must prod the judge within 30 days after filing the original request y giving notice that the filings and conclusions are past due.  The reminder notice extends the judge’s deadline to 40 days after the original request.  If the attorney fails to send the reminder, and complaint of the judge’s failure to find is waived.  If, however, the judge is properly reminded and fails thereafter to meet the new deadline, the judge’s failure is preseumed harmful.



4.
Cherne Industries, Inc. v. Magallanes 
a.
Because the trial court’s duty to file findings and conclusions is mandatory, the failure to respond when all requests have been properly made is presumed harmful, unless the record before appellate court affirmatively shows that the complaining party has suffered no injury.



5.
Notes and Questions (Page 501)

a.
A motion for new trial is not required in a non-jury case except to present matters not already in the record.

b.
On appeal, findings of fact have the same status as a jury’s verdict and will be reviewed in the same legal sufficiency and factual sufficiency standards.

c.
If the court makes no findings of fact, the appellate court will affirm the judgment if it can be upheld on any legal theory that has support in the evidence.


F.
Defaults and Dismissals



1.
Default Judgment and Equitable Motion for New Trial




a.
Rules 239-244

b.
Rule 239 allows a plaintiff to obtain a judgment by default anytime after the answer date if the defendant has failed to answer and the return of service required by Rule 107 has been on file for 10 days.  Upon taking the default, Rule 239a requires the plaintiff to file a certificate of last known address of the defaulting party.  The clerk is to send a notice of default judgment to the defaulting party at this address.  According to Rule 243, if the claim involves unliquidated damages, the default judgment will be for liability alone, until the court can hear evidence of damages and render judgment accordingly.  If the defendant appears for the damages hearing, the defendant may request a trial by jury on the damages issues.  If the defendant was served by publication, Rule 244 requires the court to appoint an attorney to defend the suit on behalf of the defaulting defendant.  

c.
Bank One, Texas v. Moody
i.
A default judgment should be set aside and a new trial ordered in any case having the following three elements: (1) the failure of the defendant to answer before judgment was not intentional, or the result of conscious indifference on his part, but was due to a mistake or an accident; provided (2) the motion for a new trial sets up a meritorious defense; and (3) is filed at a time when the granting thereof will occasion no delay or otherwise work an injury to the plaintiff.  (Craddock test)

ii.
A mistake of law may be sufficient to satisfy the first element of the three-element Craddock test.

d.
Notes and Questions (Page 505)

i.
If the movant had no notice of the proceedings he is not required to show a meritorious defense in order to obtain a new trial.  This would violate federal due process.

ii.
Though the granting or denial of an equitable motion for new trial is said to be within the trial court’s discretion, it is, as Bank One says, an abuse of discretion to refuse to grant a new trial after a default when the Craddock requirements have been satisfied.

iii.
Once the movant has shown by affidavits that the Craddock criteria are met the burden shifts to the plaintiff to produce evidence to the contrary.  Evidence is presented at the hearing on the motion.

iv.
The defendant may participate for the purpose of setting aside the default after resisting jurisdiction through a special appearance first and to offer the motion for new trial conditionally.



2.
Dismissal for Want of Prosecution and Motion to Reinstate




a.
Rule 165a

b.
Rule 165a gives the trial court the power to dismiss a case for want of prosecution under two circumstances: (1) when a party seeking affirmative relief fails to appear for any hearing or trial of which the party had notice; or (2) when the case is not disposed of within the time standards promulgated by the Supreme Court.  The court has the inherent power to dismiss a case when the plaintiff fails to prosecute his case with due diligence.  However, a party must be provided with notice and an opportunity to be heard before a court can dismiss the case either under Rule 165a or its inherent authority.  This is often referred to as a DWOP notice.  When a case is dismissed for want of prosecution, Rule 165a(3) provides that the court shall reinstate the case upon finding after a hearing that the failure of the party or his attorney was not intentional or the result of conscious indifference but was due to an accident or mistake or that the failure has been otherwise reasonably explained.  The dismissal order is a judgment and the motion for reinstatement is like the motion for new trial.



3.
Restricted Appeal




a.
TRAP 30




b.
CPRC §51.013

c.
If a party misses the deadline for filing a motion for new trial and for a conventional appeal, the party may be able to use the restricted appeal procedure in the court of appeals to attack a default, dismissal, or other judgment.  The restricted appeal must be filed within 6 months of the date of the judgment, and is available only to parties who did not participate in the hearing in which the judgment was rendered.  The error must be apparent from the face of the record from the trial court.

d.
General Electric Company v. Falcon Ridge Apartments Joint Venture

i.
A direct attack on a judgment by writ of error must: (1) be brought within 6 months after the judgment was signed; (2) by a party to the suit; (3) who did not participate in the actual trial; (4) and the error complained of must be apparent from the face of the record.

e.
Notes and Questions (Page 510)

i.
Generally speaking, the appeals court cannot consider documents of evidence which were not before the trial court at the time it rendered judgment.  The reviewing court may, however, consider all of the papers on file in the appeal, including the statements of facts.  Error is not on the face of the record when it must be shown by extrinsic evidence.



4.
Equitable Bill of Review

a.
If neither a motion for new trial, conventional appeal, or restricted appeal is available, a party may be able to attack the judgment through the equitable bill of review.  A bill of review is filed in the court that rendered the judgment which is now under attack.  It is filed as a separate suit.  A bill of review is appropriate after the time allowed for motions for new trial, direct appeal, or writ of error has expired.  Bills of review are barred by limitations four years after the complainant learns, or in the exercise of due diligence, would have learned of the judgment.  In general, the bill of review petitioner must show, first, that he has a meritorious claim or defense; and, second, that the judgment under attack was rendered as the result of fraud, accident, or wrongful act of the opposite party or official mistake unmixed with any negligence of his own.

b.
Steward v. Steward

i.
In a bill of review, the movant must both plead and prove three elements: (1) a meritorious defense to the original plaintiff’s cause of action; (2) which the movant was prevented from asserting by fraud, accident, or the wrongful act of the original plaintiff; and (3) unmixed with any fraud or negligence of the movant. 

ii.
The burden on the movant is harsh because of the justifiable public policy that judgments must become final at some point.  The statute of limitations for filing a bill of review is four years.

iii.
A writ of error must be filed within 6 months from the date of the signing of judgment and an appeal must be perfected within 30 days by the filing of a cost bond.

iv.
A party who permits a judgment to become final by failure to invoke the right of appeal when it is available is precluded from proceeding on petition for bill of review unless an adequate explanation is advanced.

c.
Notes and Questions (Page 514)

i.
As with equitable motions for new trial, the defaulting defendant is excused from showing a meritorious claim or defense is there has been no constitutionally adequate notice.

ii.
The kind of fraud required in a bill of review has been called extrinsic.  Extrinsic fraud, collateral to the issues in the former action and relating to the manner in which the judgment was secured, is infinite in variety, but it may be illustrated by complaints alleging that a party or his attorney or agent, by some unconscionable trick, device or overreaching, secured in the prior action an unfair advantage over the present complainant.

iii.
A complainant may rely on mistake or accident in place of extrinsic fraud.  As used in connection with bills of review, this generally means a mutual mistake of the parties or an act of the opponent which brings about a mistake by the complainant.  Official mistake also relieves the complainant of showing extrinsic fraud when the judgment results from complainant’s reliance on a court officer who fails to properly perform his duties.



5.
Collateral Attacks

a.
A collateral attack on a judgment is an attempt to avoid its effect in a proceeding brought for some other purpose.  Unlike a direct attack, which is made under specific time constraints in the court in which the original judgment was rendered, a collateral attack may be made at any time and in any court of competent jurisdiction.  The basis for a collateral attack is that the court which rendered the judgment also lacked jurisdiction.


G.
Foreign Judgments

1.
The judgments of the US federal courts or of the courts of the other states of the US are entitled to full faith and credit in the Texas courts under the US Constitution.

2.
Under the Uniform Enforcement of Foreign Judgments Act, the judgment creditor files an authenticated copy of the foreign judgment in the clerk’s office, and upon filing, the clerk is to treat the foreign judgment in the same manner as a judgment of the court in which it is filed.  The judgment creditor must also file an affidavit showing the name and last known post office address of the judgment creditor and judgment debtor in the clerk’s office.  The judgment creditor can also send notice.  The judgment debtor can seek a stay of enforcement.  The judgment can be attacked through the same procedures that are available for attacking a Texas judgment—motion for new trial (within 30 days of the filing), writ of error, and bill of review.

IX.
Standards for Appellate Review


A.
Introduction

1.
The soccer concept of “no harm, no foul” informs the idea of harmless error.  Unless the mistake was calculated to cause and probably did cause an improper judgment; that is, unless it changed the outcome of the case, the error will be said to be harmless and there will be no reversal.  The harmless error rule is ignored, however, when the complaint is that the factfinder has ignored the persuasive evidence or acted on insufficient evidence.  In that case, it is tacitly agreed that there is harm and the judgment will be reversed.

2.
Trial counsel is charged with seeing that his client’s rights are protected by placing on the record the right protest at the right time and in the right form.  The ideal of fundamental or incurable error—a mistake requiring reversal even thought no one complained of it at the time it was made—has almost completely disappeared.

3.
Before an appellate court will reverse a trial court’s actions it will want to see (1) that counsel clearly pointed out what the court was doing wrong (or was about to do wrong), (2) that counsel gave the grounds for the complaint—the rule or precept being violated, (3) that counsel told the court how to avoid or correct the error (unless that was clear from the nature of the protest), and (4) that the court clearly rejected the protest (e.g., overruled an objection).  None of this counts for anything, of course, if it does not appear in the written record.


B.
Preserving Error



1.
TRAP 33.1



2.
Emerson v. Tunnel


C.
Harm



1.
TRAP 44.1(a)(1) and 61.1(a)(1)



2.
Harm, Generally




a.
Gee v. Liberty Mutual Insurance Co.

i.
To obtain reversal of a judgment based upon error of the trial court in admission or exclusion of evidence, the following must be shown: (1) that the trial court did in fact commit error; and (2) that the error was reasonably calculated to cause and probably did cause rendition of an improper judgment.  The court will ordinarily not find reversible error for erroneous rulings on admissibility of evidence where the evidence in question is cumulative and not controlling on a material issue dispositive of the case.

ii.
Improper admission of evidence does not as a rule constitute reversible error when there is other competent evidence of the fact in question on the record.



3.
When the Trial Court’s Action Prevents a Showing of Harm




a.
TRAP 44.1(a)(2)




b.
State v. Biggers




c.
Hogan v. Credit Motors, Inc.



d.
Notes and Questions (Page 12)

i.
A judge’s outright refusal of counsel’s request to make a bill—that is, to make an offer of proof for the record—is extremely rare in today’s practice.  More frequent is the situation shown in Hogan where a ruling of the court has the incidental effect of depriving counsel of the opportunity to preserve error.  Judicial interference is insignificant compared to the mistake commonly made by trial counsel who, having deferred the making of a bill until a recess or the end of the day following dismissal of the jury, forgets to do it.  Though many judges will remind counsel of this postponed task, they have no obligation to do so and it is perhaps asking too much to expect that they will prompt the making of a record the sole purpose of which is to reverse their ruling on appeal.


D.
Standards of Review



1.
Bocquet v. Herring

a.
Statutes providing that a party may recover, shall be awarded, or is entitled to attorneys fees are not discretionary.

b.
The reasonableness of attorneys’ fees, the recovery of which is authorized by statute, is a question of fact for the jury’s determination.  That fees must be necessary, is likewise a fact question.  There are, of course, factors prescribed by law which guide the determination of whether attorneys’ fees are reasonable and necessary.

c.
Matters of equity are addressed to the trial court’s discretion.  So is the responsibility for just decisions.

d.
It is an abuse of discretion for a trial court to rule arbitrarily, unreasonably, or without regard to guiding legal principles or to rule without supporting evidence.



2.
Herring v. Bocquet


3.
Herring v. Bocquet

a.
In conducting a factual sufficiency review, an appeals court must consider and weigh all of the evidence, not just that evidence which supports the judgment.  The judgment can be set aside only if it is so contrary to the overwhelming weight of the evidence as to be clearly wrong and unjust.  It is for the trier of fact, not the court, to judge the credibility of the evidence, assign the weight to be given to testimony, and resolve conflicts or inconsistencies.


E.
Abuse of Discretion



1.
Downer v. Aquamarine Operators Inc.

a.
The test for abuse of discretion is not whether, in the opinion of the reviewing court, the facts present an appropriate case for the trial court’s action.  Rather, it is a question of whether the court acted without reference to any guiding rules and principles.  Another way of stating the test is whether the act was arbitrary or unreasonable.  The mere fact that a trial judge may decide a matter within his discretionary authority in a different manner than an appellate judge in a similar circumstance does not demonstrate that an abuse of discretion has occurred.



2.
Notes and Questions (Page 23)

a.
Trial court errors are usually characterized as errors of law (or errors on a matter of law) or an abuse of discretion.  In a matter of law, there is only one correct answer; in an exercise of discretion, there are many.  The more complex t6he factors relevant to a decision, the more that surrounding facts and circumstances must be taken into account, the more likely it is that the decision will be left to the trial court’s discretion.

b.
Later cases following Downer sometimes consider only whether the trial court acted without reference to any guiding rules or principles, ignoring the reference to arbitrary or unreasonable conduct, perhaps because it is so difficult to identify.



3.
Landon v. Budinger Inc.

a.
The judicial discretion contemplated in the standard is not judicial impressionism, but rather a discretion exercised in accordance with legal rules, principles, and criteria.  Stated another way, the trial court abuses its discretion when the law is misapplied to established facts.

b.
If the trial judge exercises a power of choice given him by law, and does so ina way that is lawful in every respect, he has of course committed no legal error; and, it may not in such a case be concluded that he abused discretion.

c.
But the abuse of discretion standard also protects from appellate revision a limited range of trial court choices even when they are marred by legal error.  That is to say, the standard protects to a limited degree the trial court’s right to be wrong without suffering appellate revision.  If the legal error committed by the trial court is not prejudicial or if it does not result in injury, the injury, the trial court’s choice does not amount to an abuse of discretion, which is to say it remains immune from appellate revision notwithstanding the legal error.  On the other hand, the legal error is of course prejudicial or injurious where it probably caused an improper judgment in the case or prevented the appellant from making a proper presentation on appeal.  This would include legal errors affecting the fairness of the proceeding as a whole.



4.
Walker v. Packer

a.
A trial court clearly abuses its discretion if it reaches a decision so arbitrary and unreasonable as to amount to a clear and prejudicial error of law.

b.
With respect to resolution of factual issues or matters committed to the trial court’s discretion, for example, the reviewing court may not substitute its judgment for that of the trial court.

c.
The relator must establish that the trial court could have reached only one decision.  Even if the reviewing court would have decided the case differently, it cannot disturb the trial court’s decision unless it is shown to be arbitrary and unreasonable.

d.
On the other hand, review of a trial court’s determination of the legal principles controlling its ruling is much less deferential.  A trial court has no discretion in determining what the law is or applying the law to the fats.  Thus, a clear failure by the trial court to analyze or apply the law correctly will constitute an abuse of discretion, and may result in appellate reversal by extraordinary writ.



5.
Notes and Questions (Page 27)

a.
If there is no harm, there is no abuse of discretion.  In recent discovery cases, however, the Supreme Court has taken to finding abuse of discretion and then inquiring separately about the requisite harm.  Since harm must be shown somewhere, the new approach should make no difference to the advocate.


F.
Evidentiary Support of Fact-Findings: The Zones of Evidence



1.
No Duty and No Evidence




a.
Boyles v. Kerr



2.
The Texas Scheme—Zones of Evidence




a.
Garza v. Alviar


b.
Powers and Ratliff Article

i.
Texas courts customarily speak of dividing attacks on jury findings into two groups: insufficient evidence points and no evidence points.  The Texas scheme consists of a five-zoned spectrum, with the strength of the proponent’s evidence increasing in each successive zone.



ii.
In Zone 1, there is no evidence (or no more than a scintilla of evidence) supporting a fact issue; therefore, the proponent—the party with the burden of proof on the issue—is not entitled to have that issue submitted to the jury.  Such a finding will be set aside on appeal, and ordinarily the appellate court will render judgment in favor of the opponent.  In Zone 2, there is some evidence on the issue, and consequently it must be submitted to the jury, but there is not enough evidence to support a jury finding in the proponent’s favor.  A reviewing court will set aside such a finding and order a new trial.  In Zone 3, there is enough evidence to support a jury verdict, but not so much that a court would be justified in interfering with a contrary find.  The vast majority of cases fall into this zone, where the issue is left entirely to the finder of fact.  In Zone 4, the evidence favoring the proponent is even stronger, so although the issue must go to the jury, a reviewing court will set aside a jury finding against the proponent and order a new trial.  In Zone 5, the proponent has introduced evidence strong enough to prove a fact conclusively—that is, as a matter of law.  Accordingly, a reviewing court will set aside a contrary finding and render judgment for the proponent.  As with Zone 1, when the evidence falls into Zone 5 there is no issue of fact for the jury to decide.

iii.
When the evidence falls into Zone 1, the accepted terminology is that there is no evidence or legally insufficient evidence to support a finding in favor of the proponent.  Sometimes courts also say in these instances that the proponent has failed to carry its burden as a matter of law.  This terminology is ambiguous, because courts also refer to evidence in Zone 5 as establishing a fact as a matter of law.  Consequently, it should be discarded in favor of the terms no evidence (for Zone 1) and conclusive evidence (for Zone 5), both terms being encompassed in a reference to legal sufficiency points of error.

iv.
When the evidence falls into Zone 2, the proper terminology is that there is insufficient evidence or factually insufficient evidence to support an affirmative finding.  In Zone 4, the clearest terminology is that a finding contrary to the evidence is against the great weight and preponderance of the evidence, although this terminology is occasionally used to refer to evidence in Zone 2.  Despite the differences between Zones 2 and 4, attacks on jury findings in these zones are usually called factual sufficiency points.  The preferred terminology has the proponent claim that an unfavorable (negative) finding could be set aside because it is contrary to the great weight and preponderance of the evidence, and has the opponent claim that an unfavorable (affirmative) finding was based on insufficient evidence.

v.
When the record contains absolutely no evidence on a fact issue, or when the trial court or appellate court determines that the only supporting evidence should not have been admitted, the case clearly falls into Zone 1.  But sometimes a record only contains a scintilla of evidence.  Evidence constitutes no more than a scintilla when it is so weak as to do no more than create a mere surmise or suspicion of the fact’s existence.  Direct evidence always constitutes more than a scintilla; the scintilla rule applies only to cases in which the proponent attempts to establish a critical fact through an inference from other proof and the reviewing court finds the inference unreasonable.  To conclude that proof on a given issue falls into Zone 1, the court must be persuaded that reasonable minds could no differ on the matter.  When applying this test, an appellate court must consider the evidence in the light most favorable to the proponent, considering only the supporting evidence and inferences and ignoring all contrary evidence and inferences.  Zone 1 also embraces an entirely different type of case.  Sometimes little dispute exists about the facts; instead, the opponent claims that the facts do not constitute a cause of action.  In negligence cases, these determinations are expressed in terms of the legal duty owed by the defendant and thus, have come to be known as no duty cases.  No duty cases are a subset of no evidence cases.

vi.
Zone 5, at the other end of the spectrum from Zone 1, comprises cases in which the evidence on a fact issue is conclusive.  The evidence here is so strong that the critical fact has been proved as a matter of law, leaving nothing for the jury to decide.  The court asks whether reasonable minds could differ about the fact determination to be made by the jury.  Whatever the proponent’s evidence, it cannot be conclusive if opposing evidence is in the record.  But if the court finds no opposing evidence, it then goes further and looks at the record to see whether the evidence supporting the proponent’s issue is enough to make it conclusive.  The unopposed testimony of an interested witness is considered conclusive if it meets a five-part test of credibility: (1) it pertains to matters reasonably capable of exact statement, (2) it is clear, direct, and positive, (3) it is initially devoid of inconsistencies, (4) it is uncontradicted either by the testimony of other witnesses or by circumstances, and (5) it is of a kind that could be readily controverted if untrue.  In short, evidence meets this test when nothing in the record causes a reasonable suspicion as to its truth.  The prevailing and better view is that the reasonable minds test should apply here.  If there is nothing to cast suspicion on the testimony—that is—if reasonable minds could not differ—then the jury must accept it.  What if the uncontroverted testimony of a party witness is an admission against interest?  Then it can be conclusive without the application of the five-part credibility test.  The fact that the admission is against interest is enough to vouch for its credibility.

vii.
Zones 2, 3, and 4 look at all the evidence on both sides, and then makes a predominantly intuitive judgment: is the evidence—already identified as some evidence—in satisfactory harmony with the fact-finding it supports?  A reviewing court may not substitute its judgment for the jury’s merely because it would have found the facts differently, but the court must nevertheless review the entire record to determine whether the evidence was so one-sided that the verdict will not be allowed to stand.  Courts are told that the jury’s findings should not be disturbed unless the verdict is manifestly unjust or such as to shock the conscience or clearly demonstrate bias.  Although a trial court does not sit to approve miscarriages of justice, it should have a decent respect for the collective wisdom of the jury and accept the verdict in most cases.

viii.
When the jury has made a negative finding and a proponent successfully attacks it because the evidence falls in Zone 5, or when an opponent successfully attacks an affirmative jury finding because the evidence falls in Zone 1, the proper remedy in the trial court is usually the entry of a judgment notwithstanding the verdict, or n.o.v.

ix.
When the trial court has rendered judgment based on jury findings that are contrary to Zone 1 or Zone 5 evidence, the appellate court will usually reverse the trial court and render a judgment that is in harmony with the evidence.

x.
When the trial court has rendered judgment n.o.v., erroneously disregarding a jury finding because the court believes that the evidence on it falls into Zone 1 or Zone 5, the appellate court will usually reverse and render judgment on the verdict, unless the appellee has preserved by cross-point its conditional prayer for a new trial.

xi.
But when the trial judge erroneously believes that a given fact question is governed by Zone 1 or Zone 5 evidence and short-circuits the process by rendering a summary judgment, directing a verdict, or withholding a fact question from the jury, there is no jury finding in place.  In that event, the appellate court must remand for a new trial.

xii.
Sometimes, however. An appellate court will order a new trial even when the jury has made findings that are set aside because the evidence falls into Zone 1 or Zone 5.  

xiii.
A new trial might also be appropriate in a case involving comparative negligence.  Aside from these special cases, when a jury verdict is shown to be incorrect, the usual remedy is rendition of judgment for the proponent if the supporting evidence is found to be in Zone 5, or for the opponent if the evidence is in Zone 1.

xiv.
When the evidence on an issue falls into Zones 2 or 4, the trial court must submit the issue to the jury; a directed verdict or judgment notwithstanding the verdict is improper.  Nevertheless, the jury will be allowed to make only one finding—the correct finding—and, if it does not, the trial judge will grant a motion for a new trial.  If the evidence is in Zone 2, the trial court will order a new trial because the evidence in favor of the proponent is factually insufficient to support a verdict for the proponent.  If the evidence is in Zone 4, the trial court will order a new trial because a jury finding against the proponent is contrary to the great weight and preponderance of the evidence.  According to Rule 326, the trial court can order a new trial based solely on a factual sufficiency point only twice.  A third verdict must be permitted to stand, even if the court finds that the evidence still falls into Zone 2 or Zone 4.

xv.
When an appellate court finds that the trial court has improperly denied a motion for new trial—the appellate court should reverse the trial court’s judgment and remand the case for a new trial.  By contrast, an order granting a new trial is not appealable, but is reviewable only in certain circumstances by way of mandamus.

xvi.
The Texas Supreme Court is the court of last resort on whether evidence constitutes some evidence (Zones 2, 3, and 4), no evidence (Zone 1), or conclusive evidence (Zone 5).  It has no authority—absent a mistake by the court of appeals in applying the correct legal standard—to subdivide some evidence into Zones 2, 3 or 4.  That is the exclusive province of the trial courts and the courts of appeals. 

c.
Notes and Questions (Page 44)

i.
A motion for summary judgment is often based on a legal sufficiency point—that is, that no evidence or conclusive evidence determines a given fact question.  But the denial of a motion for summary judgment does not ordinarily preserve legal sufficiency points for appeal.  Such points can be preserved only by motion for directed verdict, objection to a jury question included in the charge, motion to disregard a jury finding, motion for new trial, or motion for j.n.o.v.

ii.
When circumstances are consistent with either of two facts and nothing shows that one is more probable than the other, neither fact can be inferred.

iii.
The Texas legislature has provided a more stringent burden of proof for fact-finding leading to liability for punitive damages.  Part of the September 1995 tort reform legislation provides for punitive damages awards for fraud or malice.  Plaintiff’s burden of proof for fraud and malice leading to punitive damages is no longer preponderance of the evidence.  It is now clear and convincing evidence, which is defined as the measure or degree of proof that will produce in the mind of the trier of fact a firm belief of conviction as to the truth of the allegations sought to be established.

iv.
Generally, sufficiency of the evidence review is applied only to findings of fact that are essential to the substantive issues in the case—the causes of action and affirmative defenses upon which the final judgment is based.

d.
Leitch v. Hornsby
X.
Settlements


A.
Release



1.
McMillen v. Klingensmith




a.
Unless a party is named in a release, he is not released.

b.
A release of a party or parties named or otherwise specifically identified fully releases only the parties so named or identified, but no others.

c.
A claimant in no event will be entitled to recover more than the amount required for full satisfaction of his damages.



2.
Notes and Questions

a.
Under Texas law, the mere naming of a general class of tortfeasors in a release does not discharge the liability of each member of that class.  A tortfeasor can claim the protection of a release only if the release refers to him by name or with such descriptive particularity that his identity or his connection with the tortuous event is not left in doubt.

b.
Recall that Rule 97a provides that a judgment based upon a settlement or compromise of a claim of one party to occurrence prior to a disposition on the merits shall not operate as a bar to the claims of any other party to the occurrence absent written consent that the judgment shall act as a bar.  Settle with mutual releases, that is, have each party release the other as part of the settlement consideration.

c.
A typical settlemtn will be accomplished through a release (perhaps included in a document called “settlement agreement”), and an agreed order of dismissal with prejudice reciting that the case has been settled.  Sometimes a joint motion to dismiss is used but most judges will accept the agreed order bearing signatures showing approval of all counsel.  Taxable costs of suit are customarily borne by the defendant, but this is a matter of negotiation which should be resolved by agreement.

d.
If a minor’s interests are involved in the settlement, the court typically appoints an attorney not previously involved in the case as guardian ad litem to review the settlement from the minor’s standpoint and to report to the court as to its fairness.

e.
When the funds are received, usually by draft if an insurance company is involved, the plaintiff’s attorney must disburse the proceeds.  The money goes into the attorney’s trust account, not his personal account.  It is a breach of ethics for an attorney to place a client’s funds in his own personal account, however, briefly.  The careful attorney will prepare a settlement statement showing exactly the amount received, the costs paid for the amounts, the attorney’s share and the client’s share, and will explain the statement to the client and have the client sign it.

f.
Defendants will almost always insist that any party from whom it is obtaining a release provide it with indemnity from any future claims that arise by, through, or under the party.  Typically, an indemnity agreement is a promise to safeguard or hold the indemnitee harmless against either existing and/or future loss liability.  The agreement creates a potential cause of action in the indemnitee against the indemnitor.  This agreement protects the defendant from cross-claims and other claims that may be pending or claims asserted in the future that are derivative of the plaintiff.  Hence, the by, through, and under language typically controls the scope of the claimsfor which the plaintiff agrees to assume should any such claims be pursued against the defendant.  Another way to address this issue if the plaintiff has remaining claims is to have the plaintiff assign its claims to the defendant so that those remaining claims are now subject to the defendant’s control.  Frequently, a settlement agreement will contain both provisions.

g.
The parties can agree that the terms of the settlement agreement remain confidential.

h.
The Stowers case vests a right in the insured to sue his liability insurer for a negligent refusal to settle a claim within the limits of the policy.  The insurer’s obligation to act as an ordinarily prudent person in business management extends to claim investigation, trial defense, and settlement negotiations.  The Stowers threat is a great incentive to settlement because, by refusing an offer within the policy limits, the insurer may be saddled with whatever the judgment amount may be, even though it exceeds the policy limits.


B.
Enforcement



1.
S&A Restaurant Corporation v. Leal

a.
A party may revoke its consent to a settlement agreement at any time before judgment I rendered on the agreement.  A judgment rendered after one of the parties revokes his consent is void.

b.
The judge’s intention to render judgment in the future cannot be a present rendition of judgment.  The rendition of judgment is a present act, either by spoken word or signed memorandum, which decides the issues upon which the ruling is made.  The opportunities for error and confusion may be minimized if judgments will be rendered only in writing and signed by the trial judge after careful examination.  Oral rendition is proper under the present rules, but orderly administration requires that form of rendition to be in and by spoken words, not in mere cognition, and to have effect only insofar as those words state the pronouncement to be a present rendition of judgment.  The words used by the trial court must clearly indicate the intent to render judgment at the time the words are expressed.



2.
Notes and Questions

a.
If the judge has rendered judgment, no party can withdraw consent.  If the judgment was rendered orally, the signing of an order that strictly complies with the agreement is a ministerial act that simply memorizes the settlement agreement and judgment which was dictated into the record.  Judgment has been rendered and the party’s only recourse is to use appropriate procedures to attack that judgment.

b.
A settlement agreement or an agreed judgment is interpreted as if it were a contract and the rules governing interpretation of contracts will apply.  As in contracts, the court’s primary concern is to ascertain the intent of the parties expressed in the instrument.  If the intention is ambiguous, the court may resort to parol evidence.  Also, as in contracts, only the parties joining the agreement are bound.

c.
A party amend its pleadings to bring an action on the underlying settlement agreement, and perhaps obtain specific enforcement of it.  So long as the agreement satisfies Rule 11 (or is undisputed) and is an enforceable contract under contract law, the agreement may be enforced by a judgment on the contract, perhaps by a summary judgment.

d.
An exchange of letters between lawyers was enough to satisfy the writing requirement and the letters complied with Rule 11 even though they were filed after one of the parties refused to go through with the agreed judgment.

e.
There is a deposition exception to the Rule 11 requirement that agreements touching a pending suit be in writing or made in open court and entered of record.  Under Rule 166c, “An agreement affecting a deposition upon oral examination is enforceable if the agreement is recorded in the deposition transcript.



3.
Kennedy v. Hyde

a.
Rule 11 is a minimum requirement for enforcement of all agreements concerning pending suits, including, but not limited to, agreed judgments.  Burnaman stands for the proposition that, notwithstanding a valid Rule 11 agreement, consent must exist at the time an agreed judgment is rendered.  An agreement not in compliance with the rule will not support a consent judgment.  Thus it is said that as a general rule compliance with Rule 11 is necessary, but not sufficient for an agreed judgment.  The clear language of the rule indicates, and the court holds, that compliance with Rule 11 is a general prerequisite for any judgment enforcing an agreement touching a pending suit.

b.
The holding that Rule 11 means precisely what it says should not be interpreted as requiring slavish adherence to the literal language of the rule in all cases.  To the contrary, there are well recognized exceptions to the rule in Texas, and in other jurisdictions with similar requirements.  For example, an undisputed stipulation, an agreement attacked on the grounds of fraud or mistake, or a nonconforming agreement may be enforced for equitable reasons.

c.
In determining whether a particular situation warrants an exception to Rule 11, an examination of the policy behind the rule is always paramount.  The reason for Rule 11 is clear.  As already observed, oral agreements concerning suits are very liable to be misconstrued or forgotten, and to beget misunderstandings and controversies.



4.
Notes and Questions

a.
Even though there is an agreement or order complying with Rule 11, the court may not enter judgment unless the parties are in agreement at the time the judgment is entered.  Therefore, until the judgment is signed, any party with a change of heart can prevent its rendition.

b.
Confessions of judgment made as a part of a contract or other transaction signed before suit commences are invalid.  Conversely, some oral agreements concerning compromise of disputed claims made before trial commences may be enforceable.

c.
As a preliminary matter, a judgment can be rendered by an oral pronouncement of the judge.  Therefore, there is sometimes a question as to whether the comment by the judge was a rendition of judgment or simply an announcement of intention to review a settlement and approve or disapprove it by judgment at the appropriate time.

d.
If judgment is rendered while all the parties are in agreement, it is valid, even though the agreement does not comply with Rule 11.

e.
It is only when one party attempts to obtain a judgment based on a settlement and the other party has backed out that the Rule 11 problem surfaces.  In such a case, where one party disagrees or resists at the time the other party seeks rendition of judgment, the judge cannot render a judgment.

f.
When a judge cannot render a judgment because one party is in disagreement at the time the other seeks a rendition, the case takes one of two courses:

i.
If Rule 11 has been complied with, the party seeking to enforce the judgment must file a separate suit and sue in contract on the settlement agreement for specific performance.  If the proponent of the settlement wins, judgment will be rendered in accordance with the settlement.  But, the resistor may be claiming that the original settlement was obtained by fraudulent representation so that, after full litigation of the issues and the defense of fraud in the inducement, the proponent of the settlement may lose.  That consequence does not dispose of the underlying litigation which may then go forward.

ii.
If Rule 11 has not been complied with, the proponent of the settlement is out of luck.  This is true even though the settlement might arguably be enforceable as an oral agreement under contract law.  Rule 11 superimposes a phantom addition to the statute of frauds so that settlement agreements must be in writing to be enforceable.  Even though the proponent of the settlement is out of luck and cannot enforce the settlement under these conditions, the underlying suit remains and can go forward just as if there had been no attempt at settlement.


C.
Partial Settlements



1.
Stewart Title Guaranty Co. v. Sterling

a.
It is a rule of general acceptance that an injured party is entitled to but one satisfaction for the injuries sustained by him.  That rule is in no sense modified by the circumstance that more than one wrongdoer contributed to bring about his injuries.  There being but one injury, there can, in justice, be but one satisfaction for that injury.

b.
There is no reason we should allow a windfall double recovery in cases involving multiple defendants when double recovery is clearly prohibited against a single defendant.

c.
Any credit for settlements made by other alleged joint tortfeasors must be applied after the trebling of actual damages as provided for by the Insurance Code.

d.
The one satisfaction rule operates to prevent a plaintiff from recovering from a nonsettling tortfeasor if a settlement entered into before trial is greater than or equal to the amount awarded by the trier of fact.

e.
The Bradshaw one satisfaction rule is applicable to cases not covered by a comparative causation scheme and that any credit for settlements made by other alleged joint tortfeasors must be applied after the trebling of actual damages.



2.
Notes and Questions

a.
The one satisfaction rule prevents the plaintiff from obtaining more than one recovery for a single injury.

i.
Example: P settles with D1 for $20K.  P then goes to trial and gets jury findings of liability against D2, and the jury finds damages of $100K.  D2 is entitled to a dollar-for-dollar credit, so the judgment against D2 is for $80K.  P’s recovery is limited to one satisfaction for P’s injuries--$100K.

ii.
As the settlement gets bigger, the remaining D pays less: If P also settles with D3 for $50K, D2 will only have to pay $30K.

b.
The only way to proportionately reduce recovery by the amount of the settling D’s share is to get the jury to make findings on culpability and percentage responsibility for settling as well as nonsettling defendants.

i.
Example: P sues D1, D2, and D3.  D3 settles for $20K.  The jury finds P 0%, D1 40%, D2 30%, and D3 30% responsible.  Damages are $100K.  P settled D3’s 30% share of responsibility (worth $30K) for $20K.  D1 pays $40K, D2 pays $30K, and P recovers a total of $90K.  A dollar for dollar credit would have given P $100,000.

ii.
Assume P settles with D3 for %50K.  P has made a better settlement because it sold D’s 30% share for $50K, but that good settlement has no effect upon the other D’s.  They still pay their proportionate share.  If there had been a dollar-for-dollar credit, however, the D’s would have only had to split a total of $50K between the two of them.

c.
Usually, the applicable credit is determined by whether the jury makes findings concerning the settling defendant’s culpability (and % responsibility when appropriate).  If there are findings, the proportionate reduction is used.  If there are no findings, the dollar for dollar credit is available.

d.
Unless the statute provides otherwise, there will be a credit of some kind for settlements.  The type of credit is determined by  the jury questions asked.

e.
Tort Reform Statutes

i.
How much can the P recover? Take the jury’s damage award, less P’s percentage responsibility (unless it is so high it bars recovery), less the statutory settlement credit.

ii.
What is the statutory settlement credit?  Either dollar-for-dollar or a dollar amount based upon a sliding scale determined by the total amount of damages the jury finds.  The defendants elect whether to take dollar-for-dollar or the sliding scale.

iii.
How much can each D be made to pay?  Each nonsettling D is liable for its percentage of damages as found by the factfinder (not a percentage of P’s recovery).  If a defendant gets a high enough percentage, it is jointly and severally liable and can be made to pay the entire amount of P’s potential recovery.  That percentage under the current statute is over 50% in most cases (under the 1987 statute, the threshold was much lower, 10 or 20% depending upon the plaintiffs percentage).

iv.
All settling parties’ liability and proportionate responsibility are submitted to the jury (there is no choice).

v.
Examples:

aa.
Jury findings: p 10%, D1 60%, D2 20%, D3 (settled for $20K) 10%, $100K damages.  P can recover $100K less $10K (P’s 10%) less $20K (dollar-for-dollar), equals $70K.  If no joint and several, D1 could be made to pay at most $60K, D2 at most $20K.  But since that is more than P can recover, D1 would pay 60/80 (3/4) of $70K and D2 would pay 20/80 (1/4) of $70K.  In fact, D1 is jointly and severally liable, so D1 can be made to pay the whole judgment, and seek contribution from D2.

bb.
Jury findings: P 0%, D1 30%, D2 20%, D3 (settled for $20K) 50%, $100K damages.  P can recover $100K less $20K (dollar-for-dollar credit) equals $80K.  No joint and several liability.  D1 can be made to pay $30K, D2 can be made to pay $20K.  So, P really can recover only $50K.  The same result as under proportionate reduction.

cc.
Jury findings: P 0%, D1 60%, D2 0%, D3 (settled for $20K) 40%, $100K damages.  P can recover $100K less $20K (dollar-for-dollar credit) equals $80K.  D1 is jointly and severally liable, so can be made to pay the entire $80K.  Because D2 is not responsible, there are no contribution rights against D2.  There are never contribution rights against a settling party.  So, D1 pays for its own share, plus D3’s share, less a dollar-for-dollar credit.


D.
Mary Carter Agreements



1.
Elbaor v. Smith

a.
A Mary Carter Agreement exists when the settling defendant retains a financial stake in the plaintiff’s recovery and remains a party at the trial of the case.

b.
A Mary Carter Agreement exists, under the court’s definition, when the plaintiff enters into a settlement agreement with one defendant and goes to trial against the remaining defendants.  The settling defendant, who remains a party, guarantees the plaintiff a minimum payment, which may be offset in whole or in part by an excess judgment recovered at trial.  This creates tremendous incentive for the settling defendant to ensure that the plaintiff succeeds in obtaining a sizable recovery, and thus motivates the defendant to assist greatly in the plaintiff’s presentation of the case.  

c.
As a matter of public policy, the court favors settlement, but does not favor partial settlements that promote rather than discourage further litigation.  And the court does not favor settlement arrangements that skew the trial process, mislead the jury, promote unethical collusion among nominal adversaries, and create the likelihood that a less culpable defendant will be hit with the full judgment.  The bottom line is that public policy favoring fair trials outweighs public policy favoring partial settlements.

d.
Mary Carter Agreements are void as violative of sound public policy.



2.
Notes and Questions

a.
Mary Carter Agreements threaten the nonsettling defendant’s due process right to a fair trial.  First, settling defendants have an incentive to perjure themselves, since they have a financial interest in the plaintiff’s recovery.  Second, Mary Carter Agreements skew the presentation of the case to the jury.  Jurors, unfamiliar with court proceedings, come to court expecting to see a contest between the plaintiff and defendants, but instead see one of the defendants cooperating with the plaintiff or standing mute.  Such cooperation is certainly detrimental to the nonsettling defendant.  Third, Mary Carter Agreements give plaintiffs and settling defendants procedural advantages, the most egregious example being the plaintiffs can lead friendly settling defendants on cross-examination, and vice versa.

b.
Settlement offers and agreements should be withheld from the jury because they might be taken as an admission of liability.  Settlements may become admissible as impeachment and are, therefore, discoverable under Rule 166b-2f(2).

c.
It now appears that a failure to object to a Mary Carter arrangement may result in waiver.



3.
City of Houston v. Sam P. Wallace and Co.

a.
Texas adheres to the rule that information about settlement agreements should be excluded from the jury, because the agreement may be taken as an admission of liability.  The court recently recognized that an exception to that general rule will be made when a plaintiff and one defendant settle a cause on an agreement that the settling defendant will receive back a percentage of what the plaintiff recovers from the other defendant.

XI.
Appeals


A.
Court of Appeals Jurisdiction



1.
Texas Constitution Art V, §6



2.
Texas Government Code §§22.220, 22.225



3.
Rules 301 and 392b



4.
CPRC §§51.012, 51.014



5.
Generally

a.
The court of appeals generally has jurisdiction only over final judgments.  A court of appeals has no jurisdiction if the judgment is not final, unless a statute provides for interlocutory review.

b.
The trial court’s plenary power expires 30 days after a final judgment is signed, or if a timely post-judgment motion is filed, 30 days after the motion is overruled by order or by operation of law.  A trial court does not lose power over a judgment that is not final, because the time periods do not begin to run.



6.
Notes and Questions (page 557)

a.
Only one final judgment may be rendered in any cause.  And a final judgment is one that disposes of all parties and all issues in a lawsuit.  After a final judgment is signed, a second judgment does not vacate the first and is a nullity.  It is extremely important to know when a judgment becomes final for at least two reasons: (1) unless otherwise allowed by statute, a party can only appeal a final judgment because the court of appeals has jurisdiction only over final judgments; and (2) the deadlines for the expiration of the trial court’s plenary power over the cause runs from the date the final judgment is signed.

b.
A judgment that does not dispose of all parties and all claims leaving something to be determined and adjudicated by the court in disposing of the parties and their rights is interlocutory.  The court of appeals has jurisdiction over an interlocutory judgment only if a statute gives the court of appeals jurisdiction.  Most interlocutory appeals are listed in CPRC §51.014.  The venue statute enacted in 1995 also allows an interlocutory appeal from an order granting or denying intervention or joinder under CPRC §15.003.

c.
The doctrine of presumed disposition—if the judgment is rendered after a conventional trial on the merits, it is presumed that the court disposed of all the issues and parties, unless the terms of the judgment make clear that it is not.

d.
If a default judgment is rendered, it is not presumed that the court disposed of all issues and parties.  A summary judgment that does not expressly dispose of all issues is not a final judgment.



7.
Houston Health Clubs, Inc. v. First Court of Appeals

a.
Following a conventional trial on the merits, the judgment is presumed final.  However, the presumption does not apply to summary judgments or default judgments.



8.
Notes and Questions (page 560)

a.
A statement which expressly denies all claims not specifically disposed of in the judgment (and thus expressly disposes of all claims), is called a Mother Hubbard Clause.  For a while, but no longer, any judgment containing a Mother Hubbard Clause was deemed final.



9.
Lehman v. Har-Con Corporation

a.
But the language of an order or judgment can make it final even though it should have been interlocutory, if that language expressly disposes of all claims and all parties.  It is not enough, of course, that the order of judgment merely use the word final.  The intent to finally dispose of the case must be unequivocally expressed in the words of the order itself.

b.
The inclusion of a Mother Hubbard Clause—by which we mean the statement, “all relief not granted is denied,” or essentially those words—does not indicate that a judgment rendered without a conventional trial is final for purposes of trial.

c.
To determine whether an order disposes of all pending claims and parties, it may of course be necessary for the appellate court to look to the record in the case.



10.
Notes and Questions (page 578)

a.
The court notes it will be reversible error for the trial court to grant a summary judgment without a proper motion or grounds, because the trial court cannot grant more summary judgment relief than requested in the motion.

b.
After Lehman, an interlocutory, partial judgment will be final if any of the following occurs:

i.
The judgment clearly and equivocally states that it disposes of all claims and parties: Even if the judge and the parties do not intend the judgment to be final, if it contains clear and unequivocal language, such as the Lehman magic language clause, it expressly disposes of all claims and parties and is a final judgment.

ii.
The other claims and parties in the lawsuit are disposed of in subsequent judgments or orders: Therefore it is possible that one would have to assemble several documents to determine the final disposition of all the claims in a single suit.

iii.
The cause is severed.

c.
The denial of a summary judgment is not a final judgment and is not ordinarily appealable.  However, when there are crossmotions for summary judgment and the court grants one and denies the other, both orders (the grant and the denial of summary judgment) may be appealed at the same time.

d.
The trap that can catch the would-be appellant dozing and cut off appellate remedies has a counterpart which appears in connection with severance.  When part of a case is severed, the case becomes two separate cases with separate cause numbers.  Often the new cause number is simply the old one with an A added to it.  So cause number 1445 remains 1445 and the severed cause becomes 1445-A.  A judgment that is not final can be made final by severance, which removes the unresolved claims into another cause.

e.
Suppose that D1 revives and hires a new attorney to appeal the default judgment.  The new attorney inadvertently files a motion for new trial in the wrong cause number.  It is clear nowadays that the errant counsel in such a case gets a second chance.  When an appellate step taken under the wrong cause number is a bona fide attempt to invoke the jurisdiction of the court of appeals, the appellant must have an opportunity to cure before having the case dismissed.  A similar trap can occur when a plaintiff obtains a summary judgment against one defendant and then nonsuits the remaining defendant.  Suddenly, when the judge signs the order of nonsuit, the partial summary judgment becomes final and the deadlines begin to run.



11.
Notes and Questions (page 582)

a.
To complain of any error on appeal, the record must reflect that the complaint was timely and properly made by request, objection or motion and ruled on by the trial court.

b.
Generally speaking, all time periods run from the date the judgment is signed.  There are two exceptions, however: the deadlines for the filing of appellate briefs run from the date the record is filed in the court of appeals.  For cases in which a motion for new trial or motion to modify judgment is filed, the period of trial court plenary jurisdiction runs from the date the motion for new trial is overruled.  The plenary jurisdiction period can be greatly compressed, however, if the trial court overrules an early motion.

c.
When a party receives notice of a judgment between 20 and 90 days after the judgment is signed, the party can file a sworn motion in the trial court setting out the date that the party actually got notice of the judgment, asking that the deadlines start from the date of notice rather than the date of judgment.  Therefore, using these provisions, plenary power will expire and motions for new trial must be filed up to 120 days after the judgment is signed, rather than 30 days as provided in the ordinary timetables.  The supreme court has held that the motion must be filed within 90 days after the judgment is signed.  If the notice is more than 90 days late, the rule provides no way to restart the clock and the party’s remedy is by restricted appeal to the court of appeals in a default judgment case or equitable bill of review.  If the notice is received within 20 days, the assumption seems to be that the party is not harmed.  Restarting the clock requires a sworn motion, notice, and hearing, at which the afflicted party must prove the first date of actual notice.  There is a second way to restart the clock.  A new judgment which. By its terms vacates an earlier judgment starts the timetable running again from the beginning.

d.
Accelerated appeals are governed by TRAP 28.  Appeals are accelerated in appeals from interlocutory orders and in quo warranto proceedings.  The notice of appeal must be filed within 20 days after judgment or order appealed from is signed, and a motion for new trial will not extend the deadline.

e.
TRAP 2 allows an appellate court to suspend the operation of any rule in a particular case for good cause.

f.
The most critical of many deadlines is the one governing the filing of a notice of appeal with the trial court clerk under TRAP 25.1(a).  This is the essential act without which there is no appeal, because—absent a timely filing—the appellate court has no jurisdiction over the appeal.  TRAP 26 provides that the notice must be filed within 30 days after the judgment is signed, or within 90 days after the judgment is signed if any party files a timely motion for new trial, motion to modify the judgment, motion to reinstate, or request for findings of fact and conclusions of law in a bench trial.

g.
TRAP 26.1(a)(4) extends appellate deadlines if the requested findings and conclusions are required by the Rules or, if not required, could properly be considered by the appellate court.

h.
IKB Industries Ltd. V. Pro-Line Corp.

i.
The most restrictive construction of Rule 41(a)(1) would not allow a request for findings and conclusions to extend the time for perfecting appeal unless the request was proper under Rule 296—that is, in any case tried in the district or county court without a jury.

ii.
A request for findings of fact and conclusions of law does not extend the time for perfecting appeal of a judgment rendered as a matter of law, where findings and conclusions can have no purpose and should not be requested, made, or conside5red on appeal.  Examples are summary judgment, judgment after directed verdict, judgment n.o.v., default judgment awarding liquidated damages, dismissal for want of prosecution without an evidentiary hearing, dismissal based on the pleadings or special exceptions, and any judgment rendered without an evidentiary hearing.  A timely filed request for findings of fact and conclusions of law extends the time for perfecting appeal when findings and conclusions are required by Rule 296, or when they are not required by Rule 296 but are not without purpose—that is, they could properly be considered by the appellate court.  Examples are judgment after a conventional trial before the court, default judgment on a claim for unliquidated damages, judgment rendered as sanctions, and any judgment based in any part on an evidentiary hearing.

i.
Under TRAP 27, a prematurely filed notice of appeal, or any other prematurely taken action, is given effect as if the action had been taken in a timely fashion.

j.
TRAP 26.3 allows the appellate court to extend the time for perfecting appeal for 15 days, if the party seeking the extension files the notice of appeal and a motion to extend time within that 15 day period.  The motion must reasonably explain the need for the extension.  Parties may seek additional time for filing other matters as well.

k.
Verburgt v. Dorner

i.
We hold that a motion for extension of time is necessarily implied when an appellant acting in good faith files a bond beyond the time allowed by Rule 41(a)(1), but within the 15 day period in which the appellant would be entitled to move to extend the filing deadline under Rule 41(a)(2).  Once the period for granting a motion for extension of time under Rule 41(a)(2) has passed, a party can no longer invoke the appellate court’s jurisdiction.  It also does not alter the time for perfecting an appeal beyond the period authorized by Rule 41(a).

l.
Motions to extend time require a reasonable explanation.  The Texas Supreme Court has held that a reasonable explanation means any plausible statement of circumstances indicating the failure to file within the required period was not deliberate or intentional, but was the result of inadvertence, mistake, or mischance…Any conduct short of deliberate or intentional noncompliance qualifies as inadvertence, mistake or mischance—even if that conduct can also be characterized as professional negligence.

m.
Upon perfecting the appeal, the appellant must file a docketing statement with the court of appeals that gives a substantial amount of information about the parties, lawyers, trial court, and dates.  This also gives the court of appeals notice that the appeal may be coming.  The docketing statement is not jurisdictional, only informational.

n.
The appellate record is made up of the clerk’s record—selected trial court documents and papers—which is requested from the clerk, and reporter’s record—the Q and A transcript of court proceedings made by the court reporter—which is requested from the court reporter.  It is now the duty of the court reporter and the clerk, not the appellant, to file the record.  Late filing is a matter for the appellate court to take up with the clerk and court reporter.  Technically, the clerk’s record need not be requested, however, the parties need to pay the fee for preparing the record, and be sure that any papers not listed as automatically included, but needed for the appeal, are included.  The appellant must request the reporter’s record from the official court reporter at or before the time for perfecting the appeal, and make satisfactory arrangements for paying for it.  The record must be filed with the court of appeals within 60 days after the judgment is signed or 120 days after the judgment is signed if there was a timely filed motion for new trial.

o.
The rules allow parties to rely on a partial record, instead of having the court reporter transcribe the entire record of the trial.  It is generally recognized that an appellant should ordinarily request a full record, unless it is absolutely necessary to cut costs by cutting the record down to size.  TRAP 34.6(c) contains a presumption that a partial record is the entire record for purposes of the appeal for the issues identified.

p.
The appellant’s brief to the court of appeals is due 30 days after the record is filed, and the appellee’s brief 30 days after the appellant’s brief is filed.  The appellant may file a reply brief within 20 days after the date the appellee’s brief was filed.  Appellant and appellee briefs are limited to 50 pages and a reply brief is limited to 25 pages.  If the appellant fails to file its brief, the appeal can be dismissed for want of prosecution.  If the appellee fails to file its brief, the appellate court cannot simply grant the relief requested by the appellant—the appellant must satisfy the burden of showing error and harm.

q.
Appellate courts must now look to the argument to determine the nature of complaints, including any subsidiary issues, rather than the points or issues alone.  If the court is able to ascertain the nature of the complaint from the argument, the issue will be preserved for appellate review.

r.
Polanco v. Pan American University: Texas has certain appellate rules which require appellants to designate specific points of error.

s.
If a party desires oral argument, the party must include a request for oral argument on the front cover of its brief.  Even when both parties request oral argument, the court of appeals may decide to submit the case without argument because it doubts that argument would significantly aid the court in determining the legal and factual issues presented in the appeal.  The clerk must give written notice to all parties at least 21 days before the submission date telling the parties whether argument will be allowed or not, the submission date, time allowed for argument (if any), and the names of panel members.

t.
TRAP 24 provides for the filing of a bond or deposit that will suspend enforcement of the underlying judgment through the pendency of the appeal.  The supersedeas bond guarantees payment of an ultimate judgment against the appellant.

u.
Under TRAP 25.1(c), any party who wishes to alter the trial court’s judgment must perfect an appeal.  Every party that has a complaint about the judgment must file a notice of appeal and file an appellant’s brief, bringing up points of error or issues on appeal, to which the appellee responds in the appellee’s brief.

v.
TRAP 38.2 reatins cross-points in one situation, also discussed in TRCP 324(c), where the judgment is granting notwithstanding the verdict, and the verdict-winner (now judgment-loser) appeals.  The judgment winner (verdict loser) can raise cross-points attacking the verdict should the jnov be reversed on appeal.

w.
When an appellant presents remand and rendition points, the courts of appeals should address the rendition points first, as an error that requires rendering judgment may make the remand points moot.  When reversing a trial court’s judgment, TRAP 43.3 requires the appellate court to render the judgment that the trial court should have rendered, except when a remand is necessary for further proceedings or when the interests of justice require a remand.  Rendition is appropriate:

i.
When a no evidence point that is properly preserved (not solely by a motion for new trial) is sustained; and

ii.
When the trial court’s judgment notwithstanding the verdict is reversed (and judgment on the jury’s verdict is rendered).

x.
Within 15 days after the court of appeals issues its judgment, any party can file a motion for rehearing to try to convince the appellate court to revise its judgment or opinion.  A motion for rehearing is no longer required to preserve points of error or issues for obtaining review in the Supreme Court.  The motion extends time for filing the petition for review to the Supreme Court.

y.
The court of appeals jurisdiction automatically ceases 60 days after the judgment if no timely motion for rehearing or motion to extend time is filed, or 30 days after all timely filed motions for rehearing and motions to extend time are overruled.

z.
TRAP 45 gives the courts of appeals broad powers to award sanctions for frivolous appeals.

aa.
Someone unable to pay the costs of appeal may file an affidavit of indigence with or before the notice of appeal, pursuant to TRAP 20.  If no contest to the affidavit is filed and sustained, the party can proceed with the appeal without paying the cost for the record or any filing fees.


C.
Jurisdiction of the Supreme Court of Texas



1.
Texas Constitution Art. V, §3



2.
Texas Government Code 22.001



3.
In Re King’s Estate



4.
Pool v. Ford Motor Company

a.
Art. V, §6 of the Constitution is no more to be ignored than any other part of that document, and that provision, with the decisions, statutes and rules based upon it, requires the Court of Civil Appeals, upon proper assignment, to consider the fact question of weight and preponderance of all the evidence and to order or deny a new trial accordingly as to the verdict may thus appear to it clearly unjust or otherwise.

b.
In Re King’s Estate established that the supreme court might take jurisdiction, notwithstanding the finality of judgments of the courts of civil appeals on fact questions, in order to determine if a correct standard has been applied by the intermediate courts.

c.
Courts of appeals, when reversing on insufficiency grounds, should, in their opinions, detail the evidence relevant to the issue in consideration and clearly state why the jury’s finding is factually insufficient or is so against the great weight and preponderance as to be manifestly unjust; why it shocks the conscience; or clearly demonstrates bias.  Further, those courts, in their opinions, should state in what regard the contrary evidence greatly outweighs the evidence in support of the verdict.



5.
Notes and Questions

a.
The Texas Constitution limits the Supreme Court’s jurisdiction to questions of law in civil cases.  The Supreme Court has no jurisdiction to address factual sufficiency points (Zones 2 and 4).  The Supreme Court cannot review the record and determine whether the court of appeals correctly determined whether the evidence is factually sufficient or not to support the jury’s verdict.  The Supreme Court can, however, review the legal standard by which the court of appeals reviews factual sufficiency points, and if the wrong legal standard was applied, remand for reconsideration with the correct legal standard.

b.
The court will sustain a legal sufficiency point when:


i.
There is a complete absence of evidence of a vital fact

ii.
The court is barred by rules of law or of evidence from giving weight to the only evidence offered to prove a vital fact

iii.
The evidence offered to prove a vital fact is no more than a mere scintilla, or

iv.
The evidence conclusively establishes the opposite of a vital fact.

c.
Section 22.001 of the Government Code specifies the five types of cases over which the Supreme Court has jurisdiction, and also includes a sixth that allows the court to hear other cases where it appears the court of appeals committed an error that is of such importance to the jurisprudence of the state that it requires correction.

d.
When the Supreme Court has jurisdiction over a particular case, review is discretionary.

e.
Government Code 22.225(b) provides that the court of appeals judgment is conclusive on the law and facts in five types of cases, including interlocutory appeals.  But 22.225(c) provides that the supreme court does have jurisdiction over these cases if the justices of the courts of appeals disagree on a question of law material to the decision or in which one of the courts of appeals holds differently from a prior decision of another court of appeals or the supreme court.



6.
Southwestern Refining Company v. Bernal

a.
The Supreme Court has jurisdiction over interlocutory appeals when the court of appeals decision conflicts with a prior decision of another court of appeals or this court on a question of law material to the decision of the case.  The standard for conflicts jurisdiction is whether the rulings in two cases are so far upon the same state of facts that the decision of one case is necessarily conclusive of the decision in the other.

b.
For jurisdiction to attach on the basis of conflict, the conflict must be on the very question of law actually involved and determined, in respect of an issue in both cases, the test being whether one would operate to overrule the other in case they were both rendered by the same court.

c.
Conflicts jurisdiction does not require that the two cases be identical either on the facts underlying the causes of action nor on the procedural facts.  Cases do not conflict if a material factual difference legitimately distinguishes their holdings.  On the other hand, immaterial factual variations do not preclude a finding or jurisdictional conflict.  A conflict could arise on very different underlying facts if those facts are not important to the legal principal being announced.



7.
Wagner and Brown v. Horwood



8.
Notes and Questions

a.
The petition for review, governed by TRAP 53, is not intended to serve as the brief on the merits of all issues presented for review.  Instead, it is designed principally to tell the court why it should exercise jurisdiction in the case.  The petition for review is limited to 15 pages and, in theory, is designed to allow each justice time to read all petitions filed and to decide whether to grant each petition on that basis, rather than on summaries prepared by staff attorneys.  The decision whether to grant or deny the petition is purely a matter of judicial discretion.  In exercising its discretion, the court may consider, among other things, whether there is a dissenting opinion in the court of appeals, whether there is a conflict among courts on the issue, whether the case involves constitutional issues, whether the case presents issues concerning the construction or validity of a statute, whether the error is of such importance to the state’s jurisprudence that it should be corrected, and whether it presents an issue of first impression for the Supreme Court.

b.
Any party aggrieved  by the judgment of the court of appeals must file a petition for review.  The petition must be filed within 45 days after the date the court of appeals rendered judgment if no timely motion for rehearing is filed, or 45 days after the date all motions for rehearing were overruled.  Once one party has filed a petition for review, others must file within this 45 day period, or within 30 days after any preceding petition is filed, whichever is later.  The issues or points raised in the petition must have been preserved in the trial court and assigned as error in the court of appeals.

c.
The Supreme Court may grant the petition or choose from four different orders when it chooses not to grant as set out in TRAP 56.  The court most often denies the petition, which means that the court of appeals decision may contain an error, but not such that is of such importance that it requires correction.  If the Court lacks jurisdiction, it will dismiss the case with the notation dismissed w.o.j.  If the petition is refused, the court has determined that the Court of Appeals judgment and the legal principles announced in the opinion are correct.  A pet. Ref’d notation gives the court of appeals opinion the same precedential value as an opinion of the Supreme Court.  If the court grants the petition, but then determines that review should not have been granted, it may set aside the order granting review, and either deny or refuse review.  A vote of 4 justices will grant the petition, and the petition can be granted on some issues or points of error and not others.  Within 15 days after the court issues its order disposing of the petition for review, or its judgment if the petition was granted, the parties may file a motion for rehearing pursuant to TRAP 64.

d.
TRAP 54.2(a) mandates that the court of appeals not send the original record of the trial court proceedings to the Supreme Court unless requested.  Unless and until the Supreme Court requests the record, the appendix to the petition for review serves the purpose of the record.  Thus, the appendix is very important.  TRAP 53.2(k) mandates the contents of the appendix—the trial court judgment or appealable order, the jury verdict or findings of fact and conclusions of law on which argument is based and the text of any contract or document central to the argument.

e.
A response to the petition is not required, and some parties may choose not to file one.  If no response is filed, the Court can deny or dismiss the petition.  However, it may not grant or refuse the petition without first requesting a response.  If the respondent chooses to file a response, it must be filed within 30 days after the petition is filed, and any reply must be filed within 45 days after the response is filed.

f.
TRAP 53.5 expressly permits the petition to file an 8 page reply within 15 days of the filing of the response.

g.
The Supreme Court may request full briefs on the merits under TRAP 55.1.  Both petitioner’s and respondent’s briefs are limited to 50 pages, and a reply brief of 25 pages is also allowed.

h.
The Supreme Court may grant a petition for review and hand down an opinion without oral argument upon a vote of at least six members of the court.

i.
Rule 57 provides for direct appeals to the Supreme Court in cases allowed by Constitution or statute.  Section 22.001(3)(c) allows direct appeals when the trial court grants or denies an injunction on the ground of the constitutionality of a Texas statute.  The direct appeal is perfected as are ordinary appeals to the courts of appeals, thus, those deadlines must be followed.

j.
Federal appellate courts can certify questions of law to the Texas Supreme Court under TRAP 58.  The Supreme Court can decline to answer the question.


D.
Original Jurisdiction in the Appellate Courts



1.
Deloitte & Touche LLP v. The Fourteenth Court of Appeals

a.
The supreme court or a justice of the supreme court may issue writs of procendo and certiorari and all writs of quo warranto and mandamus agreeable to the principles of law regulating those writs, against a statutory county court judge, a statutory probate court judge, a district judge, a court of appeals or a justice of a court of appeals, or any officer of state government except the governor, the court of criminal appeals, or a judge of the court of criminal appeals.

b.
A party seeking mandamus relief must establish the lack of an adequate appellate remedy.

c.
The Supreme Court has appellate jurisdiction only over the following cases when they have brought to the court of appeals:


i.
Cases in which the justices in the court of appeals disagree

ii.
Cases in which the court of appeals decision conflicts with another court of appeals or supreme court decision

iii.
Cases involving the construction or validity of a statute

iv.
Cases involving state revenue

v.
Cases in which the railroad commission is a party and

vi.
Cases in which the error committed by the court of appeals is of such importance to the jurisprudence of the state to require correction, unless the judgment of the court of appeals is made final by statute.  

d.
A court of appeals judgment is final and unappealable, absent a dissent or conflict, in several types of cases , including election contests not involving a state officer or the validity of a statute.



2.
Walker v. Packer

a.
Traditionally, the writ of mandamus is issued only to compel the performance of a ministerial act or duty.  The Court has used the writ to correct a clear abuse of discretion committed by the trial court.  A trial court clearly abuses its discretion if it reaches a decision so arbitrary and unreasonable as to amount to a clear and prejudicial error of law.  With respect to resolution of factual issues or matters committed to the trial court’s discretion, for example, the reviewing court may not substitute its judgment for that of the trial court.

b.
Review of a trial court’s determination of the legal principles controlling its ruling is much less deferential.  A trial court has no discretion in determining what the law is or applying the law to facts.



3.
Notes and Questions

a.
Mandamus is available only when the judge has clearly abused its discretion and the remedy of an ordinary appeal is inadequate.

XII.
Res Judicata and Collateral Estoppel


A.
Basics



1.
Getty Oil Company v. Insurance Company of North America

a.
Texas follows the transactional approach to res judicata.  Under this approach, a judgment in an earlier suit precludes a second action by the parties and their privies not only on matters actually litigated, but also on causes of action or defenses which arise out of the same subject matter and which might have been litigated in the first suit.

b.
Factors to consider in determining whether facts constitute a single transaction are their relatedness in time, space, origin, or motivation, and whether taken together, they form a convenient unit for trial purposes.

c.
The contingent nature of claims does not preclude the operation of res judicata.  A subsequent suit will be barred if it arises out of the same subject matter of a previous suit and which, through the exercise of diligence, could have been litigated in a prior suit.

d.
The court does not hold that a defendant must assert a cross-claim against a co-defendant because it arises from the same subject matter as the plaintiff’s claim.  Rule 97(e) clearly makes such a cross-claim permissive; the defendant may assert it, but is not required to.  Rule 97(e) comports with the principle that res judicata applies only to adverse parties.  Where two parties are aligned in the first action and no issues are drawn between them, the judgment in that action doers not preclude later claims between those parties.  However, where a defendant does assert a cross-claim against a co-party, they become adverse, and the principles of res judicata apply.  The cross-claimant becomes a plaintiff for res judicata purposes, and is required to assert all claims against the cross-defendant arising from the subject matter of the original cross-claim.

e.
A former judgment bars a second suit against all who were in privity with the parties to the first suit.  There is no general definition of privity that can be automatically applied in all res judicata cases; the circumstances of each case must be examined.  Those in privity with a party may include persons who exert control over the action, persons whose interest are represented by the party, or successors in interest ot the party.

f.
The doctrine of collateral estoppel precludes relitigation of ultimate issues of fact actually litigated and essential to the judgment in a prior suit.

g.
Collateral estoppel requires that the issue decided in the first action be identical to the issue in the pending action.



2. 
Notes and Questions (Page 626)

a.
The operation of res judicata (claim preclusion) is entirely different from that of collateral estoppel (issue preclusion).  The term res judicata is sometimes used in its broad sense to include both claim preclusion and issue preclusion.  The conventional usage among lawyers and judges makes res judicata apply only to claim preclusion and collateral estoppel apply to issue preclusion.

b.
Collateral estoppel, as Getty demonstrates, is more limited than res judicata.  It operates to foreclose only specific issues already decided in a prior case and doesnot bar an entire cause of action or defense as res judicata does.  Collateral estoppel operates only after a question has been fully and fairly litigated—actually tried—whereas res judicata bars not only the claims actually litigated but those arising from the same transaction that could have been litigated.  Collateral estoppel can apply only where the issue sought to be foreclosed in case 2 is identical to the issue decided in case 1.  No such restriction limits res judicata.  Res judicata requires mutuality; that is, both the party invoking res judicata and the party to be bound in case 2 must have been parties—or in privity with a party—in case 1.  Mutuality is not requied in collateral estoppel.

c.
Collateral estoppel is potentially applicable to both factual and legal determinations.

d.
Res judicata, or claim preclusion, involves the dual principles of merger and bar.  On the one hand, if a plaintiff prevails in a lawsuit, his cause of action merges into the judgment and the cause of action  dissolves.  On the other hand, if the defendant wins the original suit, the plaintiff is barred from bringing another action on claims actually brought and also on claims that could have been litigated in the cause of action.  Thus, res judicata prevents a plaintiff from splitting his cause of action and subsequently asserting claims and could have been  litigated in the first instance.

e.
Bonniwell v. Beech Aircraft Corp. is the landmark Texas case establishing the prerequisites for collateral estoppel as follows: 

i.
The facts sought to be litigated in the second action were fully and fairly litigated in the prior action

ii.
Those facts were essential to the judgment in the first action 

iii.
The parties were cast as adversaries in the first action



3.
Benson v. Wanda Petroleum Company

a.
The rule of collateral estoppel, or as sometimes phrased, estoppel by judgment, bars relitigation in a subsequent action upon a different cause of action of fact issues actually litigated and essential to a prior judgment.  It has been said that the rule rests upon equitable principles and upon the broad principles of justice.  The rule is generally states as binding a party and those in privity with him.

b.
Privity is a word which expresses the idea that as to certain matters and in certain circumstances persons who are not parties to an action but who are connected with it in their interests are affected by the judgment with reference to interests involved in the action, as if they were parties.

c.
Privity is not established by the mere fact that persons may happen to be interested in the same question or in proving the same state of facts.  Privity connotes those who are in law so connected with a party to the judgment as to have such an identity of interest that the party to the judgment represented the same legal right.  There is no generally prevailing definition of privity which can be automatically applied to all cases involving the doctrine of res judicata and the determination of who are privies requires careful examination into the circumstances of each case as it arises.

d.
The restatement definition states that the word privy includes those who control an action although not parties to it; those whose interests are represented by a party to the action; successors in interest.

e.
Due process requires that the rule of collateral estoppel operate only against persons who have had their day in court either as a party to the prior suit or as a privy, and, where not so, that, at the least, the presently asserted interest was actually and adequately represented in the prior trial.


4.
Notes and Questions (Page 630)

a.
If a non-party to a prior litigation was in privity with one who was a party to it, the non-party is bound the same as if it had been a party.  That is true of both res judicata and collateral estoppel.


b.
The application of privity is hard to predict.  Virtual representation is not the controlling test.  The application of privity based on the control test will require specific factual development in each case.



5.
Scurlock Oil Co. v. Smithwick

a.
A final judgment retains all of its res judicata consequences pending decision on appeal, except in the unusual situation in which the appeal actually involves a full trial de novo.

b.
A judgment otherwise final remains so despite the taking of an appeal unless what is called an appeal actually consists of a trial de novo.

c.
A judgment in a second case based on the preclusive effects of a prior judgment should not stand if the first judgment is reversed.



6.
Notes and Questions (Page 632)

a.
A trial court may have considerable discretion in the application of collateral estoppel.

b.
Scurlock Oil applies only to judgments which are final ,at least at the trial court level.  A judgment must be final and appealable to be entitled to res judicata or collateral estoppel effect.  Thus, a partial summary judgment that is neither final nor appealable cannot support a plea of res judicata.



7.
Eagle Properties v. Scharbauer

a.
In order to invoke the doctrine of collateral estoppel a party must establish:

i.
The facts sought to be litigated in the first action were fully and fairly litigated in the prior action

ii.
Those facts were essential to the judgment in the first action

iii.
The parties were cast as adversaries in the first action

b.
Under state law, collateral estoppel only precludes the relitigation of identical issues of fact or law which were actually litigated and essential to the prior judgment.  If a judgment of a court of first instance is based on determinations of two issues, either of which standing independently would be sufficient to support the result, the judgment is not conclusive with respect to either issue standing alone.



8.
Law of the Case and One Satisfaction

a.
Law of the case is a concept different from, but sometimes confused with res judicata and collateral estoppel.  The law of the case doctrine is defined as that principle under which questions of law decided on appeal to a court of last resort will govern the case throughout its subsequent stages.  By narrowing the issues in successive stages of litigation, the law of the case doctrine is intended to achieve uniformity of decision as well as judicial economy and efficiency.  The doctrine is based on public policy and is aimed at putting an end to litigation.  The doctrine of the law of the case only applies to questions of law and does not apply to questions of fact.  Further, the doctrine does not necessarily apply when either the issues of fact presented at successive appeals are not substantially the same as those involved in the first trial.  When the second trial or proceeding, one or both of the parties amend their pleadings, it may be that the issues or facts have sufficiently changed so that the law f the case no longer applies.

b.
There is no obligation to bring in additional parties in order to avoid the operation of res judicata.  Co-parties are not obligated to bring the same transaction claims against each other until one of them makes a claim against the other.


B.
Non-Mutuality



1.
Hardy v. Fleming

a.
Originally, mutuality was essential to the invocation of collateral estoppel.  However, the requirement of mutuality is nowhere mentioned in the last definition of collateral estoppel made by the Supreme Court where it was stated: “The rule of collateral estoppel, or as sometimes phrased, estoppel by judgment, bars relitigation in a subsequent action upon a different cause of action of fact issues actually litigated and essential to a prior judgment.  It has been said that the rule rests upon equitable principles and upon the broad principles of justice.  The rule is generally stated as binding a party and those in privity with him.



2.
Notes and Questions (Page 638)

a.
This definition does not require mutuality for the invocation of collateral estoppel; rather, it is only necessary that the party against whom the plea of collateral estoppel is being asserted be a party or in privity with a party in the prior litigation.  The doctrine applies when the party against whom collateral estoppel is asserted had a full and fair opportunity to litigate the issue in the prior suit.



3.
Parklane Hosiery v. Shore

a.
Until relatively recently, the scope of collateral estoppel was limited by the doctrine of mutuality of parties.  Under this mutuality doctrine, neither party could use a prior judgment as an estoppel against the other unless both parties were bound by the judgment.

b.
Offensive use of collateral estoppel does not promote judicial economy in the same manner as defensive use does.

c.
A second argument against offensive use of collateral estoppel is that it may be unfair to a defendant/

d.
In cases where a plaintiff could easily have joined in the earlier action or where, either for the reasons discussed above or for other reasons, the application of offensice estoppel would be unfair to a defendant, a trial judge should not allow the use of offensive collateral estoppel.



4.
Notes and Questions (Page 643)

a.
Texas cases cite Parklane frequently and the Texas Supreme Court has adopted the Parklane holding placing the application of collateral estoppel within the discretion of the trial court.

b.
It is clear that the Supreme Court will apply res judicata and collateral estoppel as between administrative agencies and hearings so that a litigant will be entitled to only one administrative adjudication or fact-finding.  At least two Texas Supreme Court cases seem to assume without discussion that an administrative determination will have res judicata or collateral estoppel effects in a subsequent jury trial.

