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Intentional Torts
Right to Privacy

no right to dam. for pirating picture used in advertising Roberson
Overruled by NY legislature


unauthorized use of likeness eligible for comp and pun damages

Fault

Direct v. Indirect - chop tree, falls on person. chop tree, someone trips over it.

Absolute Liability – liability regardless of fault. eg. life insurance

Strict Liability – liability w/o having to prove fault. eg. worker’s comp

man is responsible for unintentional damages Case of Thorns
unless incident was inevitable and defendant committed no negl. Weaver
not liab if not negl. P must prove D’s negl Brown
Intentional Torts

intent – desires to cause result or knows result very certain

recklessness – less than substantial certainty

negligence – mere risk

intending to bring haltered horse onto road knowing unhaltered horses will follow, intentionally lead unhaltered horse onto the road Jackson
Can sue for int. tort even in case of worker’s comp Beauchamp

employer liab for acts which can cause harm w/ substantial certainty

Assault

1. act with intent
a. must intend to cause fright or apprehension

b. transferred intent does not apply, but doctrine of mistake does

2. to cause harmful or offensive contact, or an imminent apprehension of such a contact

a. unconsented Masters
b. reasonable person standard

3. the victim must reasonably be placed in apprehension of such a contact

a. P must be aware of imminent (no significant delay) touching

b. P in fear. toy gun valid for assault

c. words must be accompanied by acts or circumstances

d. conditional threats must be imminent, fulfillable

e. liable for all damages resulting from assault hypersensitive P “take P as you find him”

criminal assault – attempt to commit a battery

Battery

1. intentional

a. result of voluntary act

b. “external manifestation of actor’s will” Restatement 2nd
c. D must either act for purpose to cause contact, or realize substantially certain that contact will occur

d. transferred intent – attempt to batter one transferred to P

i. allows recovery for diff intentional tort. eg. shooting to miss

e. causation

2. unconsented

3. harmful or offensive 

a. harmful

i. “physical impairment of another’s body”

b. offensive

i. socially acceptable to reasonable person? 

ii.  “offends a reasonable sense of personal dignity”

iii. HIV doctor touching patient - not battery Brzoska pub pol

c. liable for all resulting consequences

4. contact

a. setting out wire to trip on valid

b. includes objects intimately associated w/ P’s body (hat, coat lapels)

IIMD (Intentional Infliction of Mental Distress)– extreme and outrageous conduct, intent, causation, severe emotional distress


similar to assault, but not imminent

Transferred Intent

if D aims at one person and hits another, intent transferred to hit party. therefore, liab for assault and battery to party he hit Singer

injury being direct, natural, and probable conseq of his wrongful act

Trespass to Land

voluntary act to intentional interfere w/ or destruction of chattels

accident , mistake – no defense. but no intent-> no pun dam

must leave when asked

exceptions


public highway travelers avoiding obstructions upon the highway


owners of animals to recapture animals straying from highway

protects immediate airspace and underground

Trespass to Chattels

voluntary act to intentional interfere w/ or destruction of chattels

dispossess – nominal damages

interfered w/ possession – P must show actual damages

damages – physical to chattel or loss of use of chattel

conversion – seriously interferes with rt of another to control chattel


may be required to pay full value of chattel

Defenses

1. Insanity

a. not a defense against civil liability Williams
b. no malice -> no pun dam

2. involuntary action (heart attack)-> no intent. may be negl

3. Consent

a. consent to horseplay -> taking on risks of horseplay Hellriegel
b. expressed or implied (by words, gestures, or conduct, even if wrong) (objective standard: smallpox vaccination)

c. no defense to criminal prosecution

d. not valid in pub pol cases (alcohol  to minors, sex w/ minors, safety regul)

e. fraud, duress, nondisclosure negates consent

f. no consent for violations of rules and customs (football player)

g. medical 

i. no treatment w/o consent

ii. consent presumed in emergency

iii. ambiguous consent forms worthless

iv. relative’s consent prevents lawsuit, but unclear legality

v. extension of scope allows limited privilege (if no consent or relative’s consent), except destruction of bodily function

h. Withheld or withdrawn consent

i. P may refuse medical treatment. factors to consider:

1. have children?

2. lucid and rational

3. religious belief

4. likelihood of success

ii. Substitute consent (vegetable cases)

1. subjective test: what would patient want?

2. limited-obj test: what would patient want, some pros/con

3. objective test: pros/con

iii. hospital only obliged to transfer, not execute patient’s wishes

iv. can order treat for mental incompetents, kids over obj of guardian

4. Self-Defense

a. reasonable force to prevent an impending battery or stop one in progress
i. reasonably perceived battery, necessary force

ii. <slap> “now we’re even” no justification

iii. future harms no justification

iv. non-deadly force – no need to retreat

v. deadly force – must retreat if clearly safe

b. defense of others – 2 schools of analysis

i. “step into his shoes”

ii. reasonably perceive battery is about to be committed

c. defense of person

i. damage out of proportion to the occasion Lane
1. fist fight, older and weaker man

ii. provocation not relevant to comp dam, but relevant to pun dam

iii. deadly force ok if 

1. incursion on his property, threat of personal harm

iv. no need to retreat in face of threatened assault on own property

v. must be actual threat (intent and opportunity) of physical violence

vi. D can’t provoke 

vii. may not use deadly force to prevent felony unless felony is 

1. threatening death

2. threatening serious bodily harm

3. involving B & E into dwelling

viii. must justify deadly force by reasonable belief fleeing felon is serious risk of death or serious harm to others

d. defense of property

i. may not use deadly force to prevent non-felony (stealing melon)

ii. may not kill in pursuit

iii. transferred intent applies (stealing melon)

iv. unattended weapons (spring guns, attack guards) may only use amount of force owner would use. illegal by statute

v. recapture of property - may not use deadly force

vi. recapturer may trespass w/o disturbing peace

5. Discipline

a. parent and child

b. teacher and student

i. local statues may limit or eliminate privilege

6. Necessity

a. public

i. destruction in combat operations (war) okay

ii. gov’t not liable for trying to protect buildings

iii. gov’t not liable for dam due to presence of troops under attack

iv. protecting public (burn smallpox wallpaper, mad dogs)

v. CA hold not necessary to comp store owner for police raid

vi. statutory schemes of comp owners of destroyed property

1. more likely to cooperate

2. public benefits, so public should pay

b. private

i. liable for refusing docking in emergency (boat, storm) Ploof
ii. traveler finding highway obstructed (excuses trespass)

iii. save goods in danger of being lost to water or fire (excuses trespass)

iv. sacrifice another’s property to save life (throw things overboard on overweight boat)

v. liable for dam incurred in trespass (boat, dock, storm) Vincent
Negligence 

trespass on the case: not willful; trespass: willful or immediate

Elements 

Act or Actionable Omission by D

1. D had duty towards P

a. Reasonable Person

i.  “reasonable person of ordinary prudence”, not what D believed (Vaughan burning of hay near neighbor’s land)

ii. all persons held to common minimum standards (Delair worn out tire)

b. Factors to consider for standard of care (E & E)

i. foreseeable risks of injury

1. mentally ill held to same standard 

2. expert changes meaning of reasonableness

ii. utility of conduct

1. social value law attaches to interest advanced by conduct

2. probability this interested will be advanced by conduct

3. utility > risk -> no negligence Pitre baseball pitch kills kid @ fair. no liability

iii. extent of risks (# affected, amount of damage)

1. social value law attaches to interest imperiled

2. probability conduct will invade another interest

3. extent of harm likely caused to interest

4. number of people whose interests are likely to be invaded

iv. likelihood of risk causing harm

1. physically handicapped get special considerations

2. blind people entitled to reasonable consideration (Haley blind trip and fall)

a. duty to anticipate presence of blind Fletcher
v. available alternative

vi. cost of prevention

1. facilities or resources available to actor changes reasonableness meaning

2. if burden > probability * injury, no liability (Judge Hand, US v. Carroll Towing)

vii. age of D

1. child under 7 incapable of negligent conduct Walston
2. age can mitigate negligence (Charbonneau, 17 year old driving car)

3. minors over 18 treated as adults Atlanta Light Co
4. only hazardous adult activities will hold minors to adult standards Goss 17 year old skiing

a. non hazardous activities: hunting, bicycle riding, fire building, hazardous: 11 year playing golf for 2 years, taking lessons

viii. emergency doctrine – circumstance may change Reasonable Person Standard 

1. more than 5 sec, not emergency

ix. custom – not dispositive. serves as lower bound

2. D breached said duty. failure to live up to standard of reasonable care

a. failed to exercise reasonable care. anticipate some dam, no defense that dam is different -> liable for dam caused Barker garbage truck rolls over kids

b. reasonable to have bargee onboard barge US v. Carroll Towing barge breaks loose and runs into tanker’s propellers

c. automobile guest can not recover against host driver unless “gross or willful negligence of operator”

d. ball hit out of cricket ground hit women on rarely traveled path. no liability.

3. Causation. D’s act is cause of P’s damage

a. Actual Cause – D’s conduct is actual cause of P’s injuries

b. Proximate (Legal) Cause – who bears loss for unexpected injuries

4. Resulting actual damages to P

Types of Facts

1. alpha facts - determined by accepting or rejecting testimony of witnesses (was it raining, is D red-haired)

2. aleph facts – more subjective (did D act as reasonable person?) inferences

3. questions of law – questions for judge (what duty of car is required?) precedental value  

Proving Negligence

1. Violate Statue -> Negligence

a. laws assumed to reflect reasonable standard of care

b. violation of statute (criminal, administrative, traffic), local ordinance -> negligence Martin buggy w/ no lights hit by car Barnum car straying into motorcycle’s lane

c. practicing medicine w/o license does not prove negligence Brown quack doc paralyzes patient

d. P must also show injury relevant to statute (harm must be what statute was designed to prevent, occur to class of people statute is designed to protect) 

i. Gorris animals washed overboard due to lack of pens

ii. Kernam Dredging lamp placed too low burns up ship (but no workman comp for sailors, so ruled for P)

e. compliance does not provide immunity

f. approaches

i. negl per se w/ possibility of excuse Restatement 2nd
1. incapacity – heart attack

2. lack of knowledge (facts of violation) of need to comply – didn’t know tail light was out. not knowing law is NOT an excuse

3. inability to comply – blizzard blocking street, w/o intent Barnum car skids into other lane

4. emergency

5. compliance poses greater risk than violation Tedla pedestrian hit by car coming up from behind, truck on wrong side of too narrow road

ii. presumption of negl

1. no specific list of valid excuses

iii. use violation as evidence of negligence

1. D not necessarily negl even if he broke statute. eg. driving 57 in 55mph zone w/ no excuse

iv. if negl has no bearing on injury, negl not admissible

2. evidence of custom Dempsey custom != defense if better method available

3. medical malpractice

a. similar locale, not strict locality Shilkret, 4 doctors and a baby

i. specialists have national standard

b. juries can find prevailing standard of care inadequate Helling, eye doctor and test for glaucoma

c. surgeon and hospital responsible for OR team Tonsic
d. experts can establish risk, doctor must disclose risk. P must show would have refused if advised of risks Miller kidney biopsy

i. except: unconscious patient, unable to give consent

ii. except: risk-disclosure threatens well-being of patient

iii. negligence -> need to show dam, would refuse treatment. battery -> need to show unconsented contact

4. Circumstantial Evidence (Res Ipsa Loquitur)

a. elements

i. accident does not occur in absence of negligence

ii. D has connection w/ instrumentality that caused injury, making him the likely negligent party

1. exclusive management and control/constructive control at time negl occurred

b. strong inference of negl == negl. Byrne flour shop, flour barrel fall on P -> RIL, Foltis broken water main -> RIL

c. majority: not presumption, just allows jury to infer D was negl

d. reasoning: D holds all evidence and unlikely to provide evidence, strength of the inference

e. Swiney wheel lug sheared -> RIL

i. no presumption, but jury can disbelieve

f. multiple D all liable by RIL Ybarra unconscious patient paralyzed

g. no need for D to have info on accident Cox plane never arrives 

h. defenses: show one of two elements not fulfilled, present competing evidence, or show strong preventative measures in place (may backfire)

Causation

but for test

substantial factor test

proof on P or D

market liability

1) Cause in Fact (actual cause)

a) can be described as result of a chain events. “but for” rule

i) high statistical correlation, if A didn’t happen, B would not have happened

b) absence of this event would diminish probability of result occurring

i) Kramer injury must be caused by negligence (cancer in temple caused by falling glass) -> no causation of cancer

ii) Daly lady w/ cancer. rational inferences enough to establish cause w/o supporting medical testimony

(1) repairs to real estate “non delegatable duty”

iii) New York lack of life preserver irrelevant if deceased can’t swim

iv) Zinnel lack of rope life-line makes D liable. can’t insist on certainty

c) only need to establish substantial cause, not the only cause

d) innocent negligence combined into harm including acts of God -> liable

e) group negligence -> individual responsible for whole loss (“but for group actions”

i) Cook group negl -> individual responsible for whole loss

ii) Kingston one fire lit by railway company, other unknown. liability if D caused “material or substantial element” in producing harm. can not blame other elements if own action was negligent

iii) Summers both shooters liable for shooting in P’s direction

(1) two or more parties committing substantially similar negligent acts, one of which caused injury, burden shifts to Ds

iv) DES industry - market share liability Hall cannot sue entire blasting cap industry. little used.

v) Burton burden of persuasion can not be shifted to negl P

f) loss of chance – slight majority allows recovery for loss of chance, in certain circumstances

i) medical exception – allows less than 50% recovery

(1) Hamil failure to diagnose heart attack increased risk

(2) Herskovits 14% loss in chance not grounds for summary judgment against P

(3) Hotson hip disability would have occurred regardless of diagnose

ii) recovery either 100% or proportional to lost chance

g) D’s negl deprived plaintiff of proof – burden shifted to D Haft no lifeguard to witness

2) Proximate Cause (legal cause)

a) not liable for unforeseeable damages

i) unforeseeable manner – generally irrelevant

(1) exception: highly extraordinary -> courts split

(2) Palsgraf train firecracker. not liable for unforeseen dangers

(3) Hughes child falls down manhole. liable for similar dangers

(4) Doughty exploding asbestos cover. splash != explosion

(5) if low cost (money, social) to eliminate risk, risk need to be eliminated Wagon Mound 2
ii) unforeseeable result – courts split

(1) Polemis plank sparking fire foreseeable b/c dam foreseeable

(2) “thin skulled plaintiff” pre-existing condition no defense

(3) Wagon Mound oil on water burning not foreseeable

(4) Kinsman city liable for not raising bridge

(5) pure economic dam, prop dam not recoverable. get insurance

iii) unforeseeable plaintiff – important for following Palsgraf
(1) Andrews View

(a) directness of connection between act and harm

(b) natural and continuous sequence?

(c) harm reasonably foreseen?

(d) remoteness in time and space

b) “NY Fire Rule” not liable for all burning buildings

3) Intervening Causes

a) act of God, third party Glasgow pushing glass out of frame, or animal. if foreseeable, liability

b) not contributory negligence

c) following not intervening causes, unforeseeable

i) preexisting conditions

ii) forces set in motion by D’s action

iii) omission to act

iv) willful conduct against advice of doctor

v) unforeseeable criminal conduct. brain hemorrhage

vi) leaving keys in ignition

vii) not liable for professional rescuer (liable for willful and wanton behavior) 

d) following are intervening forces, foreseeable

i) negligent medical treatment in response to D’s injury to P

ii) hosts serving alcohol to guests. overruled in places

iii) infliction or aggravation of injury by rescue force Lucas
iv) infliction or aggravation of injury by escape efforts

v) caution expected in above cases

vi) foreseeable criminal (including increased risk) conduct Brauer train security not protecting unconscious driver’s prop. psycho husband kills wife

vii) P’s suicide if injury caused P to lose competency

viii) liable for nonprofessional rescuer

ix) violation of statute (must be against purpose of statute) keys in ignition

Contributing Cause

· Contributing Negligence 

· complete defense to D’s negl Butterfield horse trips over pole in street

· unlike doctrine of avoidable consequences

· “conduct on part of P that is a contributing cause to his own injuries, and that falls below the standard to which he is required to conform for his own protection”

· pf rests w/ D

· same standard as negligence, except

· duty to avoid one’s own injury

· no requirement of act: may be unreasonable inaction

· not apply to insane, infants, elderly, D’s wanton/willful misconduct

· also defense against P violating statutory SoC 

· violation of safety statutes (speed or traffic laws)

· violation must be contributing cause (not no license)

· exception

· statute imposes absolute liability

· statute protects group that needs special protection

· unforeseen risk not cont negl Smithwick ice worker on platform

· Comparative Negligence Hoffman adopts 

· % negl -> % dam, recover dam suffered

· not apply 

· D could not prevent injury

· D’s negl not legal cause of dam

· P’s or 3rd party negl only legal cause of dam

· intentional tort

· trespassers not protected from D’s negl 

· except: attractive nuisance. kids attracted to open manholes

· D can anticipate constant trespassers, and had willful and wanton negl Martel drunk man and power tower

· last clear chance no longer apply (dependent on fault, not cause)

· Pure comp negl (recover even if negl(P)>negl(D))

· does not allow pun dam

· Partial Comparative Negl (modified)

· 49% : no recover if negl(P)>=negl(D) Bradley
· 50% : no recover if negl(P)>negl(D)

· multiple D: negl(P) < negl(any D) 4/3/3/, no recovery

· multiple D: negl(P) < negl(aggregate D) 4/3/3, recovery

· Last Clear Chance

· helpless P restatement
· P unable to avoid dam

· D did not exercise existing op to avoid harm

· D knew of P’s helplessness

· D could have discovered P’s helplessness

· ran across street, sprained ankle 

· inattentive plaintiff

· D knows of P’s situation

· D realize P is inattentive

· D failed to utilize reasonable care

· crossed street w/o looking

· effects of comparative negl

· not prevented res ipsa loquitur (no need to show freedom from contrib negl)

· must tell jury effect of percentage (split)

· “guest statutes” guests may not sue for negl operation of vehicle

· Assumption of Risk

· D owed no duty, or did not breach duty

· elements:

· P recognized danger (know it’s there)

· P’s appreciated danger (know how serious it is)

· P’s deliberate and voluntary choice to accept danger

· heedlessness or indifference insufficient

· express (signed) waiver complete defense LaFrenz P in pit hit by demolition derby

· exceptions to express waivers

· must have complete offer and acceptance (contract)

· construction or design contracts (except highway contracts)

· adhesion contracts - unequal bargaining power (public utility, transportation)

· public policy (waiver of malpractice Tunkl)

· extreme forms of negligence

· when D has expertise and op to foresee and control hazards (ski resort) by maintain and inspect, risk management, insurance

· not apply to intentional tort

· implied

· measured subjectively (by what P aware of and intended)

· hunting deer from truck - implied assumption Herod
· P must fully appreciate risk (P hit by early batting while not in bleachers Jones)

· not apply to extraordinary risks

· knowledge of specific danger (speeding car != rear ended by another car)

· voluntary assumption. choice can’t be made by necessity, force, or fraud

· Nerveda uses comparative, no assumption of risk – Auckenthaler frisky horse kicks another rider

· no-duty rule applies to “common, frequent, and expected”

· exception: not apply to P of statutorily protected class

· P’s negl

· jaywalker do not assume risk of drivers hitting them

· ride w/ drunk unreasonable, but not assume risk

· types

· primary – voluntarily accepts risks. spectator @ game

· voluntary ignore dangerous condition – using defective lawn mower b/c too troublesome to repair

· unreasonably accepts known danger – taking shortcut

· Wooldridge competitors compete. no liability to spectators for accidental injuries

· restatement – voluntary choice to engage in dangerous conduct bars recovery

· Avoidable Consequences

· some states: D owes no duty to P to minimize effect of P’s negl “seat belt defense”

· other states: allow reduction in damages

· some states requires reasonable action to mitigate after accident

· if very reckless, may be considered superceding over D’s act

Multiple Parties

Vicarious liability – responsible for another’s torts when one is not present

· Employment Context

· employer liable for acts within scope of employment expressly and implicitly commended

· frolic – not liable. detour – liable

· liable for unauthorized intentional torts in furtherance of business (bus driver crowded competitor’s bus off road) (bodyguards, debt collector)

· sometimes not related to business (cab driver raping passenger)

· sexual molestation not covered (teacher molesting children)

· not apply to non-employee agents (independent contractors)

· must use due care in selecting a competent contractor

· non-delegable duties 

· dangerous activities (blasting)

· contractor’s assumption of liability not protect D, but provides indemnification

· duty to maintain automobile

· duty to maintain public premises

· health care providers

· other theories

· failure to control acts in employer’s presence

· negligent hiring of employee

· Joint enterprise (partnership) vicariously liable for all others in group

· agreement (express or implied) among group

· common purpose to be carried out

· pecuniary (money) interest in the purpose (business purpose)

· equal right to a voice in the direction of enterprise, which gives equal right of control

· Property use w/ owner’s consent

· in owner’s presence – owner liable (guest driving car too fast)

· except: some states rule presence not impose duty on owner

· normal passengers owe no duty to control driver

· “negligent entrustment doctrine” – failed to exercise reasonable care in selecting the bailee

· no liability where no right to control

· some states have liability when property is stolen

· Vicarious liable if

· “family purpose doctrine”

· “permissive use statutes”

· indemnity 

· right of one held vicariously liable recover from tortfeasor

· in case of settlement

· must give proper and timely notice to D

· show that D was liable

· settlement was fair and reasonable

· both D released if case settled

· equitable indemnity passive (using defective part) collect from active (manufacturing defective part) abolished after comp fault

· imputed contributory/comparative negligence

· driver negl not imputed to owner passenger to limit owner-passenger’s recovery. owner-passenger’s recover only limited if she is negl, and negl is proximate cause of injuries Watson husband and wife on motorcycle

· contributory fault imputed if P’s relationship to driver such that he would be vicariously liable if he was D

Joint and Several Liability

· Joint tortfeasors – more than one D causes an indivisible injury or acted in concert
· if injury can be divided, Ds only liable for their portion Restatement
· if injury can not be divided, Ds each liable for entire dam Maddux (car hit by two cars), Disney (husband bumps wife’s cart)

· long time between injuries – permissible to sue both Watts
· accident then fight – insurance and D jointly liable Yaklin
· Maddux not apply to one of two drivers negl Goodman
· pollution damage is divisible upon reasonable and rational basis Michie
· w/ joint liability, small fault D can be stuck w/ entire judgment

· several liability – responsible for allocated share of liability. only when Ds acted independently

· states have different laws: abolish J & S in favor of comparative fault, when P partially at fault, w/ certain torts, non-economic dam, when D at least 50% at fault

· settlement releases all Ds. payment of judgment releases all Ds. now use “covenant not to sue”

· exceptions to causation in fact

· concert of action

· enterprise liability

· alternative liability

· market share liability

· market share liability Sindell DES. severally liable

· fungible product (different products, no liability Shackil)

· unable to find actual D

· need to have “significant” number of D 

· Shackil also had gov’t program to provide payment

· Abel rule (alternative liability)

· all Ds acted tortiously

· Ps have been harmed by one of the Ds (bring all Ds)

· unable to identify D through no fault of P

· can use national market shares Bichler
Contribution among Joint Tortfeasors

· contribution – right of D paying judgment to collect from other Ds. enforced by bring suit against other Ds. only for joint and several liability

· can collect pro rata share of dam from each D, regardless of % fault

· N/A if intentionally caused or contributed to injury

· does not impair right of indemnity

· no set-off unless agreement (insurance company paying very little) Stuyvesant
· release/covenant not to sue does not release other Ds

· Ds can obtain contributions against settled D

· Ds can not obtain contributions against settled D

· P’s claim reduced by settlement (can get more than verdict if high settlement) Charles
· defaulting D

· burden falls on remaining D

· burden falls on P

· default share redistributed among all parties (including P if partially at fault

Special Situations 

1) Failure to Aid 

a) General

i) no duty to aid others in need of help Yania guy jumps into ditch filled w/ water

ii) failure to act on gratuitous promise not subject to legal redress Thorne failed to get insurance on ship

iii) doctors “promised” to render medical service but fail to do so – recent trend -> liability

iv) can not obstruct access to third party giving aid Soldano refusing to let patron use phone. N/A to property

v) 4 states require rescue, but very small penalty

b) Special Relationships

i) common carrier – protect against unreasonable risk, provide first aid after being injured, until they can be cared for by others

ii) innkeeper – similar to common carrier

iii) possessor of land who holds it open to the public – responsibility to members who enter in response to his invitation

iv) possessors of land to business invitees – protect from harm clearly foreseeable 

v) one who is required by law or who voluntarily takes custody of another and deprives the other of his opportunity for protection

vi) servant injured within scope of employment

vii) D not required to take action until knows or reasonably knows P is endangered, ill, or injured

viii) D must continue to give care after care has begun unless turn over to competent medical personnel Farwell leave friend in car w/ head injury

ix) care must be provided not negligently Zelenko left P 6 hours alone

x) no duty to prevent incompetent from being dangerous Swartz drunk run over after leaving restaurant

xi) no duty to warn parents of juvenile offenders of nonspecific threats (impractical, defeats purpose of parole, useless) Thompson
(1) govt’ have two functions: operational (implementation) discretional (policy choices)

xii) school counselors have duty to warn of children’s suicide Eisel
(1) schools less inclined to provide counseling

xiii) school owes duty during school hours (injuries, molestion)

xiv) landlord has no duty unless condition increases risk of crime. broken lock, missing doorman

xv) legal persons (gov’t, corporation) vicariously liable for employees

(1) US gov’t immunizes LEO, drivers, doctors in veteran admin

c) “Duty” of those whose conduct has injured or threatened others

i) have duty to prevent further harm to those rendered helpless by initial accident Restatement §322
d) “Duty” of volunteer rescuer

i) can not leave helpless P in dangerous situation Parvi cops leaving drunk outside of city

ii) good Samaritan – not liable for giving emergency care w/o compensation unless reckless or grossly negligent. states vary on level of protection depending on D. licensed doctor, out of state doctor, lay person, etc

iii) giving help may discourage others from helping -> can not leave victim in same or worse situation

2) Negligent Infliction of Emotional Distress 

a) COA exists for parent who sustains physical harm as a result of D’s negl and injury to minor child Dziokonsk
b) IIMD covered under Georgei

c) majority: physical injury. minority: zone of danger. few: impact rule. must prove actual exposure to HIV. toxic ingestion not enough

d) also applies to property damage (flooding of dream home in Hawaii)

e) not apply beyond nuclear family relationships (maybe cohabitant/fiancé) Dunphy
f) recovery reduced by comparative negligence

g) only need reasonable belief that direct victim would be injuried or killed

h) rule: close relatives who are present at injury producing event, who are aware event is causing injury to victim, and suffers serious emotional distress can recover for NIED

i) physical harm not always necessary Molien hospital liable for misdiagnose of syphilis, recovery for mishandling of corpse, falsely told of relative’s death

j) emotional distress must be “outrageous” and breach a duty of care Boyles videotaping sex. can sue for IIMD

k) emotional distress must be foreseeable

l) primary victim (actual victim) negligent and barred from recovery, can secondary victim (mental distress, no harm) recover? yes. Dillon
m) “danger invites rescue” suicide person liable to rescuers who injury themselves in rescue

3) Owners and Occupiers of Land 

a) types of visitors

i) trespassers – w/o consent of owner. constant trespassers in licensee category

(1) can not intentionally injure – no string guns

(2) if expected, must exercise reasonable care – no speeding on ranch

ii) licensees – w/ consent of owner

iii) invitees – business dealing w/ possessor

b) may have different standards between adults and children (attractive nuisance)

c) wantonness must have D’s knowledge Whaley D not liable if did not know

d) to be liable, must show “known or should have known” and fails to correct

e) only liable for passive condition if P is invitee

f) “invitation test” used for invitee, not mutual benefit test Lunney rose show

g) must use reasonable care to avoid foreseeable trespasser injuries Scurti children & electric trains

h) current standard: duty of reasonable care to other people

i) no liability for owners of land used for recreational purposes unless

i) entrance fee

ii) willfully or malicious to guard or warn

j) landlord responsible for reasonable construction and care of apartment Sargent child falls over steep stairway

i) not apply to lease of commercial property

ii) some states apply to natural conditions (snow and ice)

iii) leasor of land for public admission must take reasonable care to discovery and remedy dangerous condition

iv) many courts now read implied warranty of habitability into leased residential property

v) not liable for negligent repairs unless

(1) made premises more dangerous 

(2) deceptive appearance of safety

k) Smith v. United States (US)

i) congress passed act permitting tort actions against US (instead of federal employee) if committed while performing official duty. exception: 

(1) intentional torts (except law enforcement officers) 

(2) Panama canal

(3) results of war

(4) incident did not happen in US

(5) delays or loss of mail

ii) against US, no punitive dam, no jury

iii) only eliminates common law tort actions. constitutional actions still valid

iv) soldier assigned to Italy, wife has child, dam to child due to negl of doctor. doctor finished military service and practiced in CA. can’t sue doctor b/c US has sole liability. can’t sue US b/c action occurred in Italy. US ruled: no remedy.

Strict Liability

liability without proof of fault. saves social cost of proving fault

1. Animals 

a. strictly liable for trespassing of animals upon land of neighbors 

i. except: straying while on highway

ii. owners have privilege to enter to recapture animals

b. fencing in v. fencing out rule

c. contributory negligence of P is no defense for strict liability

i. comparative negl may apply

d. domestic

i. normal dangerous propensity – no strict liability. maybe negl  Duren neither type (bull, ram, stallion) nor species (limousin)

ii. abnormal dangerous propensity

1. owner knew – strict liability applies

2. owner did not know – no strict liability, maybe negl. (one free bite) unless statute (dog bite statues) 

e. wild animals

i. normal dangerous propensity – strict liability unless keep as public duty  (zoo) or common carrier. knowledge not required

ii. not normal dangerous propensity – no strict liability. maybe negl. 

2. Dangerous Activities 

a. Restatement 2nd – factors for determining dangerous activities

i. existence of high degree of risk of harm

ii. great likelihood that harm will result

iii. inability to eliminate risk by exercise of care

iv. extent to which activity is not common 

1. not fumigators. few in number, specialized activity

v. inappropriateness of activity to place it is carried out

1. abnormally dangerous in relation to surrounding. transporting dangerous chemical through Chicago not inappropriate Indiania Railroad
vi. value to community

b. if abnormally dangerous, D strictly liable

c. must be proximate cause (takes place of negl)

d. reasoning: destruction of proof

e. strict liability not limited to land use 

f. abnormally dangerous activity - question of law

g. cont negl no defense, assumption of risk defense

h. strict liability

i. “unduly dangerous and inappropriate to place it is maintained” water escape D’s land through old mine shaft -> strict liability Fletcher
ii. intentionally casting debris, causing vibrations (explosives) -> strict liability Sullivan
iii. statutory imposition of strict liability – mandating insurance Kiein fireworks

iv. strict liability – ground damage from aircraft (modern courts split), unconventional aviation

v. blasting or storage of explosives

vi. transportation and storage of gasoline

vii. impoundments – escape of something more noisome than water

viii. application of poisons

ix. landfills and toxic waste

x. atomic energy - $560 mil liability, govt’ covers remainder

xi. gasoline truck blew up, obliterating plaintiff, s.l.

i. no strict liability

i. must be escape for liability Read inspector injured when munitions factory exploded use of boiler on land natural use -> no strict liability Losee
ii. carrying out coal so no barrier to water naturally dripping down into lower coal mine -> no liability Williamson
iii. no strict liability nearby highways or warehouses

iv. no s.l. against harms incident to P’s extraordinary and unusual use of land Foster minks excited by explosion

v. no s.l. against US gov’t

vi. no s.l. if damage caused by “acts of God” Golden, dike overflowing due to hurricane

vii. common carrier obliged to accept goods for shipment -> negligence, not s.l. can be done safely w/ reasonable care

Product Liability, Strict Liability
Negligence Actions – Overcoming the Privity Barrier 

1. anything that can reasonably cause danger when negligently made, will be used by persons other than purchaser w/o new tests, then manufacturer has duty to make object carefully – to foreseeable user

a. Thomas Belladonna instead of Dandelion

i. to impose criminal liability, must prove foreseeability

b. Devlin contractor for scaffold liable to injured contractor’s workman

c. MacPherson manufacturer of car w/ defective wheel. liable to foreseeable users and victims of accident

d. Statler manufacturer of urn liable b/c “source of great danger”

e. P can sue based on D’s public representations, regardless of privity Baxter Ford’s shatterproof windshield

i. even if product is not negligently made

ii. no privity with D

2. privity needed if buyer accepts condition

a. Loop defective circular saw, didn’t tell end user, saw not sufficiently dangerous (lasted for 5 years)

b. Losee steam boiler was tested again by buyer before resale

Strict Liability to any user

1. warranty applies to economic damage (product damaging itself), tort for others

1. Contractual – Breach of Warranty 

a. Express Warranties

i. affirmation of fact

ii. description of goods

iii. sample or model of goods

iv. no need to use words “warrant” or “guarantee”

b. Implied Warranty: Merchantability

i. only applies if merchant is regular seller

ii. pass w/o objection in the trade

iii. fair average quality

iv. fit for ordinary purposes

v. uniform quality

vi. adequately contained and packaged

vii. conform to promises or affirmations made on labels

c. Implied Warranty: Fitness for Particular Purpose

i. @ time of contracting, seller has reason to know both purpose for the goods and that buyer is relying on seller’s skill or judgment 

d. Exclusions

i. “as is” “w/ all fault” or language that makes plan there is no implied warranty, and

ii. buyer examined goods as fully as he desired, and

iii. course of dealing or course of performance or usage of trade

e. warranty law applies to foreseeable third party Henningsen wife drives defective car husband bought

f. strict liability only available for personal injuries and property dam caused by defective product. dam to product itself and economic loss not covered

g. lemon laws – remedy for automobiles that don’t live up to expectation, but not cause physical injury

h. in the absence of fraud or adhesion, not reading disclaimers no justification

2. Strict (Defect) Liability in Torts 

a. strict liability if Restatement 2nd 402A
i. seller engaged in business of selling the product, and

1. (not apply to occasional seller of food)

2. (not apply to bankruptcy sales, bulk sales, etc)

ii. expects consumer to use w/o substantial change in condition

iii. even if 

1. exercised all possible care, and

2. no privity between seller and consumer

b. new Restatement 3rd, Products Liability got rid of privity requirement

c. design defect – strict liability Greenman inadequately screwed lathe

d. applies to foreseeable bystanders as well

e. manufacturers of component parts

i. liable if knows assembler is using part in dangerous manner, and does not warn

ii. liable if defect in component caused injury

iii. no liability if result of installation or incompatibility

f. successor liability 

i. merger or consolidation, assume liability

ii. sell assets and cease business, no liability unless

1. buyer agrees to assume liability

2. de facto consolidation or merger

3. buyer is continuation of seller corporation

4. fraudulent attempt to escape liability

3. Types of Defects

a. Manufacturing 

i. must provide expert evidence and or reasonably show there are no other possible causes if D did not retain control or dominion over product Whitted seat belt failure

ii. unable to agree on time of defect, no SJ Welge defective glass jar broke when lid fastened

iii. Restatement 3rd Torts on circumstantial evidence

1. harm normally results from product defect, and

2. evidence supports more probably than not

a. cause of harm was product defect, and

b. product defect existed at time of sale

iv. Harrison factors for circumstantial evidence

1. expert testimony on possible causes

2. length of time between sale and accident

3. occurrence of similar accidents in similar products

4. elimination of other causes

5. whether accident can happen w/o defect

b. Design 

i. no SJ for “obvious and foreseeable” dangers Camacho Honda crash bars

ii. Roberts liable for defects that cause or enhance injuries

iii. Larsen must build cars that minimize injurious effects of injurious collusion

iv. Ortho Factors to consider in design defect (risk balancing)

1. social utility of product

2. likelihood and extent of harm

3. availability of substitute

4. manufacturer’s ability to eliminate danger

5. user’s ability to avoid danger

6. user’s anticipated awareness of danger

7. feasibility of manufacturer spreading loss 

v. Barker P can prevail if 1. product failed to meet consumer expectation, or 2. existence of safer alternative. D has burden to show design has better risk/utility

vi. no recovery if defect is obvious/patent

vii. if cost of improvement too high, no need to make improvement Riley nurse needle struck and gets HIV

1. SJ b/c jury bias for injured P

viii. liable for customer alterations, if foreseeable

ix. viable alternatives usually required for s.l.

1. unless product has so little utility it should not be sold O’Brien above ground swimming pool

2. luxury v. necessity

x. TX Civ Prac & Rem

1. safe alternative design existed, and

a. would have prevented or reduced risk of injury, and

b. economically and technologically feasible when product was sold

2. defect was producing cause of injury

xi. no design defect for drugs approved by FDA Grundberg women takes drug, shoots mother

1. some states have case-by-case approach

2. comment k, unable to make completely safe – immunity from s.l. 

xii. learned intermediary should restrict access to dangerous drugs

xiii. if impose too high safety standard, impost unnecessary cost on majority

c. Warning 

i. Restatement comment 402a, k unavoidably unsafe p. 673

1. no s.l. for products incapable of being made safe for their intended and ordinary use 

2. Restatement 3rd, if there is some class of patients for whom the drug will be useful, no s.l.

3. makes most drug cases into warning cases

4. proper warning -> no liability

5. ~= state of art defense

ii. learned intermediary shields manufacturer from s.l. in drug cases, benefits outweigh risks Johnson live polio vaccine

iii. adequate warning in mass inoculation cases require patients be directly informed Kearl
1. foreseeable risks of product

2. available alternatives 

3. foreseeable result of remaining untreated

iv. “read and heed” consumer who have chance to read a warning would act to minimize risk. must print warning

v. pub policy – National Childhood Vaccine Injury Act

1. no fault compensation, limits pain & suffering recovery

vi. types 

1. how to minimize any risks associated w/ product

2. notify consumer of irreducible risk

vii. adequacy

1. pilot lights may not be considered “nearby lights” Burch, Murray
2. cost of giving warning so low, must give warning Moran 82% alcohol perfume

3. substantively inadequate – fail to provide info necessary to properly assess risk

4. procedurally inadequate – conspicuousness

a. reasonably catch consumer’s attention

b. comprehensible, through

c. intensity to justify magnitude of risk

viii. bulk suppliers not need to warn consumer Higgins paint supplier

ix. removable ROPS not defective design. danger obvious Caterpillar 

x. no duty to warn of known risks. if reasonable minds may differ on knowability of risk, issue be decided by trier of fact

xi. post sale duties

1. if danger appears, D must warn consumers “State of the Art” Feldman discolored teeth

2. custom, industry practice != state of the art

3. Restatement 3rd Torts

a. reasonably knows product poses risk

b. consumers can be identified and unaware of risk

i. helicopter consumer need to be contacted after 35 years Walton
c. warning can be effectively given

d. risk sufficiently great to justify burden of providing warning

4. no need to recall or repair absent ongoing relationship

xii. 388 comment k p. 701 reasonable care to inform of dangerous condition

4. Defenses 

a. Plaintiff’s Behavior 

i. comp negl applies to reduce award Daly fell out of car door, was not wearing seat belt

ii. Restatement – liability apportioned among parties by fault 

iii. defective design is to be determined w.r.t. product as a whole Daly
iv. some states - express and implied assumptions of the risk complete defense against s.l.

v. some states – misuse of product is a complete bar to recovery because no causation or defect

vi. no comp negl if only fault is failing to discover or guard against a defect in the product

b. Preemption 

i. federal acts can preempt state s.l. claims Johnson no air bag in car (Safety Standards permitted D to install air bag or not)

ii. only if explicit. Congress did not intend to preempt field of medical devices

1. grandfather, substantially equivalent provision

iii. easier to just bring warning claims

c. Compliance with Regulations 

i. federal regulation did not permit car manufacturer to install defective design air bag Perry slow collusion, air bag did not inflate

ii. noncompliance w/ product safety regulation -> defective

1. some states – not determinative, or presumption of defect

iii. National Traffic Safety Act did not preempt state law Dawson already paying liability insurance premium, therefore can collect insurance from manufacturer

d. State of the Art Defense

i. EU Article 7E

ii. only need to warn of known risks, and warn of later discovered risks

iii. determinative: part of scientific literature?

5. Relevant Statutes 

a. Consumer Products Safety Act - P must show

i. knowing violation of a rule of the Commission, and

ii. sufficient causal connection between violation and injury

iii. compliance does not relieve from common law liability, statutory liability

b. Statutes of Repose 

i. limiting time within which suits can be brought

ii. protect against long tail products

6. Products Liability in European Community and Japan 

a. 7(e), state of the art at time of production did not reveal existence of defect. complete defense

b. Japan – safety (negl) v. safety goods (s.l.) consumer choice re: additional protection

Damages
1. Types

a. Nominal – no actual injury, symbolize or declare right has been violated, supports punitive damages, not allowed for negligence alone, but allowed for intentional torts and defamation

b. Compensatory – actual injury harm (economic and non economic)

c. Punitive – punish and deter. D’s conduct must be reckless, outrageous, or malicious

d. General – assumed to flow from particular legal wrong. not readily calculable eg. pain and suffering. 

e. Special – peculiar to particular case, readily calculable. eg. lost wages, medical expenses

2. Compensatory Damages 

a. principle

i. repair or compensate the loss on P 

ii. reduce overall social cost of accidents 

1. deterrence

2. spread the cost

3. distributive justice (fairness, moral reasoning)

b. categories (past and future)

i. medical and rehabilitative expenses

ii. lost earning capacity

iii. pain and suffering

iv. mental anguish

v. impairment or disability (limitations that do not affect wage-earning)

vi. disfigurement

vii. loss of consortium (P’s spouse, parent, or child)

c. Lost Earning Capacity 

i. takes into account future wage increases

ii. factors

1. earning capacity before injury

2. degree in which earning capacity has been diminished

3. period over which diminished capacity will be experienced

iii. factors to not consider

1.  “might spend part of life outside US earning”

2. discrimination-imposed wage differences

3. injury has shortened P’s life expentancy

4. non-worker status (homemakers)

a. at least recover loss of household services

d. future medical and rehabilitative expenses

i. post-accident life expectancy determines present value of expenses

e. Collateral Source Rule 

i. P can collect full amount from D regardless of collateral sources

ii. reasoning

1. only represent small fraction of most tort judgments

2. not always produce high overcompensation (who pays for worker’s compensation?)

3. collateral sources have right of subrogation (reimbursed to what D pays)

4. need to pay attorney and court fees

Present Value calculations

PV = P^n/(1+r)^n

r = rate of return, discount rate

P = principle

n = number of years

f. Present Value, Inflation, Taxes

i. discount rate (rate of interest on investment) fixed by court, or determined by jury w/ help of experts

1. loss of future earning capacity

2. future medical and rehabilitative expenses

3. loss of pecuniary contributions from deceased

4. pain and suffering, mental anguish, loss of consortium (split)

ii. inflation

1. ignored, or

2. decided by jury, or

3. “total offset” (discount rate offsets inflation) Mendelsohn, or

4. inflation-adjusted interest rate Fieldman
iii. Taxes

1. compensatory damage awards for personal injuries are not taxable income IRS
2. jury instructed that damages are not taxable

3. assessment for future earning capacity should account for net income v. gross income

4. insurance proceed for damaged home not taxed, and PI award similar “replaces” lost goods

iv. Pre-Judgment Interest

1. interests on losses P incurred before entry of judgment

2. almost all allow PJI for property dam

3. > ½ states allow award of prejudgment interest in PI

g. Rehabilitation, P’s Obligation to Mitigate Damages

i. rehabilitative dam may overlap w/ pain and suffering dam

ii. P must take reasonable steps to mitigate damages

1. subjective standard

2. religious beliefs allowed to be considered by jury

iii. delay in rehabilitation treatment tends to undermine recovery

1. D may advance money necessary for treatment (uncommon)

2. D’s advantage in settlement by failing to advance payment

3. Liability insurance refuses to advance payment

iv. Judicial Control of Dam

1. remittitur – threaten new trial unless P agrees to lower dam

2. Additur – threaten new trial unless D agrees to higher dam. unconstitutional in federal courts Dimick
3. Nonpecuniary Damages 

a. awareness necessary to loss of enjoyment of life McDougald even a little awareness is enough

b. loss of enjoyment of life should be considered together w/ pain and suffering McDougald coma wife

4. Tort Reform (modern limitations)

a. nonpecuniary dam caps (pain and suffering)

i. exceptions: not apply to disfigurement or several physical impairment

ii. reduced insurer losses and premiums

iii. places burden on small group of young, seriously injured victims

iv. ease of implementation – just tell jury to itemize economic and non-economic damages

v. not apply to intentional torts 

1. usually not covered by insurance

b. opt-out

i. after injury, D offers to pay economic costs and attorney fees 

ii. enter binding arbitration Flordia
iii. opting out, no liability to others. opting in, liability to others New Jersey
c. require partial payment of pun dam award to state fund

5. Periodic Payment 

a. required by statute in many states for some future damages or optional by court

b. risk of insolvency of D

c. steps

i. jury renders award, itemized as to past and future dam

ii. judge issues judgment for periodic payment

iii. D can “self-fund” or purchase annuity

d. benefits

i. eliminate need to discount future dam

ii. correction if P dies sooner than expected

6. Punitive Damages 

a. common law, constitutional boundaries, tort reform legislation

b. awarded if D’s conduct is intentional or reckless

c. factors to consider for excessiveness

i. reprehensibility of act

ii. disparity between actual harm and punitive damages

iii. difference with other civil penalties

d. constitutional challenges

i. State can not punish and deter legal acts in other states BMW undisclosed repainted cars after acid rain damage

e. perceived torts crisis

i. incidence of punitive dam and amount of money increased

ii. corporate D more likely target

iii. ½ of punitive damages ultimately paid

iv. PI less likely than contract disputes or intentional torts to receive pun dam

v. ratio of pun dam to comp dam is 2:1 in PI

vi. reforms have sharply reduced median size of awards

f. multiple punitive awards

i. D should not be subjected to multiple punishment for same act eg. airline crash, defective drug

ii. issue: first Ps will receive pun dam

g. Pun Dam and Insurance

i. allowed in some states, not in others

h. Taxation

i. pun dam taxed

i. English Law

i. pun dam only awarded if

1. oppressive, arbitrary, or unconstitutional action by servants of the government

2. D’s conduct calculated to make a profit for himself

7. Injury to Property and Pure Economic Loss

a. destroyed – fair market value

b. damaged – FMV (before) – FMV (after)

c. severely damaged – FMV (before) – salvage value

d. FMV not avail - replacement cost, original cost, cost of repair, loss of use while repairs taking place

e. special situations – may alter final award (can not be readily replaced by substitute, not reflected in FMV)

i. eg. clunker car, portrait of family

f. Consequent Damages – can recover

g. Widely Fluctuating Value – max (value at time of conversion/destruction, value reached within reasonable time during which P could have replaced the property)

i. if lacking money to cover loss? relevant if foreseeable to D, or reasonable for P to not begin repairs until assured of funds

h. pure economic loss

i. recoverable if P establish D’s breach/causation

ii. professional negligence recoverable

iii. nonstranger – in contractual relationship

iv. stranger – not connected in the same market transaction

Derivative Actions and Fatal Injuries
1. Loss of Consortium and services in non-fatal personal injury cases

a. majority of states refuse to recognize child’s loss of injured parent’s consortium. Berger allows recovery to child of severely injured parent

b. some courts refuse to recognize parent’s consortium claim for injured child (parenting risk)

c. can recover for loss for spousal consortium

d. separate and independent claim

e. negligence of injured spouse imputed

f. remarriage not evidence

g. release of original claim does not bar loss of consortium claim

2. Wrongful Death

a. certain relatives can recover for injuries related to death of decedent. earnings that would have been spent on survivors

b. parent can sue for wrongful death of child, both economic and non-economic value Green
c. negligence of injured spouse imputed

3. Survival Actions

a. compensate loss decedent has suffered before death. lost earnings up to point of death

b. negligence of injured spouse imputed

4. Loss of Pleasures of Life – component of pain & suffering

Intentional Infliction of Emotional Distress 

· by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress is liable for emotional distress and any bodily harm
· Etchart outrageousness of conduct and severity of distress for jury

· Wilkinson man telling women her husband is badly hurt 

· Nickerson bury pot of rock where woman expect to find pot of gold

· Korbin “your mother stole a man” shame and shock young girl

· Womack no need for bodily injury. innocent man’s picture @ trial

· Meiter lawyer refusing to move out of home. entitled to breach of dam and emotional distress

· telephone employee enters home, molests P Pankratz distress has to be severe, not necessarily disabling

· sexual harassment actionable if D in position of power

· bill collectors can not harass debtor or family Ford Motor got location from mother by saying his children was hurt

· Hyde police reports about private persons not public record

· Slocum “you stink to me” not insulting enough

· Hood publishing witness’ name and address not outrageous if part of public record

· must be present Garland parents can not recover for daughter killed by boyfriend

· Blakely liable for killing self in kitchen and making a mess

· also covers personal insult and abuse
· public utilities, innkeepers, common carriers liable for “offenses reasonably suffered” due to agents’ insulting behavior Texas
· indefinite threats of future harm if produces fright (not assault)

· State Rubbish D threatened to hurt P

· freedom of religion protects shunning Paul 

· but P has right to resign regardless of church doctrine avoid consequences Guinn
· after excommunication or expulsion, no more church immunity Hadnot
· conducted in coercive environment, no immunity Wollersheim
· public figures can not recover absent actual malice Hustler
· knowledge that statement was false, or

· reckless disregard as to truthfulness

· bystanders can recover, if close relative of person and act is violent and shocking

· often covered by other COA

· extortion

· entry due to false representation/invasion of privacy

· sexual harassment

· bill collector

Defamation
Common-Law 
· defamation – slander, libel

· “unprivileged publication of false and defamatory matter”

· slander – false and unprivileged publication, other than libel, which

· charges any person w/ crime, or having been indicted, convicted, or punished for a crime

· crime punishable by imprisonment or involve moral turpitude

· infectious, contagious, or loathsome disease

· injure him in his office, profession, trade, or business by general disqualification or lessons its profits

· no injury, no recovery Jones schoolmaster

· impotence or want of chastity, or

· naturally causes actual damages

· types of libel

· libel per se – false or malicious unprivileged publication by writing, printing, effigy, or other fixed representation which exposes any person to public hatred, contempt, ridicule, or which tends to deprive him of public confidence, or injure him in his occupation

· not libel to call someone an informer Byrne
· libel to say woman raped by bad man Youssoupoff Russian princess

· picture of jockey and saddle. liable Burton looks obscene

· libel per quod – libel that needs extrinsic facts to be hurtful

· false statement re: engagement of 2 married people Hinsdale
· criminal libel – sedition, materials likely to lead to breaches of peace

· ridicule is COA of defamation Triggs professor advocating simple English

· group libel

· liable for group libel Fawcett Publications football team & amphetamine

· but if only “some” members, no group libel Owens “certain members” looting citizens, Neiman-Marcus department store models, salesmen. not salesgirls

· liable for group libel for fighting words Beauharnais racist leaflets

· damages must result from P’s lower reputation in the community

· may mere by “significant” segment of “respectable society” 

· no liability if finding out after moving out Standifer
· mitiore sensu – multiple meanings -> more innocent meaning ascribed

· public bodies can not bring civil suits for defamation (freedom of speech)

· defamation pleading elements

· verbatim description of defamatory statements

· publication to third parties

· explain how statement relates to P, and why they are defamatory

· make claim for damages

· describe special damages

· allege actual malice (knowledge of falsity or reckless disregard of truth)

· complaint components

· inducement – extrinsic facts that explain libel per quod

· colloquium – statements defamatory statements were about him

· innuendo – what is defamatory about the statements

· owner of property where defamatory statement is affixed must remove within reasonable time after notice, else liable for defamatory remarks

· single publication rule (one edition, one broadcast)

Common-Law Defenses 

· truth absolute defense for libel, slander, and criminal libel

· must be of charge made Crane accused of being indicted, actually only accused

· slight discrepancies are permitted, if no knowledge of falsity or reckless disregard of falsity

· P’s affirmative case to establish falsity in public concern, otherwise D’s burden in private concern

· consent Lee P asks D to repeat statement, knowing form it will take. non-tenured teacher not being renewed, Shinglemeyer state to police P stole wheel

· consent must clearly cover statement

· common interest/social or moral duty Watt tell wife and boss that husband is cheating w/ housemaid

· importance of interest in question

· relationship of person claiming privilege to person who has interests

· whether communication was solicited

· no defense that recipient of communication did not believe statement 

· retraction statutes – allows D to make offer of amends (correction & apology). reduces damages

· publication must be intended or resulted from negligence. innocent mistake not enough

· no knowledge of defamatory content (libraries, newspaper, distributors)

· Internet

· have editorial control -> publisher

· no editorial control -> distributor

· privilege 

· absolute: executive, legislative, judicial, spousal, reports of official proceedings (if accurate), broadcasters for office candidate remarks

· qualified: inferior executive, legislative, judical Barr
· balancing test

· whose interest is being protected (yours, common, 3rd party, public interest)

· issue: union newsletters, church newspapers immune? common interest

· waived if there is malice – intent to injury, reckless disregard for the truth

· honest belief in statement

Constitutional Problems 

· 1st amendment protects right to criticize public officials in their duties New York Times v. Sullivan
· refusal to retract must be final

· extended to non-private aspects of lives of public figures

· public figure must prove reckless disregard or actual malice

· actual malice – D’s state of mind at time of act

· recklessness – conscious indifference, not just failure to investigate

· must show knowledge of falsehood, or reckless disregard for falsity (subjective standard)

· discovery covers state of mind to discover intent

· managerial pressure to produce sensational stories not intent Tavoulareas
· clear and convincing, not just preponderance of evidence

· Sts determine standard of liability for defaming private individual, short of strict liability Gertz attorney accused of being a communist

· lower standard, but must show actual malice to recover pun dam

· court proceedings of private individuals not public knowledge Time v. Firestone messy divorce

· researcher receiving federal funding not public figure

· may be public figure & public issue within community, but not at large

· facts include opinions that implies statement sufficiently factual to be susceptible of being proved true or false

· not matter of public concern, no need to prove actual malice Dun & Bradstreet v. Greenmoss Builders credit reporting agency released false bankruptcy information re: company

· Sts can require strict liability for libel re: private figure

Privacy

motion pictures == print constitutionally

can not invade privacy or defame the dead, except likeness may pass to decendent

· False Light 

· Cantrell published article describing family’s poverty

· common law malice – ill will or reckless/wanton disregard of P’s rights

· Intrusion

· sexual offense victims protected

· Nader overzealous surveillance, wiretapping

· Perason obtaining information from an intruder not a crime

· Dietemann taking pictures w/o permission @ P’s home intrusion

· wiretapping, disclosing or using contents is federal crime if conversation took place w/ expectation of privacy

· peeping tom – require trespass

· non-trespassory visual surveillance w/ binoculars or spotlight not intrusion 

· emotional space – unconstitutional

· crimes committed in collecting news not protected by 1st amendment Galella newsman bugging Mrs. Onassis

· harassment requires extremely outrageous behavior with strong implication of physical threat People v. Dietze
· surveillance okay for legitimate purpose (insurance investigator)

· except: frighten reasonable person

· Commercial use of Likeliness

· no commercial sale, no COA

· Roberson using picture on boxes

· remedies: injunction, damages

· Howell in NY, only use of photograph for advertising or trade counts as intrusion

· Taggart emptying latrine @ Woodstock, no SJ for D

· replacing model’s clothing in picture Grant using likeness w/o permissing for trade, no SJ for D

· can not show act w/o compensation Zacchini human cannonball

· Disclosure of Intimate/Embarrassing Details

· photo embracing in public, no recovery

· disclosure must be extremely intimate details and not newsworthy Sidis famous child prodigy 

· articles in newspaper, magazine, or book not “purpose of trade”

· revealing criminal past is COA Briscoe past truck hijacker, Melvin ex-prostitute

· “right to live free from unwarranted attack from others on one’s reputation”

· truthful publication protected if 1) newsworthy and 2) does not reveal facts that shock community’s notion of decency

· legally obtained public info – not liable Cox Broadcasting release dead rape victim’s name

· Florida Star legally obtained rape victim name (press rm) not liable

· winning lottery numbers is news, and can not be suppressed

· Virgil talking to reporter does not make conversation public. may withdraw consent

· may restrict uses that can be made w/ info. eg, illegal to deny credit based on criminal arrests

· or require information is accurate

· Commonwealth v. Wiseman film of insane inmates. permit exhibition to specialized audiences

