TORTS OUTLINE
Introduction:  TORTS

What is a tort?  An injury or harm done by one person to another for which the law currently provides the victim to receive forced compensation from the alleged tort-feasor; a tort is not a thing in the world, it sort of is.  The conclusion is a social legal process, not an empirical process.  

•Difference between Tort Law and Criminal Law:

1. Criminal Law is a public law system.  (Tort=private law system)  Arena of tort law held entirely by the victim.

2. When criminal defendant faces judgment, each element must be found beyond a reasonable doubt.  In torts, it’s “preponderance of the evidence” – or more likely than not.  So, it’s far easier to be held liable.  

3. Defendant in criminal action is under a plethora of constitutional safeguards, not so in tort cases.

4. Difference in level of sanctions threatened.  Tort cases result in damages, criminal cases have incarceration on the line.  

5. In a tort case, it is possible for there to be a mismatch, but a mismatch is FAR more likely in criminal law.

6. Theoretically, tort law is designed to respond to individual harm.  Individual Harm = someone’s property hurt.  Criminal Law responds to society’s harm.

Torts Have effect of:

1. Companies will make better products with less likelihood of being brought for tort action

2. people are more careful in avoiding hurting other people 

**(these lead to the deterrence consequence of tort law**

**Compensation consequence arises because of tort law.**

Torts are legally defined path from status quo to forced compensation.

1. INTENTIONAL TORTS
A. Battery
Key Definition of Battery in Garratt v. Dailey:  A battery would be established if, in addition to plaintiff’s fall, it was proved that, when Brian moved the chair, he knew with substantial certainty that the plaintiff would attempt to sit down where the chair had been.
Template of Prima Facie Battery

I. 
Bodily Contact
II. 
Harm
III.
Intent
1.  Mental Capacity (excludes only profoundly mentally ill)

2. Volitional Bodily Movement

3. Threshold Issues:  Mental Capacity and volitional bodily movement
a. Was it the Purpose or Desire to cause a battery – D has this toward P

(if a grey area:  involves a matching of congruence effect:

i. Consequence desired by the D 
ii. Actual Consequence to the P
b. OR: such an experience was substantially certain to happen given the behavior – “The Substantial Certainty Syllogism”

**
I. Bodily Contact:  violation of person’s bodily interest, not other things; is a key part of battery


II. Harm: the experience that the person went through is not what is considered socially acceptable; it’s not ok to do this

III. Intent:  “the act must be done for the purpose of causing the contact or apprehension of with knowledge on the part of the actor that such contact or apprehension is substantially certain to be produced” (Garratt v. Dailey p. 3)
1. Mental Capacity:  ***Standard:  Was victim capable of intent, or are they so profoundly mentally ill that they don’t know what’s going on at all?  Only profoundly mentally ill are excluded.

2.   Volitional Bodily Movement:  society not willing to impose liability on someone if there is no volitional bodily movement


3.   a. Purpose of Desire:  
(involves a matching of: (called the congruence effect)

i. Consequence desired by the D 
ii. Actual Consequence to the P
-Must match consequence desired by the D to the actual consequence to the P and show that it caused a battery or apprehension of a battery
-Was the D’s purpose or desire to inflict injury to P?  

-When a mismatch in desired result and actual result occurs, one would have to prove that he intended to cause bodily contact when he acted with a desire to cause harm to P (See #2 in Battery Review packet)
b. OR, Substantial Certainty Syllogism:  such an experience was substantially certain to happen given the behavior
--SC is better than preponderance of the evidence, but not as precise as beyond a reasonable doubt, but fairly high

-Major Premise:  that a reasonable person in the position of the D would have known with substantial certainty that P would be harmed or hurt given the D’s behavior

-Minor Premise:  there is no reason to think that the D is significantly different from the reasonable person

-Conclusion:  Thus, the D knew that the P would be harmed given the D’s behavior under the circumstances

Action(knowledge(intent

Note:  Minor Premise Explained:  What counts as a “significant difference”?  

Only two categories:  (rather stingy) 

1. Age (very young or very old)

2. Mental Illness (judged by a modified reasonable person standard)  [many mentally ill have already been filtered out in the mental capacity test]

i. This next filter is little higher – is the person in the position reasonable as compared to a similar person in the same position?

Doctrine of Transferred intent for rare cases – intent is satisfied because we recognize this legal transfer from intended victim to transferred victim at the hands of the D; WHY?  Because it does


-this is a Hail Mary pass 

•Key Definition of Intent in Battery from Garratt v. Dailey:  “the act must be done for the purpose of causing the contact or apprehension or with knowledge on the part of the actor that such contact or apprehension is substantially certain to be produced.”

-So, if an action causes apprehension of battery, then it still can qualify as battery
B. ASSAULT
Definition of Assault:   causing another person to apprehend an imminent harmful bodily contact and intended to do so

Prima Facie Assault:

1. Apprehension

2. Of an imminent bodily contact

3. Intent

1. Apprehension

i. Rational Expectation Requirement

-Would a reasonable person in the position of the P expect a rational expectation of contact?

-“rational expectation” – the cognition apart from the affect, or, they thought it would happen

-BUT, if P knew of person’s idiosyncratic tendencies, it would be reasonable to expect rational expectation of assault

(See Hypo of Femme Fatale Movie-Watcher at Bar 9-19)
ii. Physical Feasibility “Soft” Requirement

(Threats that form the basis of the apprehension must be physically feasible for assault liability – Physical Feasibility Requirement – as judged by a “reasonable person”

(See Hypo of Staring Down on Highway 9-19)

-BUT, there will be cases where this hard physical feasibility rule does not work, but 

**-not a HARD physical feasibility rule in assault, but being able to establish a physical feasibility rule is a very powerful tool, and when it is physically impossible, it can also be a powerful too against**

(See Hypo of Liquor Store Robber 9-19)

2. Of An Imminent Bodily Contact

(See Hypo of Boyfriend Threatening Girlfriend over Phone 9-19)

What assault is intended to do is to protect the quasi-physical reaction that happens right before you are injured.  Imminence is meant to tie the tort down to this set of circumstances.  Ie the primal reaction of fear of harm

(SO, the imminence must be shown to happen RIGHT NOW.

*Restatement Exception:  D who is notorious gangster known to kill many people.  Calls P saying ‘next time I see you, I will kill you’ and then they see each other and D says ‘your time has come’

( this still qualifies as assault

3. Intent (same as battery)

**

• Conditional Assaults

An assault made conditional on the victim's noncompliance with an unlawful demand still constitutes an assault, even if the victim is confident no assault will actually occur if the victim complies with the unlawful request.

-Actions can also cause apprehension and qualify for assault (See the car bomb hypo)

C. FALSE IMPRISONMENT
-Interest tort is trying to protect is bodily freedom, the D is trying to put the P in a “box”

-does the “Box” have to be of a certain minimum size?  NO b/c of deminimus threshold does not exist

-FI is often Mistaken burglary and man detained 

-FI does not protect a generalized right to travel – stopping someone from going where they have to go, no matter how malicious, is NOT FI, must put someone inside a box

-Must the area of confinement be fully confined physically?  NO

-must suffer harm while falsely imprisoned

Prima Facie Case of False Imprisonment:

1. Defendant acts intending to confine plaintiff within fixed boundaries. (Intent measured just like all other Intentional Torts)
2. Plaintiff is completely confined

a. Feasible

b. Reasonable

c. Of which the P is aware of
3. Plaintiff is aware of the confinement or is otherwise harmed by it

**

1. Intent Element just like all the other intentional torts
2. “Complete confinement”:  that there is no avenue of escape which is all of the following 3 things:


a. Feasible – (is it physically impossible?)


b. Reasonable – (is the escape route also reasonable?) A Subjective Test


c. of which the Plaintiff is aware of it or is otherwise harmed by it – conscious 

-Threat must be of IMMINENT harm, just like assault

**Theme:  when tort law depends on a threat of legal liability, almost always the threat must be of IMMINENT consequence

a. Feasible is an objective test – Could Plaintiff feasibly or possibly get out of “the box” which he has been placed in.  If no, element satisfied
b. Reasonable – is a Subjective Test based on what the person feels is complete confinement – could one avail themselves of it?
WHY A SUBJECTIVE TEST?

-in harm and apprehension, want to protect against a liability mines everywhere throughout society because they are against social norms

-the compensatory goal is not met with these circumstances, but social norms outweigh it

-Does D need a protection of a reasonable test?  


-Compensation falls under same logic


-Deterrence:  Bill acted in ways that deviate from social norms because he trapped him in the sauna

-Objective test would relieve Bill of deterrence and compensation responsibilities when he violates social norms 

-How many cases will there be where someone fulfills the 1st and 3rd standards and is still innocent?  NONE, because the person still intents to confine someone and THIS IS NOT SOCIALLY ACCEPTABLE

c. Of Which P is Aware 
-Awareness must occur before the cessation of the threat; P must know the way to get out, can’t be MacGuiver style  

3. P was conscious of confinement (or was otherwise harmed by it)

D. Infliction of Intense Emotional Distress (IIED)
New Tort:
-Reasons why historically tort law did not embrace IED:  

a. The forensic science of psychiatry is nowhere near the forensic science of medicine, so you cannot really hold anyone liable for something so unknown

b. Not hard to fake an emotional injury whereas it is very difficult to fake a physical injury

c. Inappropriate claims also a problem – some transactions that cause distress are something that tort law simply does not want to compensate

Prima Facie of IIED:  

1. SEVERE Emotional Distress
2. Caused by the Defendant’s Extreme and Outrageous Behavior

3. Intent

**

1. SEVERE Emotional Distress

-harder to fake severe emotional distress

-what does severe mean?  Don’t know.  Follow precedential pattern of each state

-this kind of element is an allocation of authority to trial court – up to them to decide if it’s a good case, indicating a good confidence in the system

-Other Jurisdictions have another (minority) position:  No trial court can decide this unless they show evidence of “physical manifestation of emotional distress” or “objective symptomatology” 

-Demands an MD other than a shrink that can tie physical harm to emotional distress

(the emotional distress category is harder than others, b/c it’s more subjective

2. Caused by the D’s Extreme and Outrageous Behavior – Did D’s behavior go beyond all bounds of decency?  

3. Intent

-More or less the same as other Intentional Torts, BUT further restrictions on transferred intent
Transferred Intent for IIED, Other Party must show:

EX:  D beats third person right in front of TP’s wife and wife (P) may sue D for IIED on transferred intent

1. There was clear intent for an intentional tort to other than P

2. P must have been an immediate family member of the Third Person

3. P was there when D harmed the Third Person

4. D was aware of P’s physical presence

-not part of requirements:  D doesn’t have to know of immediate family relationship, but for test-taking purposes, you should look for this knowledge

-b/c if question tells you that TP is standing next to wife, then when they sue for transferred intent, there is a better argument for substantial certainty

E. TRESPASS TO LAND
Definition:  Trespass to land is the right to protect the exclusive possession to land.

Right to Trespass to land

1. P must show that D has violated P’s interest in exclusive possession of land

2. Intent

1. Violate Exclusive Possession of land

Tresspass – can trespass to surface of land, subterraneously, in airspace above


-May successfully trespass with your own person, but also without personally coming into contact with the land (throw big rocks onto the land, etc)

-can commit trespass through another adult person

•fooling people into entering other people’s land can be a trespass

•no deminimus threshold, does not need to show level of damage

•no reasonable foreseeabililty limitation on trespasser 

-EX:  If you divert water onto someone else’s land and killed rare flowers that you didn’t know were there, you are liable for trespass

•same rule as to mistake of law applies to trespass as well

F. TRESPASS TO CHATTELS AND CONVERSION
You can tell the difference between trespass to chattels and conversion by examining the damages they are seeking. Trespass to chattel is when you break my stuff. You want to be compensated for its repair. Fair repair damages. You cannot sue for conversion.

Prima Facie Case:

1. Act of D interferes with Plaintiffs right of possession in the chattel.

2. Intent

3. Causation

4. Damages

Chattels=stuff

•trespass to chattels:  designed to protect ‘condition of your personal property’ (condition)

If sue for t. for chattels, you will get fair repair of personal property

-Measure of damages=repair

•Conversion:  to protect interest in ownership and possession of personal property (theft)

Measure of damages:  replace

If steal personal property, you must pay to replace the personal property

(Cases pushed by proper remedy, not what it is closer to in nature
-If proper remedy is replacement, then conversion.

If proper remedy is repair, then t of chattels

Russell-Vaughn Ford, Inc. v. Rouse:  -withholding keys of the car is still conversion of the car(this is “symbolic conversion”:  Take the keys and thus take the car

(-seems like a better trespass to chattel)

-Credit to Rouse’s lawyer for getting conversion

How did he do it?

1. got conversion b/c it was a common practice on the part of Russell-Vaughn, where they tried to shame R into sale

2. also, bad anti-social behavior that would be dealt with in crim law

3. type of situation that victims would go to tort law – going to deterrence effect

4. Attorney was right, judge, outraged at behavior, just couldn’t avoid biting at the oppty to force dealership to eat the cost

Prima Facie Case: 

1. An act by Defendant interfering with plaintiff’s right of possession in the chattel that is serious enough in nature or consequence to warrant that the D pay the full market value of the chattel.

2. Intent: Intent here is more constrictive.

-Mistake of lawfulness does not work here. “Oh, I thought that was my coat.”

A. Wrongful acquisition

B. Wrongful transfer

C. Wrongful detention

D. Substantially Changing

E. Severely damaging or destroying

F. Misusing the chattel

2. DEFENSES TO INTENTIONAL TORTS

-on the whole, Defendant bears burden of proof to each defense

A. Consent

IF D can establish that P consented to the behavior, it’s OK.  BUT, think of SCOPE.
-Compare the action of the D against the scope of the consent granted by the P

-In other words, Match what the D did to the scope of consent that is said to have been generated by the P, the P could consent to certain kinds of behavior but not other

Consent can be granted in 2 ways:
1. Express consent:  Explicit communication – either verbally or in writing (EX:  Can I borrow your car for the weekend?  Guy says sure)  [Contracts are various incarnations of this]

2. Implied Consent:  Non-verbal behavior in context (Ex:  May I use the car for the weekend and person throws the keys to him)

-Attempt to determine the inner workings of the P’s brain at the moment of the disputed consent based on the behavior

( Defendant-centered test for Implied Consent
· Benefit of Reasonable Error is granted through the reasonable person test to the Defendant b/c the D has to live with the consequences of the disputed consent

-Why does tort-law compromise this meaning of consent?  Given that cost has occurred, the question should be looked at distributionally.  Who should the cost be imposed on?  Did either party behave in anti-social way?  

-Party whose behavior was wrong should pick up the check

-What basis do we pick the loser if neither party was bad?  Can’t get first-level deterrence, so don’t care from what pocket the money comes from, but we do care that these situations be avoided or minimized at the LEAST TOTAL COST

-Should adopt a rule where the fewest possible resources are spent in the future. 

(We should look for:  The Least Cost Avoider 

Between the two parties, who might be the best able to prevent this problem from occurring?  Hard to say, One is the active communicator, the other is the passive interpreter.  The Active-communicator is the Least Cost Avoider and should be held liable.

•Exceptions to Consent:

1. Fraud – if consent of P in tort law situation is procured by fraud of D, then D will not be allowed to frame a subsequent suit on that fraud, can’t use that consent; fraud needs to go to the tortious conduct

2. Duress – if P’s consent is secured through duress upon the P, then in tort law, that consent is not valid

3. Unilateral Mistake Significant material mistake by P (when engaged in consent) – 

Other party should have become aware or is aware of potentially tortious behavior

4. Incapacity if P is not capable of granting consent, then not valid

5. Illegality contract law will not enforce contracts which are engaged in legal behavior (See Hudson v. Craft)
•Consent Implied by Law
-(consent “not really”) an important class of cases to get right, but not really consent

-protects Ds from torts of others

4 requirements:

(it is OK for D to touch another in a battery type of way without any of the normal justifications)

1. P under circumstances is unable to grant either express or implied consent

2. D’s Tortious conduct must have been necessary to save the P from death or serious physical injury

3. A reasonable person in the position of the P would have consented had they been capable of doing so

4. A reasonable person in position of D would not have known that this P, had they been able to, would not consent

-Reasonable latitude exists for doctors to obtain consent in cases of emergency – if person were knocked unconscious or in danger of life or limb, doctor could act in his interest without obtaining express consent

B. Self-Defense

-A complete defense – when D successfully establishes this s-d privilege, the result is 0 liability for the D

Defin:  Self-defense constitutes a defense which can justify and therefore negate intentional tort liable.  In essence, reasonable force can be used where one reasonably believes that such force is necessary to protect oneself from immediate harm.
Rule:  A reasonable person in the position of D would have believed that P posed an imminent threat to physical and bodily safety and integrity.
-no deminimus threshold

-Did the D know or should have known that there was no threat.  If yes, no s-d privilege.  If no, s-d is ok.  

-Exception to Imminence of Physical Harm:  

1. battered wife responds with s-d after being consistently beaten for years and fights back even though she hadn’t been beaten in the past 30 mins or so
2. Cases where this is the last best chance that someone has to avoid threat of physical harm, but not quite imminent

“someone says ‘I will go get my gun and shoot’ and guy hits them then”

SCOPE of S-D

-D has some privilege of s-d, but there is a scope to s-d

-D, once deemed to have s-d privilege, he can exercise a reasonable amount of force to P in order to avoid/minimize the P’s threat

(if D exceeds the scope, D is only liable for the excess force

-Test:  is amount of force necessary?  Reasonable force – reasonably calculated to eliminate the threat of force, if exceeds the force, the D is liable for the excess of force
•Retreat Problem:  To what degree must D retreat from situation?  

-so long as force that the D directs at P is non-deadly force, it’s ok to confront the bully in a situation like this

Under what circumstance must D flee b4 inflicting deadly force with privileged s-d on P?

3 Regional splits:

1. NE, and northeast, MD:  D should have to retreat b4 being privileged to use deadly force unless inside their home

2. Scattered midwest states:  shouldn’t have to flee from home or property, so can be on their farm; and can be at place of business

3. TX and FL:  retreat from no one anywhere before you can use deadly force

Self-Defense Third Parties

4 HYPOS:  What general rule is being applied by tort law?

1. 3rd party pointing gun at D and about to shoot, D uses bystander to block the bullet.  D is liable

2. Armed robbers direct one patron to bind another, under threat of being shot, he binds the other.  Binder sues customer for battery.  Customer/patron is liable.

3. D being chased from 3rd Party who has a knife.  Over the course of running, he knocks into a group of people and they fall.  They have no real pain/injuries.  Group sues for battery but he is not liable.

4. Univ. Prez in his office, develops student protest, he locks and seals 2 exits in his office, but visitor is confined.  Visitor sues prez for false imprisonment, but prez is not liable. 

( There is a deminimus threshold.  only privileged to inflict harm on P if that harm is under a deminimus threshold

-3 and 4 are torts, but parties should absorb a deminimus harm when a 3rd party is involved

-in 1 and 2, exceeds d. threshold

C. Defense of Others 
Defin:  Plaintiff threatens Third Party, Defendant acts to stop threat made by Plaintiff on Third Party

D must establish 2 things:

1. Reasonable Person in position of D, observing the situation, would have believed that the TP had s-d privilege against P under the circumstances

2. D must establish that a reasonable person would have believed that the D’s intervention was necessary to minimize harm to the TP

-not necessary that TP could not act in their own defense – don’t have to be completely helpless, just that they will continue to be hurt or will be hurt

-TP also does not have to be aware of the situation

D. Defense of Property
-2 things change when move to property from person:

1. Society holds lesser interest in property than physical person; society has to think of price of protection or self-help – less for property

2. Society’s interests are largely in line with the D; “touch my car again, and I’ll kill  you” – society does not agree with him; privileges are more limited

Definition:  D poses a threat to the P’s property and D engages in tortious behavior, to what extent is D privileged to engage in the behavior.  

-Similar to s-d, but about property not person – analysis the same

**General Rule:  Ds are not privileged to use deadly force to protect property – never ok to kill someone for property
-privileged to use non-deadly force in protection of property (barb wire, dog, etc. but must have posted warning)

-BUT, privileged to use potentially deadly force in response to active breaking and entering of your dwelling place - still follows objective test

[This situation is perhaps better as an exception to imminence reqtmt of s-d]

E. Defense of Necessity
-invoked in response to threat of property

-NOT when someone is responding to threat to themselves or bodily interest to another

-can be thought of as defense of others counterpart in property area
Public Necessity: 

1) D reasonably believed a threat was posed to the community at large

2) D thought intervention was needed to avoid the threat

3) Can only respond reasonably.

Private Necessity: This is more limited

1) D has a privilege to latch onto the property, but will pay any damage: This is almost a privilege of trespass, except you must pay for the damage you cost.

2) The balance of costs switches between public and private necessity.

Always try to argue public necessity first!

(See Ploof and Lake Erie)

Rule:  limited privilege:  if D was reasonable in perceiving threat to property and inflict damage on your property in reasonable response, you are privileged under tort law to inflict that harm, but you must pay for the damage that you’ve done
-property threatened and property-violated – look for Least Cost Avoider – least property damage that we can, How will this happen?  Put decision-making on D whose property is being threatened

-once limited privilege is established, the other party must back off b/c he’s going to pay either way



Public D
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public necessity privilege

Private threat 
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Govt immunity

3. NEGLIGENCE

Developed after all intentional torts except IIED

-seen as maturing of tort law

-from this perspective, the urge for tort law to move on was spurred as a practical matter by a growing number of cases which clearly called out for appropriate compensation and deterrence but were not handled sufficiently by tort law at the time

-negligence is a massive system of second-guessing

-we look back at what D did and judge whether what he did was reasonably careful with significant aspects of D’s assets at stake

-not only a massive system of second-guessing, but done in practice only in cases where D’s actions caused significant harm to the P

(there must be something to finance all the trouble of litigation

Leads to:

(post-facto bias – jury has bias after the fact b/c humans are wired to assume fault by someone – VERY abstract standard

A. Duty of Care

Prima Facie case:

1. P must establish legal duty of care that D was supposed to take Duty
2. D’s actual behavior was a breach in D’s actual behavior of necessary care Breach (duty and breach can be done together)
3. Causation 

4. Harm

1. Duty – presume existence of some duty of care by D

-duty of reasonable care – or the reasonable person standard

-Was D’s behavior that actually took place was or was not as careful as a reasonable person would have done in similar circumstance?

(Narrowed by:  custom factor/industry standard – that most people that engage in this behavior and thus it is reasonable b/c it is not all that bad for most people

-while a custom/industry standard may exist, it is NOT legally determinative of P’s breach (Helling v. Carey)
•Learned Hand Formula measures where there is no industry standard

LHF:  B compared to PxL

B = burden of precaution – how much burden would it have been on the D to act what would have been the reasonable care

(In hypo, guy not get really drunk and then drive)

L=loss avoided by the precaution taken; if D had assumed the precaution, what loss of property would have been avoided; liability
P=probability; every time that person acts without care, it does not turn into a loss; the probability that the loss will occur (the Discounting Factor)

If B < PL, then the D breached the duty of reasonable care and send signal to other to take the less cost-effective soln in the future

If B>PL then Burden of preventing such an act is so much greater than the probability of the event occurring and the liability
•3 specific standards to raise the bar of Duty of Care:

1. Special Relevant Training

2. Special Experience

3. Professional Malpractice

-1 to lower the bar:

1. Obvious Physical Handicaps 

Minor Child Standard:  minors are entitled to be judged by standards commensurate with their age, experience, and wisdom when engaged in activities appropriate to their age, experience and wisdom.

-what is reasonable conduct under the circumstances among which are the age, experience, and stage of mental development of the minor involved. (Daniels v. Evans, p. 91)

-every jrsdn grants the opportunity to the mcs, relevant to the age and ability of the child compared to the average child of his age, experience, and stage of mental development.
-In the case of children as negligent Ds, evidence can come in as to the age of the minor

-every state has a statute for “the age of majority”

-on the whole, MCS only really applies to lower teens, maybe 15 down – it depends on jrsdn and kind of activity the child is engaging in

*Exception to MCS:  if child is engaged in adult-like activity

a. No Duty to Rescue Doctrine:  duty does not exist to act reasonably to rescue a stranger in peril

-person not obliged to affirmatively rescue another

(sometimes called omission-commission in tort law)

**3 Exceptions**:

1. Existence of Special Relationship bt/wn P and D – 2 circumstances where P owes D something

a. Businessman-Customer:  

HYPO:  Man shopping in Hecht’s and walking around the store and older man is lying on the ground and having massive heart attack and just watches.  No duty to rescue.  If man is a clerk or manager of the store, there is duty to rescue

b. Employer-Employee:  If person on floor is an employee of the store and man is employer/other employee, then duty to rescue

(No parent-child duty to rescue or spousal duty)
2. Cases in which D caused the peril

-does not need to have intentionally caused the peril, just cause it in general

3. Cases in which D voluntarily began to render aid
-once you jump into aid, duty of rescue is begun

b. NO DUTY TO CONTROL OTHERS

No duty to control the behavior of another fully conscious adult.  

Exceptions all involve 3rd parties, P, and D.  P will sue D based on his negligence in caretaking the TP.  

-Involve special relationships

Exceptions - 2 ½:  

1. Businessperson-Customer

i. Hotel guests sue hotel for negligence for allowing TP to harm her while in hotel.

ii. Hotel increases rate by 10x in FL.  Frat boys in hotel tries to throw pieces of furniture out the window as far as possible.  Hotel is sued when frat boys do this.

2. Employer-Employee

i. Rolling Stones at Altamount example.  

ii. Rolling Stones hire chess club at Altamount and Chess Club gets very hurt

2 ½. Immediate Family Member
-2 degrees of concisiguency that live under the same roof.  Grandparent-grandson.  Not foreign exchange students.  Duty to watch what family member is doing.  Duty not to coerce activity of family.  Ex:  don’t tell your kid to bean a batter
-Hard to believe that immediate family members wouldn’t help each other.

c. NO DUTY TO AFFIRMATIVELY AID
4 Factors, heaviest burden on the first two

1. High Level of Extra-Legal Compliance – this rule of reasonably responding to peril is more like a rule that requires parents to love their children rather than to pay income taxes

-natural instinct is more like the rule

-What is the level of non-coercive compliance:  maybe 90%

-If there was a rule to affirmatively aid in an accident and there was a 5% marginal difference who additionally act reasonably, making the number 95%.  But what do you get with an additional 5%?  An increase in rescue attempts, and this does not predicate that there will be additional successful rescues

-The 5% are called the ‘reluctant rescuers’

2. Officious Intermeddling:  rescue efforts might result in good outcome or bad outcome if anyone is made to rescue

(reluctant rescuers might take the place of altruistic rescuers, thus lowering the quality of the rescue as a whole

3. Greater political coercion – when you go out and interact in the world, we require that you act with reasonable care

-with reasonable rescue requirement, your very decision not to get involved gets second-guessed as well.  There has to be a little space where there is no second-guessing.  

4.  Discount of Altruism – in current regime where no criminal/civil requirement to come to aid, 9 of 10 people who yell help or stop for highway accidents and if they make it coercive, then no one will altruistically help anymore b/c there is a societal cost when people are forced to rescue 
d. GOOD SAMARITAN STATUTES

-all different according to the states, not a general law

-tries to inject some positive reinforcement in otherwise negative system

-does not change anything

-One benefit is that someone who volunteers to help is only held to be negligent if his actions were grossly negligent

-The other carrot is just to declare immunity that are set for different people according to their training

e. TARASOFF case
RULE:  once a therapist determined, or should have reasonably determined, that a patient poses a serious threat to others, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger

In a world in which Tarasoff exists:  

I. Reduction in the effectiveness of therapy – - 

-bad outcome for patient b/c therapists must issue letter

-Therapists also face no-win situation of facing possible liability from patients if patients were not gonna kill anybody

-patients won’t want to be close to therapists also

1. Deter therapists from treating such patients - Therapists will not want to deal with risky patients; Good therapists are likely to avoid potentially violent patients b/c of potentially being sued  

2. Deter such patients from seeking therapy at all

3. Less disclosure by patients to therapists – expect patients to heavily censor themselves

4. Reduction in the trust – creating a legal obligation that makes therapist’s job harder

II. Problem of False Warnings

-lots of false warnings b/c therapists are lousy in this prediction stuff

• Therapists will have a propensity to issue a lot of warnings to protect themselves from the situation where the victim is dead and they knew but did nothing

-not issuing the warning is less sympathetic position than issuing a false warning

•job of therapist is not to predict behavior, but to heal them

This won’t hold up.  Justice has a very difficult time rejecting a Tarasoff warning – there are constitutional laws for involuntary civil commitments which are premised on certification by therapists

-IN reaction to receiving the letter, some people might not run and hide but retaliate against them

III.  Increase of Involuntary Civil Commitments – although they are a necessary evil, some therapists would be tempted to civil commitments of patients b/c they won’t be held liable for sending a false letter or for not sending a letter

(After Tarasoff, civil commitments soared for this reason

IV. Slippery Slope Problems

-this will be a rule that will require elaborate litigation for years and years

-Tarasoff provides the best possible set of facts for therapist to issue a warning b/c patient came and named a person he wanted to kill – this will not happen most of the time

Is Tarasoff now a national rule?  It depends.  

If you were to count appellate court opinions on something close to Tarasoff, the number is under 25 (not a majority rule of tort law

DISCUSSION OF FORMALISM v. REALISTS AS RELATED TO TARASOFF
•Formalism:  there existed abstractly some pre-existing some set of regulations in respect to human behavior

(Formalism is about analyzing the existing case and figuring out where it fits in the common law

-dominant procedure of what courts were doing

-Around 20s and 30s, people seemed to think that this isn’t really what we were doing

(they formed a group Legal Realists
•REALISTS- critiqued formalism and what appellate courts were really doing

-said that law is not all that coherent like what natural law folks say

-It’s more like a big cloud of maxims, principles, doctrines, etc.

-IN a tough case, the courts reach for one kind of principle to solve one kind of case rather than another

-in most of these cases, the court could reach for another principle in the cloud to find the case for the other party

(it is a decision about which of the two principles that the court should reach for in the cloud

-Some realists thought that this also characterized conventional societies of conventional wisdom

Tarasoff gave rise to and is an example of:

Instrumentalism:  law is one of a number of tools to achieve desirable societal results

-law is largely instrumentalist right now, but not entirely

Appellate courts are still based on formalism

-where is the procedural competence to engage in this analysis in appellate courts

(system cost to have this blend

-much less stability in doctrine in instrumentalism

-less firm an idea is articulated, the less you have to alter it – so easier to let law fly
f. Rule of Statutes in Tort Law

3 major roles for statutes in modern tort law:

1. Nibbling Statutes – every state has own pattern of legislative enactments that tweak tort law on the edges 

EX:  Tarasoff statute; Good Samaritan statutes; damages areas

2. Direct Liability Statutes – enactment by legislature in jrsdn that says if this happens then one party must pay the other certain compensatory things

EX:  Minn. Stat. §347.22 on p. 134:  no intent, no fault whatsoever - mere fact of something happening triggers the liability, called Strict Liability Statutes
IL Revenue Statute – “knowingly or willfully” is the standard – quite different from MN

-“know” standard is not common in tort law and does not have a rich meaning, but very common in criminal law

-only a few things D counsel can do:  argue constitutionality, argue that statute is not applicable to the circumstances, argue that this is not what the statute was intended for, argue fault standard

3. Unwanted Behavior Statutes:  They describe some unwanted behavior - Say nothing about tort law, but can nonetheless be a player in negligence action

HYPO:  P collides with D on an intersection and both are injured.  No available disinterested witnesses to report on how this collision came about.  Accounts are so vague that they are not credible.  Cop took trouble of measuring skidmarks of D’s car just before the collision.  P’s counsel hired expert who looked at police report and would testify that the D’s car must have been going 40-42 mph just before the collision.  P’s counsel notices 35 mph speed limit.  
For P: 

Prima Facie case:

5. P must establish legal duty of care that D was supposed to take Duty
6. D’s actual behavior was a breach in D’s actual behavior of necessary care Breach (duty and breach can be done together)
7. Causation -yes
8. Harm - yes
1 and 2. Duty of Reasonable Care and prove a breach of duty of reasonable care

-whatever reasonable care might or might not be, the maximally duty of reasonable care is driving 35mph and D was driving 40-42mph

Counsel for D:  need to get this info away from the jury

Arguments for Rebuttal Presumptions:

1. Legislative Intent – meaning and interpretation of statutes; by setting 35mph it did not go to negligency, in other words, it was not the legislature’s intent in passing this speed law to have it apply to negligence actions

(if legislature wanted this to exist, they would have just said so

-look to the legislation for both sides of the issue

Counsel for P:  this law was enacted to keep people safe, makes sense from a policy point of view to use the law in this fashion 

D:  they can amend the law if they want, but they didn’t so you still can’t use it from that policy point of view

Counsel for P:  the law goes the other way too and the legislature didn’t prohibit it either; the burden of proof and interpretation is not on one side, on both sides

-could have searched for statutes that say “don’t use this law in this way” and that would have clinched it for either side.

(THINK who bears the burden of persuasion b/c both parties do)

2. Statute or Regulation is NOT a judgment by the Legislature or Relevant Administrative Agency of reasonably safe behavior 

Ie Revenue from traffic tickets, fuel efficiency, consumption of resources, noise abatement

(not related to fastest safe speed

3. Problem of Aggregate Regulation – statutes have to apply law in a wholesale way; negligence actions are case by case, D by D; statutes are everybody henceforth all at once

-Ex:  Speed limits cannot take into account many significant and relevant factors like weather, etc.  

-BUT this process can take all these factors into account

-by allowing 35mph to be the surrogate you give up the advantages of individual cases like weather, etc.

-ALSO, when you talk about a criminal statute, you can argue that there is an element to the operation of that statute that does not exist in tort law

Prosecutorial Discretion protects people in criminal law (whether it is worth it or not), whereas tort law DOES NOT have that b/c P is the one who 

-Constraints to aggregate regulations that are not constrained by negligence; court should not bind itself to this b/c every situation changes

-most regualation involve some enforcement by gov’t itself and part of system of prosecutorial discretion – and the standard adopted depends upon that

4.
Allowing the use of a violation in this fashion inappropriately moves power from jury to legislative agency

-jury=common people without approval of gov’t who make decisions

-if you take it away from the jury, they should spell it out in the statute


(Strong case against using this speed limit 

BUT, P wins this fight

Every jrsdn in this country uses the violation of a statute or regulation as a breach of duty to reasonable care = doctrine of negligence per se – violateion of regulation or statute is per se – by itself – a violation of negligence

II. NEGLIGENCE PER SE
Must satisfy 2 conditions;


1. Party must show that statute or regulation is essentially a safety statute – promulagated in large part to avoid injuries to person or property that tort law compensates for

2. The injury must be of the type which the statute was intended to prevent

EXCEPTIONS to NPS:

1. If D is incapacitated to comply with statute

2. D didn’t know or reasonably didn’t know that he was not in compliance (Ignorance is not an excuse)

3. D knows of statute and violates it, but attempts to comply when the action occurred

4. D is in an emergency situation not of his causing

5. D can show that under the circumstances he was under, it was safer to break the statute than to comply with it

-2 basic approaches to NPS
1. Majority of Jrsdns:  If a party establishes the 2 prerequisites and the D does not establish an excused violation of the statute then jury must conclusively determine if they breached duty of reasonable care

-Conclusory Presumption

2. Minority of Jrsdns:  

Rebuttal Presumption:  while jury must presume that the violation of the statute satisfies the duty and breach elements, then D’s behavior was not 

While the jury must presume that violation satisfies statute, juries are allowed to find that it was not below the requirement

Difference is the allocation of decision-making power

Majority:  only judge will hear these legislative intent arguments

Minority:  judge and the jury will get to hear the legislative intent arguments

Issue of Multiple Standards of Care:  

In modern tort law, single standard of care.  This standard has shown itself to be flexible in a wide range of circumstances.  Not similar reasonable effort.  

-tort law has not robustly developed different levels of standard

-Gross negligence and willful wanton negligence:  different abstract standards

5 places in tort law where these standards have viability:

1. Bailments – when personal property is linked from one person to the other, then stolen or damaged (more property law)

2. Contributory Negligence – a defense to negligence – a response to this uses wilfull wanton negligence

3. Punitive Damages

4. Statutes that use these standards – Automobile Guest Statutes, but now generally gone, when hitchhiking was much more prevalent – driver owed only a duty of gross negligence

-Statutes that say the operators of emergency vehicles all have a benefit of a lower level of care

-Good Samaritan statutes

5. Premises Liability or Landowner Liability:  historically, there were a complicated set of negligence against an owner of land for personal injury that occurred while that person was on the land

CAUSATION
2 Branches

Why is there causation?

(Causation seeks to implement notion of “No Harm No Foul” that occurs at the expense of full compensatory and deterrence goals

a. Actual Cause

b. Proximate Cause

•ACTUAL CAUSE
-measured by “but for” test
-BUT FOR Test:  “but for” D’s breaching behavior, would the P have suffered the harm?  If yes, then not among the actual causes of the harm

​-1st Problem of Under-Inclusiveness in BUT FOR:

(See “2 fires Burn Down Cabin” and “Gang of Motorcycles Revving Engines and Spook Cows” Hypos – 11/7)
Problem of Concurrent Cause:  BUT FOR test is being overwhelmed.  The situation where there is more than one sufficient cause that overwhelms the problem.

(in re:  most judges are allowed to reach for other cause elements

-Judge instructs jury to determine if one of the two tests were met by the Ds

-Material Element Test:  was D’s actions a material element of the case

-Substantial Factor Test:  D’s actions were a substantial factor in causing the harm  

(Some jrsdns have just adopted these two tests in place of BUT FOR)

-Second Problem of Under-inclusiveness in BUT FOR:

Rule of Summers v. Tice:  

HYPO:  Summers v. Tice case:  3 hunters hunting quail.  One hunter gets separated.  2 other hunters hear rustling in bushes and fire on the rustling but it’s the other hunter.  2 pellets hit him and one get him in the eye.  Forensically impossible to determine from which gun the pellet came.  ‘But for’ test is not satisfied.

-50% chance that D1/D2 was responsible, preponderance of the evidence test fails

-In this type of circumstance, the court will hold both responsible b/c there is actual causation by both parties.  Although both will be liable, it’s better than not compensating the injured plaintiff.
-Market Share Liability:  Companies are liable for the market share of the thing that they manufacture in a situation where it is not distinguishable who made the harmful product. (Never caught on

(See Prescription Drug Hypo – 11/9)  

-BF test can ALSO over-include and remedy that law develops leads to proximate cause

•PROXIMATE CAUSE
(Palsgraf case is key)

Definition:  Even if D’s negligence caused the harm, if that harm was not reasonably foreseeable, then there should be no liability
1. A reasonable person could have foreseen a person like the P being injured:  Reasonable person in the position of the breaching D would have foreseen that this harm would occur given the behavior which constitutes the breach

2. The nature of the injury is foreseeable:  would have had to establish reasonable foreseeability in respect to the D under the circumstances concerning the nature of the harm suffered and the victim at question

(A spectrum and a range where one cannot tell if it is proximate cause – look to social responsibility instead as foreseeability is a weak surrogate for social responsibility

*Exists 5 circumstances to say that we have Proximate Cause Rules:

4 are inclusive – the majority of jrsdns will find that they are a proximate cause a matter of law, 5 is exclusive, or not the proximate cause

1. Subsequent Medical Malpractice – 

D acts negligently and causes harm to P, P whisked off to hospital at which they are the victim of medical malpractice.  For additional injury caused by med malpractice, is the D the proximate cause of med malpractice?  YES, D will be held for med malpractice

-not an attempt to capture it within foreseeable but we can say that the D is socially responsible

2. Negligence of Rescuers

-Before the P goes to the hospital, B bungles the rescue.  B will be held socially responsible for the aggravation.

-There is the flip where if the rescue effort was well done, the D would benefit financially or if there is good medical care

3. Negligent Reaction Forces

Big fast 4-lane highway.  D driving in 1st lane, and negligently swerves car into 2nd lane.  TP drives in 2nd lane and could have braked or slows down, but instead swerves into 3rd lane and hits P.  P wants to sue D.  How could D foreseen that TP would react the way he did?  But D is socially responsible and is liable.

4. Subsequent Disease

Bad car accident, no med malpractice, b/c of the weakened condition of P, he suffers something like pneumonia.  D is deemed proximate cuase.  P is not liable for everything that happens in the hospital.  The jury still has to be convinced that P was the “but for” cause as well

5. Subsequent Tort/Criminal Act

EX:  Intersection and bad accident, D and P unconscious.  TP comes along and steals valuables in the car.  P wants to include in suit this TP criminal act.  

-Can’t include this in a jury trial even though it wouldn’t have occurred BUT FOR

EX2:  Same thing, but D is conscious.  TP is around and steals from P and D notices it but does nothing and then flees.

-P’s attorney can create a second claim b/c D is the cause of the peril.  There is a duty to affirmatively aid.  The 5th exception is avoided by saying that fleeing is unreasonably careless to the P b/c there is a risk of leaving him unconscious open to the risk of predatory criminal action.

•Famous debate in Palsgraf – Cardozo & Andrews both agree that there ought to be a limitation on the cause of action, but disagree about how to apply it to the case

Cardozo:  the duty is not background applying generally, he would say our duty to act reasonably act toward others are limited to cases where there are only foreseeable victims for foreseeable harm

(Against:  plenty of duty doctrine available

Andrews:  it is better to consider duty as pervasive, or generally applying; part of proximate cause; if unreasonable risks are taken, its consequences are not limited to those foreseeably hurt

(NO case law that tries to resolve this issue

-Scordato prefers the Andrews

•RES IPSA LOQUITOR – the thing speaks for itself

3 Conditions:

1. the accident must be of a kind which ordinarily does not occur in the absence of someone’s negligence

2. it must be caused by an agency or instrumentality within the exclusive control of the D – not overly literally, someone was careless and was overwhelmingly likely to have been the D

3. it must not have been due to any voluntary action or contribution on the part of the P

(Burden Shifts to the D

RIL operates in 2 contexts:

1. Court can be convinced that D has additional relevant info. – they know more about causal chain with the rivet than they are willing to say

-in cases like riveters, judges will put pressure on all of them and hope the guilty party comes forward

2. Non-information producing circumstance:  

-P comes in to dr’s office complaining of symptoms.  Dr removes boil and is negligent.  Dr is actually drunk, but won’t reveal that.  

-RIL is available, but trigger is stiffer.  The thing must speak louder b/c the judges knows there won’t be any rebutting.

DEFENSES TO NEGLIGENCE

Not analagous counterparts to Defenses of ITs

A. Assumption of Risk
Express & Implied Assumptions of Risk

Express Assumption of Risk:  the embrace of the unreasonable risk of the D’s behavior through explicit language of the P, either verbally or in writing

EX:  P saying, this looks a little dangerous, but it’s ok

(called a waiver

How do you determine the scope of Express AoR defense when there is dispute about what it is discovering?  Same way as we do in express consent – look at the language.  Fight over the meaning of the language.

Implied Assumption of Risk:  Behavior that the P engages in in context that leads to a conclusion of the AoR

(See Murphy case p. 160)

1. P had knowledge of the reasonable risk

2. With that knowledge, voluntarily embraced that unreasonable risk
(both subjective tests, not an objection test.  This individual P understood the risk and stepped within the aura of that risk.  
•WORKER’S COMPENSATION
Tort law is generally applied to every area of activity.  In 2 areas the law is different:  products liability and Injuries by workers on the job are handled differently (like American Axe case)

-Popular perception hardened around 2 beliefs of Tort Law around turn of the Century:

1. Employers were winning too much

2. From pure compensation point of view, the cases cost a lot of loot – just a tiny percentage would actually go to injured workers – it was massively inefficient with a lot of overhead

-Injuries that occur on the job have standard features:  

1. Workplace is a fairly dangerous place – especially back then when most jobs were hard labor

2. D had a consistently deep pocket

3. Systematic Imbalance in bargaining power bt/wn workers and companies

4. Unlike other areas of law, can predict 100% in advance who will be Ps and who will be Ds – workers = Ps, companies = Ds

-given these features and the perception that workers were losing almost all the time, traditional fault-based tort system was not the way to go, and handled instead by administrative system called Worker’s Compensation

-every state has one, and federal WC system

WC = classic no fault comp system

State Statute creates WC fund

-Employers assessed tax that they must pay in to the fund every 6 months or so and what they get back is statutory immunities

For Employees:  if hurt on job, they file claim with WC board and in return they got compensation without having to prove or allege fault on behalf of anyone at all

-compensation mandated in WC fund is typically for med damages and lost wages

-what is not on the Fund are “pain and suffering”

(Thus, what employee gets is less

WC is more efficient than fault-based tort law – not as expensive as trial

(BUT ZERO DETERRENCE IN THIS SYSTEM

-so what happens when jrsdns move to WC system, must institute health and safety statutes – OSHA protections – and a regulatory system

2 Additional Features:

1. Greater Concern for Consistency of Payouts

-concern in WC that similar injuries would not be compensated in the same way

2.   No Doubt that there is Greater Fraud in WC system

-admin agency does not have same level of motivation to investigate fraud

•CONTRIBUTORY NEGLIGENCE
“a you too defense”
Contributory negligence is “conduct on the part of the plaintiff which falls below the standard of conduct to which he should conform for his own protection, and which is a legally contributing cause . . . in bringing about the plaintiff's harm.” (Restatement § 463.]
-doctrine of contributory negligence is inequitable in its operation b/c it fails to distribute responsibility in proportion to fault

(Plaintiffs Can Combat this with:
Willful, Wanton Negligence Doctrine:  P comes back to D that I may have been negligent, but the D was so incredibly negligent  

Last Clear Chance Doctrine:  P can say:  I might have been careless and so did D, if only he wasn’t careless, my carelessness would never have ripened.  HE HAD LAST CLEAR CHANCE to avoid this harm.

As they developed, the courts distinguished bt/wn different types of parties to LCC:  

Helpless P                   
   Inattentive P

Knowing D

strongest for LCC;

LCC available to P, but trigger stiffer




Light trigger

Inattentive D

may have had LCC, 

generally not allowed for LCC b/c P 


but never knew;

did not have clean hands




Not concrete, makes LCC 

less persuasive b/c 




Never really had a last 

clear chance

Contrib Negs States:  AL, SC, NC, TN, VA, MD, DC

•COMPARATIVE NEGLIGENCE
Pure Comparative Negligence System

Pure Systems:  13
Final judgment on behalf of the P is P’s damage is Z-Y%  

D = x

P = y

$Z damages

Ex:  Motorcyclist and trucker collides.  P suffers $100k in damages.  Jury finds D 70% responsible, P 30%.  The final judgment for P is $70k.

(this is always the formula no matter what the judgment.  

-under contrib. n, if D is even 1% responsible, there are no money damages

More payoffs in comp system than contrib. system

Hypo:  trucker and motorcyclist and they collide.  M suffers $50k in damages, trucker suffers $1k in damages.  Jury come and finds that the M is 90% responsible.  Trucker 10%.  

Motor:  A

Trucker:  B

A – motorcyclist – 50,000 – 90%

B – trucker – 1,000 – 10%

A v. B – B pays A $5k (50k – 90% (45k))

B v. A – A pays B $900 (1000 – 10% ($100))

What is judgment that court must enter in case of A v. B?  Judgment for A for $5k

B v. A?  A pays B $900

PROBLEM:  result vulnerable to this argument:  one party is 9x more at fault than the other but walks away with more $$.  This sux.  What sense does this make?  Thought of correctly, it is entirely justifiable.  This is perverse.  PCN for those otherwise not inclined to support use this argument aggressively.  

•50% Systems

(See Greg’s Chart)

Take a scale of P’s % of fault/responsibility – can be 0-100%

A line is drawn at 50%, below that line is pure comparative negligence; above, P is completely barred from recovery

-2 Systems:
1. As Great As:  If P’s negligence is as great as D’s, he is not allowed to recover
If 50-50 Verdict, which is common with juries, P not allowed to recover

P’s percentage of Fault:  P is able to recover up to 49%

12 systems – as great as

2. Greater Than:  P is allowed to recover if 50-50
If 50-50 Verdict, P is allowed to recover
20 systems – greater than
VICARIOUS LIABILITY
Definition:  one party engages in the triggering behavior, yet another party is made to suffer the legal remedy
-Involves, by its nature, a 3 party problem

-P, Active Tortfeasor, D

-General Idea of VL when applied to torts is called “Doctrine of Respondeat Superior”

(if successfully invoked, the D can be held liable for the compensation

Requirements for Respondeat Superior

1. The D and the P were in an agency relationship

2. Not just any agency relationship, but relationship of the master-servant sort with the D as the master

3. Within the Scope of the Agency

1. Agency

Agency Relationship is where one party (agent) consents to do something in the control of another party (principal)

EX:  Lawyers are the agents but not the servants of their clients; same with stockbrokers, real estate agents.

2. If employer-employee, assume a master-servant relationship

3. Scope

-2 Words are Conclusory Signals:  

Detour – close call that fell within the scope

Frolic – close call that fell outside the scope

-some employers could benefit from the careless behavior of employees. 

(Dominoes Pizza Delivery example)

(Need RS to put pressure on employer to encourage his employee to act rationally

1. Respondeat Superior & Intentional Torts
(In general RS does not apply to Intentional Torts

*Exceptions:

a. When the job is infused with the risk for ITs

-EX:  bouncers at nightclubs, security guards at stores, etc.

(these few jobs do set up RS for negligence and is thus exception

b. Circumstances where P can establish that general assumptions underlying general rule do not apply here

-D did instruct or encourage the IT behavior of the P

EX:  Boss has problem with one customer and hints the delivery boy should take care of him

2. Should Punitive Damages be infused?
-Extra-deterrence laid on top of compensatory damages

-trigger for PDs is very soft:  D must engage in the tort with malice, particular ill will, etc. making pressure for deterrence exceed the compensatory remedy

-General Rule:  PDs are not vicariously imputed to employer under vicarious liability

*Exception:

a. If you can establish that in this case the employer has blessed the behavior that triggered the punitive, then they can be also held liable

MULTIPLE TORTFEASORS

Definition:  

-situations in which more than one party is said to have inflicted harm in the same transaction or circumstance on the P

Threshhold Rule:  If it is plausible physically to divide the harm of two parties, it is the preference of the courts to divide the causes of action, even if it is not perfect. BUT, many cases where this cannot be met

If cannot divide the harm, then go to:

•Joint and Several Liability
Rule of strong P convenience:  Strong P convenience means more than one D, indivisible harm inflicted on P; the P may sue any one of the Ds or any subset of the possible Ds, and hold them 100% liable

-If D1 is employee, D2 is employer.  P is hurt by D2 and may be able to sue D1.  It’s entirely the P’s choice.  D can’t then argue that others were involved as well, it’s too bad.

(no obligation of P to sue all Ds

-if P sues all Ds, P may also seek to recover judgment from entirely one of the Ds, or any subset of the Ds 

Can the person who has to pay out, go after the other D for their fair share of what was paid?  Historical Answer is NO.  Continuation of unclean hands doctrine – court won’t work out liability of wrongdoers.  Nowadays, Ds CAN DO THIS.

-called Contribution action – one D suing another to help him cover the costs of paying out the the P

-There may not be a CA for ITs in the majority of jrsdns

-There may be CAs for negligence

In Contribution Actions, what is fair share?

-Historically, it was pro rata – you take the total number of Ds and divide by that (eg 2 Ds, 50% each)

-NOW, the share is calculated by comparative contribution – in CA, that D1 can get from D2 is calculated by the jury as to liability.  Same as in comparative negligence %s.

EG:  P – 25%

D1 – 25% 

D2 – 50%

For $1m

P can get $75k from D1, D1 can get $50k from D2 in Compar contrib.

May a judgment debtor of the P bring a contribution action against a non-judgment debtor?  YES, a CA may be brought.  The judgment debtor has to establish the liability of the other guy he thought should have been sued with him.  This is classic case of interpleading/impleading.

IMMUNITIES

-free passes; a complete defense – you don’t pay a thing; based on D’s status

*Four Classic Immunities:

(First Two Questionable)

1. Interfamily immunity

-used to be the case where fam members could not sue each other

-NOW, this is eliminated in many jrsdns; or has many exceptions punched through it

-popular topic of nibbling statutes
2. Classic Charitable Immunity-

-used to not be able to sue charities in any way; thought necessary to help charities

-not always true nowadays 
Legitimate Immunities:

3. Diplomatic Immunity
-certain designated representatives of former govts are immune from torts or criminal areas for any of their behaviors 

-on the whole, each govt has to contain roster of who has this

4. Governmental Immunity
-historically, govts of every sort were immune – state, local, federal, etc – that remains undisputed common law rule, there is full and complete governmental immunity

-for benefit of govt, and can be waived by govt

-govts of all sorts agreed to be sued through enacting a statute and so every level of govt typically has some statutory scheme which is a waiver of govtl immunity – tend to be called “Tort Claims Acts” – must be within the scope of governmental action

-both fed and state govts both have Tort Claims Act jurisprudence

-In a general matter, there is a policy that almost everyone agrees that when firetruck rushing to fire and forgets to turn on siren and hits car, the govt ought to pay for that carelessness; HOWEVER, to open the govt up generally, it would expose the govt to other suits on policy decisions of the govt and that would be chaotic

TRADITIONAL STRICT LIABILITY

3 basic elements:

1. P must establish that D’s behavior falls under one recognized categories for TSL in this jrsdn

2. That behavior in #1 was both the actual and proximate cause of P’s injury – meaning the activity that qualifies for the SL treatment, ie only use of explosives not everything that is done by the person

3. of my harm

To determine whether activity is abnormally dangerous (from Siegler case):

1. Whether the activity involves a high degree of risk of some harm to the person, land or chattels of others

2. Whether the gravity of the harm which may result from it is likely to be great

3. Whether the risk cannot be eliminated by the exercise of reasonable care

4. Whether the activity is not a matter of common usage

5. Whether the activity is inappropriate to the place where it is carried on

6. The value of the activity to the community

Automatic Strict Liability:
First 3:  Concensus candidates – really dangerous stuff, like explosives, pesticides

1. Manufacture of Dangerous Stuff 

2. Public Transport of Dangerous Stuff

3. Use of the Dangerous Stuff

4. The keeping of undomesticated wild animals

EX:  keeping an alligator who gets out and bites someone, there is automatic liability

•Defenses Available?

1. States that allow for comparative – normal comparative

2. States that have contrib. neglig - do not allow for complete defense

3. IN both jrsdns, implied AoR and Express AoR is always there

PRODUCTS LIABILITY
-whenever physical harm has been caused to a person or to property by a defect in a product

Need to be aware of 3 problematic circumstances

1. Case of Worker Injured on the Job

2. If gov’t is the defendant

3. Cases where persons or property are injured by an item of commerce; trigger:  harm to persons or property caused by a defect in a product

First, look for the trigger

-Watch out for injuries to person or property which is NOT defective

-Similarly, harm can be caused where tort law does not compensate (like monetary harm)
(See PL Handout)
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