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I. INTRODUCTION TO TORT LIABILITY

Purpose – To put someone in the position he/she was in before the tort occurred.
Main Question – When should losses be shifted from an injury victim to an insurer or some other source of compensation?  Answer = always or almost always.
3 categories of torts based on the D’s conduct: from most to least culpable
1.  Intentional Torts: where the D desires to bring about a particular result
· Battery, assault, false imprisonment, infliction of mental distress

2.  Negligence: D is held liable even though he didn’t intend to bring about the result b/c he behaved carelessly
· Breach of Duty of Care

3.  Strict Liability: “Liability without fault.” D is held liable even though he did not intend to bring about the result and even though he behaved with utmost carefulness. Imposed b/c harm was foreseeable (Proximate cause is still important)
· Abnormally Dangerous Activities

· selling of a Defective Product which causes personal injury or property damage

Issues to consider in approaching problems
· Duty of care: based on relationship btw parties

· Standard of care: what conduct discharges the duty?

· Loss: the harm to a protected (“cognizable”) interest

· Actual causation (cause in fact – “but for”/substantial factor)

· Proximate cause: i.e. legal cause

· Defenses: contributory/comparative negligence and assumption of risk

Hammontree v. Jenner
D has a seizure while driving and injures P. P attempts and fails to impose strict liability. P tried to use strict liability because he would not have been able to prove negligence. D's actions did not amount to a breach of the duty of reasonable care= D took reasonable precautions, including seeing a doc and taking appropriate medication.

Introduction to Vicarious Liability (17-30)
How does vicarious liability achieve goals of tort law?  POLICY CONCERNS:
· Employer is better able to prevent risks, be more careful about activities their employees engage in (deterrence) 

· Employer should be more careful about who they hire (deterrence) and gives them incentives to train & Supervise
· EO can spread costs better than employee

· EO is more likely to have $$ to compensate

· Rooted in a deep sentiment that a business can’t justly disclaim responsibility for accidents that are characteristic of its activities

“Respondeat Superior” – Employer is vicariously liable for negligence of employee acting w/in scope of employment.
Christenson v. Swenson Test for Vicarious Liability [Scope of Employment Test]
1. Scope of Duties – employee was acting within the scope of the duties that he was hired to perform, not engaged in a personal endeavor.

2. Time and Spatial Relationship – employee’s conduct must substantially occur within the hours and ordinary spatial boundaries of the employment. 

3. Employer’s Interest – employee must be motivated, at least in part, in serving the employer’s interest.
Roessler v. Novak

Apparent Authority, or Ostensible Agency – Hospital vicariously liable for malpractice of independent contractor doctors if P establishes elements of ostensible agency:
Baptist Memorial v. Sampson Test for Apparent 
1. Conduct of principal (usually hospital) [A representation]
2. Caused reasonable belief that doctor was agent of employer hospital [Reliance on that representation]
3. P justifiably relied on appearance of agency [A change in position of the party in reliance]
Independent Contractors—An employer is not vicariously liable for the negligence of an independent contractor.

· Exceptions:
· When the employer holds the independent contractor out as having apparent authority to act on the employer’s behalf

· When the employer hires an independent contractor to undertake a non-delegable duty
· Owner may delegate the duty but cannot delegate away the liability (P can’t go on the market)
· When the employer hires an independent contractor to undertake an inherently dangerous activity

II. THE NEGLIGENCE PRINCIPLE

DEFINITION: Negligence is the unintentional infliction of harm caused by doing something that a reasonably prudent person would not do or by failure to do something that reasonably prudent person would do

Historical Development of Negligence (31-39)
· Pre-negligence tort liability was based on an inflexible writ system. 

· The most relevant writs to tort liability were “trespass” and “trespass on the case” 
· The writ of trespass, for which liability was strict, came to cover direct and immediate harms. 
· Trespass on the case: Plaintiffs who suffered indirect harms were required to prove some fault on the part of the D to recover
· American courts began (in mid-1800s) to reject the writ system, replacing it with an approach focusing on specific torts such as negligence. Negligence has become the predominant basis for torts liability.
Brown v. Kendall

Dogs belonging to the P and D were fighting, and D beat them with a stick to separate them. D backed up and accidentally hit the P in the eye with the stick. 
Rule: If the act was lawful and unintentional, P can collect damages on an action only if the D acted without exercise of ordinary care, and the P acted with ordinary care. The burden of proof is on the P, not on the D.

Ordinary Care: The kind and degree of care, which prudent and cautious men would use, such as is required by the exigency of the case, and such as is necessary to guard against probable danger. (cf. Extraordinary care)
Negligence’s Central Concept:  Reasonable or Due Care (39-50, TS 11-39)
· The standard of care is the level of conduct demanded of a reasonably prudent person so as to avoid liability for negligence. Failure to meet this standard is characterized as breach of duty. 
NEGLIGENCE, P must establish each of the following elements by a preponderance of the evidence (more than 50%) to establish a prima facie case and recover from D: 
1. DUTY to use due care; we generally owe fellow citizens a duty to exercise reasonable care under the circumstances in the conduct of our everyday affairs
· Was there a duty owed to the P?  A foreseeable risk to a foreseeable P + Policy= DUTY

· What is the nature of duty between D and P?
2. BREACH of that duty; P must show that D failed to act w/ reasonable care, to behave as the ordinary prudent person would under like circumstances! A BREACH OF THE DUTY OF DUE CARE
3. CAUSE IN FACT—Casual link between action and the harm (“But-For” or “Substantial Factor”)
4. PROXIMATE CAUSE—Foresight of kind of harm to the P
5. Compensable DAMAGES—What was the nature of damages requested? How do we get P back to prior?
Adams v. Bullock

(Standard of Care) Trolley owner not liable for an extraordinary mishap (a boy swinging a wire and accidentally hitting the trolley lines) which could not have been foreseen.
Rule: When exercising lawful franchise, not liable for dangers beyond the area of ordinary prevision (extraordinary dangers).  There is a duty to adopt all reasonable precautions to minimize resulting dangers.
Negligence determination: 

1. What was the standard of care?  

2. How did ∆’s conduct differ from that of a reasonable person using ordinary care?  

3. Would a reasonable person have foreseen the harm, and what precautions would a reasonable person take?  
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Four sources of STANDARDS OF DUE CARE: Determining Breach
1. Flexible Standard / B<PL 
2. Social or Community Norms or Expectations 

· Reasonable person conforms to the rules of society 

and community (similar results to BPL) [EX: guns]
3. Customs
4. Statutes
FLEXIBLE STANDARD: “BPL” or the Risk/Utility Test
United States v. Carroll Towing Co.
(Standard of Care) Bargee liable for leaving the barge because it was likely that injury would occur, and staying didn't incur a large burden (B<PL).
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Hand Formula: Factors the reasonable person considers in contemplating action
1. The probability that [the barge will break away] the accident will occur
2. The gravity of the resulting injury, [if she does] 
(How big an injury did it cause?)
3. The burden of adequate precautions 
(How expensive would precautions be?)
If B > PL (Burden > Cost of injury x Probability of occurrence), then the accused may have met the standard of care.
If B < PL (Burden < Cost of Injury x Probability of occurrence), then the accused will not have met the standard of care required.
The Reasonable Person  (50-60)    “A reasonably prudent person responds to foreseeable, unreasonable risks.”
The standard of care in negligence law commands the D to act as would a reasonably prudent person in the same or similar circumstances. 

· If the D does so, she is protected from negligence liability. Failure to do so constitutes unreasonable conduct and, hence, breach of duty. 
· The reasonable person standard is an objective standard that compares the D’s conduct to the external standard of a reasonable person. Thus, the law imposes on each person of society an obligation to conform to the objective reasonableness standard. 
· The objective standard assumes that the reasonable person possesses the general experience of the community—it cannot be expected to be infallible. It is the knowledge and understanding generally held by members of the community that is relevant.

Bethel v. New York City Transit Authority     [cf. Wood v. Groh, pg. 52]
Plaintiff was hurt when a wheelchair-accessible seat collapsed on the D’s bus. 
Held: The rule of a common carrier to exercise extraordinary care should no longer be used in New York, as the reasonable person standard ("reasonable care under all of the circumstances of the particular case") is flexible enough to cover common carriers.
Rule: A common carrier is subject to the same duty of care as any other potential tortfeasor— “the reasonable person standard,” reasonable care under all of the circumstances of the particular case.
Judges & Juries (60-69)
· Breach of duty is D’s failure to act as a reasonable person would have under the same/similar circumstances.  
· Breach is unreasonable conduct by the D. 
· Judge (question of law – standard of care)—Judge will determine what the D’s duty to the P was. This is done as a matter of law.
· Where reasonable minds can disagree, the jury is charged with the task of deciding whether the D has breached a duty.
· Jury (question of fact – due care used?)— What happened? Was due care (according the judge-given standard) exercised?

Baltimore & Ohio Railroad Co. v. Goodman 
P was killed when his car was hit in a RR crossing by D’s train.

Held: An automobile driver crossing train tracks is responsible for his own death when being struck by a train, because there is a standard of conduct expected. Court did not let the jury decide.
Pokora v. Wabash Railway Co. 
Overturned the Goodman, standard of conduct for drivers in railroad crossings because, in this instance, the standard of conduct is unreasonable and potentially counterproductive.

The standard of care in negligence cases is "for the judgment of a jury".  

Andrerws v. United Airlines, Inc. 
After a plane landed, passenger (P) was seriously injured when a briefcase fell from one of the plane’s overhead compartments. 

Held: Jurors will be well equipped to decide whether United had a duty to do more than warn passengers about the possibility of falling baggage.

Rule: The degree of care and diligence which a common carrier must exercise is only such as can reasonably be exercised consistent with the character and mode of conveyance adopted and the practical operation of its business. It’s a good idea to see what other businesses are doing!
Customs as Standards of Care (69-75)
· Custom refers to a well-defined and consistent way of performing a certain activity, often among a particular trade or industry. 
· P tries to assert the D’s deviation from (Safety-motivated) custom as evidence of lack of due care. Conversely, the D may try to avoid liability by showing compliance with custom. 3 BENEFITS FOR D:

1. Calls into question feasibility of alternative
2. Undercuts foreseeability of alternatives because of the dominance of one approach
3. Raises the issue of social costs of changing methods, thereby also undercutting feasibility of Alt.
· Evidence of D's deviation from custom is powerful evidence of breach; however, it does not itself establish the D’s unreasonableness. Custom just taken into account in determining what a reasonable person would have done (Reasonable Person Test)

· Custom is not dispositive in either direction. ( Except in malpractice where custom defines
Trimarco v. Klein 
P tenant cut when he fell through a shower door of non-shatterproof glass that was installed before it was a custom to use safer glass.  

Held: Case should have gone to jury b/c P presented enough evidence that a custom and usage existed.  Rule: Custom of a safety-related practice may be used to prove negligence if that custom is reasonable, but in itself does not prove negligence. A jury must still be satisfied w/ the custom’s reasonableness just as the jury must be satisfied w/ the reasonableness of the behavior which adhered to the custom or the unreasonableness that did not.

Compliance with Custom—Evidence of D's compliance with custom is admissible as evidence of D's lack of breach. Evidence of D's compliance with customary practice does not alter the standard of care nor does it conclusively establish D's lack of unreasonableness.  A jury is free to determine that the custom itself is an unreasonable one. 
Statues as Standards (75-86)     Legislatures establish standards of care for common situations via statutes
Historically, violation of statutes was negligence per se, but now ( judge decides whether to adopt statute and to allow an excuse.  Then, jury applies findings of fact about conduct to the standard.  It is not determinative.
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Negligence Per Se—legal doctrine whereby an act is considered negligent because it violates a statute (or regulation). In order to prove negligence per se, plaintiff must show that: 
(1) the defendant violated the statute, 

(2) the statute is a safety statute, 

(3) the act caused the kind of harm the statute was designed to prevent, and 

(4) the plaintiff was within the zone of risk. 

· In some jurisdictions, negligence per se creates merely a presumption of negligence ( Consider excuses.
· EX:  suppose a contractor violated a building code when constructing a house. The house then collapses and somebody is injured. The violation of the building code establishes negligence per se and the contractor will be found negligent, so long as the contractor's breach of the code was the cause (proximate cause and actual cause) of the injury.
Martin v. Herzog   A VIOLATION OF A STATUTE IS ALWAYS NEGLIGENCE PER SE!
A buggy without headlights gets struck by a car on the wrong side of the road. 
Held The buggy should have had its lights on according to statute, and disobeying a statute "is negligence itself." (Negligence per se) 
Rule: If a party violates a statute that applies to the facts of the case, without excuse, that violation is negligence per se.  The court must declare the negligence rather than leaving it up to the jury.
EXCEPTIONS to statutory rule [not exclusive]:
· Incapacity (a minor), or Lack of Knowledge (Don’t know your taillights are out)

· Compliance involves greater risk (Tedla)
· If so, follow the POLICY behind the statute, not the letter of the law
· Emergency  (Driver swerves across the center line to avoid hitting a child)
· Unawareness of occasion for compliance

· Inability to comply after reasonable care (blizzard makes it impossible to…)

Tedla v. Ellman    STATUTE DID NOT APPLY UNDER THE CIRCUMSTANCES!  Follow POLICY!
Brother and sister walked on the right side of a highway rather than the left, as statute required, because the traffic in that direction was lighter. When struck from behind, the driver claimed contributory negligence, but was denied. 
Held: As the statute was to promote preservation of life and limb, it can be disobeyed if its observance would increase danger.
Rule: When a statute describes a general rule of conduct, instead of specific additional standards of due care and safeguards, the policy behind the statute should be followed instead of the letter of the law.

KEY QUESTION:
Was the statute intended to prevent that specific harm, to that specific person? 

· Statutory Purpose Rule (SPR)
· P must be within the class of persons the statue was designed to protect and her injury must be within the class of injuries the statute was designed to prevent
· If party violates statute, but injury results because of another hazard, cannot use statute to hold them liable 

SPR

(Intent to apply to type of harm that occurred for presumption of negligence and
( Intent to apply to class of people to which the statute violator belongs 
(No statutory violations in cases where harm that occurred was different from harm that the legislature was seeking to prevent
Proof of Breach (85-92)
P has the burden to prove each element of a negligence action. If P fails to carry this burden, the case must necessarily be decided for the D. Important for P  to put on enough evidence so that a jury can find that more likely than not the D failed to act reasonably. The occurrence of an accident is never enough by itself to permit a jury to find that a D has acted w/o due care. 
Proving Breach— (1) What the D did, (2) How dangerous it was, the D knew or reasonably should have known about the danger [NOTICE], (3) safer alternatives existed, (4) D knew or should have known those alternatives existed?
Notice

Actual Notice – Party was actually told of harm

Constructive notice – Someone should have taken notice 

· Defect must be visible and apparent

· Exist for a sufficient length of time before accident to allow ∆ to discover it
· If P slips and falls on the D’s property, P must show more than the fact that she fell and was injured. P has to show that the condition on which she slipped existed long enough so that the D should have discovered it and should have remedied it. Some jurisdictions permit P to try to make a case without proof of actual or constructive notice on the part of the D. These courts recognize a “mode of operation” basis for liability by which the plaintiff bases the D’s liability on the methods used by the D to run the business.

Business practice exemption  

· Does not require constructive notice for business practices that create a reasonably foreseeable risk of harm to invitees (slippery floors on watering produce aisles, etc.)
· P may not be required to prove notice if the owner could reasonably anticipate that hazardous conditions would regularly arise
Constructive Notice Cases
Negri v. Stop and Shop, Inc. 
P was injured when she slipped in D’s store and hit her head directly on the floor where a lot of broken jars of baby food lay.
Held: No reason to believe that circumstantial evidence was insufficient to permit the jury to draw the necessary inference that a slippery condition was created by the jars which had fallen a sufficient length of time prior to the accident to peril D to discover and remedy the condition.  Thus, it should have been left to the jury to decide if D had constructive notice.
Rule:  To constitute constructive evidence, a defect must be visible and apparent and it must exist for a sufficient length of time prior to the accident to permit D’s employees to discover and remedy it
Gordon v. American Museum of Natural History 
P was injured when he fell on the upper level of D’s front entrance steps after slipping on a piece of paper from the concession stand.

Held: Insufficient evidence that D had actual notice of the paper and thus, case cannot go to jury on theory of constructive notice. There was no evidence that anyone, including P. observed the piece of white paper before the accident. Nor did P describe the paper as being dirty or worn, which would have provided some inaction that it had been present for some period of time. Thus, P’s alleged scenario is pure speculation.
Proof of Breach Continued: “Res Ipsa Loquitur or RIP” (92-110) “Negligence was the most probable cause”

· Res ipsa loquitur, an important form of circumstantial evidence [jury must infer], may be relevant to a plaintiff's efforts to establish the D's unreasonable conduct. In most negligence cases, the plaintiff specifies what the D allegedly did unreasonably. Res ipsa loquitur is most important and has its greatest impact in cases where the plaintiff is unable to make specific allegations about what the D did wrong.
Byrne v. Boadle-     “The fact that the accident happened at all suggests that someone was most likely negligent”
Pedestrian P was struck by a barrel of flour falling from D’s flour store.

Held: PRIMA FACIE NEGLIGENCE: A barrel could not roll out of a warehouse w/o some negligence, and to make an injured P call witnesses to prove negligence is ridiculous. These things don’t happen on their own!

Rule: RES IPSA LOQUITUR 
RES IPSA LOQUITUR: (§328D)You can infer that D is negligent if:  
1. The thing that happened usually doesn’t happen in the absence of someone’s negligence.

2. It must be caused by an agency or instrumentality within the exclusive control of the defendant (or past control)

3. Other possible causes (like contributory negligence on the part of the plaintiff or a third party) are ruled out by the evidence. [Comparative Negligence will offset, but it won’t prevent the D from being deemed negligent]
McDougald v. Perry
P was driving behind D’s tractor-trailer when D’s spare tire came out of its cradle and hit the P’s windshield. 
Held: A spare tire escaping from the cradle underneath the truck…would not occur but for the failure to exercise reasonable care by the person who had control of the spare tire.  The doctrine of “res ipsa loquitur” is applicable
Some courts shift the burden to D:
Ybarra v. Spangard  -Shifted the burden to the D
Following an operation in D’s hospital, P had a sharp pain running down his arm.  Two doctors (not involved in the suit) confirmed that the pain was the result of a paralysis of traumatic origin.  P sued D (many hospital agents who treated him in regards to the operation) under res ipsa loquitur
Held: Person injured during surgery can apply res ipsa loquitur even if the exact person and/or instrumentation causing the injury during the plaintiff's unconsciousness is unknown.
To meet RIP’s second element, court established: Test of Right of Control; the D had the right to control the instruments and P’s body. Regardless of their actual control, they are responsible. 
Ybarra

· The court provided a very broad interpretation of res ipsa loquitur;
· Permitted the P to proceed even when he could show neither who the responsible party was nor what the harm-causing instrumentality was. 
· The court applied res ipsa loquitur as a means of “smoking out” evidence from the defendants, shifting to them the burden of proof. 
· The facts of Ybarra create a compelling case for judicial creativity: an unconscious patient, probable negligence, an unwillingness on the part of anyone to come forward to claim responsibility perhaps due to a tradition of refusal to testify against other medical professionals, and solvent, well-insured defendants.  It is unlikely that the case will be extended much beyond its facts.
Special Rules for Malpractice (110-122)
Due to the specialized skill and training needed to be a doctor, lawyer, accountant, architect, or engineer, courts defer to the expertise of the profession to determine the appropriate standard of care. 
· In the professional negligence context, CUSTOM plays a different role than in typical negligence cases. 
· D’s compliance with the custom of the profession is determinative; it insulates the D from negligence liability. 
· Custom, then, establishes the standard of care and due to the complexity of the issues involved, EXPERT WITNESSES are necessary for the plaintiff to establish the standard of care and to help determine if the D deviated from that standard
· NATIONAL STANDARD:

· P’s expert must be familiar with the custom applicable to the D’s practice although the expert need not practice exactly the same type of medicine as the D to testify. 
· The relevant professional custom may differ depending on whether it is drawn from a local, statewide or national practice. The trend is to hold specialists to a national standard and general practitioners to a same or similar locality standard.  
· This “same or similar locality” standard protects defendants from being required to practice in a manner of which they are incapable due to geographic limitations, while expanding the potential pool of experts. 

Sheeley v. Memorial Hospital
Second-year family practice resident's patient developed complications after episiotomy. In determining if the testimony of an expert witness should be allowed, court examined proper standard of care for medical malpractice cases. 
Held: Abandoned the "similar locality" rule. "physician is under a duty to use the degree of care and skill that is expected of a reasonably competent practitioner in the same class to which he or she belongs, acting in the same or similar circumstances." 
Rule about experts: When an expert witness clearly has the prerequisite “knowledge, skill, experience, training or education…in the field of the alleged malpractice, that witness should be allowed to testify (and even qualified to render an opinion).
· Physicians must possess and use the knowledge and skill common to members of the profession in good standing. 
· This standard demands of the physician minimal competence.  In the medical malpractice context, liability flows from the physician's failure to conform to the profession's customary practice. Conversely, if the D doctor adheres to customary practice, she cannot be found to have committed malpractice.  
States v. Lourdes Hospital 
P went to D (anesthesiologist and his practice group + hospital) for the removal of an ovarian cyst.  Although the operation was successful, P suffered an injured right arm during the administering of the anesthesia.

Held: that expert testimony may be properly used to help the jury “bridge the gaps” b/w its own common knowledge, and the common knowledge of physicians—Which encompasses the specialized knowledge and experience necessary to reach a conclusion that the occurrence would not normally take place in the absence of negligence.

Malpractice & Informed Consent (123-131)
A second basis for medical malpractice liability is predicated upon a physician's failure to provide information to the patient.  Here, liability arises from the D’s failure to obtain the plaintiff's informed consent. 

Matthies v. Mastromonaco [Prescribed bed rest w/o mentioning alternative surgery to old woman who broke hip]
Physicians have a duty to evaluate the relevant information and disclose ALL courses of treatment that are medically reasonable under the circumstances. The doctor has a duty to inform the patient of all medically reasonable alternatives and their risks, even for non-invasive procedures.
· Standard

· Explain procedure to patient in general terms, explain alternative methods of treatment, explain risks, nature, extent (no enumeration)

· Must disclose information that is material to reasonable patient’s informed decision according to what reasonable physician would do (Matthies, informed consent is not predicated on invasive v. non-invasive)

· Negligence 

· MD may have done what is customary, may have done the careful thing and was not negligent in treatment

· But he is negligent of not obtaining informed consent! (Mathies – woman with broken hip, bed rest)

· Tests of Causation – objective (prudent patient) v. subjective (specific patient)

(Subjective: that individuals, no matter how misguided, should be allowed to make own decisions about what treatment they receive.

(Objective: problem with proof; no one can say for sure what the plaintiff would’ve decided if presented with the choice earlier.

( Generally, courts use objective standard for consent.
· Policy and Informed Consent
· FOR: Patient is better weigher of risk, Patient has the right to bodily integrity, we need to police an industry policed only by their own custom, compensation for medical mishaps that are products of customary procedure is a good thing, doctor’s also benefit from informed consent in that they get a pass on liability once they provide it adequately and it gives patients greater insight, which can facilitate treatment.
· AGAINST: We want to preserve life, patients are irrational and emotional, docs are in a better position 
Standard of reasonable care/reasonable person under circumstances:
· Common carriers – standard of reasonable care (Bethel – higher standard not to be applied any longer)

· Physical disability (Sudden unconsciousness) – not liable

· Below average intelligence – same reasonable person

· Mentally ill – same reasonable person.  Why?  Easy to fake.  Will incentivize caregivers to take better care  of mentally ill person.  Unless child or complete inability to control actions

· Children

· Minor engaged in adult activity (driving motor boat), treated as reasonable adult
· Reasonable person of their age, intelligence, experience

· Professionals – higher standard, often custom.  Skilled people compared with others of the same skill.

· Severe physical impairment – blind people compared to a reasonably blind person

· Emergency – reasonable person under those circumstances:  YES (Majority Rule), NO (Minority Rule)
· Old age????
III. THE DUTY REQUIREMENT:  PHYSICAL INJURIES 

The No Duty to Act Rule (132-157)
The duty element establishes that there is a legally recognized relationship between the D and the plaintiff that obligates the D to act (or to refrain from acting) in a certain manner toward the plaintiff.  
· Whether a duty exists is often a policy-based determination and, thus, it is left to a judge to make the determination of whether a duty exists.  
· The duty concept has been expanding to the point that now one engaged in risk-creating conduct generally owes a duty to avoid causing foreseeable personal injuries to foreseeable plaintiffs.

Duty to Rescue [No Duty to Act Rule]
General Rule is that people don’t have a duty to aid others. Courts have refused to require a stranger to render assistance, even where the person could have helped with little risk or effort.  There are a variety of reasons given for the law's no-duty-to-rescue rule (e.g., the value of individualism and the unworkability of a rule requiring rescue).  The no-duty-to-rescue rule, nonetheless, has been powerfully criticized as devaluing human life and celebrating selfishness. 
Discomfort with the no-duty-to-rescue rule has led courts to fashion various Exceptions:
Exceptions to the No-Duty Rule:  Affirmative Duties to Act
Special Relationships

· Courts impose a duty to rescue when justified by a “special relationship” between the parties such as a common carrier-passenger, innkeeper-guest and ship captain-seaman.  Recent movement to find a duty to aid or protect in any relation of dependence or of mutual dependence.
Harper v. Herman
Harper rode in a boat with Herman (not previously acquainted) and dove into shallow water. Herman had not warned Harper of the danger, but had no duty to do so. 
Rule:   An affirmative duty to act only arises if there is a special relationship between the parties, such as with common carriers, inkeepers, possessors of public land, and those in custody of another person who doesn't have the capability of self-protection. 
Creating the Peril

· One exception to the no-duty-to-rescue rule applies when the need for rescue arises due to the D's negligence.  Some jurisds find an exception where a person's fault-free conduct gives rise to the need to rescue. There is movement toward imposing rescue obligations on those who are connected in any way to the need for rescue. 
Undertaking to Act and Reliance

· People generally have no obligation to intervene; however, once they do, a duty arises. 
· Traditional view, once a person undertakes to rescue, he must not leave the victim in a worse position 

· Modern view, the rescuer is obligated to act reasonably once he has begun to act.  Closely related to the undertaking to act concept is the concept of reliance. Courts have found a duty where D caused the P to rely on promised aid

Farwell v. Keaton
P and D were out drinking and chasing girls when they were chased down by six strangers.  D got away unharmed, but P was badly beaten.  D gave P an ice pack and drove around for a few hours.  Eventually, P passed out and after trying to wake him without success, D dropped him off at P’s grandparent’s
Did D owe P a duty to ensure he had treatment? 
Held Factual circumstances sometimes give rise to a duty, and those facts must be determined by a jury. Every person has a duty to avoid affirmative actions that make a situation worse, and if someone attempts to aid someone else, they take on a responsibility. The two were "companions on a social venture", and D could have rendered aid without endangering himself, therefore imposing a duty on D. 
Misrepresentation 

· People writing letters have duty to third person not to misrepresent facts, especially if it presents a foreseeable risk of physical injury or if they have special relationship – otherwise, no duty of care.
· School does not have a duty to volunteer information, but once they do, must disclose proper information (Randi W v. Muroc – kid sexually assaulted by principal)
· Unqualified recommendations are affirmative misrepresentation which are false and misleading
· Restatement §311: “One who negligently gives false information to another is subject to liability for physical harm caused by action taken by the other in reasonable reliance upon such information, where such harm results…to such third persons as the actor should reasonably expect to be put in peril.”
Randi W. v. Muroc Joint Unified School District
D gave a misleadingly good recommendation for Gadams, who had been charged before of sexual misconduct. Gadam was hired by Livingston School District as a vice-principal and then molested P. Is D liable to a third party because of providing a misleading recommendation? 
Held: Yes, if the recommendation contains "an affirmative misrepresentation presenting a foreseeable and substantial risk of physical harm to a third person," even in the absence of a special relationship. (The absence of a duty to speak doesn't mean one can speak falsely, Garcia, cited by case.) (See Restatement Second of Torts § 311.) A writer of a letter of recommendation owes to third persons a duty not to misrepresent the facts in describing the qualifications and character of a former employee, if making these misrepresentations would present a substantial, foreseeable risk of physical injury to the third persons. 
Affirmative Duties to Act (157-168, TS 99-128)
· A big exception to no-duty rule arises where there is a special relationship. The relationships giving rise to an affirmative duty require some relationship between the defendant and the third party, combined with knowledge (actual or constructive) of the need for control. 

· Duty-to-control case:  Tarasoff, in which the plaintiffs asserted that the defendant therapist had a duty to warn them or their daughter of threats made by the psychotherapist's patient. 
· Jurisdictions have overwhelmingly adopted the Tarasoff rationale with differences about its application.
· In some jurisdictions, the duty to warn extends only to “readily identifiable victims,” while in others all foreseeable victims must be warned.
Duty to third persons:
Tarasoff v. Regents of the University of  California
Dr. Moore at the UC Berkley was a psychologist treating Poddar. Poddar told Doc that he was planning to kill Tarasoff. Doc recommended him to be admitted, but after Poddar was released, he killed Tarsoff. Does a doctor have a duty to third parties with whom the doctor has no special relationship to warn of foreseeable injury by the patient? 
Held: There can be a special relationship between two people that would impose a duty on one of them to protect a third party with which no special relationship exists. The doctor patient privilege ends where public safety begins. If a doctor knows or should know pursuant to standards of their profession that a patient presents a serious danger, the doctor has a duty to exercise reasonable care to protect her from danger.

Rule: Once a therapist does in fact determine, or under applicable professional standards reasonably should have determined, that a patient poses a serious danger or violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger.
Uhr v. East Greenbush Central School District

Education Law statute § 905(1) required school officials to test students for scoliosis, and § 911 charges the Commissioner of Education with enforcing the rules. The school failed to do so, resulting in one case of scoliosis going undiagnosed and worsening. Does violation of this Education Law statute make available a private right of action? 
Held: A private right of action to enforce the statue is inconsistent with the statute’s legislative scheme and therefore cannot be fairly implied.  This inconsistency fails to satisfy the third of the Sheeley prongs. 

1)   whether the plaintiff is part of the class the statute meant to benefit, 

2)   whether a private right of action would promote the legislative purpose (in this case, preventing    

      scoliosis), and 

3)   whether such a right would be consistent with the legislative scheme. 

All these hold except the latter—as the statutes provide for the Commissioner of Education to oversee and enforce the rules. This is compelling evidence of the Legislature’s intent to immunize the school districts from any liability that might arise out of the screening program.
Policy Basis for the No Duty Rule (168-195, SM 5-11)
Strauss v. Belle Realty Co.

Because of gross negligence, Consolodated Edison's power system left most of New York without power, including property owned by Belle Realty company. Strauss, in a Belle apartment, had no running water so went downstairs to get water and fell down defective stairs because, with no electricity, it was dark. Is Con Edison liable to the general population, even if they are not subscribers? 
Held: Duty is not defined by foreseeability nor by privity of contract, but the courts must fix an "orbit of duty" to cover foreseeable parties but to contain liability to manageable levels. In this case, liability to the general population outside of the subscriber base (i.e. all of New York) would be "crushing" to Con Edison. 
Dissent It seems "perverse" to say, in effect, the greater the injury, the lower the liability. Instead of assuming Con Edison would be crushed, that is an issue of fact to be determined. 

Supplying Alcohol

· At common law, neither liquor vendor nor social hosts were liable to those injured by those to whom they served 
· Courts and legislatures have been reconsidering this view. 
· Several have imposed liability on commercial suppliers of liquor. 
· A few even determined that a social host could be liable to a third party injured by a drunken guest.

These decisions are controversial and raise complex policy issues.
Reynolds v. Hicks

Jamie and Anna Hicks were married, and at their wedding reception Anna's under-aged nephew consumed alcohol, left, drove, and injured Reynolds. A statute bars providing alcohol to minors. Does the liability of social hosts extend to third persons harmed by minors? 
Held: No, social hosts are ill-equipped to handle responsibilities of guests' alcohol consumption, unlike commercial vendors, hosts have no profit motive, and the results would be sweeping and unpredictable if liability were imposed. They are only liable for injuries of the minor.
Negligent Entrustment

· Negligent entrustment cases involve misfeasance by the defendant. The defendant's liability is premised on supplying a potentially dangerous instrumentality (such as a car or gun) to a person the defendant knows or should know is not fit to handle it [See Restatement of Torts §390]

Vince v. Wilson

P was seriously injured in a car accident and brought a suit against D, who had purchased the car, in which P was a passenger at the time of the accident, for their grandnephew.  Subsequently, the car dealer and its president were added as Ds for selling the vehicle to the driver.

Held: D’s share the negligence: one in entrusting the auto to an incompetent driver, and the other in its operation. D knew the operator had no driver's license. Also knew of his drug and alcohol problem.  

Rule:   A case of negligent entrustment arises when a person helps anther to do something that the person knows is wrong. Such as buying a car for someone who does not know how to drive
Duties of Owners/Occupiers (195-218)
· Common law approach:  the measure of the duty (standard of care) owed by a land occupier to a person entering his land depended on the status of the person entering the land 
· Some jurisdictions have rejected the status approach to liability, using a generalized duty of ordinary care instead. Common Law Approach:
· All entrants to land are trespassers until given permission to enter by possessor; then all become licensees until the possessor has an interest in the visit such that the visitor has reason to believe that the premises have been made safe to receive him
· Trespassers- no duty
· Licensees- duty to make safe dangers of which the possessor is aware
· Invitee- duty to exercise reasonable care to protect them against both known dangers and those that would be  revealed by inspection
· A public invitee- is one who is invited to enter or remain upon land for a purpose for which the land is open to the public

· A business invitee- is o ne who is invited to enter or remain upon land for a purpose directly or indirectly connected with the business of the owner/occupier
Carter v. Kinney-  A common law approach example
The Kinneys hosted a bible study in their home, inviting only those who signed up at church. Carter fell on ice in the driveway and broke a leg. Do the Kinneys owe Carter a duty to exercise reasonable care to protect against known dangers and those evident upon inspection? 
Held: No, as a social guest Carter was a licensee, not an invitee, and was therefore owed only a duty to make safe dangers of which the host was aware. The Kinneys are not liable.
Rule: In order to become an invitee:

1. Possesor invites w/ the expectation of a material benefit from the visit; OR

2. When the possessor extends an invitation to the public generally
Unitary Standard
· A significant minority of states have rejected the common-law status approach. Cali was first to replace the status approach to land possessor liability with a generalized reasonable person standard. 
· Unitary Standard: a duty of reasonable care is owed any land entrant regardless of status. Some jurisdictions have retained the trespasser classification. The unitary standard permits more cases to get to the jury than the status approach.
Heins v. Webster County
P visited defendant's hospital to visit his daughter, who worked there. When exiting the main entrance, he slipped because of ice and snow and injured his hip. Although his visitation purpose classified him as a licensee, he was using a door used by public visitors (i.e. invitees). Is a distinction between licensee and invitee appropriate? 
Held No, the focus should be on the foreseeability of the injury, not the status of the person who enters the property. 
Rule: The distinction between licensee and invitee should be abolished, requiring a standard of reasonable care for all lawful visitors (i.e. not for trespassers).
Child Trespasser   “Attractive Nuisance Doctrine”
Duty to exercise reasonable care when foreseeable and owner may be liable if:    Restatement §339
1. Knows children are likely to trespass 

2. condition is one that possessor knows or has reason to know will lead to unreasonable risk to children 

3. Children don’t discover the condition or realize risk 

4. Utility of maintaining the condition and eliminating the danger are slight, as compared with the risk 

5. Possessor fails to exercise reasonable care to eliminate danger or protect children (Swimming pool at the neighbor’s house, CASE), especially when burden is slight (BPL)
Why protect child trespassers more?
-Less able to appreciate danger posed by strange conditions
-Trespass more frequently meaning danger to them is more foreseeable by D


-Courts sympathetic to injured children
Business Duty to Patrons
· The business-patron relationship is rarely enough to itself establish a duty. Courts typically require a high degree of foreseeability to establish a duty. Ultimately, whether a duty to protect should be owed is a determination of public policy. TESTS used by courts:

· Specific harm rule-   No duty is owed unless the landowner is aware of specific imminent harm about to befall the plaintiff.
· prior similar incidents test-   Foreseeability is established by evidence of previous crimes on or near the 

premises.  Past history of criminal conduct puts owners on notice for future crime.
· totality of the circumstances test-   Start with the prior similar incidents rule, but add in additional factors and relevant factual information, to possibly establish Foreseeability despite a lack of prior similar instances.

· balancing test-   Balance the Foreseeability of harm and the gravity of harm against the burden of imposing 

a duty to protect
Posecai v. Wal-Mart Stores, Inc.

Posecai was robbed of $19,000 worth of jewelry in a Sam's parking lot which, although near a high-crime area, had only had three predatory offenses in the six and a half years before the robbery, only one of which had been similar to the robbery in question. Does a store owner owe a duty to protect customers from the criminal acts of third parties under these circumstances? 

Held No, using a balancing test between store owner and customer, there was a low foreseeability that the crime would occur and its gravity was slight.
Duties of Family Members (218-229)

Broadbent v. Broadbent

Mother left 2-1/2-year-old child by the swimming pool to answer the phone, and the child got into the pool and suffered severe brain damage. Should parental immunity be done away with? 
Held Yes; suing a parent would not disturb domestic tranquility, create a danger of fraud, deplete family resources, benefit the parent through inheritance, or interfere with parental care, discipline, and control, as claimed. [These are Policy Reasons in support of Parental Immunity] It wouldn't make sense in this case for the parent to be liable to a neighbor's child for the same act, but not to her own child. A reasonable parent standard should be used.
Reasonable Parent Test—A parent’s conduct is judged by whether that parent’s conduct comported w/ that of a reasonable and prudent parent in a similar situation.  [Alternative is Parental Immunity]
IV. THE DUTY REQUIREMENT:  NONPHYSICAL HARM

In general, there is no cause of action solely for negligent infliction of emotional distress. Only exceptions.

                 Policy Justification for not allowing emotional distress
Fraudulent claims easy to manufacture

Causal link between negligence and harm difficult to prove

Extremely Burdensome liability

Flood of suits likely

Emotional harm is trivial; better to get over it

Emotional upset is for women, children, and the elderly

Emotional harm is stigmatized as is seeking psychological counseling

Emotional Harm (264-305)
Tort law traditionally provided compensation for a victim's mental distress only when it followed physical injury.
· Negligently inflicted mental distress that does not follow from physical harm is recognized as a basis for recovery in some situations only: 
1.   The Impact Rule:  Where the negligence produces a physical impact, however slight, the P can recover for parasitic emotional harm.

2.   Zone of Danger Rule-Modern View:   If the P was in the zone of physical danger threatened by the D’s conduct, P can recover for emotional harm. 
Falzone v. Busch—  court moves away from the impact rule and adopts a zone of danger rule
Charles Falzone was standing in a field by his car when he was struck by the plaintiff's car. His wife, the P, was in the Falzone's car. D's car same close enough to the P to "put her in fear of her safety." Can P sue for bodily injury or sickness resulting from negligently induced fright, even though there was no physical impact? 
Held: Yes. Ward v. West (1900) said this is not possible, because 1) physical injury is not the proximate and natural cause from fright, 2) there is no precedent, and 3) the field would be open for speculative claims.  However, 1) medical science has made it clearer that harm can stem from fright, 2) there always has to be a first time for everything, and 3) there will always be speculative cases, but that doesn't mean the deserving cases shouldn't be heard. Additionally, legal scholars have unanimously condemned the no-impact rule as unjust.  
· Challenging issue: Should emotional distress damages be recovered for the fear of future physical harm? Problem often arises in the toxic tort or defective product context. Most courts are wary of permitting recovery due to the difficulty of measuring damages, potentially crushing liability, and serious proof problems such as the possibility of multiple causes.
Metro-North Commuter Railroad Company v. Buckley

P worked as a pipefitter for the railroad and was exposed to asbestos. P feared he would develop cancer, but so far tests have shown nothing. Does the physical contact with the asbestos dust constitute a "physical impact" for which the plaintiff could collect damages? 
Held: P cannot collect unless, and until he develops symptoms of the disease. P must have been in a "zone of danger" that would have caused immediate traumatic harm; precedent doesn't allow simple exposure to a substance to collect; and it would be hard otherwise to separate important from trivial claims.
3.   Bystander Rule:   Where the victim suffers emotional harm as a result of seeing someone else harmed by D’s negligence. (May or may not be required to be within the “zone of danger”) A majority of states allow a bystander to recover only if the bystander is also within the zone of physical risk. A significant minority of states (Dillon Rule) allow recovery for bystanders who are not in risk of physical impact if the [see Rule below] bystander-plaintiff suffers some physical manifestation of her distress.  
Portee v. Jaffee

Seven-year-old boy was caught between and elevator and the shaft wall, and was pinned for four hours, moaning and flailing, for over four hours while his mother (Jaffee) watched the attempted rescue until his death. Afterwards the mother experience psychological problems and attempted suicide. Is it D's duty to avoid the mother's mental and emotional harm? 
Held: Yes; to avoid speculative emotional injury claims, they are limited to the following conditions: 1) a death or serious injury caused by defendant's negligence; 2) a marital or intimate familial relationship between the plaintiff and the victim; 3) observation at the scene of the accident; and 4) resulting severe emotional distress.
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       Negligent infliction of emotional distress requires proof of the following elements:



1.   Death or serious physical injury of another caused by D’s negligence




2.   A marital or intimate familial relationship between P and the injured party




3.   Observation of the death or injury at the scene of the accident




4.   Resulting severe emotional distress

4.   Misc. Exceptions to the impact rule: Mishandling of a Dead Body, Erroneous Notification of Death (or serious injury), Negligent Custodial Care of a Loved One?, Others?  FORESEEABLITLY:

Gammon v. Osteopathic Hospital of Maine, Inc.
P’s father died at D hospital. D sent a bag to P that was supposed to contain his father’s "personal effects" but instead contained a bloody severed leg (turned out not to be the P's father, but at first P thought it was). As a result, P was traumatized!  He began to have nightmares and his relationship with his wife and children deteriorated.  Does P have a tort claim for negligent infliction of severe emotional distress? 
Held Yes, if the emotional harm is foreseeable in that it could reasonably be expected to befall the ordinarily sensitive person. D should reasonably have foreseen emotional harm to the family of the decedent, regardless of any actual physical injury to P.

Johnson v. Jamaica Hospital-  HORRIBLE DESCISION [Could have used a flexible Dillion rule]
P's daughter was abducted from a hospital after the mother was released and the daughter kept for further treatment. The daughter was discovered and returned after over four months. Does the hospital have a duty to the parents to prevent emotional distress from the kidnapping of the daughter? 
Held: No; although the hospital has a duty to the daughter, the parents do not meet the Dillon criteria, such as directly observing the event, and the hospital owes them no duty. Also does not meet Zone of Danger
Loss of Consortium
· Permits loved ones to recover against a person who seriously injures their loved one. Consortium gradually expanded to permit recovery for more than the economic loss of the of the injured spouse's household services; 
· now permitted to recoup intangibles such as loss of companionship, comfort, and sexual services. A minority of jurisdictions permit children to recover for the tortious injury to a parent and parents to recover for tortious harm to a child. 

Economic Harm (305-306, 317-322)
Basic Rule:  There is no recovery for the negligent infliction of pure economic harm unaccompanied by injury (property or personal)
There is a duty; however, where a D's negligence causes physical injury from which the P suffers economic loss (such as lost wages) or causes property damage from which flows economic harm (such as lost profits).

532 Madison Avenue Gourmet Foods, Inc. v. Finlandia Center, Inc.

Wrongful Birth/Wrongful Life (326-338)
P’s are contending, in essence, that the birth of a child is a compensable harm. D’s negligence has not rendered a healthy child unhealthy but instead deprived P’s of their ability to make an informed decision about whether to procreate. Had there been no fault, the child would not have been born at all. 

· Most courts faced with a “wrongful conception/birth” claim have permitted some recovery, recognizing that the D’s breach of the standard of care has led to foreseeable harm.  (Emerson v. Magendantz)
· P’s are typically permitted to recover damages directly associated with the pregnancy and the birth.  Some courts also permit recovery of emotional distress.  Most courts refuse to permit parents to recover costs of raising the child to adulthood.

Damages – 3 approaches
· Limited Recovery (Emerson v. Magendantz) – Recover medical expenses, cost of pregnancy, loss of wages, loss of consortium, emotional distress?

· Most states don’t allow rearing costs

· If child is born with defects, most states allow extraordinary medical expenses associated with condition, but not normal rearing costs

· Full Recovery with benefits offset (mitigation)

· Include rearing costs, but mitigate benefits you receive from child

· Full Recovery without offset
· When recovery is permitted, some courts require an offset based on the “benefit rule” embodied in the Restatement [§ 920], under which the jury is asked to reduce the damage award by the emotional gains of having a healthy child. 
· D’s have contended that the plaintiffs' failure to terminate the unwanted pregnancy or to put the child up for adoption constitutes a failure to mitigate damages. Courts, however, have been generally unwilling, in light of the highly personal nature of the decision involved (Constitutional right to privacy), to permit jury consideration of the impact of the P’s decision to keep the child
Emerson v. Magendantz

For financial reasons, P decided to get her tubes tied to prevent future pregnancies.  D surgeon performed the sterilization procedure, but P still became pregnant. P sued for negligently performing the sterilization procedure which led to an unwanted pregnancy and birth.
Held: Physicians are liable for negligently preformed sterilization procedures and applied the Limited-Recovery Rule-  Compensation to P’s for the medical expenses of the negligently performed sterilization procedure consist of: medical expenses of the procedure, medical and hospital costs of the pregnancy, expense of the subsequent sterilization procedure, loss wages, loss of consortium to the spouse arising out of the unwanted pregnancy, but NOT for emotional distress (unless child is born unhealthy, in which P can recover additional costs for rearing).
Wrongful Life
· A wrongful life action is the action of the infant born in an impaired condition, claiming, in essence, that being born was the injury. Majority of jurisdictions do not recognize such a claim. 
· Reason for the rejection of a wrongful life claim is the difficulty calculating damages. Courts have found it impossible to apply conventional tort damage principles, by which the injured P is to be returned to a pre-injury state, in the wrongful life context because the wrongful life plaintiff's pre-injury state would have been non-existence. 
· Only few courts have permitted limited wrongful life recovery, allowing the wrongful life plaintiff to recover the extraordinary expenses associated with the impairment. 

Policy Questions to Consider
(To what extent do we think that having a child is a sensible legal complaint? 
(To what extent do we base legal remedies on having healthy v. unhealthy child?
( “Alternative” options such as adoption and abortion aren’t as simple as they seem – depriving woman of constitutional right to choose?

(To what extent is being alive a burden? Kid arguing he shouldn’t have been born
(Claims from parents arguing doc didn’t give them critical info for decision?

V.      CAUSATION 
Tort liability is dependent on proof that the D's culpable conduct or activity was the actual cause of the P's injury. To determine whether D’s negligence “caused” the harm, 2 questions are involved:

1.  Whether “CAUSE IN FACT” (or actual cause) has been established- Tie the D’s conduct to the harm;

2.  PROXIMATE (or LEGAL) CAUSE- Whether, granting that D’s negligence has been the actual cause of P’s harm, the injury occurred under circumstances that allow D to argue plausibly against being required to compensate the P for that harm. 

Cause-in-Fact (339-369)
But-for Test:  The traditional and still dominant test for actual causation is the “but for” test.  For D to be held liable, P must establish that but for the D’s culpable conduct or activity the plaintiff would not have been injured. 

· Basic Doctrine – “But For” – Sine qua non

· Even if X is negligent, have to show that “But for X action, harm would not have happened” i.e. must be causal (“but for”) relationship between л's harm and ∆’s negligence
· Dillon v. Twin—Boy falling off bridge and hit electrical wire.  He would have died anyway so wire not the “but for” cause.  D is only responsible for the amount of damage for which his conduct is the “but for cause”

· Identify the injury

· Identify the defendant’s wrongful conduct

· Correct for defendant’s wrongful conduct

· Determine if the injuries would 

       still have occurred

Burden of proof is on the P (> 51%) BUT he does not have to exclude all other possibilities, just prove D actions more likely than not cause the harm (Stubbs v. City of Rochester)
Stubbs v. City of Rochester
P contacted typhoid fever at the same time the city water supplier (D) accidentally mixed good water with waste water. P only drank tap water from D, and there was an increase in cases of typhoid fever in that area and at that time. Doctors declared contaminated water to be the primary carrier of typhoid bacillus, but there are other carriers and even unknown causes of typhoid fever. 
Held: P has the burden of proof of causation, but in this case the most favorable inferences deducible would justify a submission of the facts to the jury as they rest on reasonable probabilities. 
Rule from Stubbs:

When there are several possible causes of injury for one or more of which a D is not responsible, P cannot recover unless he establishes that the injury was caused partly or wholly by D. 
 BUT: If two or more possible causes exist, for only one of which a D may be liable, and a party injured establishes facts from which it can be said with reasonable certainty that the direct cause of the injury was the one for which the D was liable, the party has complied with the spirit of the rule.
Zuchowicz v. United States

Doctors negligently gave plaintiff an overdose of Danocrine, after which she developed primary pulmonary hypertension (PPT), a very rare disease, and then died. Experts testified that, although there are multiple causes of PPT and that this drug had previously not been linked to PPT, in their opinion, based upon their experience with drug-induced PPT and the timing of the onset, the overdose of Danocrine caused the PPT. 
Held: The expert testimony can be allowed, because the Federal Rules of Evidence has a flexible (not exclusive or dispositive) list of allowable evidence in which 1) the theory has been tested using the scientific method, 2) there has been peer review and publication, 3) there is a known or potential rate of error, and 4) the theory is generally accepted.  Also, standard of review is “Abuse of Discretion”

Held: Causation was allowed because the Connecticut law of causation says a) the negligence was a "but for" cause of the injury, b) the negligence was causally linked to the harm, and c) the negligent act was proximate to the resulting injury. Even though it used to be the rule that negligence does not necessarily prove causation, Chief Judge Cardozo in New York and Chief Justice Traynor and California have paved the way for the doctrine that if the negligence is of the type that causes the harm, the defendant has the burden of proof to show the negligence did not cause the harm.  [PAGE 350 for factors determining Expert Testimony]

The “Substantial Factor” Test:    Only applies when But-for cannot
· Requires that the defendant materially contributed to the plaintiff's injury.  

· The substantial factor test is used by many courts as a supplement to the “but for” test when redundant multiple causes would preclude liability under the “but for” analysis. 
· For examples, if A starts a fire on the left side of B's house and C starts a fire on the right side, and both fires merge concurrently and destroy B's house, then neither fire is the “but for” cause of the destruction. In the absence of either fire, B's house would have been destroyed at the same time by the remaining fire. Since both causes are redundant, neither is a “but for” cause, a result that potentially precludes the plaintiff's recovery against either defendant.  In order to avoid this inequitable result, the substantial factor test is allowed as an alternative proof of causation for redundant causes.
Loss of Chance:

1. Not a charge of cause of harm, just that D negligence took away a better chance of survival, recovery or a better outcome.  Must show to a reasonable degree of medical probability that MDs negligence caused a loss of chance NOT that defendant would necessarily have recovered (Alberts v. Schulz)
2. HYPO: With proper diagnosis ( 80% chance of survival, without ( 20% chance of survival, misdiagnosis is more likely than not the cause of death

· Some courts only give damages when loss of chance to survive > 51%

· Other courts will give proportional damages – Percentage value of patient’s chance for better outcome prior to negligent act

Alberts v. Schutlz

P's doctor didn't realize there was a serious problem with P's leg, so he postponed running tests and did not refer him to a specialist. Two weeks later, P was referred to the specialist, who after funning some tests determined that P’s leg needed to be amputated. P sued his doc for failing to act and the specialist for not acting fast enough.  Is D liable for “loss-of-chance” by lowering P’s chances of recovery?
Held: Even though Loss-of-Chance cases are allowed, P cannot recover because he cannot prove (albeit his experts) that he was within the window of recovery when examined and that the doctors could have done something to raise his chances. Thus, he cannot prove the causation element of the negligence claim. The injury in question is the loss of a chance, not the resulting injury, although an actual injury must occur for loss-of-chance theory to be available. Damages are typically the percentage of worth of the individual equal to the percentage of chance taken away by the negligence.
Multiple Defendants & Joint and Several Liability  (369-392, TS 151-178)
Joint tortfeasors are two or more individuals who either (1) act in concert to commit a tort, (2) act independently but cause a single indivisible tortious injury, or (3) share responsibility for a tort because of vicarious liability.

Under traditional common law, each joint tortfeasor is “jointly and severally” liable for the plaintiff's total damages. This means that each individual is fully liable to the plaintiff for the entire damage award.  If the plaintiff is unable to collect a co-tortfeasor's portion of the liability, the tortfeasor(s) from whom the plaintiff can collect are responsible for the other tortfeasor's (s') share.  [See Restatement § 876.]

Possible Theories of Recovery (Departures from Strict Causation)
1- Alternative Liability
2- Enterprise Liability
3-    Theory of Contracted Action
4-    Market Share Concept
1-    Alternative Liability

Where a small number of defendants have engaged in substantially simultaneous culpable conduct imposing similar risks on the victim, most courts will shift the burden of proof by requiring defendants to prove they were not the actual cause.  [See Restatement § 433B.]  (derived from Summers v. Tice) If the Ds are unable to exculpate themselves, as in Summers, both Ds would be found liable as joint tortfeasors. The plaintiff still has the obligation to establish that both Ds breached a duty of care.  Only the burden of proof regarding causation is shifted. Courts have also required that all such wrongdoers be joined as defendants.
Summers v. Tice

On a hunting trip, P was struck by a bullet from one of two Ds, one in the eye and one in the lip. The one in the eye caused the most damage, but it could not be determined from which D the bullet came from. 
Held: Regardless of whether the defendants were determined to be acting independently or in concert, each defendant is liable for the whole damage.  Like res ipsa loquitur, D placed the plaintiff in a position in which the plaintiff cannot determine which defendant is liable.                          

Rule:  All D’s in a hunting party that acted negligently by firing in P’s direction are liable for the injuries of third persons when it cannot be established who’s bullet actually caused injury. After all, they’re both negligent!
· Court analogized to Ybarra b/c like that case, the injured party could not identify which D was actually liable (when one of them certainly was). Burden is on D, they are in a better possession to find out who is responsible.                      Policy concerns= don’t want P to end up remediless!
2-    Enterprise Liability 

In Hall, the court claimed that “there was evidence that Ds, acting independently, had adhered to an industry-wide standard w/ regard to the safety features of blasting caps, that they had in effect delegated some functions of safety investigations and design to their trade association, and that there was industry-wide cooperation in the manufacture and design of blasting caps.” (Pro EL: internalizes costs which spread losses – enterprise can insure with higher prices and the compensate.  Con EL: discourages innovation and makes manufacturing some things too expensive).
3-    Concerted Action

Based on notion of conspiracy or agreement! All Ds having an understanding, express or tacit, to participate in “a common plan or design to commit a tortuous act.”  
4-    Market Share Liability 

Several jurisdictions have extended and modified the principle of Summers to create a theory based on market share liability.  This theory pertains to suppliers of defective products where the P cannot prove which brand of the product she used.  In Sindell v. Abbott Laboratories, daughters of women who had used the drug DES to limit the chance of miscarriage developed various reproductive diseases.  The court held that once the P had established culpability, the D manufacturer had the burden of proving it was not a supplier of the DES the P's mother ingested.
If a defendant manufacturer was unable to disprove causation, that manufacturer would be liable for its percentage of the DES market at the time of the mother's exposure to the product.  Thus, under the “market share” approach, each defendant pays each plaintiff the damages its culpable conduct has inflicted proportional to its share of the market.
Variations exist among the jurisdictions relaxing causation requirements in DES cases.  Unlike in Sindell, the New York court in Hymowitz precludes the D manufacturers from proving they could not have supplied the drug to a particular plaintiff if the plaintiff is within the defendant's geographic market:
Hymowitz v. Eli Lilly & Co.   BASED ON A NATIONAL MARKET- No causation proved….against torts?

Many people were injured when their mothers took DES while pregnant. However, many manufacturers at the time manufactured identical versions of the drug, records are scarce, and there is no way to ascertain which manufacturer caused which damages. 

Held All manufacturers will be apportioned liability based upon national market share; this will not correspond to actual injury caused, but will instead approximate culpability through general risk presented to public. (Alternative liability, such as in Summers v. Tice, is not appropriate, as defendants have no greater knowledge of fault, and the number of defendants is so large. A theory of concerted action is not appropriate, as defendants were not acting together by agreement in some parallel effort.) Those who could prove they did not produce the drug for use relating to pregnancy will be exculpated
Justification for Market Share Liability: (Common Features of Theories of Collective Liabilities): Impractical to prove that D’s conduct caused the injury.  All of the D’s engaged in tortious activity that could have caused the injury.  The problems of proof relate to the conduct itself.  There is no other effective alternative remedy or procedure through which the victim may be compensated. BUT... we are punishing D’s without being sure they were the cause-in fact??
Proximate Cause-                             We cannot hold D’s liable for EVERY consequence of their conduct
P must prove the D's culpable conduct is the proximate cause of his injuries.  “Proximate” or “legal” cause adds to the requirement that the D's culpable conduct be the cause-in-fact of the P's injury and will preclude recovery when the causal relationship between the D’s conduct and the P's injury does not justify imposing tort responsibility on the D.

Proximate Cause (406-415)
& the Unexpected Kind of Harm
The “Direct Test” 

· Proximate cause is satisfied whenever the D's negligence caused the injury without any intervening force:
In re an Arbitration Between Polemis and Another and Furness, Withy & Co., Ltd.
Cargo the charterers loaded in the hold contained benzine and/or petrol in tins in cases. The tins leaked, and there was petrol vapor in the hold. Stevedores, who were employed by and were the servants of the charterers, had to shift some of the cases of benzine, and for that purpose they placed a number of heavy planks at the forward end of the hatchway, which they used as a platform for transferring the cases from the lower hold to the between deck. When the sling containing the cases of benzine was being hoisted up, owing to the negligence of the stevedores the rope by which the sling was hoisted or the sling itself came in contact with the boards, causing one of the boards to fall into the hold, and the fall was immediately followed by a rush of flames, the result being the total destruction of the ship
D’s Argument: to let a board fall into the hold of the ship could do no harm to the ship and therefore was not negligence towards the owners; and that the danger and/or damage were too remote--i.e., no reasonable man would have foreseen danger and/or damage of this kind resulting from the fall of the board.
Held: “Given the breach of duty which constitutes the negligence, and given the damage as a direct result of that negligence, the anticipations of the person whose negligent act has produced the damage appear to me to be irrelevant. I consider that the damages claimed are not too remote.”
Was the damage too remote from the negligence, as it could not be reasonable foreseen as a consequence?
· D’s dropped a wooden plank.  Was the fire that destroyed the ship as a consequence a foreseeable result of dropping that plank??

· RULE from this case (“Direct Test”):  If D is guilty of negligence, he is responsible for all the consequences whether reasonably foreseeable or not!

· Overruled in The WAGON MOUND
POLICY SUPPORT Against Direct Test
May result in limitless liability (Polemis). Liability is based on public sentiment that people should pay for moral wrongdoing, so liability should be tied directly to foreseeability. Doing away with foreseeability requirement thus undercuts central element of torts.
POLICY SUPPORT In favor of Direct Test
Better the guilty pay for the loss than the purely innocent. D often has deep pockets and can spread costs. Doesn’t impose a higher burden of conduct on the D. Already been negligent toward someone, simply telling him to pay for full harm brought about by negligence.

The “Foreseeability” Test
· The leading test for proximate cause— focuses on whether D should have reasonably foreseen, as a risk of her conduct, the general consequences or type of harm suffered by the plaintiff. 
·  In essence, the foreseeable harm test requires (1) a reasonably foreseeable result or type of harm, and (2) no superseding intervening force.  The extent and the precise manner in which the harm occurs need not be foreseeable.  
· Intervening force—a new force which joins with the D's conduct to cause the P's injury.  Intervening because it occurred sequentially in time after the D's conduct.  
· If the intervening force is characterized as superseding, proximate cause is not established even though the type of harm is foreseeable.  An intervening force is generally characterized as superseding only when its occurrence appears extraordinary under the circumstances.  
The Wagon Mound (Overseas Tankship Ltd. V. Morts Dock & Engineering Co., Ltd. (KINSMAN CASE= USA)
Overseas Tankship had a ship, the Wagon Mound, docked in Sydney Harbor. The crew had carelessly allowed furnace oil to leak from their ship. The oil drifted under a wharf thickly coating the water and the shore where other ships were being repaired. Hot metal from the respondent's (Mort's Dock) wharf fell on floating cotton waste which ignited the oil on the water. The wharf and ship moored there sustained substantial fire damage. Mort's Dock sued Overseas for damages for negligence 

Held: D should not be liable for direct or natural damage from careless actions, but only for foreseeable results of actions   (B>PL ( no negligence)
-D’s did not know and could not reasonably have been expected to know that the oil was capable of being set on fire when spread on water. 
-W/ the Direct Test, D would have been liable b/c foreseeability is not an issue w/ the Direct Test!
Proximate Cause (401-406)
& the Unexpected Amount of Harm    [“Take the P as you find him”]
The “Eggshell Plaintiff” Rule- an exception to the foreseeability required in proximate cause
While foreseeability of consequences is generally required to find liability, courts make an exception and do not require that the type of personal injury suffered by a victim be foreseeable. D is liable even if the victim suffers physical injury far more severe (e.g., heart attack) than the ordinary person would be anticipated to have suffered from the accident.

“A tortfeasor whose act, superimposed upon a prior latent condition, results in an injury may be liable in damages for the full disability (The rule deems the injury, not the condition, the proximate cause)”
Benn v. Thomas
Plaintiff, who had extensive heart problems, died six days after plaintiff ran into him in an automobile. With regard to proximate cause (foreseeability), is D liable for plaintiff's death, even though plaintiff's death was not foreseeable because of his unusual physical condition? 
Held Yes; According to the "eggshell plaintiff" doctrine, once it is proved that the defendant caused an injury, defendant is liable for the full extent of those injuries whether or not they were foreseeable to the defendant. The "eggshell plaintiff" doctrine is not just a measure of damages, but also of proximate cause: "consequences which follow an unbroken sequence, without an intervening efficient cause, from the original negligent act ..." See Restatement (Second) of Torts § 461 
If accident is the precipitating factor that gives rise to a preexisting mental illness – D may be liable

· Existence of prior mental illness or evidence that it would develop anyway may lessen damages

Eggshell P: Steinhauser v Hertz Corp: P had predisposition to schizophrenia. Car accident was a precipitating factor. .14-yr-old P went schizo after car accident, even though no physical injury was visible.  Ct extended eggshell P rule to mental illness.  Court said D was liable but that damages could be adjusted by jury in considering possibility that P would’ve developed schizo in any event

(D could explore % predisposition P had to illness, to reduce damages.  
Other Special Rules to Proximate Cause
Emotional distress – harm must be such that it would cause distress in the ordinarily sensitive person or the reasonably constituted person

Secondary Harm/Rescuers – if a hospital or ambulance is negligent, aggravating injuries, can recover these damages from the original tortfeasor, whose negligence was a proximate cause of all the subsequent injuries

Rabin and Franklin – When ∆ create special risks for л that they would not otherwise be subject to, then ∆ should be liable for all injuries related to that risk

Medical Malpractice Complication or Aggravation - Third party aggravation of an injury for which defendant is liable, does not cut chain. In fact, defendant liable for full extent of harm unless the aggravation is caused by gross and unusual medical malpractice.  Medical Malpractice Aggravation Rule.

Suicide…courts increasingly more willing to allow recoveries where D’s negligence has severely hurt a P who later commits suicide.  However, does not extend to claims against negligent attorneys for suicides of disappointed clients.
Superseding Intervening Causes (416-425)
Foreseeability is the applicable

-The D will be responsible for the acts of foreseeable intervening causes that produce harm within the scope of the risk which makes the D negligent

-The D is not responsible for the acts of superseding intervening causes which are not only unforeseeable, but highly improbably and extraordinary. 
Doe v. Manheimer
P, a meter maid, was raped by an assailant on D’s property and brought action against D for personal injuries sustained in the rape. She claimed that the defendant had failed to remove the overgrown vegetation although he knew or should have known that, because the neighborhood was a high crime area, third persons might use the overgrowth to conceal the perpetration of crimes against pedestrians. Jury returned a general verdict in favor of the plaintiff, and awarded her $540,000 in damages. The trial judge set aside the verdict on the grounds that the defendant’s overgrown property was not a proximate cause of the plaintiff’s injuries.
Issue:  Whether a landowner was liable for criminals’ act?
Rule:  “To prevail on a negligence claim, a plaintiff must establish that the defendant’s conduct ‘legally caused’ the injuries.” 

(1) Causation in fact
(2) Proximate cause (“an actual cause that is a substantial factor in the resulting harm”)
a. “The ‘substantial factor’ test, in truth, reflects the inquiry fundamental to all proximate cause questions; that is, ‘whether the harm which occurred was the same general nature as the foreseeable risk created by the defendant’s negligence.;”
“To be within the ‘scope of risk,’ the harm actually suffered must be of the same ‘general type’ as that which makes the defendant’s conduct negligent in the first instance.” See R3d § 29
Holding:  court adheres to Restatement (Second), Torts § 442B (1965)
Court not persuaded that a landowner should reasonably foresee that a condition on his property such as overgrown vegetation might provide a substantial incentive or inducement for the commission of a violent criminal assault between strangers. There was no evidence that D knew of any past experience that might reasonably have led him to perceive and act on the atypical association between ‘natural shields’ such as overgrown vegetation and violent criminal activity.”

Restatement (Second), Torts § 442B (1965) states that a negligent defendant, whose conduct creates or increases the risk of a particular harm and is a substantial factor in causing that harm, is not relieved from liability by the intervention of another person, except [1] where the harm is intentionally caused by the third person and [2] is not within the scope of risk created by the defendant’s conduct.
Proximate Cause (425-439)
& the Unexpected Victim
Ms. Palsgraf was an “unforeseeable plaintiff,” because the unreasonable risk created by P’s was that the passenger or his package would be injured, not Ms. Palsgraf at a distance away!

Palsgraf v. Long Island Railroad Co.  

Duty to avoid injuring others extends only to those risks the actor should anticipate from her negligent act!
A passenger carrying a package, while hurrying to catch and board a moving train, appeared to the D to be falling. D attempted to help the passenger and caused a package the passenger was holding to fall on the rails. The package contained fireworks, and D's effort to help caused the package to explode. The shock knocked down scales at the other end of the platform, which injured Palsgraf (Plaintiff). P sued the railroad, claiming her injury resulted from negligent acts of the employee. The trial court and the intermediate appeals court found for Plaintiff 

Held:   No duty, so no liability; D caused no injury to the woman. "Negligence is not a tort unless it results in the commission of a wrong ...." There is no liability for only "negligence in the air", as it were. This is not about remote or proximate cause b/c there was no duty to begin with. The defendant might have injured the man he pushed, but he did nothing to the woman's bodily security. 
Dissent:   This is not about direct harm to the defendant, this is about proximate cause in the "stream of events". Everyone has a duty to the world not to injure others (Regina says this is WRONG). A defendant is liable if defendant's actions are proximate and natural and if the results were foreseeable. Actions that are less proximate should be given to a jury to decide. (Seems to be equating the but-for test w/ proximate cause)
Policy Analysis for Palsgraf
P was a passenger.  Railways are in charge of a dangerous business and should operate with care.  Railways can also spread or take the liability easier than the P (insurance).  Palsgraf bought a ticket—She should be protected.
VI.      DEFENSES
Traditionally, there were only two defenses to negligence: contributory negligence and assumption of risk. Both constituted complete defenses and completely barred P from recovery. In all but a handful of states, contributory negligence has been converted by statute or judicial ruling into comparative negligence. Unlike contributory negligence, comparative negligence need not be a complete bar to the plaintiff's recovery, but acts only as partial bar resulting in a percentage deduction from otherwise recoverable damages.

Early American Examples:   Goodman-Pokora sequence, and claim in Brown v. Kendall
Plaintiff’s Fault: Contributory and Comparative Negligence (440-459)
1.  Contributory Negligence
Contributory negligence is “conduct on the part of the P which falls below the standard of conduct to which he should conform for his own protection, and which is a legally contributing cause . . . in bringing about the P's harm.” [Restatement § 463]
     Contributory negligence is a complete defense to negligence.



-Looks a lot like the P’s claim for negligence (duty is owed to self, not others)




-Conduct must be an actual cause and proximate cause of P’s harm



-In most states, burden of proof for contributory negligence is on the D


Limitations on Contributory Negligence
1. Recklessness-  Defense not available when D is “reckless” or there is “willful misconduct”
2. Last Clear Chance- The last clear chance doctrine instructs the court to ignore P's contributory negligence if the D's negligence occurred after the P's contributory negligence. [See Davies v. Mann]  Most jurisdictions reject the last clear chance doctrine when replacing contributory negligence with comparative negligence.
a. When the P has gotten into a position of helpless peril and is no longer able to take protective steps, most courts invoked last clear chance against a D who knew or should have known of P’s plight while still able to avoid harm

b. P who was oblivious to the danger but who could, if behaving reasonably, become aware of it and avoid harm up to the last moment.
3. Refusal to Impute Contributory Negligence-   ??WTF
4. The Jury’s Role-  Increased frequency with which courts found that reasonable persons could differ over whether P was contributory negligent and thus an increase in juries hearing these cases.  Basically, juries simply reduced the P’s damages by a portion equivalent more or less to the degree of his negligence rather than returning a defense verdict on grounds of Contributory Negligence.  This essentially was an award of Comparative Negligence, albeit disguised in damage award for P w/o contributory negligence. 
Contributory Negligence began to be seen as harsh, since it operated on an all-or-nothing basis.  P was barred completely from recovery, even if his contributory negligence was very minor. This led to:
*A more equitable and socially desirable system of distributing losses
*The harshness of the “all-or-nothing” rule of contributory negligence 

*Responding to jury nullification – meaning?i have this in my notes or in my book
2.  Comparative Negligence
In almost all states, contributory negligence has been replaced by some form of comparative negligence, often called comparative fault.  This has been done in legislatures, but also in court decisions. 

[See Restatement (Third) of Torts, Apportionment of Liability § 7, endorsing comparative negligence.]

Under comparative negligence, “the conduct on the part of the plaintiff which falls below the standard of conduct which he should conform to for his own protection and which is a legally contributing cause . . . in bringing about the plaintiff's harm” is only a partial bar to the plaintiff's recovery. Comparative negligence reduces the plaintiff's recovery by the percentage of responsibility for the injury attributable to the plaintiff.

Pure Comparative Negligence          (About a dozen jurisdictions adhere to this)
Under pure comparative negligence plaintiffs can recover some percentage from liable defendants regardless of the extent of their own negligence.  [Li v. Yellow Cab Co.]

-If D is only 5% liable, then P will collect 5%.    If D is 93.45% liable, then P will collect just that, etc.

“Impure” or Modified Comparative Negligence    (2 versions lumped in 1)
Under the modified system, plaintiffs are allowed a partial recovery just as in pure comparative negligence until the plaintiff is either more negligent (greater than 50% at fault) than the defendant(s) or in other states equal to the negligence of the defendant(s).

Look at the Uniform Comparative Fault Act on pg. 447 v. Iowa Code Chapter 668 on pg. 449 and the slides for 10/30/08

Fritts v. McKinne
P was seriously injured while intoxicated riding in a vehicle being driven either by the P or by another drunk person. Five days later defendant doctor was giving P a tracheotomy in preparation for surgery when P began bleeding and died three days later. Defendant claimed defendant had an anomalous aorta placement, and that P was comparatively negligent for either driving drunk or riding with someone who was drunk, which caused the injury to begin with. 
Held Evidence of the P's unusual anatomy was correctly presented to the jury as a defense to negligence.
Held The P's intoxication five days before the defendant's alleged negligence, as well as the history of the P's substance abuse, was unrelated to the medical procedures and inappropriate to present to the jury. A physician may not use contributory negligence to avoid liability for later negligence by claiming that the patient's injuries were originally caused by the P's negligence.
3.  Avoidable Consequences (463-66)
 Even if the accident was entirely the D’s fault, P’s recovery might be reduced to the extent he failed to exercised due care to mitigate the harm done.


-Courts refused to award damages that could have been avoided by P.  P’s MUST MITIGATE

-Biggest example:  P’s failure to obtain medical help or follow medical advice. (risk v. non-risk)


-Reasonable Believer Standard
Seat belts, helmets and child seats

Assumption of Risk  (466-496)
There are three basic elements to the assumption of risk.  The plaintiff must (1) know a particular risk and (2) voluntarily (3) assume it.  [See Restatement § 496C; see also, e.g., Murphy v. Steeplechase Amusement Co., Inc.]
Types

Assumption of risk is generally divided into two types:  Express and Implied.  Express assumption of risk exists when, by contract or otherwise, a plaintiff explicitly agrees to accept a risk. [See Restatement § 496B.]  Implied assumption of risk exists when the plaintiff's voluntary exposure to risk is derived merely from her behavior, and not from explicit assent. [See Restatement § 496C.]

1. Express Agreements

If an assumption of risk is characterized as express, it can be invalidated if it is found contrary to public policy.  Conversely, courts are likely to uphold express assumption of risk when the plaintiff's participation is clearly voluntary, such as the decision to engage in risky recreational pursuits.  [See Restatement § 496B]
Parties sometimes agree in advance that the D need not exercise due care for the safety of the P.  This usually done in writing called an exculpatory or a hold—harmless agreement.
Dalury v. S-K-I, Ltd.

A skier was badly hurt when he crashed into a metal pole forming part of a control maze for a ski lift. The skiier had signed an agreement releasing the owners of the resort from all liability from negligence.
Held: Such an exculpatory clause is invalid due to strong public policy considerations and because when a business makes a number of sales as a result of a general invitation to the public to utilize facilities and services, a legitimate public interest arises. Also, the law of premises liability is appropriate here. And furthermore, the resort is in a better position to keep the property safe for the skier than does the customer. 
Rule: No single formula will reach the relevant public policy issues in every context, so the determination of what constitutes the public interest must be made considering the totality of the circumstances.

Generally, an agreement is invalid if it meets some or all of the Tunkl factors: 

1) business is of a type for public regulation, 
2) service is of great necessity to the public, (practical necessity)

3) open invitation to the public, 
4) there is a decisive economic advantage over the customer, 
5) part of the superior bargaining power includes a general exculpatory clause, and 
6) as a result of the transaction, customer is placed at the control of the seller, subject to the seller's carelessness.
In general, a release or exculpatory clause will be enforceable if the conduct or injuries to be covered are clearly and unambiguously expressed in the terms of the agreement and the terms were brought to the attention of the party against whom enforcement is sought at the time of contracting.
2. Implied Assumption of Risk 

The modern trend is to allow implied assumption of risk to be absorbed into comparative negligence.  This allows the jury to treat assumption of risk as a partial defense.  
Primary Implied   v.   Secondary Implied Assumption of Risk

Primary Implied Assumption of Risk, like at a baseball game, is really just the lack of D’s legal duty towards a P

Secondary Implied Assumption of Risk, is when P knows of the negligence of the D and knowingly encounters that risk, either reasonably or unreasonably.  It is a true defense!
Implied PRIMARY assumption of risk
Arises when P impliedly assumes those risks that are inherent in a particular activity (injured by a foul ball)

Murphy v. Steeplechase Amusement Co.
Plaintiff rode a ride called the "Flopper" at an amusement park. The ride, a belt on an incline, was meant to move and cause participants to fall down. A sudden jerk caused the plaintiff to fall down, and he fractured a knee cap. 
Held: The amusement park cannot be liable because of a fall from a jerk, because there was an implied assumption of risk due to the very nature of the ride. The ride would not have been fun without that risk. The plaintiff watched others participate and fall before joining them. 
(A ride can have so many injuries to make it inherently unsafe and too dangerous to be continued without change, but “The Flopper” isn’t one of them.)
Rule:  Volenti nonfat injuria- one who takes part in such a sport accepts the dangers that inhere in it so far as they are obvious and necessary, just as a fencer accepts the risk of a thrust by an opponent or a spectator at a ball game the chance of contact with the ball.

Take the risk as you find it, no duty to change that risk
Implied SECONDARY assumption of risk
Arises when the P knowingly encounters a risk created by the D’s negligence.  This is a true defense b/c it is asserted only after the P established a prima facie case of negligence against D.
Davenport v. Cotton Hope Plantation Horizontal Property Regime
Plaintiff had told property management for two months that the lights on a stairwell were not working, but plaintiff continued to use the stairs. One day, P fell on the stairs in the dark and hurt himself.  Sued D.

Issue:  Whether assumption of risk survives as a complete bar to recovery under S.C’s modified comparative negligence system
Held:  Barring plaintiff from recovery would be incompatible with the comparative negligence standard used in the state (which seeks to assess and compare the negligence of both P and D).  

Court adopts Comparative Assumption of Risk:  Plaintiff's [secondary] implied assumption of risk does not completely bar him from recovery as long as he was not more negligent than the defendant. 
Firefighter’s Rule:   Although The basic rule states that "a firefighter who enters on the premises of another in the discharge of his or her duty may not maintain a cause of action against the individual whose negligence created the risk that required the firefighter's presence and resulted in injury to the firefighter". In other words, a member of the public who negligently starts a fire or otherwise creates a situation to which a firefighter or police officer responds owes no duty of care to ensure those responding will not be injured.
Levandoski v. Cone-  The Firefighter’s Rule is a rule of Premises Liability and does not apply here.
Plaintiff police officer suffered severe injuries after falling off a ledge in the woods in an attempt to catch D, who had ran off trying to escape arrest for marijuana possession. 
Held: The rationales for the firefighter’s rule does not justify extending it to the present case.  The rule is one of Premises Liability and is an exception to the general rule of tort liability that, as between an innocent party and a negligent party, any loss should be borne by the negligent party. 


Court gives three reasons why the firefighter’s rule does not apply to this case (pg. 493)

This is a non-premises liability case and thus, “common sense suggest that one who takes off running into the dark to flee from a police officer, ought to know that the pursuing officer could be injured during the chase.”

POSNER ON STRICT LIABILITY

Keeping a tiger in one’s backyard is a good example of an abnormally dangerous activity. The hazard is so great, relative to the value of the activity that:

“We desire not just that the owner take all DUE CARE that the tiger not escape, but that he consider seriously the possibility of getting rid of the tiger altogether; and we give him an incentive to consider this course of action by declining to make the exercise of due care a defense to a suit based on an injury caused by the other—in other words, by making him strictly liable for any such injury.”

· Difference between Strict Liability and Res Ipsa—under RIL Δ still has opportunity to show that they were careful. Under strict liability, Δ is liable regardless of carefulness.

VII.      STRICT LIABILITY 
From early common law onward, there have been recognized discrete subsets of conduct for which the defendant will be responsible in damages, without regard to due care or fault.  This is called “strict liability” or “liability without fault.” 

Strict Liability’s Historical Development  (506-514)
· A British decision, Rylands v. Fletcher, imposes strict liability upon one who introduces a hazardous condition upon his property that, upon its escape, causes harm to another. The House of Lords added that liability should attach only if the activity was not typical (“non-natural”) to the land
· U.S. courts adopted tenets of Rylands v. Fletcher and moved beyond its original context of impounded water to find application in cases involving activities ranging from the storage of explosives, fumigation, crop dusting, storage of flammable liquids, pile driving, and the maintenance of a hazardous waste site.
Fletcher v. Rylands
Defendant had workers build a reservoir. Through no fault of defendant, but through a latent defect in the land, water broke through into plaintiff's coal mines on the adjacent property. Is defendant strictly liable because defendant kept a dangerous thing and it caused damage, or is defendant only liable if there was negligence? 
Held: Blackburn: If defendant keeps a dangerous thing and the plaintiff does not take any risk (e.g. simply owns a property next door), the defendant is strictly liable if that dangerous thing causes damage. 

Rule:  The person who for his own purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and, if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape. 

Rylands v. Fletcher
The House of Lords affirmed this decision, though it cut back on the cases where strict liability could be found to those where the defendant put his land to a “non-natural use for the purpose of introducing [onto it] that which in its natural condition was not in or upon it.” Because the water had not entered in a natural way, D was liable.
Strict Liability and Policy
Blackburn’s True Rule:  “[T]he person who, for his own purposes, brings on his land and collects and keeps there anything likely to do mischief if it escapes [abnormally dangerous activity], must keep it in at his peril; and if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape.” D’s must pay for the harm his ADA’s cause because he imposed that risk on others for his own purpose

Some activities create such grave risks that the defendant may be strictly liable even when he has exercised the utmost care.  In such an action, the plaintiff must show that as to the activity
(1)  the risk of great harm should defendant's safety efforts fail; 
(2)  the impossibility of defendant's elimination of the risk of harm; and
(3)  injury or harm caused thereby. 
General Definition Of The Tort Rubric:

· liability without fault

· generally held to apply in situations involving animals and abnormally dangerous activities where liability is imposed even where neither intent nor negligence is present

· Policy Rationale is that those who engage is certain kinds of behavior do so at their own peril and must pay for any damage that foreseeably results, even if the activity was carried out in the most careful possible manner; it is generally believed that it would be easier for D to bear the loss in these cases than for P to do so
Abnormally Dangerous Activities  (519-529)  “When negligence isn’t enough:  STRICT LIABILIYT may be”
Is the activity so inherently dangerous that the level of risk will remain high despite reasonable efforts to reduce it?

If such is not the case, if reasonable care can make the activity generally safe, courts will not impose strict liability.
Indiana Harbor Belt Railroad Co. v. American Cyanamid Co.
American Cyanamid Company manufactured acrylonitrile, a dangerous chemical. It shipped some on a railcar leased from North American Car Corporation, and Missouri Pacific Railroad took it to Blue Island yard to be further transported by Conrail. Employees there noticed fluid gushing out because of a broken lid, so homes were evacuated and the EPA ordered decontamination of the soil, costing almost $1 million, which the plaintiffs sought to recover. 
Issue:  By placing this dangerous chemical into the stream of commerce, are the manufacturers strictly liable for damages that result? 
Held:   Posner: No, referencing Restatement (Second) 520. The negligence regime adequately addresses these circumstances rather than one of strict liability. The damage resulted, not from the chemical being manufactured, but from some negligence in transportation. Transporting the dangerous chemical is safe if performed non-negligently. The spill was not because of some inherent property of the chemical, but through some problem with the shipping, making negligence the more appropriate regime. Holding the manufacturer liable would not address the cause of the accident, as the manufacturer doesn't dictate the route used (here, through residential neighborhoods). Unlike Rylands, the plaintiff is asking that the manufacturer, not the actor (shipper), be subject to strict liability.
Restatement (Second) § 520 codified the rule TO IMOSE STRICT LIABILITY in cases of abnormally dangerous activity, which is determined by balancing 6 factors [determined by the court, not the jury]:

1.  high degree of risk

2.  risk of serious harm
3.  Danger cannot be eliminated even by due care (if so, then negligence would be appropriate): 
*these three are perhaps the key factor 
4.  not a matter of common usage (ex: Driving.  Driving is EXTREMLY dangerous, but no SL)

5.  appropriateness of activity to the place where it is carried on

6.  extent to which the value of the activity to the community is outweighed by its dangerous attributes
· This seems to be a “Hand Formula” analysis;  Risk/Utility balancing that is negligence-ish
The 3rd Restatement § 20 defines an abnormally dangerous activity as one that “creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised” and it is “not a matter of common usage”.

Contexts where strict liability is often imposed:

· use and storage of explosives

· airplane accidents where there is ground damage (and not where passenger is injured- need to demonstrate negligence in these cases)

· transportation of toxic chemicals and flammable liquids

· nuclear reactors

· note: the type of harm that occurs must have resulted from the type of risk that made the activity abnormally dangerous in the first place in order to hold D strictly liable. REMEMBER: when looking at the scope of risk you do a proximate cause type of analysis 

· economic basis for strict liability: strict liability will generally tend to over-deter behavior against which it is imposed, therefore, should only apply it to cases where negligence is not sufficient to deter the behavior to the point where the costs to society of the behavior weigh equally against the benefits

· APPLICABLE CASE: Siegler v. Kuhlman: The P died in flames of a gasoline explosion when her car encountered a pool of thousands of gallons of spilled gasoline. The court found the D to be strictly liable because hauling great quantities of gas via freight involved a high degree risk and due care cannot assure the public of its disastrous consequences.
Theoretical Perspectives on Strict Liability  (529-549)
The Ideology of Enterprise Liability

Based on the notion that one’s domicile is sacrosanct

It seems reasonable and just that the person, who has brought something on his own property which was not naturally there, harmless to others so long as it is confined to his own property, but which he knows to be mischievous if it gets on his neighbor’s, should be obliged to make good the damage which ensues if he does not succeed in confining it to his own property. 
“Doing Right” by one’s neighbor is just as focused on moralistic judgment as is the code of personal conduct at the foundation of the fault principle
The safety of the person is more sacred than the safety of property—“Sic utere tuo,” use of land by the proprietor is not an absolute right, but limited by the higher right of others to lawfully possess their property.

A Goals-Oriented Approach to Strict Tort Liability for Abnormally Dangerous Activities

Goals and Policies of Strict Tort Liability:
1. Loss-Spreading- Spreading losses caused by accidental injuries among a broad class of persons.
-Accidents should be “collectively, not individually, borne,” b/c a loss causes less social and economic disruption if it is shared by many people.

-Loss-spreading should not be considered in isolation (consider other avenues for compensation)

-Industry is the most practical institution to administer a loss-bearing system
2. Loss Avoidance (Risk Reduction)- Aims at imposing liability in a way that reduces the number and severity of accidents.
-Requires actors to make sound cost-benefit decisions about the manner of their operations as well as the level and location of the activity, safeguards, and alternatives.

-General deterrence function seeking to impose accident costs on those engaging in activities that could reduce accident costs most cheaply. 
-Direct governmental regulation of the activity could help

-Strict liability= not to deter, but an incentive to promote safer conduct among dangerous activity
3. Loss Allocation (or Internalization)- Goal is for the loss to be initially borne (internalized) by the actor whose activities are connected to the loss so that the loss is reflected in the cost

-Promotes better informed choices by parties, encouraging investment in safety


-Downside= internalizing too many costs can inhibit economic development and innovations. 
4. Administrative Efficiency- Achieve an acceptable level of administrative costs.

-Produces administrative savings by removing the need to prove fault (expensive exercise)


-Provides recovery in cases where evidence was destroyed or unavailable 


-For this to work= rules for identifying liability-producing activities must be simplified


-Sometimes decreases transaction costs involved in imposing liability
5. Fairness- between two innocent persons, the initiator who benefits from the ultimately injurious activity should be liable.
6. Protection of Individual Autonomy
Economic Analysis of Law-     Posner on the Differences between negligence and strict liability
	STRICT LIABILITY
	NEGLIGENCE

	Less activity in addition to more care
	More care as a method of reducing probability of accidents

	Trial is simpler than negligence (don’t have to prove negligence)
	More costly trials

	Insures victims of unavoidable accidents
	

	Consequences are greater of Mistaken Causation, Overestimation of damages, etc..
	Sanctioned only for inefficient conduct


III.      LIABILITY FOR DEFECTIVE PRODUCTS-    Products Liability 
Introduction to Products Liability  (556-567)
Escola v. Coca Cola Bottling Co. of Fresno
Waitress P was injured by a Coca Cola bottle that broke as she moved it from the case to the refrigerator. The bottle manufacturer subjected the bottles to scrutinous test that almost infallibly detects defects. Bottles delivered to the defendant bottler probably don't have visual defects, and as the bottles have already been tested the bottler doesn't retest the bottles to the same scrutiny. 
Held Although the bottler brought forth evidence that it had tested the bottles, the plaintiff correctly used res ipsa loquitur to infer negligence on the bottler.
** Traynor’s Concurrance: We should just come out and say what we're doing: we're imposing strict liability on the bottler. The user is the main party in interest, not intermediate dealers. The manufacturer is the one best able to bear the cost of an injury and distribute that cost to the public. Therefore a manufacturer should be strictly liable to users of a product during normal and proper use, even without negligence, and not restricted to contractual warranties. Traynor states that getting rid of the privity of contract requirement in torts would result in efficacy of litigation because it would allow consumers to sue manufacturers directly.
MacPherson v. Buick Motor Co 

· NY Court of Appeals court held that the manufacturer of any product capable of serious harm if negligently made owed a duty of care in the design, inspection, and fabrication of the product, a duty owed not only to the immediate purchaser but to all persons who might foreseeably come into contact with the product. Modern products liability law is the direct descendant of MacPherson
Greenman v. Yuba Power Products
· “A manufacture is strictly liable in tort when an article he places on the market, knowing that it is to be sued w/o inspection for defects, proves to have a defect that causes injury to a human being.”
Policy Justifications for Products Liability
1. Increasing sophistication of products makes it difficult for consumers to assess the risks

2. Manufacturers stand behind their products when they cause injury to persons

3. Manufacturers can redistribute liability through insurance—price of product will reflect its true cost

4. Encourage manufacturers to make their products safer and discover/disclose product risks that the consumer might not recognize

Restatement (Second) § 402A   Special Liability of Seller of Product for Physical Harm to User or Consumer

Under this provision, recovery is authorized

1. By a user or consumer
2. From a seller
3. Who is engaged in the business of selling the product
4. For physical harm
5. Caused by a defective product
6. That is unreasonably dangerous
Nature of Defects in Products Liability
1. Manufacturing Defects

2. Design Defects

3. Safety Instructions and Warnings
Manufacturing Defects  (567-569)
Mass-produced items that have come off the assembly line different from, and more dangerous than, the intended product.

· Relatively easy to prove because they can be shown by comparing the product in question with the intended design of the product.

· The manufacturer’s own specifications and production standards are the measure of defectiveness. 
· Harm may be inferred to have been caused by a defect, without specific proof thereof, when the harm is of a kind that ordinarily occurs as a result of defect and was not solely the result of other causes.
Restatement (Third) § 2(a):  “[a] product. . .contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.”

Restatement (Third) adopts a strict liability approach to aberrational individual products that accidentally failed to conform to the product's intended design. There is no need for the plaintiff to prove negligence or carelessness. Since negligence is not a prerequisite, liability can be imposed against the retailer even if the manufacturer is at fault for the defect.
Design Defects  (569-595)
Soule v. General Motors Corporation
P's ankles were severely injured when another vehicle hit the Camaro she was driving and the front wheel of her car broke free, collapsed rearward, and smashed the floorboard into her feet. 
The jury found for the plaintiff on an "Ordinary Consumer Expectations" theory: 
1) the product failed to perform as safely as an ordinary consumer would expect, 
2) the defect existed when the product left the manufacturer, 
3) the defect was the legal cause of the injury, and
4) the product was used in a reasonably foreseen manner. The judge didn't allow GM's jury instruction that a legal cause required that the injury not have occurred in the absence of the defect. 
Held The jury should have been given instructions on a benefit/risk analysis instead of consumer expectations analysis, because this unique accident turned on a variety of variables the interrelation of which were complex and difficult to understand and need expert opinion. 
Held The judge should have allowed GM's instruction on "but-for" causation. 
Held Both errors were harmless. There is no reasonable probability that the jury ignored the risk/benefit data presented by the efforts [i.e. the jury probably did a risk/benefit analysis instead of making a decision based upon ordinary consumer expectations], and the causation error caused no actual prejudice. 
2 tests to show that the product was defective in design (court can choose one or the other):
Section § 402A: product is “unreasonably dangerous” if it is “dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics:"

1. Consumer-Expectation Test, Rest. § 402;  plaintiff has the burden of proving that the product did not meet consumer expectations.  Issue of the safety of product when used either in the intended way, or in a “reasonably foreseeable” way (S/L). [No expert testimony allowed under this test]
· If a product is defective in design or as to its warning, the entire line of products is defective.
· The consumer expectations test is ideally suited for cases involving products whose safety is a matter within the everyday experience of its users or consumers.
· EASIER for Plaintiffs:  P’s only need to show that product was less safe than reasonably expected
Restatement (Third Approach):
2. Risk-Utility Balancing: The defendant, in hindsight, must prove that the utility of the product outweighed its danger.  The defendant may also have the burden of showing that the risk was not known or knowable at the time of production. S/L might also depend on the existence of alternative design. (BPL type of analysis [negligence-ish], but with the burden on the D)

· Under the hindsight approach, the risks that are apparent or the alternatives that are available at the time of trial are presumed to have been known or have been available at the time the product was manufactured and put into the stream of commerce.
· HARDER for Plaintiffs:  P’s must show that a RAD would have eliminated the risk involved
· Application of the hindsight test theoretically would produce a form of strict liability, i.e., liability beyond or without fault-for sellers and wholesellers this applies

· When the risk was actually unknowable at the time of production, nearly all courts refuse to apply the hindsight test.

· Most courts require both foresight of the risk and the existence of a technically feasible, practicable, and safer alternative that cures the risk and was known or knowable by reasonable producers at production

Restatement (3d) § 2 Approach-  RAD
Design Defect— existence of a reasonable alternative design that would have reduced or avoided a foreseeable risk and the absence of which makes the product not reasonably safe

· Rest. defines a product as “defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a Reasonable Alternative Design. . .and the alternative design renders the product not reasonably safe.”  
· Rejects the Rest. (2d)'s consumer expectation approach for strict liability and utilizes what is effectively a risk versus benefit evaluation of the product's design.
· This design defect test is reminiscent of a negligence risk versus benefit test, but focuses on the product itself, rather than the designers. Once the product is deemed defective and not reasonably safe, all of the commercial sellers in the chain of distribution are liable for injuries caused by the defect.
Rejects the Consumer Expectation Test:

Camacho v. Honda Motor Co., Ltd. – Applies Risk/Utility Balancing Test.
P was injured at an intersection collision on his new Honda Hawk motorcycle. The P introduced expert witnesses who testified that leg protection devices, which were available from other manufacturers at the time, would have lessened or prevented plaintiff's severe leg injuries. The trial court gave summary judgment to defendant and the court of appeals affirmed because the danger could have been anticipated by the consumer. 
Held Summary judgment was improper. The crashworthiness doctrine gives strict liability against manufacturers when manufacturing defects, or design defects, though not causing an accident, cause or enhance the injuries. Just because a danger is open or obvious doesn't mean it is not "unreasonably dangerous" under § 402A. Consumers expect that products are safe for an intended use, and the primary focus must be on the performance of the product, not on consumer conduct (although in some instances the plaintiff's appreciation of the danger may rise to assumption of risk). Consumer expectation is just one factor of crashworthiness, including those in Ortho: 
1) usefulness and desirability of the product (utility), 
2) likelihood of injury (safety), 
3) availability of a safer substitute product, 

4) manufacturers to ability eliminate unsafety without removing utility or making product too expensive, 
5) user's ability to avoid danger by exercising care, 
6) user's awareness (e.g. public knowledge or warnings) of inherent product dangers, and 
7) feasibility of manufacturer to spread loss through price or by obtaining insurance.
 Here the experts disagreed on how to balance these factors, making summary judgment improper because of the dispute of factual conclusions. [Honda could have provided crash bars at an acceptable cost w/o impairing the motorcycle’s utility]

Dissent Jurisdictions differ on how to determine whether something is "unreasonably dangerous." The Ortho factors given by the majority are appropriate for complicated products such as drugs that require scientific and/or technical information, but here an average consumer knows that a motorcycle is dangerous. Therefore the consumer contemplation test of "unreasonably dangerous" should be used from comment i to § 402A: whether the article sold is more dangerous than contemplated by the ordinary consumer who purchases it, with ordinary knowledge common to the community as to its characteristics. 
Safety Instructions and Warnings  (595-620)
Instructions and Warnings:

· Words that may reduce risk by instructing users in how to obtain the benefits from the product’s intended use and by alerting users to the dangers of using the product in ways unintended by the manufacturer
· Alert potential consumers to the irreducible dangers in the product; dangers that cannot be reasonably reduced by the manufacturer nor avoided by consumers no matter how careful they may be
· Ex:  Warnings of side effects on pharmaceuticals
Common Knowledge and the duty to warn

· Issue here is whether any words at all are needed to address the risk in question
· Brown Forman Corp. v. Brune-  
· Held that the dangers of drinking a large quantity of alcohol in a short period of time were apparent to an 18-year old person.
Adequate Warnings on Products
· “A manufacturer may be liable for placing a product on the market that bears inadequate instructions and warnings or that is defective in design.”
Hood v. Ryobi America Corp.

Ryobi's miter saw had warnings all over it and in the manual that one should never remove the guards or one might encounter serious injury. Hood removed the guards, and the blade came off, partially amputating his thumb. He thought the guards were to guards were to keep his fingers and clothing away from the blade, not to keep the blade from coming detached. 
Rule:   A manufacturer may be liable for placing a product on the market that bears inadequate instructions and warnings or that is defective in design.
· “A warning need only be one that is reasonable under the circumstances—not encyclopedic”
Held The warning was adequate because it was reasonable under the circumstances by being clear, unequivocal, unmistakable, and prominent. It did not need to be encyclopedic in its details—this might even have reduced its effectiveness by people ignoring them. Most people do not ignore these warnings—the only other known incident like this occurred 15 years ago. [Risk/Utility analysis; BPLish test]
Evaluation of the Adequacy of a Warning— Pittman v. Upjohn Co.
· Requires a balancing of considerations that include at least:   [Usually a question of fact for a jury]
1. the dangerousness of the product; 
2. the form in which the product is used; 
3. the intensity and form of the warnings given; 
4. the burdens to be imposed by requiring warnings; and
5. likelihood of the warning will be adequately communicated to those who will foreseeably use product.
· Moran v. Faberge
· “cost of giving an adequate warning is usually so minimal..that this balancing process will almost always weigh in favor of an obligation to warn of latent dangers”
Warnings MUST reach the ultimate user
· Learned Intermediary Doctrine—manufacturers only have to provide warnings to physicians or other intermediaries when the products can only be obtained by their prescriptions
Edwards v. Basel Pharmaceuticals

Edwards died because of smoking while wearing two nicotine patches [nicotine induced heart attack]. The instructions given to the doctor for these prescription patches warned of cardiac arrest for overdose, but the instructions that reached the consumer only mentioned fainting as a result of overdose. The FDA required warnings to the ultimate consumer for this product. 
Issue: Does the learned intermediary doctrine, which says that manufacturers only have to provide warnings to physicians or other intermediaries when the products can only be obtained by prescriptions prevent liability?
 Held No. Oklahoma adopts the learned intermediary rule; however, it also adopts two exceptions: 1) mass immunizations and 2) when the FDA mandates that that a warning be given directly to consumers. Here the FDA mandated that warnings be given directly to consumers, so it is an exception to the learned intermediary doctrine, allowing the matter to go before a jury.
Failure to warn, but the information about the risk that came to pass was unknown and not reasonably knowable at the time the product was distributed.  Is there liability? 
· Restatement § 402A view

Unknown & Unknowable Dangers
· A manufacturer has a duty to warn ONLY of risks that were know or should have been known to a reasonable person (kind of negligence-ish) 

· Is this consistent with strict liability? SL focuses on the product, not fault of manufacturer

Vassallo v. Baxter Healthcare Corporation

The plaintiff claimed that silicone breast implants, which had been implanted in her had been negligently designed causing her serious injury. 

Rule:  A defendant will not be held liable under an implied warranty of merchantability for failure to warn or provide instructions about risks that were not reasonably foreseeable at the time of sale or could not have been discovered by way of reasonable testing prior to marketing the product.
· This is a Foresight test
Held: A manufacturer will be held to the standard of knowledge of an expert in the appropriate field, and will remain subject to a continuing duty to warn of risks discovered following the sale of the product at issue.
Marshmallow HYPO:  Marshmallows swell when they get wet and thus are hard to dislodge from the throat with either a finger, or via the Heimlich. 
Defenses to Products Liability  (620-628)
Comparative Fault or Responsibility has been applied in the products liability context in most jurisdictions 

· Courts may extend common law or statutory principles of comparative fault to products cases
· Failure to discover a product defect does not reduce (’s recovery
· A consumer has no duty to discover or guard against a product defect

· Consumers are entitled to trust that a product is free from defect

· But a consumer’s conduct other than the mere failure to discover or guard against a product defect is subject to comparative responsibility (Sanchez)
· Comparative Responsibility in a products liability case:

General Motors Corp. v. Sanchez

Sanchez died, bleeding to death while pinned behind the door of his truck which rolled backwards towards him. Apparently he had thought he put the truck in "park" but had actually mis-shifted and put the truck in "hydraulic neutral" between "park" and "reverse," and the truck had slipped into reverse. The jury found that GM was negligent, the transmission was defectively designed, and warnings were inadequate. The jury found that Sanchez was 50% negligent. GM claimed that under the state's comparative responsibility the award should be reduced by 50%, but the plaintiff said that Sanchez' "negligence" was only a failure to discover or guard against a product defect, for which under Keen there is no duty and therefore no negligence. 
Held:  There is no comparative negligence for failing to discover or guard against a product defect. The new comparative responsibility statute and Restatements Second & Third only allow comparative responsibility in failing to discover a defect as a defense when there was a duty to discover a defect, which is basically never.  Assumption of risk is also applicable if P uses a product that he knows is defective…

Held There can, however, be comparative responsibility in other ways, and Sanchez is comparatively responsible, damages will be reduced accordingly by 50%. Here Sanchez failed to follow the instruction manual and do any of the other things that might have prevented this accident, such as setting the parking brake, turning off the engine, and checking that park is fully engaged.
· Court states that “a duty to discover defects, and to take precautions in constant anticipation that a product might have a defect, would defeat the purposes of strict liability.”
Work-Related Injuries   (628-648)
Where should the loss fall when an employee is injured by a work-place product?

· On the manufacturer?  On the manufacturer’s liability insurance?  On the employer?  On the employee?  On the employer’s Worker’s Comp?

Product-related injury that occurs on the job
· Generally, workers’ tort suits against employers are barred due to “Exclusive Remedy” provision in worker’s compensation
· May, however, sue third parties that violated tort obligations towards them
· Can also collect worker’s comp and sue for tort damages at the same time; however, plaintiff must return the duplicative compensation benefits after recovering in the tort suit
Role of Warnings in Alteration cases
Jones v. Ryobi, Ltd
Jones was running a printing press when a noise startled her; her hand was caught between moving parts and was crushed. The machine had a safety cover over the ejector wheels that would stop the machine when the cover was removed. Someone had removed the safety cover so that ejector wheels could be adjusted while the machine was running. 

Held: The manufacturer is not liable as a matter of law if a third party made a modification that rendered a product unsafe, even if that modification was foreseeable. 
Rule:  When a third party’s modification makes a safe product unsafe, the seller is relieved of liability, EVEN if the modification is foreseeable
AUSTIN likes the Dissent: The product was already unreasonably dangerous as designed. The safety guard did not allow for ventilation and invited removal. The ejector wheels should have been placed farther away from moving parts to allow safer adjustment. There was testimony that 98% of all machines have their safety guards removed. The case should have gone to a jury.
Liriano v. Hobart Corp.
Liriano was employed in the meat department store, and lost his right hand in a meat grinder, sold by Hobart in 1961, the safety guard of which had been removed. Hobart started warning in 1962 against removing the safety guard. Robinson v. Reed-Prentice held that a manufacturer is not liable for injuries on a defective product theory due to user modifications that make the product unsafe. 
Issue: Is it possible for a manufacturer to be liable for not providing adequate warnings against product modifications? 

Held: Yes. A manufacturer has a duty to warn against latent dangers resulting from foreseeable uses of which it knew or should have known. It also has a duty to warn of the danger of unintended but foreseeable uses. Similarly, there is a duty to warn of modifications. Warning takes a lot less effort and involves less risk/benefit analysis than does preventing the modifications from occurring. However, a safety device may serve the purpose of a warning, and some hazards are so open and obvious that a warning would add no additional safety and might even dilute the effect of other warnings.
The Interplay Between Tort Law and Workers’ Compensation

Enterprise Responsibility for Personal Injury Vol. II- “Approaches to Legal and Institutional Change”

III. Policy Options

A. The Dominance of WC Policy-  Majority of jurisdictions deny Third parties any contribution from the negligent employer toward the full tort damages awarded to the employee.
a. Policy Rationale- The employer was promised full immunity from tort liability in return for financing no-fault WC benefits. Disadvantage= could end up in negligent employer windfall
b. Most economical b/c it avoids the need to resolve disputes over whether and to what extent employer was at fault
c. Employer faces no legal-financial impact from its misuse of “defective” products
B. The Dominance of Tort Policy- Some jurisdictions ignore WC exclusivity principle and apply a new tort law approach, apportioning burdens among all negligent actors. 
a. Courts bear additional administrative price for the creation of a financial incentive for all parties to take reasonable steps to prevent the injury from occurring in the first place.
b. Overlooks Policy trade-off within WC.  Under tort law, manufacturer will be liable in full for any injuries caused by defective products, but under WC, employer has immunity from direct tort suit for full damages b/c he is obligated to pay for guaranteed but limited WC benefits to all employees who are hurt on the job, even w/o negligence.

i. Unfair to make employer shoulder additional financial burden (already paying WC)
C. Substantive Blend of Tort and WC Policy- Few jurisdictions mesh more successfully Tort and WC.
a. Employer is required to contribute a share of the P’s damage award against the Third party, but only to amount of employer’s financial exposure to pay WC benefits.
i. Limited contribution would offset what would be employer’s WC lien against tort award

b. Employer continues to bear WC share of workplace injuries

c. Disadvantage= Additional and expensive contest over the employer’s fault in managing the workplace
D. Administrative Accommodation of WC and Tort- Approach of the Uniform Product Liability Act
a. WC legislation altered by eliminating subrogation right of the employer against tort award
IX.     DAMAGES
DAMAGES
Restatement § 902- Damages in torts constitute the “money awarded to the person injured by the tort of another.”  Tort damages include nominal damages, compensatory damages, and punitive damages.
Nominal damages—trivial money award (often $1) given to the plaintiff when liability for a tort is established but no actual harm is proven.  § 907 

Compensatory damages—damages awarded to a person as compensation, indemnity, or restitution for harm sustained by him(restoration of the ( to his or her pre-injury condition, to the extent that award of money can
Punitive damages—damages, other than compensatory and nominal, awarded against a person to punish him for his outrageous conduct and to deter him and others like him from similar conduct in the future
A. Compensatory Damages  (698-739)
Goal of Unintentional Tort damages is to “return the plaintiff as closely as possible to his or her condition before the accident.”

· Single-judgment approach of recovery- One time recovery for all damages!
· Prevents repeated and unnecessary trials thereby reducing administrative costs
· Also deters malingering and incentives to prolong period of recuperation or disability
Standard of Review for Jury Awards— An appellate court can interfere on the ground that the judgment is excessive only on the ground that the verdict is so large that, at first blush, it “shocks the conscience” of the court and suggests passion, prejudice or corruption on the part of the jury.
Seffert v. Los Angeles Transit Lines (1961)
Woman got stuck in a closing bus door and was dragged along, injuring her foot. She was permanently disfigured, her left leg is shorter, she had to get a skin graft from her right thigh, she has an open wound on her left heel, and she will probably take medications for the rest of her life. 
Issue 1: Were the pecuniary damages of $53,903.75 excessive? 
Held: No, evidence was entered to show current bills and extrapolate for her expected life span. 
Issue 2: Were damages of $134K for pain and suffering ($100/day up to trial &$2,000/year after) excessive? 
Held: No; the jury accepted that amount and the trial judge (who sits as a "thirteenth juror") denied a motion for a new trial on excessiveness of the award. An appellate judge can only rule an amount excessive if it "shocks the conscience" and implies the verdict must have been a result of passion and prejudice. 
Issue 3: Was the use of a mathematical formula appropriate for determining damages for pain and suffering? 
Held: Yes; in some jurisdictions this is debated, but because the defense also used a mathematical formula the defense is considered to have waived an objection. 
Dissent: 1) This amount is much larger than for similar injuries in other cases. 2) Because damages for pain and suffering are conjectural, assigning an amount for a day or year and then extrapolating only compounds the conjecture. 3) Even if the defense did not object to such a mathematical formula, the appeals court should examine that anyway.
Actual Injury Required

· generally, for unintentional tort actions, the plaintiff must have been actually injured; the plaintiff must normally show that he suffered some kind of physical harm
· nominal awards not granted for unintentional torts
· Compensatory awards are non-taxable!
· ELEMENTS OF DAMAGES:
SPECIAL LOSSES

1.  Direct Loss: value of any direct loss of bodily functions 

2.  Pecuniary/Economic Loss: recovery for direct out-of-pocket expenses for medical care and lost earnings
INTANGIBLE

3.  Physical Pain/Suffering: suffering up to the time of the trial and estimate of suffering which will occur in the future
4.  Mental Distress

i.  fright and shock

ii.  humiliation

iii.  unhappiness and depression because inability to lead one’s previous life

iv.  anxiety

5.  Hedonistic Damages: damages for the loss of the ability to enjoy one’s previous life (Ex. compensation for the loss of the ability to walk, even if loss of that ability has no economic consequence) 

Recovery for future damages

1.  Single-Judgment Approach—P’s must sure for future as well as past damages at the same time

2.  since P can never know with absolute certainty what his damages will be in the future, he must only show that the approximate amount of damages is more likely that not the amount he will sustain in the future
3.  FUTURE DAMAGES INCLUDE:
i.  future pain and suffering

ii.  future mental distress
iii.  future lost earnings
iv.  future medical expenses
4.  Expert Testimony: medical experts (costs of medical care), actuarial tables (life expectancy), economic experts (what salary would be)
Elements of Lost Wages:

Base wage or pay, Cost of living increases, Merit increases, Increases attributable to promotions, Inflation

5.  Present Value/Discounting: P is getting a windfall because he is collecting now for future losses, therefore, the court discounts the value of the damage award taking into account the interest rate
6.  Inflation: courts don’t always account for inflation, but when they do this, they often fail to discount to present value either in order to be fairer
7.  Periodic Payments: sometimes, the court allows that the award be broken down into installments, which are indexed to account for inflation
8.  Per Diem Calculations: a majority of jurisdictions allow P’s lawyer to give the jury guidance in setting prospective damage awards by suggesting that the jury find a particular amount for each day of suffering, and then multiplies this amount  by the number of days of anticipated suffering
Pain and Suffering v. Loss of Enjoyment of Life

Assessing Pain and Suffering

· Ad Hoc Approach

· Per Diem or Unit of Time Approach

· Multiple of Special Damages (3X, 4X, 5X Out of Pocket Losses)
Is some degree of cognitive awareness a prerequisite to recovery for loss of enjoyment of life?

Is loss of enjoyment of life a category of damages separate from pain and suffering?

McDougald v. Garber
Plaintiff was rendered permanently comatose because of defendant's malpractice. 

Held: P must have some level of awareness of experiencing pain and suffering or she cannot receive damages for pain and suffering. P must have "some level of awareness" before damages are awarded for loss of enjoyment of life, because awards are compensatory not punitive, and if she can't use them there is no purpose for them. 

Held: There should be no category separate from pain and suffering for loss of enjoyment of life (or any non-pecuniary damage), because compensating the former using money is a legal fiction to begin with, and we can't analyze at such a granular level for nonpecuniary injuries using money. Making distinct categories would inevitably return larger damage assessments. 

Dissent: Pain and suffering and loss of enjoyment of life are analytically distinct, and the latter should be allowed damages even with no awareness of the defendant because its effects on the defendant are objectively measurable, unlike the former. Such a criterion as "utility" to the defendant is a new, unnecessary element introduced by the majority, and has nothing to do with defining whether damages are punitive. Punative damages go beyond compensatory damages. Having different categories allows the jury to determine a more accurate damage assessment.
Damages in the Event of Death

Survival Actions

· Provides recovery of damages that the deceased could have obtained before death

· Past lost income and medical expenses—that is, loss suffered between time of injury and death

· Typically also allows recovery for pain and suffering of the decedent

· Wellborn v. Sears-  Upheld $1 million jury award for pre-death suffering (suffered 30 minutes)

Wrongful Death Actions [statutory]
· Provides recovery of damages for the economic loss of the beneficiaries—“Pecuniary Damages”

· NY ex: Damages that are “fair and just compensation for the pecuniary injuries resulting from the decedent’s death to the persons for whose benefit the action is brought.”

· Majority of states now allow recovery of non-pecuniary damages for survivors in wrongful death actions

· Damages might be: sorrow, mental anguish, solace which may include society, companionship, comfort, guidance, kindly offices and advice, etc.

· Grief experts are often introduced by plaintiffs

Reimbursement by third parties
Collateral Source Rule: P’s in personal injury actions can still recover full damages even though they already have received compensation from “collateral sources” such as medical insurance, etc…
· Policy Justification: The Rule recognizes the inadequacies of damage awards b/c they don’t actually compensate.  Moreover, the Rule helps to remedy the fact that a substantial part of damages goes to pay P’s attorney fees. Tortfeasors should not benefit from their victims’ foresight and providence.
· employment benefits: if P misses work and is compensated by sick pay funded by his employer, he can still recover lost wages from D

· insurance: if P’s insurance covers his losses, he can still recover from D
· social work and welfare payments:  if government pays for P’s losses through a social welfare program, he can still recover from D
· free services: even if P received gratuitous services from a friend or relative, he can recover for the reasonable value of these services (what it would have cost if he had gotten someone else to provide the services). Justified by the fact that P may fell morally obligated to pay back!
· APPICABLE CASE: 
Arambula v. Wells
Defendant was not able to work but nonetheless continued to receive a salary because his brother owned a large part of the company. 
Held The defendant still owes damages. The collateral source rule allows a plaintiff to recover even if they receive benefits from insurance, etc., because the tortfeasor should not benefit from the foresight of the plaintiff (punishment damages???). California and many other jurisdictions make no distinction between policy benefits and third-party gifts. Allowing gratuitous donations preserves their value to the giver and may allow payback or further giving by the plaintiff, reducing the amount of extra reimbursement. Monetary damages are many times insufficient anyway, so this allows more reasonable compensation. (Evidence of income from third parties may be admissible for other reasons than damage reduction, though, such as proving ability to work.)

Subrogation:  Where the CS rule remains in effect, P may not get a windfall. An insurance company that makes payments to P will normally be subrogated to P’s tort rights-the insurance co. and not P will actually collect any judgment from D up to the amount of the payments made by the insurer. 
·  Still prevents from tortfeasors benefiting, but also keeps plaintiffs from double recovery 

Mitigation:  If P could have reasonably avoided damages, then he can’t recover; ie: if P had sought adequate medical before then would not need such extensive care now

·  Seat belt defense: in some states, failure to use a seat belt may deprive P of recovery under a duty to mitigate 
B. Punitive Damages (739-762)
Goal of Punitive Damages is to “punish the defendant and/or to make an example of that defendant so that others will avoid very serious impact.”    [Policy: DETERRENCE AND RETRIBUTION]
· Permissible in most jurisdictions;  damages awarded at the discretion of the jury
· Awarded when circumstances of aggravation or outrage, such as spite or ‘malice’ or a fraudulent or evil motive on the part of the defendant is found in addition to the commission of a tort. OR…
Is intent required for punitive damages?

· No, damages awarded when defendant consciously disregarded the safety of others, despite lack of intent:
Taylor v. Superior Court
Stille had a long history of alcoholism, had previously caused serious accidents while driving under the influence, and was under a probation condition which required him to wait six hours after drinking before driving. He started work that required him to visit alcohol-serving establishments and transport alcohol. He was drinking while driving when he had a wreck with Taylor. Taylor sued for compensatory and punitive damages because Stille "acted with a conscious disregard" for Taylor's safety. 

Held: Punitive damages should be allowed. California Civil Code Section 3294 authorized punitive damages in noncontract cases where defendant is guilty of oppression, fraud, or malice, express or implied. This is malice in face, not malice implied by law, and may be shown by evidence of hatred or ill will or by implication, "such a conscious and deliberate disregard of the interests of others that his conduct may be called wilful or wanton." An actual intent to harm others is not needed. Alcoholism is a big problem and plaintiff was well aware of its risks. Punitive damages would provide greater deterrence. 

Concur: This shouldn't mean that everyone driving under the influence gets punitive damages. Here, the second time was no accident, however. 

Dissent: Punitive damages should be awarded with the "greatest caution" in accident cases, and shouldn't be awarded here. The plaintiff is already compensated by compensatory damages, and punitive damages would make the plaintiff overly enriched. Tort law is not about punishment, and besides, defendant's actions are a crime and punitive damages would result in double punishment. Punitive damages impede the trial by requiring focus on the defendant's financial condition. Punitive damages may affect insurance coverage, and may prevent comparative fault from coming into effect by making defendant's conduct seem willful.
PUNITIVE DAMAGES IN:
Negligence cases: courts usually only award punitive damages if D was reckless or “willful and wanton”. 

Comparative Fault jurisdictions:  compensatory award should be reduced to reflect P’s fault; but punitive damages not reduced even if P contributed to accident
Products Liability

· if all that P can show is that product was defective and he can’t demonstrate any negligence, then punitive damages not normally awarded; but if P can show D knew of the defect yet made the product anyway, court will often award punitive damages

Constitutional Limits on Punitive Damage Awards

· 8th Amendment: limits excessive fines; but the Supreme Court that this holds only for criminal proceedings

· 14th Amendment: the Supreme Court has held that the amount of a punitive damage award or the manner in which it was arrived at may be so great that it violates due process
Possible  Alternatives

1.  outright ban on punitive damages

2.  tighter definitions of the kinds of conduct that may attract such awards
3.  more stringent burdens of proof: “beyond a reasonable doubt” rather than “by the preponderance of the evidence”
4.  monetary caps on the size of punitive damage awards
5.  fixed ratio between punitive and compensatory damages
6.  partial escheat of award to government 
Excessiveness of Punitive Damage Awards

State Farm Mutual Automobile Insur. Co. v. Campbell
Although investigators concluded that Campbell caused an accident in which one person was killed and another permanently disabled, his insurer, State Farm, contested liability and took the case to trial. State Farm assured the Campbells that they would represent their interests. After losing in court, the Campbells sued State Farm for bad faith, fraud, and intentional infliction of emotional distress. In the first part of the trial, the jury found State Farm's decision not to settle unreasonable. In the second part, the trial court denied State Farm's s conduct in the Campbell case was indeed intentional and sufficiently egregious to warrant punitive damages. The jury awarded the Campbells $2.6 million in compensatory damages and $145 million in punitive damages, which the trial court reduced to $1 million and $25 million respectively. The Utah Supreme Court reinstated the $145 million punitive damages award.
ISSUE:  Is an award of $145 million in punitive damages, when full compensatory damages are $1 million, excessive and in violation of the Due Process Clause of the Fourteenth Amendment?
HELD:  Yes, relied on the GORE TEST; held that the punitive award of $145 million was neither reasonable nor proportionate to the wrong committed, and it was thus an irrational, arbitrary, and unconstitutional deprivation of the property of the insurer. Noted, that "few awards exceeding a single-digit ratio between punitive and compensatory damages, to a significant degree, will satisfy due process." DISSENT:  Due Process Clause provides no substantive protections against excessive or unreasonable awards of punitive damages. Justice Ginsburg noted that the decision overstepped states' traditional territory to regulate punitive damages.
GORE TEST for reviewing punitive damage awards:
1.  Degree of reprehensibility of the D’s misconduct
· Was harm physical as opposed to economic?   Evidence of an indifference to or a reckless disregard of the health or safety of others?    D has repeated actions?   Was the harm result of intentional malice, trickery, or deceit, or a mere accident?
2.  Disparity b/w actual or potential harm suffered by the P and the punitive damages award.  
· Ratio:  The Ratio should be single digits! (in the case, it was 1:145!!!)
3.  Difference b/w punitive damages awarded and civil penalties authorized or imposed in comparable cases
X.     INTENTIONAL TORTS
INTENTIONAL TORTS:  D acts with a purpose, or w/ knowledge that her act will cause harm/offensive contact to P

· Assault

· Battery 

· False Imprisonment

· Intentional Infliction of Emotional Distress

A. Intent: Basic Doctrine 
Intent
· Must have intent to act, not necessarily the consequences

· Doctrine of Transferred Intent (§16(2)): if D had intent w/respect to A, then also intent with respect to B 
· All intentional torts require that the defendant intentionally commit the elements that define the tort.  Most jurisdictions adhere to the Restatement §8A definition: which defines intent to mean:

1- Person acts with the purpose of producing the consequence,  OR
2- The person acts knowing that the consequence is substantially certain to result

Garratt v. Dailey

Five-year-old Daily was at Garratt's home in the back yard. Before Garratt sat down, Dailey pulled a chair over and sat in it himself. Realizing she was going to sit down, he got up and tried to put the chair back, but he wasn't quick enough and she fell and broke her hip. The trial court found that Dailey had no willful or unlawful intent in moving the chair and that he didn't intend to injure Garratt. 

Held:  Intent to cause bodily harm must be derived from knowledge of the conditions. For Dailey to have committed a battery, he must have known with substantial certainty when he moved the chair that Garratt would attempt to sit down. Remanded for clarification of knowledge.
Assault and Battery [Intent required]  (884-902)
ASSAULT Defined (§21) – Protection of the right to be free from fear or apprehension of unwanted contact.
· The threat or use of force on another that causes that person to have a reasonable apprehension of imminent harmful or offensive conduct.   “MERE WORDS” may not be enough, need acts! (§31)
· Distinguish from a threat to cause future harm; not imminent! Threats= don’t lead to retaliation
BATTERY Defined (§13) – Protection of the right to freedom from unwanted bodily contact.
· An intentional and offensive touching [no injury required] of another without lawful justification
· Accidental contact, by contrast, must be analyzed under negligence or strict liability
· Offensive Contact= bodily contact that offends a reasonable sense of personal dignity
· Must be one which would offend the ordinary reasonable person- Not socially acceptable (§19)
· The law cannot draw the line b/w different degrees of violence, so it prohibits the first and lowest stage
Picard v. Barry Pontiac-Buick, Inc. – CONTACT includes touching P w/ item or touching something attached to D
P was unhappy about her mechanic’s work so she took a picture of him working on her car. He turned around, approached her, pointed his finger at her, and questioned her taking a picture of him. He intentionally touched her camera with a finger. P claimed that when she spun around her back was injured.
Held: D committed assault. Assault is a threatening act which puts plaintiff in reasonable fear of imminent bodily harm, and as defendant's fear was reasonable, there was an assault. 
Held: D committed battery. Battery is an offensive or un-consentual touching upon the body of other, regardless of an intent to injure. Items attached to or identified with the plaintiff's body, such as the camera, also count.
Battery requires intentional and offensive touching w/o justification, D’s actions would not be offensive to a reasonable sense of personal dignity and therefore, P is unduly sensitivity as to his personal dignity:

Wishnatsky v. Huey
Wishnatsky worked as a paralegal for attorney Crary. While Crary was having a conversation with Huey, an assistant attorney general, Wishnatsky walked into the room. Huey quickly closed the door, pushing Wishnatsky out into the hall. Did Huey commit battery against Wishnatsky?
 Held: No. Battery requires offensive touching that offends a reasonable sense of personal dignity. In this case, the contact of the door with Wishnatsky was incidental in closing the door. Although Huey's conduct was rude, the bodily conduct would not injure a normally sensitive person's sense of personal dignity. Wishnatsky is "unduly sensitive as to his personal dignity."

In negligence, defendants take plaintiffs “as they find them.” Why not in intentional torts?

False Imprisonment  (902-908)                                [Talk about Profiling problems even though the tort is neutral!!]

FALSE IMPRISONMENT Defined
· An unlawful restraint of a person’s liberty or freedom in a bounded area without justification or consent
· RESTATEMENT elements:
1. Actual of apparent physical barriers
2. Overpowering physical force, or by submission to physical force
3. Threats of physical force
4. Other duress
5. Asserted legal authority
· Confinement has to be against the P’s will:   If voluntary consent ( No false imprisonment
Lopez v. Winchell’s Donut House
P had worked as a clerk in D donut shop for 3 years. One day employees of the shop called her into the store, called her into a room, locked the door, and accused her of stealing. They claimed they had proof in a briefcase, but would not show her. P remained in the room and protested to try to clear her reputation, but got up and left when the employees asked how long she had been shorting the cash. Was Lopez falsely imprisoned? 
Held: No. False imprisonment is the unlawful restraint of an individual's personal liberty or freedom of movement. Actual force is not necessary to prove false imprisonment, but the confinement must be against the person's will—the person cannot consent to it. It is not enough that the person simply feel compelled.
False Imprisonment:  FORMS

1. False Arrest-  unless D is legally entitled to make the arrest, she would be subject to liability for false imprisonment labeled “false arrest”

2. Malicious Prosecution-  Available to P’s when D began the prosecution w/o probable cause and for improper purposes

3. Shoplifting- 

·  Shopkeeper's Privilege—a shopkeeper is allowed to detain a suspected shoplifter on store property for a reasonable period of time, so long as he has cause to believe that the person detained in fact committed, or attempted to commit, theft of store property
Intentional Infliction of Emotional Distress (908-931)
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS Defined
· Intentionally or recklessly causing another person sever emotional distress through one’s extreme or outrageous acts [no bodily/physical harm required]
· COA arose because common law assault did not allow for liability when the threat was not imminent
· RESTATEMENT conjunctive elements:
1. Defendant acted intentionally or recklessly; and 
2. Defendant’s conduct was extreme and outrageous[offends decency and morality]; and 
· Must cause the jury (reasonable members of the community) to yell “OUTRAGEOUS!!”

3. Defendant’s act is the cause of such distress; and 
4. Plaintiff suffers severe emotional distress as a result of defendant’s conduct. 
· The case is one in which the recitation of the facts to the reasonable person would arouse his resentment against the D and exclaim, “Outrageous”
ISSUE:   Is physical damage or other bodily harm a requisite for the recovery of IIED? [No]
Womack v. Eldridge
D Eldridge investigated cases for an attorney. On a child molestation case, she pretended to be a reporter and got a picture of Womack with his consent. The attorney then showed the picture to the boys who had been molested, but they said that the man in the picture was not the molester. However, the Commonwealth's Attorney took the picture, and Womack was questioned and compelled to appear at trial. Womack, about whom there is no evidence regarding the molestation, contends that he was severely emotionally distressed, lost sleep, became incoherent, and fell into depression because his picture was connected to the crime and trial. 
Issue:   Can one recover from intentional inflection of pure emotional distress w/o any physical injury?
Held:   Yes. SEE ELEMENTS ABOVE ( These are jury questions, and the jury should be allowed to decide for the plaintiff. Evidence shows that the elements are met and thus D is liable for IIED on P.
McDermott v. Reynolds

D had an affair with P's wife, and when confronted he flaunted it openly, affecting P emotionally. May one bring a suit of intentional emotional infliction even though the state has by statute done away with suits for alienation of affection? 

Held:  No. One must look at the nature of the cause of action pleaded, not just its form. The statute Code § 8.01-220 intended to do away with exactly this type of tort suit.
· Public figures/officials may not recover for IIEC by reason of publications of satire. 

· 1st Amendment Protection of free speech

· In NY Times v. Sullivan, Supreme Court held that in libel suits, public officials/figures who sue for false statements that harm their reputations must prove that the D made the statement knowing that it was false, or recklessly uttered it w/o caring whether it was true or false.  Proof of either is “actual malice”

Hustler Magazine, Inc v. Falwell

Hustler Magazine published an advertisement parody that featured Jerry Falwell. They contained a fake interview in which Falwell referred to sexual encounters with his mother when he was drunk. The ad in small print stated, ""ad parody not to be taken seriously." New York law requires for libel that the defendant have actual malice—either knowing or not caring that the statement is false. Can Falwell recover for libel? 
Held No, the parody was not reasonably believable. 
Can Falwell recover for intentional infliction of emotional harm? 
Held No. The First Amendment values free discussion of ideas against public figures, analogous to political cartoons whose caricatures are one-sided and distort features. (See New York Times.) Allowing public officials to sue for emotional harm because of free speech will stifle debate and dilute the First Amendment. 
XI.    DEFENSES TO INTENTIONAL TORTS
DEFENSES TO INTENTIONAL TORTS  (931-942)
Policy Justification-  SELF-PRESERVATION
Consent  (931-934) “Volenti non fit injuria” To one who is willing, no wrong is done!
· Consent is a defense to intentional tort liability.  If the asserted victim gives permission, what would otherwise be tortious is instead privileged.  [Restatement § 892.] Policy- society places a premium on individual’s right to chose
· Analogous to “assumption of risk” in negligence suits

· One can convey consent Expressly or through pictorial gestures.  One can also Imply consent.  
· Consent is implied when, under the circumstances, conduct of the individual reasonably conveys consent
· Consent can also be implied by law. Courts recognize by law consent to emergency medical treatment by health professionals when a victim is unconscious and unable to provide consent.
· Consent as a Matter of Law if these factors are met:

1. P is unable to give consent

2. immediate action is necessary to save P’s life or health

3. there is no indication that P would not consent if able

4. a reasonable person would consent under the circumstances
· Lack of Capacity to consent:  Consent will be invalidated if P is incapable of giving that consent because P is a child, intoxicated, unconscious, insane, etc. [Also, cannot obtain consent through fraud, duress, or illegality]

· Exceeding the Scope: Even if P does consent to an invasion of her interests, D will not be privileged if he goes substantially beyond the scope of that consent (P consented for D to work on her right ear, D instead does left ear)
Hart v. Geysel
Cartwright died after receiving a blow in a prize fight which was illegal in Washington.
Issue:   Can P sue for an injury from an action which the injured consented? 

Held:    No. If one expressly consents to and engages in combat for business or sport, even if illegal, that person may not collect. Otherwise, the loser would benefit from the illegal activity. 
A majority thinks that if two choose to fight in anger, each is liable for injury caused on the other. 
A minority think that such an act is unlawful and neither can collect unless it is shown that there was excessive force or malicious intent.    Neither applies to these facts, as there was no anger.
Self Defense  (934-937) “The Privilege to Use Force in Self-Defense”
· Reasonable force can be used where one reasonably believes that such force is necessary to protect oneself from any threatened harmful or offensive bodily contact or confinement/imprisonment.  [Restatement § 63]
· Apparent Necessity:  D must reasonably believe that there is threat of harm.  Can’t use force for a past battery.

· Only for Protection:  D can use no more force than that needed for protection
· Retaliation: D may not use any force in retaliation for a tort already committed (ex: “There, we’re even”)

· Imminent: D may not use any force to avoid harm that is not imminent, unless it reasonably appears that there will not be a later chance to prevent the danger. (Ex. If P says to D “I will beat you up tomorrow.” D cannot beat P up today to prevent tomorrow’s actions unless it appears that there will be no way for D to defend himself tomorrow.) 
· Degree of Force:  only the degree of force necessary to prevent the threatened harm may be used.
· Use of Deadly Force:  D may not use deadly force unless he himself is in danger of or reasonably believes that he is in danger of death or serious bodily harm and deadly force is the only way to prevent that harm.
· Retreat:  courts are split on whether or when D has a duty to retreat (Policy: High premium on personal choice)

· Restatement:  D may use non-deadly force rather than retreating (if retreating would avoid the danger) but can’t use deadly force in lieu of retreating, except if attacked in dwelling by one who does not reside in the dwelling
· Defense of Others: A person may use reasonable force to defend another person against attack. The same rules apply as in self-defense: the defender may only use reasonable force, and may not use deadly force to repel a non-deadly attack 
· Courts are split on the effect of a reasonable mistake. Older courts hold that the intervener “steps into the shoes” of the person aided, and thus bears the risk of mistake. But Rest. 2d gives a “reasonable mistake” defense to the intervener.  INTERVENERS SHOULD LOOK BEFORE THEY LEAP!

Courvoisier v. Raymond

Some "rowdy men" entered defendant Courvoisier's building after midnight, and he made them get out at gunpoint. They gathered on the street throwing things. Plaintiff policeman Raymond approached and defendant shot him. Defendant claimed he thought the plaintiff was one of the group and that his life was in danger.
Issue:   Is self defense a valid defense for intentional harm? 

Held:   Yes, if 1) the defendant actually believed in the need for self defense, and 2) this belief was reasonable.
Protection of Property  (937-942)  
· An individual is privileged to use reasonable force to prevent a tort against her real or personal property.

· Unlike self-defense, a reasonable mistake will not excuse force that is directed against an innocent party. [Restatement § 77]
· Force intended to inflict death or serious bodily injury is never reasonable to protect merely property.
· Even slight force is unreasonable in defense of property if it is excessive. 

· If a Verbal Request would suffice, no force is justified.
· Deadly force: The owner may use deadly force only where (1) non-deadly force will not suffice; and (2) the owner reasonably believes that without deadly force, death or serious body injury will occur 
· Mechanical Device:  Owner may use a mechanical device (ie. Spring Gun) only if she would be privileged to use a similar degree of force if she were present and acting herself  

· competing interests.  Interest of protecting life v. property; innocent v. criminals

· Reasonable mistake: an owner’s right to use a dangerous mechanical device in a particular case will be measured by whether deadly force could have been used against that particular intruder. 
Katko v. Briney

A house had been abandoned for 10 years, and it had been broken into several times, with bottles and jars stolen. Plaintiff, while hunting, entered the house to again look for bottles and jars, and when he entered a room a rigged spring gun in the room went off and permanently damaged his leg, causing $3,600 worth of damage. 
Issue: Is preparing a spring gun in an abandoned house for the protection of property a justifiable defense? Held:  No. When protecting property, one may use reasonable force but not force that will take human life or 

inflict great bodily harm, even if the injured party is a trespasser. Spring guns are only allowed to prevent felonies of violence or where human life is in danger. If the jury wants to award punitive damages, that's up to them—the defendant's attorney should have raised that issue in court. 
THE LAW VALUES HUMAN LIFE MORE THAN PROPERTY [pg. 940- Prosser]
Dissent The jury should have been allowed to take into account whether the defendant actually intended harm. Punitive damages should not have been allowed.
· Alternative view to the Restatement Test
· Reasonableness Test [Ponser’s argument against a blanket permission or prohibition of the use of deadly force to protect property]: Factors on pg. 942
· Value of property at stake measured against the costs of human life and limb;
· Existence of an adequate legal remedy as an alternative to the use of force;
· Location of the property in terms of the difficulty of protecting it by other means;
· Kind of warning given;
· Deadliness of the device used;

· The character of the conflicting activities;

· Cost of avoiding interference by other means.

Private Necessity  (942-949)
· D has the privilege to harm the property of P where this is necessary in order to prevent great harm to D or 3rd persons;  D is justified in her behavior because the action minimizes the overall loss [Social Efficiency]
· Public Necessity:  interference with property of another necessary prevent disaster to the community or to many people
· No compensation has to be paid to P.  EX: Firefighters demolish D’s house to prevent the spreading of the fire. Town probably does not have to pay under the guise of public necessity 
· Private Necessity:  person has privilege to interfere with someone else’s property  to protect a private interest valued greater than the interfered property
· Compensation must be paid to P for any actual damage that occurs. No Damage ( No Recovery 
· Owner may not resist: the main purpose of the doctrine of private necessity is to prevent the person whose property might be injured from defeating the exercise of the privilege
Court found a private necessity:
Ploof v. Putnam

P moored his boat at a dock on D's private island during a massive storm. D's servant, protecting the dock, cut loose the boat which then suffered damage by the storm. The plaintiff and his family were also injured. 
Issue:   Is D liable for simply protecting his property?  Owner resisted

Held:   Yes;   the plaintiff had a privilege out of necessity to use the defendant's property.

Court did NOT find a private necessity:
Vincent v. Lake Erie Transportation Co.

D’s steamship was moored against P’s dock when a large storm arrived, and the steamship remained moored all night because of wind and waves, using stronger lines to hold it there when the first ones broke. 
Issue:  Is D liable for damage to P’s dock, even though he continued mooring there during the storm out of necessity?
Held: Yes. D’s actions were out of necessity remove moral reproach, but that doesn't remove their obligations to pay the damages. 
Dissent:  If the boat was contractually legally moored to begin with, there shouldn't be any liability just because it remained there, adding stronger cables when the first ones broke. After all, the steamship owner might have used the stronger cables to begin with. This was just an unfortunate accident, and D should not be liable. Dock owners should expect periodic damages from use by boats. 
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The Reasonable Person Considers:





-Foreseeable Risks of Injury that her conduct will impose on community


-The Extent of the risks posed by her conduct


-Likelihood of a Risk actually causing harm (Is the benefit outweighed by the risks?)


-Considers Alternatives to her proposed conduct that would achieve the same purpose w/ lesser risk. (Live v. Dead vaccine)


-Considers Costs of various courses of action in determining what is reasonable:  Takes precautions when it is “worth it”





HAND FORMULA: How the RP balances these factors in reaching a judgment! Precautions when B < PL
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Can also be a DEFENSE





Rule from Dillon & Portee: (minority rule because “zone of danger” is not required)














MUST LINE THE 3 DUCKS UP
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NEGLIGENCE	          BUT-FOR               DAMAGES stemming from Neg.











Partial Settlement-  Suppose that A was involved in an auto accident in which she was 10% at fault and has incurred damages of $100K. She is suing the driver B who was 45% at fault and the bar owner C who served B liquor and was also 45% at fault.  B has offered to settle for $25,000, the limits of his auto policy.  What should A do?


		A’s liability would be $10,000,   B’s liability would be $45,000,   C’s liability would be $45,000





3 approaches in the book (pg. 454):


UCFA


IWOA STATUTE


PRO TANTO SYSTEM





POLICY JUSTIFICATIONS- INTENTIONAL TORTS





Provides civilized alternatives to retaliation


Everyone has a right to their own person (body & mind)


Intentional Tort = Invasion of one’s personal security


Without security against unlawful assaults, society loses most of its value (Protects peace & order, happiness, etc.)





GOAL OF TORTS


CATEGORIES OF POLICY CONCERNS


Efficiencies regarding DETERRENCE and efficient allocation of resources


we want to reduce social waste and deter unreasonable conduct


Efficiencies regarding COMPENSATION 


We want to compensate innocent victims of negligent or reckless people


Insurance spreads the loss  


Shift costs of compensation from innocent parties


MORALITY, particularly notions of moral blameworthiness and responsibility to others


 Was D immoral?


What is fair?


We’re concerned with the norms of society (Majority View)


Cultural or SOCIALL NORMS or expectations


we want to reduce social waste and deter unreasonable conduct


JUDICIAL ADMINISTRATION 


What will be the precedent?


What is the impact it will have on future cases?


How will it be enforced?


Will it invite a floodgate of litigation?


PRACTICAL POLITICS


ECONOMIC ANALYSIS:


Burden(B) of adequate precautions=Probability/foreseeability (P) x L(loss)


B<PL: liability, cheaper to impose liability on D


B>PL: burden too expensive; no liability


Risk Reduction—who can best prevent the circumstances, P or D








Steps in Causation Analysis, Supp34


Look to establish cause-in-fact.


“But For” test: Action A was a cause-in-fact of event B if and only if B would not have occurred but for A.


Defendant’s negligent act or omission will be deemed a cause-in-fact of plaintiff’s injury if and only if the injury would not have occurred but for defendant’s conduct.


Because the plaintiff has the burden of proof, on occasions when – after all the evidence is in – we simply cannot determine what caused the accident or when there are still “might have beens” in the air, plaintiff is going to lose. 


sometimes plaintiffs will win in the face of causal uncertainty, b/c courts find ways to soften the traditional rule; see Stubbs and Malone (Hymowitz (DES) was outright exception)


Substantial factor test: D’s negligent act or omission will be deemed a cause-in-fact of P’s injury if and only if the D’s conduct was a material element and a substantial factor in bringing about P’s injury.


substantial is not numeric or quantitative; rather, any nontrivial causal impact counts as “substantial” for purposes of establishing causation, regardless of its percentage contribution to the outcome. 


usually used in multiple causation cases (i.e. multiple car accident)


applies only to special, listed case. Do not substitute freely for “but for” test


Then turn to proximate cause.


Directness – disfavored


Reasonable foreseeability


RF analysis should begin with a particularized/fact-specific inquiry (what would/should a reasonable person have foreseen under the circumstances?); then refine the discussion by working with scope-of-the-risk analysis;


Review the facts in light of the rules applicable to the recurring or stereotyped cases;


Where applicable, take account two commonly-accepted qualifications of RF test:


Eggshell Skull Rule


Kinsman Doctrine


Address any applicable issues of joint causation.


joint tortfeasors – acting in concert to commit a tort. Each joint tortfeasor is jointly and severally liable (J&SL) for the entire damage done.


Independent, concurring cases (ICC) – Defs act independently, but their actions combine to produce P’s injuries. Subcategories:


Divisible, apportionable, or allocable injuries: if there is a way to connect particular aspects of P’s injuries to the conduct of particular defs, then joint & several liability does not apply.


Single, indivisible injury: J&SL applies. See Supp32 for categories.
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