I. Intentional Torts

A. Introduction

i. Requires an act

1. The tortfeasor “contracts his muscles” of his own volition. 

2. An injury done to someone while the injurer sleeping or otherwise incapacitated does not establish intent.

ii. Definition of intent

1. The tortfeasor must have purposed to bring about the consequences of the act OR

2. The torfesasor must have been “substantially certain” that the consequences would arise from the act (e.g. if a person fires a gun into a crowd and truly hopes it doesn’t hit anyone but knows that it is highly likely to strike)

3. NOT required to show that the tortfeasor intended harm, but just that the tortfeasor intended to cause an unconsented invasion of the rights of another

4. Standard is OBJECTIVE – intent can be ascribed by actions even when ∆ denies intent.  

5. MOTIVE is NOT an element (but may be used to make out case for punitive damages)

iii. Transferred intent

1. If A intends to strike B but instead strikes C, A’s intent to harm B is transferred to C.

2. Also if A intends a battery of B by shooting him but C is in proximity and is reasonably fearful, then A may also be liable to C for assault, even if A’s intent was not to assault C

B. Battery

i. An act

ii. Intended to produce harmful or offensive contact OR imminent apprehension of same 

1. Hostility or intent to cause injury is NOT required – A practical joke may result in a battery

a. Ghassemieh v. Schafer – Negligence suite for 8th grade student pulling chair out from underneath teacher. Holding of appeals court: 1) liability for battery is not predicated on an intent to harm, but merely an intent to cause a harmful or offensive touching and 2) negligence and battery are not mutually exclusive – negligence was imbedded in the battery (though Ghassemieh lost on appeal because of procedural issue in attorney not properly objecting to the error of the trial judge).

2. It is not necessary that the actor even intend the touching, so long as he is “substantially certain” that the touching will occur as a result of his actions

a. Garrat v. Dailey – 5-yr-old child moves chair and old woman falls, even though the child did not apparently intend to make her fall.

iii. That causes harmful or offensive contact

1. Test is whether the touching itself is harmful or offensive – not whether the outcome is. Thus, if I tap you on the shoulder and you drop your computer I am not liable for battery. (one exception was piano teacher found liable for “playing keys” on student’s back and causing unforeseeable injury)

2. Social norms dictate what is or is not “harmful or offensive” – if I tap you on the shoulder and you happen to be a big freak who is very distressed by the tap, then I am not liable for a battery. Likewise, a tortfeasor’s lack of knowledge that a touching is offensive is not a defense – Italian immigrant who goes up to stranger and kisses her.

3. Victim does not have to be aware of touching at the time it occurs – if dentist molests you while you’re sleeping, they are liable

4. Touching does not have to be direct – may be indirect (pulling the chair away) or directed at an item “closely associated with the body”

a. Fisher v. Carrousel Motor Hotel – black man accosted by proprietor of restaurant who grabbed plate from man’s hand. No injury, $400 award for compensation for the “offense” and embarrassment.

C. Assault

i. An act

ii. Intended harmful or offensive bodily contact or confinement OR imminent apprehension of the same

1. Hostility NOT required (can be intended as a joke, but if plaintiff is reasonably apprehensive, then assault)

iii. Plaintiff is actually (subjective standard) put in imminent apprehension of harmful or offensive contact or confinement

1. No actual contact required – a mental rather than physical invasion.

2. Because the apprehension of contact is at the core of the tort, individual must be aware of the threat at the time.

3. Apprehension must be reasonable – it is also measured by social norms/RP standard – thus someone who is unnaturally afraid of staplers cannot claim an assault if an officemate uses the stapler in her presence (but if Δ knows that person is unnaturally afraid of staplers and “menaces” her with it, then he may indeed be liable for assault)

4. Δ must have the apparent ability and opportunity to carry out the threat

a. Vetter v. Morgan – woman who was menaced at stoplight by man in another car.  Court determined that the Δ’s actions of saying he would get out of the car and pull her out, inter alia, were sufficient to cause a reasonable person apprehension of imminent physical harm 

b. Imminence significant – a phone call with threat “I’m going to kill you” is NOT an assault, BUT “I’m going to kill you and I have my rifle trained on your head at this very moment” IS an assault.

5. Apprehension does not mean fear of injury, and availability of escape or defense does not negate the tort

a. little old woman stops big burly guy in street and menaces him – though he knows he can easily defend himself it is still an assault because she intends the harmful or offensive touching, even if it’s unlikely the touching will cause physical injury.

iv. False Imprisonment: Intentional, unlawful, and unconsented restraint by one person of the physical liberty of another. 

v. An act by Δ

vi. Δ intends to confine (negligent or reckless acts without requisite intent are not f.i.)

vii. Δ’s act causes Π to be confined. 

1. Methods of confinement accd’g to R2D:

a. actual or apparent physical barrier

b. overpowering physical force…

c. threat of physical force

d. other threats (e.g, a threat to immediate family or property)

e. asserted legal authority (real or not)

2. Requires that that prisoner have a reasonable belief that the one impeding their freedom has both the intent and the ability to restrain.

a. Herbst v. Wuennenberg: Older woman “confines” young men in apartment building by standing in doorway until police arrive.  She could not have likely kept them from leaving had they wanted to push her aside. Court ruled that woman was NOT confining them (just standing in the doorway).

b. Question: though Wuennenberg would not likely have been able to stop them, should the “prisoners” be required to push past her with force?  If determined that the only way that they could have escaped was to use force (even if it was likely that they would have succeeded without injury), it would still make out case for false imprisonment.

3. NOT false imprisonment if there is a reasonable form of escape (open door, open window, etc.), BUT the prisoner is not under an obligation to try all the avenues if there is a reasonable fear that attempting escape would result in harm

viii. Π is conscious at time of confinement or harmed by it

D. Defenses

i. Consent

1. Actions that would ordinarily constitute battery, assault, false imprisonment MAY be consented to and thus vitiate the c/a.

2. Express consent – Π actually communicates assent (still could be problem if Π was not competent to offer consent – e.g., minor)

3. Implied-in-fact

a. Express consent not necessary when circumstances show consent

i. O’Brien v. Cunard S.S. Co: Woman stood in line for vaccination on cruise ship and did no object. Later argued that she hadn’t given consent. 

b. Consent is measured by objective standard: Though the Π may not have manifested mental assent, if her actions would lead a reasonable person to infer the consent, then that is sufficient.

c. Often ambiguity – is burden on Π or Δ?

i. During EVENT, the burden is on Π to show that there is NOT consent (in O’Brien case)

ii. During LITIGATION, the burden is on Δ to show that there was a reasonable interpretation of consent.

4. Implied-in-law

a. Medical context: how to handle medical treatment done without the patient’s consent (e.g., additional procedures than the one agreed to, but patient under anesthesia).  

i. OLD RULE: Implied consent to fix other stuff while operating

1. Kennedy v. Parrot – doctor removed cycst while patient was undergoing appendectomy.  Contact outside the scope of agreement is permitted if it is needed in the doctor’s opinion and there is some urgency to the decision. 

ii. MODERN RULE: patient must consent to any procedure (elaborate consent forms)

iii. If parents aren’t available, courts will imply consent for children as a matter of law.

b. Sports

i. RULE: individuals consent to injuries in the normal run of the game, but not intentional injuries from another player.

ii. CONTRA RULE: Any injury resulting from activities outside the scope of rules vitiates injured party’s consent. Overall v. Kadella: Fight broke out after hockey game and Overall was injured.

5. Adultery: Neal v. Neal – consent of wife to have sex with husband is NOT vitiated by his having a mistress. Though she may have chosen NOT to have sex with him, this is not a misrepresentation about the essential character of the touching – the adultery is a collateral matter (policy decision not to bring battery into divorce and adultery cases)

6. When consent is NOT a defense

a. Acts in excess of consent - sports

b. Fraud

i. Hogan v. Tavzel: Battery c/a - husband has genital warts, lies to wife, and gives them to her.  He cannot claim defense that she consented to the battery because she would NOT have consented had she known

ii. RULE: if you obtain consent by fraud ro misrepresentation, then it vitiates the consent, it’s as if there’s no consent at all.

ii. Self-Defense

1. General

a. you can do whatever’s reasonably necessary to prevent or repel attack

b. subjective:  person must believe that a real danger exists
objective:  person’s belief that danger exists must be reasonable

c. may not commit retaliation for a tort already committed

d. may not use force to avoid a harm that is not imminent (unless you reasonably believe it’s your last chance to prevent the danger)

2. Excessive Force

a. can never use excessive force to defend yourself (only what’s necessary)

b. if excessive force, only liable for excess, does not vitiate privilege altogether

3. Deadly Force

a. can only use deadly force to resist deadly force

b. must try retreat from deadly force first

4. Duty to Retreat

a. must always use retreat if it is available when threatened with deadly force

b. but if not threatened with deadly force, can stand and defend yourself even if retreat is available

5. Tatman v. Cordingly – Ct found sufficient evidence and acceptable jury instruction for jury to find that ∆ was acting in reasonable self defense (feared for his life), so ∆ is not liable for π’s injuries.

iii. Defense of Property

1. person may use reasonable force to defend property (land and chattels)

2. can tackle someone who’s taking your property, even if he drops the property

iv. Defense of Others

1. person may use reasonable force to defend another person against attack

2. same rules as in self defense regarding degree

II. Negligence

A. Prima Facie Case

1. Duty

2. is there a legal duty requiring ∆ to conduct himself according to a certain standard, so as to avoid unreasonable risk to others

3. is there a rule of law that insulates the ∆ from the responsibility of acting right?

ii. Breach of Duty

1. did ∆ fail to conform his conduct to this standard

2. did the ∆ act right?

iii. Cause in fact

1. is there a causal link between ∆’s act of negligence and the harm suffered by π?

2. what would have happened if the ∆ had acted right?

iv. Legal cause

1. is the desire to avoid harms such as the π’s among the law’s reasons for concluding that the ∆ did not act right?

2. was the rule of law violated by the ∆ designed to protect the π’s general class of persons against the harm the π suffered?

3. was the injury that befell the π among the array of foreseeable risks the existence of which called upon the ∆ to alter his conduct?

v. Actual damages

1. can the π show he sustained injuries that are tangible or serious enough to require recompense?

B. Breach of Duty

i. Substandard conduct

1. Cost of prevention (Burden) is weighed against the probability of loss and the cost of the loss (B<PL). 

a. If the burden is deemed too unreasonable, then Δ is not liable for negligence in failing to prevent the loss (as opposed to strict liability)

b. Grace & Co. v. City of LA – Pipes burst causing damage to coffee.  Although it may have been desirable to inspect the pipes every couple of years, it was not reasonable to expect that they do so.

c. US v. Caroll Towing – Ship breaks from moorings and causes damage – was the burden too great to require the bargee to sit with the barge at all times?  NO, but some circumstances (stormy day, crowded harbor) INCREASE P and L to the extent that they are greater than B – otherwise B may be less than P and L (sunny, quiet day)

2. Reasonable person standard – MINIMUM standard of care, in order to protect public interest

a. OBJECTIVE (good faith/intent not relevant)

b. What would an ordinary, prudent person (or organization, or company, etc.) do under these circumstances?

c. Mythical “reasonable person” – not one with super-human foresight, but what would reasonable person have done in same circumstances?

d. Question of whether the following change the STANDARD itself, or are just CIRCUMSTANCES to be considered:

i. Infancy
1. Charbonneau v. Macrury - 17 yr-old hits and kills 3 yr old child.  Court adjusted standard to account for his age, experience, etc.

2. Dellwo v. Pearson: 14-yr-old. Boy driving boat causes injury. Majority RULE – children engaged in adult activities are held to adult standard of care. Children engaged in children’s activities are held to the standard of care for child of that age, mental state, etc.

ii. Physical handicap – standard becomes reasonable person WITH that handicap (may be higher or lower, depending on circumstances)

1. Roberts v. State of Louisiana – blind vendor in office bldg lobby – what is reasonable for blind man?

iii. Mental handicap – does NOT get a break. Standard is the same

1. Vaughn v. Menlove – burning hayrick, stupid farmer.

iv. Superior knowledge or ability – standard MAY be adjusted upwards, BUT RP is capable of errors during emergency, when mind is diverted, etc. in judgment which do NOT constitute contributory negligence 

1. Public Service Co. of NH v. Elliott – Electrical student shocked by exposed transformer – NOT negligent because though he may should have known better, he was put off guard by the absence of warnings

v. Voluntary intoxication – not considered

3. Industry custom

a. Violation of industry standard is evidence of negligence

b. Likewise, compliance provides evidence of reasonable care but is NOT sufficient in itself – the industry standard itself could be unreasonable.

c. Problem with relying on industry custom as a standard of reasonable care is that the industry tends to lag behind.

d. TJ Hooper – though it was not the custom to have weather radios, a reasonably prudent tug boat operator WOULD have had one.

ii. Violation of Statute


1. “Negligence per se”:  when a safety statute has a sufficiently close application to the facts of the case, an unexcused violation of that statute by ∆ is “negligence per se” and thus conclusively establishes that ∆ was negligent.

a. will only apply where π shows the statute was intended to guard against the very kind of injury in question

b. π must be a member of the class the statute was intended to benefit.

c. statute must have been intended to protect against the particular harm π seeks recovery for

d. unless you show you were acting out of extra caution, violation of statute is prima facie evidence of negligence

2. Excuse of violation

a. Cts are free to allow excuse, as long as statute doesn’t disallow excuses

b. ex:  - ∆ made reasonable and diligent attempt to comply
       - ∆ was confronted with an emergency not of his own making
       - compliance would have involved a greater risk of harm

3. Contributory negligence per se may be recognized also

4. The fact that ∆ has fully complied with all applicable safety statutes does not by itself establish that he was not negligent in general (maybe a reasonable person would have taken precautions beyond those required by statute.

5. Cases:

a. Gorris v. Scott – Sheep washed overboard off ∆’s ship.  ∆ was violating a statute that said sheep had to be secured in pens with battens on floor.  Had ∆ not violated statute, sheep would have been safe, but the statute was not intended to protect from washing overboard, but rather to protect health and safety (prevent diseases spreading).  No neglig. per se.

b. Potts v. Fidelity Fruit & Produce Co. – π says he was injured by bite from spider in bananas while working. π points to statute against “adulterated food” for evidence of neglig. per se.  But ct says π is not member of class (consumers) the statute intended to protect, so no recovery.

c. Martin v. Herzog – ∆ claims π is contributorily negligent per se because violated a safety statute to have lights on, even though ∆ swerved and caused the accident. Ct says jury charge was misleading, and judge should have included instruction about contr. negl. per se in order to mitigate ∆’s liability.

d. Tedla v. Ellman – ∆ says π guilty of contrib. neglig. bec. violated safety statute about which side of road ped.’s must walk on.  But π says it was more dangerous to obey statute than to violate it.  Bec. π was showing extra caution by violating stat., not negligent.

e. Zerby v. Warren – 14-yr-old boy died after sniffing glue purchased from ∆.  Ct says MN statute against sale of glue to minors precludes  contrib. neglig. or assumption of risk defenses.  Contribution claim against boy’s friend also disallowed bec. his conduct was in reaction to ∆’s violation and thus not proximate cause of π’s death.

6. Circumstantial Evidence – negligence can be inferred from circumstantial evidence. [Yates v. Chappell: negligence of driver inferred from circumstantial evidence re. the accident]

7. Res Ipsa Loquitor – “the thing speaks for itself”

a. Method of assigning liability in cases where it would otherwise not be possible (no direct evidence of negligence).  This is a last-resort approach – hard to prove and only used when other evidence is not available, particularly in complex cases.

b. Elements of test

i. Inference of negligence (in the air): Harm must be of a kind which ordinarily does not occur without SOMEONE’S NEGLIGENCE

ii. Exclusive Control: The Δ was in EXCLUSIVE CONTROL of the instrumentality of the harm

iii. Plaintiff’s Actions: Π’s actions did not contribute to the harm

c. If Π shows all three elements:

i. Majority: Showing of elements is SOME evidence of negligence

ii. Minority: court considers it a rebuttable PRESUMPTION of negligence

d. Ex: Colmenares Vivas v. Sun Alliance Insurance Co.: Escalator malfunctions and Πs are  injured. Maintenance was a non-delegable duty.

C. Cause in Fact

i. But-for Test

1. Most of the time, the way π shows “cause in fact” is to show that ∆’s conduct was a “but for” cause of π’s injuries – had ∆ not acted negligently, π’s injuries would not have resulted.

a. the ∆’s conduct is a cause of the event if the event would not have occurred but for that conduct; or conversely, the ∆’s conduct is not a cause of the event, if the event would have occurred without it.

b. if there are multiple but-for causes, D1 cannot defend on the grounds that D2 was a but-for cause of π’s injuries – as long as D1 was also a but-for cause, D1 is the cause in fact

2. Cases:

a. East Texas Theatres v. Rutledge – π claims ∆ negligent in not evicting “rowdy” patrons, which π says resulted in one throwing a bottle that hit her head.  But Ct says it’s purely speculative that evicting some “rowdies” would have prevented her injuries, so no neglig.

b. Marek v. Southern Enterprises – π claims ∆ was negligent by not stopping patrons from throwing firecrackers, which she believes led to her injuries.  Ct says proprietor had duty to exercise ordinary care, and his not doing so is a but-for cause of π’s injuries.

c. The Normania – π says misrepresentations were made to him by assuring that no steerage passengers were on board.  There were steerage pass., and the ship was quarantined.  Judge does not allow full recovery bec. ship would have been quarantined part of that time anyway.  But J probably was wrong, bec but-for the lie, π might have got on a ship from a non-infected port and not been quarantined at all (although should allow some discount for risk).

ii. Limited-Purpose Substitutes for the But-For Test

1. Substantial Factor/Combined Forces

a. If 2 events occur to cause harm to π, and either one would have been sufficient to cause substantially the same harm without the other, each of the concurring events is deemed a cause in fact of the injury, since it would have been sufficient to bring the injury about

b. used when “but for” rule would allow each actor to escape responsibility bec. conduct of another would have been sufficient to produce same result (but each actor’s conduct is resp.)

c. this applies when ∆’s conduct can meet “cause in fact” requirement, even though it is not a but-for cause

d. Causes in “combined forces” cases don’t all have to be tortious 
e. Northington v. Marin – π says ∆’s spreading a false rumor about him to other inmates caused him to get beaten up.  ∆ says π has no proof that ∆’s specific rumor caused the harm (another deputy had spread rumors, too).  But Ct says ∆’s wrong in and of itself was sufficient to cause the harm, so ∆ has burden of proof (whether both rumors caused harm or only one did).

2. Alternative Liability

a. if π can show that each of [more than one] ∆s was at fault, but only one could have caused the injury, the burden shifts to each ∆ to show that the other caused the harm
(like Summers v. Tice)

b. all alternative causes must be tortious

3. Lost Opportunity

a. Allows a π to recover when the ∆’s negligence possibly, (ie, probability of 50% or less) caused the π’s injury.  

b. In medical malpractice cases, questions of causation are difficult, and doctors (expert witnesses) don’t like to come out and say X probably caused Y.  

c. Falcon v. Memorial Hospital – ∆’s negligent failure to insert IV kept π pt. from a 37.5% chance of survival.  Can’t apply but for causation (bec. then not probable π would have survived).  Ct converts from action in death to action in lost oppty to survive and awards damages accordingly. 
d. Weymers v. Khera – π’s loss of 30-40% chance of having kidney function due to ∆s’ negligence.   Ct refuses to adopt lost opportunity theory, saying π needs to prove causation to win medical malpractice case.  π can’t do that, so no recovery. 

4. Concerted Action

a. Δs colluded, expressly or tacitly, 

b. to participate in a common plan to commit tortious act.

5. Enterprise Liability

a. All manufacturers in a specific industry are liable when the jointly-conceived and implemented, lax industry standard is the cause of the harm
b. usually decided by a once-removed umbrella organization (e.g., trade association)
6. Market Share
a. Δs are assessed liability based on their market share of a product which caused injury when
i. the product is fungible
ii. impossible for Πs to prove which manufacturer produced the individual product which caused the harm.
b. Kurczi v. Eli Lilly and other DES cases
iii. Joint and Several Liability

1. If more than one person is a proximate cause of π’s harm, and the harm is indivisible, each ∆ is liable for the entire harm.  

a. Only applies where πs’ harm is indivisible – cannot apportion harm between/among ∆s

2. This theory has been under attack lately, and many legislatures have limited or abolished it

a. question of fairness to place whole liability on each ∆

b. leads to incentive for multiplication of ∆s

c. introduces new conflicts, eg. between ∆s who thought they had same interests

3. Cases:

a. Baylor University v. Bradshaw – π says Baylor liable for his injuries bec of bus driver’s neglig.  Baylor says RR’s negligence contributed.  Both are “but for” causes and are equally neglig. so must split damages.  Ct puts full damages on Baylor and makes it Baylor’s responsibility to collect the contribution from the RR.

b. Maddux v. Donaldson – ∆’s skidding car crashed into π’s.  Car following π subsequently hit π also.  Don’t know which injury attributable to which collisions, so hard to allocate responsibility and damages.  So Ct makes ∆s jointly and severally liable

D. Legal Cause

i. General

1. even after π has shown ∆ was cause in fact of π’s injuries, π must still show that ∆ was legal cause, which is a policy determination that a ∆, even if neglig, should not automatically be liable for all the consequences, improbable or far reaching, of his act.

2. usu. means ∆ will not be liable for unforeseeable consequences

3. some judges believe the adequacy of showing legal cause is a judge decision (matter of law), some believe it’s a jury decision

ii. Foreseeability rule:

1. most courts hold that ∆ is liable, generally, only for those consequences of his negligence which were reasonably foreseeable at the time he acted.

2. if ∆’s conduct is negligent as to A, but not negligent as to B, B will not be able to recover if he is injured.

3. Rule of thumb

a. Unforeseen PLAINTIFFS RARELY recover 

b. Unforeseen TYPES of harm are RARELY compensated

c. Unforeseen EXTENT of injury IS compensated (THIN SKULL)

d. Unforeseen MECHANISM of damage IS compensated

4. Examples

a. Subsequent injury from poor treatment at hospital IS attributable to original tortfeasor

b. Further damage from mechanical repairs is NOT deemed foreseeable

iii. Cases

1. Wagon Mound I – π’s dock burned when oil, spilled by ∆’s neglig, on surface of water, ignited by sparks from π’s welding.  π could not prove foreseeability of their property being damaged by fire (bec. that would have implicated their contrib. neglig), so Ct does not allow recovery.

2. Palsgraf v. Long Island R. Co. – ∆’s employees pushed a passenger up onto train, causing him to drop a package that happened to contain fireworks.  Explosion cause scales at other end of platform to fall on π.  Ct says ∆ did not owe duty to π in these circumstances, and causation is too remote and unforeseeable to allow recovery.  

3. Kimbler v. Stillwell – π alleges that GI Joe’s (another ∆) negligently secured guns w/o proper security in its store, thus allowing S to easily steal a gun and shoot π.  The very thing that makes it negligent to not lock up guns is what happened here, so this was a foreseeable 3rd-party crime and GI Joe’s can be liable.

E. Duty 

i. General

1. A person owes everyone with whom he comes in contact a general “duty of care” as would be shown by a reasonable person.

2. The concept of duty (or rather, no duty) is a limit on liability

3. Exceptions

a. no duty to take affirmative action to help another

b. no duty to avoid causing unintentional mental suffering

c. no duty to avoid causing pure economic loss in the absence of more tangible harm (eg phys inj)

4. Nonfeasance

a. No liability for non-action

b. Exceptions:

i. business premises – must furnish warning and assistance to business visitor

ii. employers – employees
universities – students

iii. injury is due to ∆’s own conduct

iv. ∆ and victim as co-venturers (engaged in common undertaking)

v. assumption of duty (once you start to render assistance, must proceed w/reasonable care)

vi. by statute (“Good Samaritan”) – failure to act punishable by fine, not in tort

vii. volunteer rule – no duty to act, but if you DO choose to act, you are liable if you cause GREATER harm

5. Cases

a. Bush v. Seco Electric – π injured by negligently-designed can crusher (no stop switch inside).  ∆ said he owed no duty to π bec. of acceptance rule saying tort liab. shifts to owner after acc. construction.  But Ct says humanitarian exception means case can go to jury to decide if the construction was unreasonably dangerous so as to place liab. on ∆.

b. Lacey v. United States – Coast Guard failed to rescue man from downed plane.  Ct says deceased was in no way deprived of other available help by CG operations, so no tort liability for negligent failure to act.

c. Schenk v. Mercury Marine Division – π drowned bec. didn’t know how to remove waders ∆ lent her (apparently negligently).  Ct said ∆ had no duty to act if he was not liable for initial in jury or didn’t have special relat. w/π.  Ct says lending waders was gratuitous (although could have considered that misfeasance due to failure to instruct).  No liability.

d. Farwell v. Keaton – ∆ failed to take π to hospital or get medical help when he was hurt, although he did take other ineffective actions in care.  Ct says there is a duty here bec the two were friends engaged in a common undertaking.  

e. Galanti v. U.S. – Wife says FBI negligently failed to act to protect her husband, while with FBI informant, from being shot by escaped convict.  Ct says gov’t did not create the risk to husband, so no duty to act to protect him.

ii. Mental and Emotional Distress

1. if ∆ causes an actual physical impact to π’s person, ∆ is liable not only for phys consequences but also for all emotional or mental suffering which flows naturally from that act.  (“parasitic” damages)

2. Evolution of bystander recovery (Likelihood of recovery from Impact ( Bystander w/o physical manifestation)

a. Impact Rule – Recovery for mental and emotional distress ONLY if there is a physical impact – even if the mental distress does not RESULT from the impact 

b. Zone of Danger - ∆’s negligent act physically endangers π, but does not result in physical impact, and causes π to suffer emotional distress that has physical manifestation

c. Bystander Recovery - π suffers purely emotional distress w/ or w/o physical manifestation, due solely to fear or grief about danger or harm to third persons, courts are split, turns on three factors:

i. Π was located near scene of injury

ii. Shock resulted from direct emotional impact from contemporaneous observance of the accident

iii. Π and the victim must be closely related

3. Why do we need to limit?

a. Fraudulent claims

b. Overwhelming number of claims

c. Countervailing concern that bad things happen, and we can’t compensate for everything

4. Cases

a. Bosley v. Andrews – ∆’s bull escaped and chased π, causing her distress and heart problems.  But since there was no impact, Ct denies recovery for purely emotional suffering.

b. Niederman v. Brodsky – π had a heart attack as a result of almost being struck by ∆’s car (∆ was driving negligently and recklessly).  Ct abandons phys impact requirement bec. π was in a position where he actually did fear imminent phys impact, so can proceed to trial.

c. Sinn v. Burd – Ct allows mother to recover for emotional injury of actually seeing her daughter struck and killed by a car.  π falls w/in the “foreseeability test.”

d. Armstrong v. Paoli – π not related to victim, didn’t witness accident, and the victim (she found out later) wasn’t even her husband.  π does not meet “foreseeability test” from Sinn, nor does the hospital owe her a pre-existing duty, so no liability

iii. Economic Loss (w/o phys injury)

1. Where ∆ tortiously causes physical injury or property damage to A, but only pure economic loss to B, traditional rule is that B may not recover anything at all.

a. in modern times, cts might relax this no-liability rule by evaluating whether the injury to B was 

i. foreseeable

ii. finite number of πs would be able to sue (particularity of damage)

iii. ∆ is blameworthy (proximate cause)

2. Considerations

a. limit ∆’s potentially endless liability

b. tort liability isn’t equipped to handle huge extending losses

c. question of whether to treat as legal cause issue (case by case) or as a duty issue (more efficient)

3. Cases

a. State of LA v. M/V Testbank – πs sued for revenue, etc. lost by toxic spill in area, caused by ∆.  Ct says only businesses directly affected by spill (ie fishermen) are allowed to collect.  Ct says damage must arise from direct harm to physical property in order to recover.

b. Casa Clara Condo Assn v. Charley Toppino & Sons – π sues for defective concrete in house that causes house to disintegrate.  Ct says πs should recover on contract theories, but there’s actually no K there.  Ct says no phys damage to prop due to neglig in concrete, so no recovery.

iv. Owners and Occupiers of Land

1. Categories of “guest” – some jurisdictions have collapsed Licensees/Invitees and created one standard of reasonable care

a. Invitees

i. an invitee is a person invited by landowner on to the property to conduct business and those who are invited as members of the public for purposes for which the land is held open to public

ii. owes duty of reasonable inspection to find hidden dangers and must take affirmative action to remedy a dangerous condition

1. examples

a. customer and his companions

b. anyone on premises held open to the public 

c. anyone who confers an economic benefit on the ∆

iii. some states have exception for “open and obvious” hazards

b. Licensees

i. has the owner’s consent to be on the property, but who does not have a business purpose for being there (or anything else entitling him to be on the land). Ex:  social guest

ii. no duty to inspect for unknown dangers

iii. landowner does owe licensee duty to warn of a dangerous condition he knows about

iv. some states have exception for “open and obvious” hazards

c. Trespassers

i. landowner owes no duty of care to make land safe or warn of dangers to a trespasser

ii. cannot engage in “willful and wanton” disregard for safety (i.e., spring-loaded guns to shoot trespassers)

2. Artificial v. Natural Conditions

a. Common law – no duty to prevent damage caused by natural conditions

b. Sprecher rejects no duty rule and recasts as reasonable care question – is B>PL?

3. Cases

a. Sprecher v. Adamson Co. – π claims ∆ neglig. failed to prevent landslide from hitting π’s house, which then hit Sexton’s house.  Ct says distinction between artificial and natural conditions should be rejected.  Allows case to go to trial bec evidence does not establish that no rational inference of negligence can be drawn under the circumstances.  (rejects “no duty” rule – go back and try it like a regular negligence case)

b. Younce v. Ferguson (& Strunks) – π struck by car on S/∆’s property.  Suing for the artificially dangerous condition on their land, the party (not activity).  Ct says π is a licensee, so ∆ owes her no duty b/c risk of harm was “open and obvious”

c. Poulin v. Colby College – π slipped on icy sidewalk at college while helping carpool companion up to work.  Court says forget about invitee/licensee issue – ∆ had duty to provide reasonable care, which wouldn’t have been a greater burden in this case than what already owed to students and employees (just expands liability, not burden to act).

d. Attractive Nuisance Doctrine

e. Restatement of Torts §339:  A possessor of land is subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon the land if

i. possessor knows or has reason to know that children are likely to trespass

ii. possessor knows or has reason to know of the condition and realizes or should realize it involves an unreasonable risk of death or serious bodily harm to such children

iii. the children don’t know condition poses danger

1. question of subjective or objective standard

2. did this particular child know? (subjective)

3. or would a child of that age be likely to know? (objective)

4. better view is to consider objective standard for duty question, and later consider subjective standard for child’s contributory negligence

iv. the utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared with the risk to children involved (B>PL)

v. the poss. fails to exercise reas. care to elim. the danger or otherwise protect the children

 ( a. – c. are duty question, d is cost-benefit question

f. Policy: Landowners owe greater duty of care to children. The only standard of care would be avoidance of “willful or wanton” conduct in regard to adult trespassers

g. Usually limited to younger children

h. Thunder Hawk v. Union Pacific RR – child is handicapped by playing on RR.  Full duty of reasonable care owed if situation meets all conditions of attractive nuisance doctrine.  π also argues reckless disregard, which is just like a higher form of neglig.

4. Lessor-Lessee

a. A tenant is treated as if he were the owner – all rules of owner liability above apply

b. In general, a lessor is not liable in tort once he transfers possession to the lessee

i. exceptions:

1. lessor liable for any dangers he has constructive knowledge of 

2. if lessor knows lessee will hold premises open to the public, he has affirm. duty to 
  inspect and repair damages before lease starts

3. lessor has central duty to use reas. care to make common areas safe

4. if lessor contracts w/lessee to make repairs, or negligently makes repairs, he is liable

c. Difference between residential and commercial lease – commercial tenant has greater control, so should bear greater liability as to condition of the premises

d. Sargent v. Ross – 4-yr-old invitee (being babysat by lessee) falls over neglig.-constructed stairway.  π claims stairs were LL’s property, and Ct says that doesn’t matter, but rather asks whether LL exercised due care under the circumstances (in constructing stairs).

v. Vicarious Liability

1. Exception to general rule that no liability for negligence of others

2. If you lend your car, all states have statutes which assign liability to the owner of the car even if they weren’t driving

3. Only applies when the principal is NOT negligent themselves

a. If you lend gun to someone who commits murder, you’re not negligent

b. If you lend gun to a five-yr-old, the act of entrusting a the gun to a small child is negligence itself, and you could be liable for subsequent damages

4. Partnerships – one partner is liable for the negligence of another partner.

5. Employer/employee negligence (“respondeat superior”)

a. if an employee commits a tort during/in the scope of his employment, his employer will be liable (jointly w/employee)

b. “Scope of employment” refers to acting with intent to further employer’s business purpose

c. Policy interest of avoidance of judgment-proof defendants – employers can more easily get liability insurance to cover potential damages

d. Exception: Independent Contractors

i. Exceptions to the exception

1. Inherently dangerous activity – what constitutes inherently dangerous activity

2. Incompetent Independent Contractor

a. That the employer was negligent in the hiring process itself 

b. The employer was not negligent in the hiring, but the contractor turns out to be incompetent after all (if the employer asks to view the insurance coverage or licensure, and the IK gives forged docs)

3. Control (if employer maintains control over independent contractor)

6. Cases:

a. Ira S. Bushey & Sons v. United States – π says a seaman who damaged his drydock by turning valves after returning to ship drunk was acting w/in the scope of his employment with the US Coast Guard.  Ct says the seaman’s conduct was not so “unforeseeable” that it can’t charge the US w/responsibility and compensation.

b. King v. Lens Creek Ltd. Partnership – π injured by logging truck in accident.  π says ∆ is liable for subcontractor driving truck, bec he negligently hired an incompetent contractor (not covered by enough insurance and not fin. solvent) who was engaging in an inherently dangerous activity.  Ct says not inherently dangerous, no negligence, so no liability.

F. Damages

i. General

1. In any action based on negligence, the existence of actual injury is required (no nominal damages)

a. Once physical harm has been proven, a variety of damages may be awarded:

i. Direct loss –  value of loss of bodily functions

ii. Economic loss

1. Medical expenses (past and future)

2. Lost earnings (past and future)

iii. Non-economic loss

1. Pain and suffering

2. Loss of enjoyment of life (consciousness generally required for this)

b. Pecuniary losses are actual losses in money (wages, medical exp., etc.)
Non-Pecuniary losses are pain & suffering and loss of enjoyment
- Common law collateral source rule says collateral pmts do not affect recovery

c. - Many courts deduct collateral pmts from recovery acc. to state statutes

d. Parties often require expert witnesses to testify to and calculate the extent of damages (but ultimately jury may do as it wishes)

e. to argue that damages were erroneous, must point to something more that the jury just being “wrong” ( maybe judge erroneously allowed prejudicial testimony, or gave bad charge, etc.

2. Cases

a. Rodriguez v. McDonnell Douglas Corp. – π injured when a heavy pipe fell on him due to negligence of gen. contractor and another subcontractor.  ∆ argues the damages were excessive because judge allowed prejudicial evidence.  Ct says evidence ok, suff. to hold damages.

b. McDougald v. Garber – jury awarded π $1M for pain and suff. and $3.5M for loss of pleasure and pursuits of life. Ct says cognitive awareness is a relevant to jury decision on nonpecuniary damages – this π is unconscious – so need retrial just on damages issue.  Also, Ct says pain and suffering and loss of enjoyment should not be separate areas for jury to find recovery.

c. Imlay v. City of Lake Crystal – π struck by uninsured drunk motorist.  Jury found 20% of fault to city for serving alcohol, 80% to motorist.  π received some collateral pmts from her ins. co.  No joint and several liability bec. of statute.  Ct takes collateral pmts off unrecoverable portion of the award, so city owes full statutory liability and π is still not overcompensated.

ii. Measuring π’s injury

1. π is often in the best position to prove how much injury was caused by ∆’s action

a. only place entire liability on ∆ if ∆ caused the uncertainty as to apportionment

2. “Snapshot” theory of computing damages

a. theoretically, damage is measured at moment of injury

b. courts routinely look at factors b/w injury and trial date (e.g., actual costs incurred to that point, change in circumstances affecting calculation of future income stream)

3. Cases

a. Dillon v. Twin State Gas & Electric – ∆ is liable for electrocution of π due to its negligence w/respect to placing a wire.  ∆ argues not liable bec π would have fallen to his death had he not grabbed onto the wire and been killed.  Ct says ∆ owed duty under “known trespasser” doctrine, so it’s a question for the jury as to what would have happened with boy’s fall.

b. LaMoreaux v. Totem Ocean Trailer Express – ∆ negligently rear-ended π, causing aggravation of neck injury.  π didn’t prove extent of aggravation, and jury returned verdict, but π appeals bec. he wants jury instr. that all burden on ∆ if ∆ can’t prove extent of aggravation.  Ct says jury outcome means they could apportion dmg, otherwise wouldn’t have been able to return v.

c. Jobling v. Associated Dairies – π slipped in meat refrigerator, injuries from which reduced earning capacity, and 3 yrs later developed an unrelated disease that made him unable to work.  AppCt rules that π cannot get damages for earnings the ct knows he wouldn’t have received.

iii. Punitive Damages

1. Punitive damages may be awarded to penalize a ∆ whose conduct is particularly outrageous.

a. Must first prove the underlying tort, than prove requisites for punitive dmgs met.

b. usually only for “reckless”, “willful and wanton” or egregious negligence – a gross deviation from reasonable conduct

c. Under common law, the jury is instructed to consider the gravity of the wrong and the need to deter similar wrongful conduct 

2. Have been capped by statutes in some jurisdictions

a. Appeals courts have the right to review and to revise or reverse punitive awards (unlike other damage awards) if they say they think it’s excessive

b. ∆ sometimes alleges a punitive dmg award violated her 14th Amend. due process rights.  Not usually very effective.

c. Some statues require bifurcated trials, one on the actual tort and whether std for punitive dmgs are met, the next on what pun. dmgs. should be

3. Potential problems/policy concerns

a. Fair notice

i. federalism – all diff cts apply diff. state law standards and bring diff legal history/climate/ attitudes to bear

ii. how do companies operate when there are diff rules for everything all around the country

iii. the proper resolution would be legislation that dictates how all states shall impose pun. dmgs

1. but w/o commerce clause effective anymore, hard to do that

b. Controlling “excessiveness”

i. Practically, not a problem b/c the awards almost always get reduced on appeal

ii. Question – why allow such high awards to in the first place

4. Cases

a. Roginsky v. Richardson-Merrell – π sued for cataracts and other inj. from a drug made by ∆ – narrowed suit to neglig. and fraud upon FDA.  Ct only upheld the compensatory damages award by jury, not punitive dmgs bec didn’t satisfy NY “complicity rule” proving mgmt itself was involved in the misconduct of conscious disregard for substantial unjustifiable risk.

b. Pacific Mutual Life Ins. Co. v. Haslip – ∆’s agent (ins.) solicited and wrote policies for a municipality – misappropriated premiums and hid the resulting lack of coverage from insurees.  Evidence ins co. knew about misconduct.  Pun judgment affirmed bec SuprCt said it advanced/  complied w/state’s goal and state tort law (deterrence, retribution, reasonableness).  Also, potential damages for this misconduct were much higher than actual damages, out of luck.

c. BMW of North America Inc. v. Gore – π’s car was repainted and sold new w/o disclosure of that – value was diminished.  Evidence showed ∆ had a policy for nondisclosure of pre-delivery repairs.  Actual dmgs of $4000 and pun dmgs of $4M.  Supr. Ct reversed and remanded bec. of large ratio of pun dmg amount to actual dmg amount.  Also, BMW wasn’t so terrible bec they were entitled to rely on non-disclosure statutes that implied this was ok.

iv. Wrongful Death and Survival Actions

1. Wrongful Death

a. defined group may recover for the loss they have sustained by virtue of decedent’s death.  Usu. spouse and children are covered (or parents if no spouse or children)

i. economic support they would have received had the accident and death not occurred

ii. companionship and moral guidance

b. Those suffering purely economic losses (agents, employees, etc.) cannot recover

c. ∆ may use same defenses as if decedent were bringing suit themselves (e.g., contributory negligence)

d. Effect of res judicata - split in courts over whether a wrongful death action is barred altogether if decedent recovered for injury during lifetime

2. Survival Statutes

a. when tort victim dies, estate may sue for those elements of damages that victim himself could have sued for had he lived  

b. jurisdictional split between whether estate may institute action or only maintain an action brought prior to decedent’s death

c. can sue for pain and suffering of decedent, lost earnings, actual medical expenses, etc.

d. in many states, if death is instantaneous, no survival action

3. Cases

a. Aspinall v. McDonnell Douglas Corp. – π’s live-in partner (but not married) died in plane crash and left entire estate to π.  Ct says because wrongful death is a purely statutory recovery, and π doesn’t qualify as heir under CA probate code, she and children (not decedent’s) can’t recover. Policy favors marriage

III. Sea-Land Services v. Gaudet – G injured by a tort and recovers damages.  G dies and his wife sues for wrongful death (loss of support, svcs, society).  Ct says first tort suit didn’t address family’s interests (besides wages), so may be compensable in wrongful death suit

IV. Affirmative Defenses based on π’s conduct

A. Contributory Negligence

i. A π who is negligent, and who contributes proximately to his injuries, is barred from recovery.

1. use same test for proximate causation to satisfy

2. policy that loss-shifting justified as between a negligent party and non-negligent victim, but NOT b/w 2 negligent parties

ii. Not usable against:

1. intentional torts

2. willful and wanton or reckless conduct

3. negligence per se if the statute was enacted to protect a class of which π is a member (Zerby v. Warren)

iii. This theory has been largely abandoned in favor of Comparative Negligence

B. Comparative Negligence

i.  A system that rejects the all-or-nothing approach of contrib. neglig and instead attempts to divide liability between π and ∆ in proportion to relative degrees of fault.

1. 46 states have adopted some form of comparative negilg.

ii. Different systems:

1. “Pure” comp. neglig:  π’s recovery is simply directly reduced by the % of his neglig, no matter which party was more negligent

2. Modified systems

a. “51% system”:  if the π’s neglig is greater than ∆’s, he may not recover

b. “50% system”: if the π’s neglig is greater than or equal to ∆’s, he may not recover

c. Split between whether Π may aggregate the liability of multiple Δs under modified systems

3. Some state statutes allow for assignment of fault to non-parties in order to calculate comparative responsibility and final judgments

iii. “mitigation of damages” regarding post-accident conduct (like failure to seek medical treatment) and “doctrine of avoidable consequences” regarding pre-accident conduct (like failure to wear seatbelt) should be taken into account

iv. Question of what goes in “the pot”: gross negligence? intentional torts? strict liability?

v. Cases:

1. Hoffman v. Jones – π’s husband killed in an accident that he was partially neglig in.  Tr J refused to instruct jury on compar. neglig, but rather contrib. neglig.  FL SuprCt says contrib neglig no longer valid in providing modern justice, so turn to comparative neglig for equity reasons.  Says tr cts may require special verdicts to accomplish this.

2. Derenberger v. Lutey – drunk teenagers ran a car into a house, ∆ driving, and π (Derenb.) badly injured.  Jury found ∆ guilty of willful & wanton cond. and π 25% contrib. neglig.  Ct says willful & wanton diff from neglig as outlined in the comparative neglig statute, so π’s recovery not reduced by contrib neglig.  Later, this decision overruled bec it is possible to compare different levels of negligence.

3. Dare v. Souble – π died in motorcycle accident and wasn’t wearing helmet.  Judge didn’t inst. jury that no helmet was not contrib. neg, so they found 80% fault to π.  AppCt says evidence of failure to wear helmet is inadmissible to show π’s neglig or mitigate dmgs.  Don’t want to diminish ∆’s neglig or give him a windfall, or to have “battle of experts.”

4. Hutchins v. Schwartz – ∆ fails to prove that injuries were caused by π’s failure to wear seatbelt, so judge tells jury to disregard that, but they heard it and returned contrib fault 40% to π, so π appeals.  AK SCt says failure to wear seatbelt is relevant for purpose of damage reduction – seatbelt use is something they’d want to encourage; a reas. prudent person would have worn a seatbelt, and injuries were worse as a result of not wearing it (some states agree with this, some don’t).

C. Assumption of the Risk

i. π is said to have assumed the risk of certain harm if she has voluntarily consented to take her chances that harm will occur.  If such an assum. is shown, π is (com law) barred from recov. 

1. this is usu. available (unlike contrib. neglig) even if ∆’s misconduct was reckless 

ii. Express:  if π explicitly agrees w/∆ before any harm that π will not hold ∆ liable for certain harm, π is said to have expressly assumed the risk of that harm.

1. Factors tending to bar enforcement of exculpatory clauses:

a. If public duty

b. Unequal bargaining power

c. Unclear or ambiguous language (will be interpreted in favor of injured party)

2. Some states (TX) require specificity in waivers and exculpatory clauses (use the words like “negligence”, etc.)

3. Allocates risk ahead of time

4. Other exceptions

a. Can’t K out of liability for intentional torts

b. Employment Ks

c. Some cts will not allow exculpatory clauses to K out of reasonable care

iii. Implied:  even if π never makes an actual agreement w/∆ whereby π assumes the risk, π may be held to have assumed them by his conduct

1. π must know of the risk in question and voluntarily consent to bear it herself (both are strictly construed)

2. in sports, players assume the risks “inherent” to the game (including ordinary carelessness), but not intentional or reckless causing of injury

a. ∆s have a duty of due care to not increase the risks to a participant beyond those inherent in the sport

b. often, if ∆ is reckless, π’s recovery is only reduced by the amt of π’s fault in not anticipating ∆’s bad conduct

iv. Cts may merge comparative negligence system with “secondary assumption of risk” cases (cases where the ∆ does owe a duty of care to the π, contrasted with “primary assumption of risk” cases where ∆ never owed any duty to π and ass. of risk is a complete bar to π’s recovery)

1. the question of whether ∆ owes a legal duty to protect π from a particular risk of harm turns on the nature of the activity or sport and the relationship of the π and ∆ to that activ.

2. question of duty is used more than question of primary or secondary

v. Cases

1. Boehm v. Cody County Chamber of Commerce – π was injured in mock gunfight sponsored by ∆, but he had signed an exculpatory release that the Ct upheld, saying there was no empl. relat, didn’t violate pub. policy, and no willful/wanton misconduct, no bargaining inequalities, full knowledge and fairness.

2. Knight v. Jewett – π injured by ∆ stepping on her hand in touch football game.  π sued for negligence, assault, and battery.  Ct says no liab. for ordinary careless conduct bec π accepted the risk, and this wasn’t intentional injury or reckless, so judg. for ∆ affirmed.

D. Imputed Contributory Fault

i. corollary to vicarious liability

ii. common law recognized doctrine in many 3-party situations.  Because of some relation between A and B, B’s suit against C might be defeated bec of A’s contrib neglig, imputed to B.

1. today mostly used only to impute contrib. neglig. only if the relationship is one which would make the π vicariously liable if he were a ∆.

iii. Policy to insulate injured plaintiffs against insolvent defendants

iv. question as to who is considered in assigning fault (TX: just present Δs and settlers; in WI present Δs, settlers, those who are unascertainable, those who can’t get jurisdiction, those who are immune, etc.)

v. Cases

1. Continental Auto Lease Corp v. Campbell – ∆ hit car owned by π and rented to Kamman.  Jury found both drivers neglig, but entered judgment for π.  Ct upheld judg. for π bec. they said π had no interest in K’s driving or relat. to K, so don’t impute K’s neglig to π.  (Ct says the purpose of comp neglig statute is to broaden liability where it would have been barred otherwise by contrib neglig, not to limit liability)

2. Handeland v. Brown – π’s son injured in motorcycle accident w/∆’s car.  π (father) sues under Rule 8 for loss of companionship of minor child.  ∆ asserts son’s contrib. neglig.  Ct rejected arguments barring family recovery and says father’s rule 8 claim should not be subject to defense of concurrent neglig. of child (rule 8 suit is diff from neglig. suit).  Still, the action prob. is derivative and father should have been somehow barred if son would have been barred.

3. White v. Lunder – π husband and wife and ∆ were all partially neglig. in accident.  Wife sues for injuries and husband sues for loss of consortium and wife’s med. expenses.  Ct says wife’s negligence doesn’t bar recovery acc to statute (weirdly worded), but is considered in calculating allowed recovery.

E. Immunity 

i. Federal courts seem to continually INCREASE immunity while state courts seem to be going in totally opposite direction

1. Governments do a lot of things that ordinary people don’t do – wage war, imprison people, levy taxes, etc. – that could create enormous liabilities which don’t have corollary in private sector

ii. Federal Government Immunity

1. Federal Tort Claims Act (p 475)

a. Previously rule of sovereign immunity

i. Historicity of “king can do no wrong”

ii. Potential immense liability of government

iii. Tort not the best way to challenge governmental policy

b. Suits are allowed against the US by following the requirements in the FTCA

i. must present claim in writing to the appropriate federal agency

ii. if the agency denies claim or doesn’t respond w/in 6 mo, may file tort suit

iii. all claims must be adjudicated in federal court (but state tort law applied)

iv. no jury trials allowed 

v. Π carries burden proving that the gov’t is NOT immune

c. Retain immunity based on exercise of a discretionary or policy-making function – ambiguous as to what exactly IS a decision which is grounded in policy

d. Immunity attaches based on status of defendant

e. Can’t sue federal employees for following federal statutes and policies (even if results in tortious actions)

i. Intentional torts

ii. Don’t want review of legislative laws and decisions through judiciary

iii. No exceptions for gov’t employee unless following a certain policy or statute

iv. Effectiveness of gov’t requires people to be able to act w/o fear of liability

2. Cases

a. United States v. Gaubert – π says gov’t employee was negligent in way it carried out supervisory activities in his thrift institution (says ∆ ran it into the ground).  Ct says that discretionary function exemption did apply to the actions involving an element of judgment or choice including decisions made at the operational or mgmt level of bank–fed regulators had discretion to supervise through informal means, rather than invoke statutory sanctions, so not negligent.

b. United States v. Johnson – π’s husband was a helicopter pilot performing mission in Coast Guard.  FAA (civilian gov’t agency) controller’s negligence caused crash and killed husband.  Π loses b/c Feres doctrine (to keep military disciplined, distinctly federal claim, military already gets disability and death benefits) retains immunity for injuries arising out of military service.  

c. Boyle v. United Technologies Corp – π sues ∆ for death of his son in helicopter crash where he couldn’t get out of escape hatch and so drowned.  ∆ uses “govt contractor defense” citing discretionary function exemption and the fact that the gov’t itself specified the design (trial cts based decision on Feres doctrine).  Don’t want conflict b/w US gov’t policies/interests and state tort law. Ct says this keeps prices down, but doesn’t address the possibility that assigning tort liability to contractors may encourage safer products (or at least communication) without necessarily increasing expense. Better construed as: 1) no duty rule or 2) “federal conflict” defense.

iii. State/Local Government Immunity

1. Many state and local governments have in some way limited immunity or gotten rid of it all together.  

a. although local governments never had immunity for “proprietary” functions, where they are engaged in activities that a private corporation would be engaged in (hospitals, utilities, airports, etc)

b. in TX and many other states, immunity survives except to the extent that statute abrogates it:

i. capped at $250K

ii. only abrogates with respect to injuries caused by operation of motor vehicles or use of personal property

2. Cases

a. Hicks v. State – π brought wrongful death suit alleging neglig of State Hwy Dept caused death of his wife and daughter.  DistCt said suit barred by sovereign immunity, but NM SuprCt said sovereign immunity should be abolished altogether.  Better to spread costs of loss, prevent poss. injustice; won’t put intolerable financial burden on state (can get insurance). Decision was made prospectively, but even if they had it still may have escaped liability b/c of discretionary function exemption.

b. Riss v. City of NY – Police continually ignored π’s reports of threats to her by former boyfriend until he hired people to throw lye in her face, blinding and scarring her.  ∆ says they had no duty b/c the courts (as one branch of govt) don’t have the authority to make resource allocation decisions for the police (as another branch of govt).  Liabilities are too great to require a tort duty in these situations. Legislature and courts are opposed philosophically to the broad sweep of sovereign immunity, but still must find ways to restrict liability, and may do so through the avenue of duty.

iv. Family Immunity

1. Policy arguments

a. Family harmony

b. Issues of family members taking advantage of insurance

2. Married Women’s Acts allowed women to sue OTHER people, but not against other members of family

3. Judicially created no duty rules

4. Largely abolished

v. Charitable Immunities

1. Statutory created no duty rules for charities to protect fire department, charities, etc.

V. Medical Malpractice

A. ARE negligent cases – doctor cannot be held liable unless the patient can prove that doctor was negligent

B. Doctors must act with the level of skill and learning commonly possessed by members of the profession in good standing.

i. Old locality rule – standard based on doctors in that particular community

ii. Modern rule – movement towards national std

iii. School of medicine v. Specialty

1. ∆ must be judged by reference to the std of the “school of medicine” (i.e. medical doctor, chiropractic, podiatrist, etc.) practitioner follows

2. If ∆ holds himself out to be a specialist in a certain niche in his profession, he will be held to the minimum standard of that specialty

iv. Can’t sue doctor for neglig practicing w/o establishing that he was performing outside the standard of care in his profession

1. Must find someone else in that profession to testify that ∆ was negligent

2. Sometimes ∆ physician himself will establish the std of care, and then the argument is a fact question of whether the doctor actually did follow the standard.

C. Informed Consent:  prof. duty of a physician is to adequately disclose the risks of proposed treatment to the patient in advance.  The doctor must disclose to the patient all risks inherent in the proposed treatment that are sufficiently material that a reasonable patient would take them into account in deciding whether to undergo the treatment.  

i. What must doctor disclose?

1. “Professional standard” – what reas. medical practitioners in similar situation would inform

or

ii. “Prudent patient standard” – must tell pt. what a reasonably prudent patient would want to know (REVERSE of typical RP question – here it is “what would reasonable Π have WANTED TO KNOW” rather than the usual question of “what should a reasonable person (the Δ) have done?” - Represents a radical departure from negligence law in that it looks at what is reasonable from the pt of view of the π, not from the ∆’s as in other areas)

iii. Was the failure to disclose the cause in fact of the harm?

1. Majority: Whether a reasonable pt (in Π’s position) wd have rej. surgery based on risks (obj. std)?

or 

2. Whether that specific pt would have rejected surgery had he known the risks (subj. std)?

iv. Both tests (subjective and objective) would present evidence that reasonable patients HAD declined the procedure after learning of the risk.  BUT, with the subjective test, the Π could also present evidence of the Π’s idiosyncracy.

D. Cases

i. Melville v. Southward – π claimed ∆ was neglig in failing to operate safely or properly conduct postop care.  AppCt says π’s witness (orthopedic surgeon) could not testify as to std of care in podiatry.  CO SCt agrees, but remands for new trial b/c π relied on approval of their witness as an expert. Court confuses “school nderof medicine” v. “specialty”

ii. Largey v. Rothman – π claims ∆ neglig. that he didn’t tell her he was going to remove lymph nodes, and alternatively he didn’t tell her of risk of lymphedema, which she developed after surgery.  Ct chooses “prudent patient” rule (rather than “prof std” used by TrCt) and objective test – reverse and remand.

iii. Arena v. Gingrich – π claims battery and negligence in hernia repair b/c dr. used a procedure he didn’t tell her about and inserted an artificial device in her.  Ct says pt should be free to make any choices he wants, whether reasonable or not, so risk-disclosure is important.  Reject use of “prudent pt” b/c it’s not in the OR statute – use subj test and jury can decide whether to believe π’s testimony

VI. Statutes of Limitations and Repose

A. If π does not discover his injury until long after ∆’s negligent act, the statute of limitations may start to run at the time of the negligent act, or may instead not start to run until π discovered (or should have discovered) acc to “discovery rule” the injury/cause of action.  

i. many would say statute starts to run as soon as any injury occurs

B. Reasons

i. ***having a deadline stimulates people to do their investigation

ii. filing a lawsuit then gives power of discovery

iii. evidence gets old, courts are full, insurers want to be able to make calculations

iv. ∆s should be able to get on with their lives

v. their point is to cut off litigation, whether meritorious or not

C. Cases

i. Jolly v. Eli Lilly & Co. – π’s mother took DES during pregnancy, causing π to get cancer in her 20s.  Ct says π should have sued as soon as she knew she had cancer, whether or not she knew of the right ∆ or thought she had a viable legal action – statute of limitations expired already now.  

ii. Bradway v. American National Red Cross – π got AIDS from blood collected by ∆ (surgery in 1983, diagnosed in 1988).  π argues injury was a result of “ordinary neglig” (in which case the stat. of limit. starts when cause of action accrues  ∆ says this is a medical malpractice suit, which has different limits (2 yrs from date on which injury occurs, or no more than 5 yrs after neglig act occurs).  

