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I. The Concept of Property


A. Definition of Property



1. It is a legal question or concept



2. Most basic concept is the right to exclude



3. Right to transfer



4. Right to possess



5. Property rule v. liability rule


B. Right to Exclude

1. “…one of the most essential sticks in the bundle of rights that are commonly characterized as property.”

2. Punitive damages serve to underline and enforce the right to exclude in property law.

a. Jacques v. Steenburg - The plaintiff was awarded nominal and punitive damages for the defendant’s intentional trespass of delivering trailer through plaintiff’s field, although no damage was caused.

3. The government can limit the right to exclude in a specific case when it interferes with the basic rights of migrant workers.

a. State v. Shack - The court found that the NJ trespass statute does not allow a farmer to prevent entry on to his farm by others who are providing basic medical and legal services to migrant workers.

4. The extent to which the court can limit the right to exclude is restricted because in some cases it does not have the authority to do so.

a. Local 1330 v. US Steel Corp

i. D’s oral statements and newspaper releases do not constitute the formation of a contract as required by doctrine of a promissory estoppel.

ii. P’s long standing relationship with D establishes a property interest in the plants to a certain extent.
5. Some things cannot be made property due to the concept of inalienability i.e. cells, organs, and body parts.

a. Moore v. Regents of UC - The court found that D’s use of P’s cells for research and profit w/o consent do not make him liable for the tort of conversion because of the inalienable nature of body parts.


C. Possession, First-in-time, and Acquiring Property Interests



1. First-in-time in Capture/Discovery

a. The first person to capture or kill an animal acquires possession rights to it.

i. Policy: A clear act required to provide notice to world of owner’s rights and possession.

b. Pierson v. Post – Court found that D had the acquired the property rights in the fox when he captured and killed it even though P was in pursuit. 

c. If captured animal escapes then captor’s claim of possession lapses


i. exception for tamed animals


ii. exception for exotic animals far from normal habitat

d. Landowners have constructive possession of wild animals on their property (rationi soli). 

i. Example: If poacher kills wild animal on O’s land, then animal becomes O’s property.

e. Underground water, oil and gas are also considered wild animals or of a wild nature.

i. Hammonds v. Central Kentucky – Court found that natural gas put back into the ground did not trespass under P’s land since the gas “ferae naturae” was no longer 

property of D.

f. Property extends from surface all the way to the “center of the earth”

i. Edwards v. Sims – Court allowed surveyor to determine if D trespassed on to P’s property via cave underneath the property. Cave still considered P’s property. 



2. Intellectual Property 




a. Ideas are not considered property





i. Joyce v. GM

ii. Policy: Ideas need to be freely circulated to encourage innovation

b. Right of  publicity – a person has an exclusive property right in his or her name and likeness for financial gain.


i. Samsung v. White


ii. Comedy III Productions v. Gary Saderup



3. First-in-time in Finding

a. Finder is the first person who takes possession of lost or unclaimed property.


i. Taking possession requires



1) intent to control property



2) act of control

b. The general rule: Finder has property rights over everyone except the rightful owner


i. Armory v. Delaire

c. Exception: When the property is found on someone else’s private property or house, the landowner usually has a superior claim over the finder.

i. Exception to the exception: Hannah v. Peel – Court found that P has right to brooch that he found in D’s house because D had lawfully transferred house to gov’t.

ii. Policy reasons: To get property back to true owner; to prevent trespasses. 




d. Three categories of found property

i. abandoned property – when owner voluntarily and intentionally relinquishes all rights in property.

Rule: Finder acquires all rights to property even against the original owner.

ii. lost property – when owner involuntarily and unintentionally parts with property due to neglect or accident and does not know where it is.

Rule: Owner still retains superior title against finder.

iii. mislaid property – when owner intentionally places property, but then forgets where it is.

Rule: Owner still retains superior title against finder.

- Benjamin v. Lindner Aviation – Court found that money discovered in airplane wing was mislaid property and therefore belonged to the bank, the owner of airplane.



4. Bailments

a. Definition: the rightful possession of a thing by one who is not the true owner of the object

b. Examples: leasing of a car, borrowing a book, renting furniture.

c. Bailee has a duty of care to maintain object

i. If for benefit of bailor, only liable for gross negligence

ii. If benefit for both parties, then duty of ordinary care

iii. If benefit for bailee, then liable for slight negligence.

d. Bailee also has a duty to return object to bailor.

e. Strictly liable for misdelivery

II. First Possession and Estoppel Principles


A. Bona Fide Purchase

1. General rule: A seller of personal property cannot pass on better title than he possesses even to a bona fide purchaser.

i. Example: If A steals watch from O, and then sells watch to BFP. O still retains title to watch.

2. Exception: If buyer fraudulently obtained a thing from owner and then sells to BFP, then BFP has superior claim as to the original owner.

i. Policy: The owner sets the events into action therefore should be the one responsible. Owner could have prevented harm by exercising due care.

3. Exception: If original owner gives a merchant a thing, then the merchant has power to transfer valid title to a BFP. The merchant must deal with things of that kind.

4. Bona fide purchaser elements


a. believe in good faith that seller holds valid title


b. pay valuable consideration

5. Policy for exceptions: So that purchasers needn’t always inquire to the seller’s claim to item being sold.

6. General rule: In real property, a BFP is one who purchases an interest in land w/o notice of an interest held by a third party. The BFP has superior title against original owner.


a. BFP has a duty to check for all forms of notice.

b. In race notice jurisdictions, the BFP must record his interest first and not have notice.

c. In race jurisdictions, the BFP must merely record his deed first

d. In notice jurisdictions, the BFP must merely record his deed w/o prior notice of any prior interest

e. 4 different types of notice



i. actual notice – knowledge of prior interest

ii. record notice – search of public records for any prior interest in land

iii. inquiry notice – purchaser’s duty to investigate circumstances

- Natural Resources v. Wineberg – Court found D was not a BFP since he failed to make an inquiry notice of land.



iv. imputed notice


B. Adverse Possession



1. Possession must be:




a. actual





i. Majority approach

- AP must actually use land as a reasonable landowner would





ii. Minority approach

- AP must cultivate, improve or substantially enclose property





iii. Exception: Constructive possession






- must have color of title of entire land

- an invalid title that alleges to transfer described land




b. exclusive





i. Possession must not be shared




c. hostile





i. Objective test






- majority view

- as long as AP uses the land as a reasonable landowner would

- must be unauthorized use





ii. Good faith test






- minority view

- AP must believe in good faith that he owns the land




d. continuous





i. Need not be actual physical presence

ii. Adverse possessor must occupy land as a reasonable landowner would i.e lease.

iii. Tacking – Successive periods of AP can be added up to satisfy the statutory requirement

- successive claimaints must be in privity with each other




e. open and notorious

i. The AP must act such that a reasonable owner who inspects land will receive notice of an AP claim




f. for the full statute of limitations





i. typically 10 years



2. Policy reasons

III. Gifts


A. Gifts of Personal Property



1. Inter vivos gifts




a. intent – donor must intend to make an immediate gift




b. delivery – donor must deliver the gift





i. manual delivery

ii. constructive delivery –  donor physically donates means or access to control of property






- Scherer v. Hyland

iii. symbolic delivery – donor physically donates an object that represents the gift i.e. letter, hood ornament






- Gruen v. Gruen




c. acceptance – donee must accept gift



2. Causa mortis gifts




a. Intent




b. Delivery




c. Acceptance




d. Donor’s expectation of imminent death





i. Substantial certainty of death from illness





ii. Can be weeks or months away




e. Causa mortis gifts are revocable



3. Conditional gifts

i. A gift subject to condition that will terminate the recipient’s ownership.




ii. Lindh v. Surman


B. Gifts of Land

IV. Present and Future Estates in Land


A. History



1. Feudalism



2. Feoffment



3. Seisin


B. Classification of Estates



1. Present estate




a. The right to present and immediate possession of land




b. Freehold – carrying seisin




c. Non-freehold – not carrying seisin



2. Future interest




a. The right to possess land at a future date



3. Estates are conveyed by deed or will


B. Present Freehold Estates



1. Fee simple absolute (FSA)




a. Duration infinite




b. Not subject to any condition that will terminate the estate




c. Freely inheritable by owner’s heirs




d. Creation of a FSA estate





i. Common law requires language, “to A and his heirs”

ii. Rule of construction => Modern law assumes FSA is conveyed unless otherwise stated.



2. Life estate




a. Lasts only for the lifetime of one or more specified persons.




b. Restricted right to transfer





i. Baker v. Weedon





ii. Can only transfer what he has.

iii. If A has life estate. A conveys life estate to B. B has estate for the life of A.




c. Upon death of specified person





i. Land reverts back to original owner (reversion) or,





ii. Subject to an executory interest or remainder




d. Creation of life estate





i. Requires language, “to A for life…”




e. Cannot commit waste




f. Always a future interest associated w/ life estate

g. Common law assumes the formation of life estate w/o specific language



3. Fee tail estate

a. Lasts for the duration of the lives of the lineal descendants of the grantee

b. Example: O to A and the heirs of his body

c. O still has a reversion if A never has any children

d. A’s children if alive at time of conveyance have a vested remainder in fee tail

e. If A has no child then unborn children have a contingent remainder in fee tail



4. Defeasible estates

a. Definition

i. Fee simple estates that are subject to a provision




b. Fee simple determinable (FSD)





i. Expires at a stated time

ii. Estate automatically reverts to grantor if restriction is violated => possibility of reverter (POR)

iii. Contains language of time or duration i.e. “so long as”, “while”, “during”




c. Fee simple subject to condition subsequent





i. The condition usually follows the granting words

ii. Language typically used include “on condition that”, “but if”, “provided however”

iii. Violation of condition does not automatically give the estate to grantor. The grantee may retain interest until grantor asserts his right of entry to repossess the land.




d. Fee simple subject to executory limitation





i. Automatically expires when a stated event occurs





ii. Estate automatically passes on to a third party


C. Future Interests



1. Future interests retained by grantor (Reversionary)




a. Reversion





i. After a life estate




b. Possibility of reverter (POR)





i. After a fee simple determinable




c. Right of entry (ROE)





i. After a fee simple subject to condition subsequent



2. Future interests retained by grantee (Nonreversionary)




a. Remainder

i. A future interest that has the potential to become a present interest upon the natural termination of a prior estate.





ii. Vested






- vested remainder subject to divestment







- same as subject to a condition subsequent

- the condition follows the language that grants the gift

- Example: O to A for life, then to B and heirs, but if B smokes crack, then to C and heirs.

- B has a vested remainder subject to divestment






- vested remainder subject to open

- a vested remainder to ascertainable members of a class

- a class being children, issue, grandchildren, etc.

- the possibility remains that more children will be born and the class will be enlarged and thus open

- Example: O to A for life, then to B’s children and their heirs. B has one child,C, at the time. 

- C has a vested remainder subject to open





iii. Contingent

- when a remainder has a pre-existing condition or a condition precedent that must be satisfied before the remainder vests.

- a condition precedent is one that is intertwined with the language that makes the gift. 

- Example: O to A for life, then to B and his heirs if B is 21.


- B has a contingent remainder

- a reversionary interest always exists if contingent remainder is the last conveyance




b. Executory interest (EI)

i. A future interest that becomes a present interest by “divesting” or “cutting short” a prior interest. Basically, any future interest not a remainder.

ii. Springing

- an executory interest that cuts short the grantor’s interest; the interest “springs” from the original grantor

- Example: O to A for life, but if B smokes crack, then to C and his heirs.


- C has a springing EI in fee simple absolute

iii. Shifting

- an executory interest that cuts shorts another grantee’s interest; the interest “shifts” from one grantee to another

- Example: O to A for life, then to B and his heirs, but if B becomes a pimp, then to C and his heirs.


- C has a shifting EI in fee simple absolute


D. Common Laws affecting Contingent Future Interests



1. Destruction of Contingent remainders

a. If a contingent remainder failed to vest after the preceding interest ended, the contingent remainder was destroyed.

b. Example: O to A for life, then to B and his heirs if B bangs Heidi Klum.

i. If B hasn’t banged Heidi Klum before or at the time A dies, interest reverts to O. B loses any interest he had.




c. Merger rule

i. When one person has the next vested future interest and the present interest, the interests merge and become one.

ii. Example: O to A for life, then B and his heirs

i. If B conveys his remainder to A, A now has fee simple absolute

iii. Going back to Heidi Klum example. If O transfers his reversion to A before B has banged Heidi Klum, the reversion and A’s life estate merge to form a fee simple estate. B’s contingent remainder is destroyed

d. Only applies to contingent remainders; does not apply to executory interests



2. Rule of Worthier Title

a. Under the common law a conveyance from grantor to grantee for life and then to grantor’s heirs is invalid.

b. O to A for life, then to O’s heirs => O to A for life then to O.

c. This rule of law has been abolished by the majority of states.

d. O now has fee simple.



3. Rule of Shelley’s Case

a. Under common law a conveyance from grantor to grantee for life and then to grantee’s heirs is invalid.

b. O to A for life, then to A’s heirs => O to A for life, then to A.


i. A now has a fee simple absolute



4. Rule against Perpetuities (RAP)

a. “No interest is good unless it must vest, if at all, not later than 21 years after some life-in-being at the creation of the interest.”

b. Policy: Limiting the long term concentration of wealth in families; facilitating productivity of land.

c. 5 step application of rule


i. Determine if the rule applies to the future interest



- contingent remainders



- vested remainder subject to open



- executory interests


ii. Decide when the perpetuities period begins



- perpetuities period is one life plus 21 years

iii.  Determine what must happen for the interest to vest or forever fail to vest


- time to vest not possess


iv. Identify the persons who can affect vesting



- life-in-being must be a human

- the relevant lives are people who are alive when the instrument if effective

- a child in gestation is alive

- a measuring life

- any person who can affect whatever has to happen for vesting to occur

v. Test each relevant life to determine if any one validates the interest

- test to see if interest will necessarily vest or forever fail to vest

V. Concurrent Ownership


A. Tenancy in Common



1. Most common concurrent estate



2. Each co-owner holds an undivided, fractional share of land



3. Each co-owner is entitled to simultaneous possession and enjoyment



4. No right of survivorship



5. Creation




a. Example: O to A and B; A and B are not married




b. A and B are tenants in common



6. A tenant can transfer all or part of his interest



7. Modern law assumes tenancy in common w/o specific language


B. Joint Tenancy



1. Right of survivorship

a. If one co-tenant dies, the other retains sole ownership of the entire estate.



2. Murder severs joint tenancy.




a. A murders B, joint co-tenant. A only receives ½ interest.



3. Common law creation




a. 4 unities





i. time – receive title simultaneously





ii. title – same title or deed





iii. interest – same fractional interest





iv. possession – equal right to possession




b. Common law presumed joint tenancy w/o language



4. Modern creation




a. Clear and express language in the conveyance

b. Example: O to A and B as joint tenants w/ rights of survivorship.



5. Transfer of joint interest will sever the joint tenancy




a. Joint tenancy becomes a tenancy in common




b. Lease severs (common law approach)




c. Lease does not sever(modern approach)





i. Lease ends after lessor joint tenant died.



6. Joint tenancy cannot be devised by intestate succession



7. Termination




a. No need to notify or obtain consent of cotenants




b. Joint tenant conveys interest to another party

c. Joint tenant can convey interest to himself to convert tenancy into tenants in common

d. If A, B, and C are joint tenants and C convey interest to D; A and B retain joint tenancy. A, B, and D have 1/3 interest.


C. Tenancy by the Entireties




a. Common law doctrine




b. A married couple is one unit




c. Same as a joint tenancy except no unilateral severance





i. Requires 4 unities plus marriage




d. Creation





i. Clearly expressed language

ii. Many states presume for any conveyance to a married couple




e. Termination





i. Divorce





ii. Death of one spouse





iii. Agreement by both spouses




f. Right of survivorship for both spouses




g. Married Women’s Property Act





i. Eliminated husband’s exclusive control of property




h. Majority approach to creditors





i. Sawada v. Endo





ii. Property cannot be attached for the debt’s of one spouse

D. Rights and Duties of Cotenants



1. Cotenant are not liable for rent to each other




a. Exception: Ouster
i. When one cotenant refuses a request of another cotenant to share possession

ii. The ousted cotenant can now demand fair rental value



2. Each cotenant is entitled a share of the rents received.

a. Also each cotenant is entitled to a share of profits from mineral or timber on the land

b. Cotenants can bring an accounting action against another cotenant for their share of the rent or profits.



3. Cotenant is not liable to another cotenant for repairs or improvements




a. Majority rule

b. Policy: Cotenants may disagree to the necessity and nature of the repairs and improvements made.

c. Cotenant can seek partition.


i. Permanently ends cotenancy


ii. Property divided either physically or by sale proceeds

iii. The cotenant who made the repairs or improvements will receive a credit for the repairs or the added property value from the improvements



4.  All cotenants are obligated to pay equal share of mortgage and tax

a. A cotenant who pays an excess amount of his share can seek contribution from the other cotenants

b. Exception: A cotenant who is in sole possession of the property cannot seek contribution unless the payments exceed the fair rental value. (Majority rule)


E. Marital Interests



1. Traditional Common Law




a. Estate Jure Uxoris

i. Husband had life estate in all lands his wife held at time of marriage

ii. Husband had sole possession of land

iii. Husband received all rents and profits from land




b. After death





i. Dower – If husband died, wife received 1/3 life estate

ii. Curtesy – If wife died, husband received entire life estate



2. Modern common law




a. Married Women’s Property Act




b. Education/professional degrees not considered marital property

VI. Landlord Tenant


A. Common Law Approach



1. Viewed lease as a conveyance




a. Tenant had sole duty to repair and maintain structures




b. Tenant required to pay rent even if structures destroyed

c. Tenant had to pay rent even if landlord breached lease obligations




d. Landlord had no duty to mitigate damages

e. If tenant abandoned, landlord could only sue from month to month



2. 4 categories of leasehold estates




a. Term of years tenancy

i. Advance agreement for the lease to last for a designated period i.e. 1 day, 3 months, 5 years, etc.

ii. Lease term ending upon a occurrence is a term of years determinable

iii. Termination automatically occurs after agreed time period expires




b. Periodic tenancy





i. Lasts for an initial fixed period.





ii. Automatically renews for previous time periods





iii. Example: Month to month lease





iv. Can be implied w/o agreement





v. Tenant must give oral or written notice of termination






- Common law required notice equal to period

- T has month to month lease w/ L. T gives notice on 6/15. Lease will not end until 7/31.

- For a year lease, notice must be given 6 months in advance




c. Tenancy at will





i. No fixed duration





ii. Lasts as long as tenant and landlord desire





iii. Usually arises by implication





iv. Any form of notice will terminate tenancy




d. Tenancy at sufferance

i. When tenant wrongfully continues possession after his right ends

ii. Usually a holdover tenant

iii. Landlord can either evict or hold tenant to a new lease


- New lease usually will be period of original lease


- Majority holds that lease is a periodic tenancy


- Landlord can expressly notify tenant


- Landlord can manifest intent by conduct/actions 


B. Lease as a K



1. Subject to Statute of Frauds


C. Selection of Tenants



1. Common law approach




a. Landlord could refuse to rent for any arbitrary reason




b. No restriction on selecting tenants



2. Fair Housing Act of 1968




a. Prevented discrimination in selecting tenants.

b. Cannot discriminate based on race, color, religion, sex, familial status, national origin or handicap.

c. Must show discriminatory intent or effect

d. Prohibits any discrimination in advertisements

e. Exception: Does not apply to dwellings with less than 4 units.


D. Landlord/Tenant Duties



1. Tenant has duty to pay rent



2. Landlord duty to deliver possession




a. American rule





i. Landlord has no duty to evict holdover tenant





ii. Tenant has no claim against landowner





iii. Minority view





iv. Tenant only obligated to legal possession




b. English rule





i. Majority approach





ii. Landlord has a duty to insure the property is vacant

iii. Policy: Landlord has superior ability to ensure property is vacant


E. Condition of Leased Premises



1. Implied Warranty of Habitability (Modern law)




a. The landlord has a duty to maintain and repairing premises 



regardless of provisions in the lease

b. The defect must be such that the reasonable person would find the premises uninhabitable

i. A minority of states, use the local housing code as the standard. 

- Limitation is that many areas do not have housing codes

ii. Majority approach is to use the “fit for human habitation” standard

c. The tenant must give notice to the landlord of the defect in order for the implied warranty come into effect


i. Notice must be specific as to nature of defect

d. Waiver of implied warranty is not enforceable

i. Policy: The unequal bargaining power between landlord and tenant. Landlord could force tenant to waive warranty.




e. Remedies

i. Remain is possession and withhold rent: Breach of warranty is a defense to summary eviction

ii. Also can withhold rent for partial breach of habitability

iii. Remain in possession and deduct damages

iv. Remain in possession and sue for damages



2. Constructive Eviction

a. Common law doctrine

b. Definition: Any wrongful conduct by landlord that substantially interferes with a tenant’s use and enjoyment of the property, constructively evicts the tenant

c. Elements


i. Wrongful conduct



- an affirmative act i.e. loud music

- failure to act constitutes wrongful conduct only when duy to act exists

- common law duties to maintain common areas, perform promised repairs

- statutory duty

ii. Substantial interference w/ tenant’s use and enjoyment of premises

- a reasonable person would find the premises uninhabitable

- tenant must be unaware of the conditions of the premises when taking possession

d. Remedy

i. Allows the tenant to terminate the lease with no further liability for rent

ii. Tenant can sue for compensatory damages



3. Illegal Lease

a. A lease of unsafe and unsanitary premises which violates the local housing code is illegal

b. The lease K is therefore unenforceable.

c. Under doctrine, the tenant can withhold rent.

d. Used as a defense against eviction

e. Limitations


i. Only applies to existing defects


ii. Landlord could terminate tenancy


F. Transfer of Leasehold



1. Assignment

a. When a tenant assigns the rest of his entire remaining interest to a third party

b. Privity of contract


i. Relationship between two parties in a contract

c. Privity of estate

i. Relationship between parties who have same interest in land

d. Example: A leases to B who assigns to C


i. A-B: privity of contract


ii. B-C: privity of contract

iii. A-C: only privity of estate unless C assumes all of B’s obligations then also privity of contract




e. Duties

i. Assignee must fulfill covenants that run with the land (see real covenants)



2. Sublease




a. A whole new lease between tenant and third party




b. Example: A leases to B who subleases to C





i. No legal relationship between A and C





ii. A-B: privity of contract and estate





iii. B-C: privity of contract and estate




c. If A does not receive rent, C is not liable to A

i. Exception: C must still fulfill equitable servitude requirements



3. Right to sublease or assign




a. In general, a tenant is free to sublease of assign




b. Most leases have restrictions





i. Permission to transfer only with arbitrary consent





ii. Permission to transfer with reasonable consent





iii. Permission to transfer w/ no standard/silent clause






- Traditional rule: sole/arbitrary discretion applies

- Modern rule: Reasonable consent (Kendall v. Ernest Pestana)





iv. No permission to transfer




c. Implied Waiver of Consent





i. Landlord’s consent to one sublease or assignment waives 




his right to object to successive transfers



4. Classifications/standards of transfer




a. Traditional majority rule

i. Any transfer of the entire term of lease considered assignment regardless of intent

i. Any assignment less than the entire term of the lease automatically considered sublease 




b. Modern minority approach





i. Examine intention of parties

ii. Assignment w/ contingent right of reentry considered a sublease


G. Termination of the Lease



1. Abandonment

a. When tenant vacates premises w/o justification w/ no intent to return and fails to pay rent.

b. Remedies for landlord


i. Leave premises vacant and sue tenant for remaining rent

- common law approach => L sues T monthly for rent

- modern approach => L sues T for all future rent

ii. Mitigate damages by renting to new tenant and suing for balance


- common law approach => optional



- modern approach => mandatory




- must make reasonable effort to release

- penalty for not mitigating is reducing rent owed by the fair rental value of premises

iii. Terminate the lease

- common law approach => implied offer of surrender


- tenant not liable for future rent


- modern approach => tenant liable for damages

- difference between fair rental value and actual rent



2. Landlord’s Right to terminate

a. Landlord has a right to terminate lease for any material breach of tenant’s obligations



3. Self Help Eviction




a. Common law approach





i. Use reasonably necessary force





ii. Must be entitled to legal possession




b. Modern approach





i. Use peaceable methods

VII. Land Transfer Transaction


A. Title Assurance



1. Title covenants




a. Covenant of seisin (present covenant)





i. Warrants that the grantor is the true owner of the estate




b. Covenant of right to convey (present covenant)

i. Warrants that the grantor has the legal right to transfer estate




c. Covenant against encumbrance (present covenant)

i. Any right or interest held by a third party that reduces the value or restricts the land.


- mortgage, easement, restrictive covenant, lease

ii. Ordinances and regulations not an encumbrance

iii. Obvious and visible physical defects

- Traditional rule – covenant extends to all encumbrances

- Modern rule – encumbrance so obvious that it is already taken into account in the value of the land 




d. Covenant of warranty (future covenant)

i. Grantor’s promise to defend the title against other claimants

ii. Breach only occurs when someone with superior title actually or constructively evicts the grantee




e. Covenant of quiet enjoyment (future covenant)

i. Grantor’s promise that the grantee’s enjoyment and use of the land will not be interfered with by anyone holding superior title




f. Covenant of further assurances (future covenant)





i. Promise to execute further documents to perfect title



2. Title opinion

a. Attorney’s opinion of the title based upon inspection of the public records



3. Title insurance

a. Insurer promise to compensate or indemnify the insured for any  losses caused by title defects

b. Two main functions


i. Before closing, it tests the quality of the seller’s title


ii. After closing, duty to defend and indemnify

c. Coverage limited by exceptions and exclusions.

i. Actual or potential defects found during inspection of the 

title

ii. Matter that could be discovered by an inspection or survey of the land i.e. AP, encroachments.


B. Title Searching/Recording System



1. Recording a deed




a. Must be notarized




b. Document must be authorized to be recorded i.e. deed, mortgage




c. Present deed to county recorder




d. Photocopy kept in records in appropriate index



2. Index




a. Entry contains:





i. type of document





ii. grantor’s name





iii. grantee’s name





iv. document number





v. recording date





vi. document location





vii. description of property




b. Majority of recording offices use grantor-grantee index



3. Title Searching




a. Search backward using grantee-grantor index




b. Search forward using grantor-grantee index




c. Read and evaluate each document




d. A recorded document provides constructive notice when:





i. meets requirements of a recording





ii. contains no defects





iii. recorded in the chain of title





iv. properly indexed






- Majority common law approach

- improperly indexed document still gives constructive notice






- Modern minority approach

- improperly indexed document does not give constructive notice



4. Chain of title problems (Outside the chain of title)




a. Prior document recorded too early

i. Any document recorded before grantor actually obtained title not in the chain of title.




b. Prior document recorded too late

i. A prior deed recorded after the grantor conveyed title to a subsequent purchaser not in the chain of title




c. Prior deed from grantor outside chain of title

i. A prior conveyance from a grantor who is outside the recorded chain of title does not give constructive notice




d. Deeds from grantor of multiple lots





i. Recording a covenant for one lot with a deed for another



5. Defective or invalid documents




a. Invalid acknowledgement





i. Absence of notary




b. Incorrect name





i. Mispelling




c. Incorrect property description



6. Marketable title act

a. If an owner has clear record back to root title for a specified period then title is free from all rights or interests recorded before the root


i. Period usually between 20-40 years


ii. Root title => original owner

C. Mortgage


D. Conditon of the Property



1. Common law approach




a. No duty to disclose under caveat emptor (let the buyer beware)



2. Modern approach




a. Seller required to disclose known latent defects




b. Defects that must be disclosed





i. Physical or legal defects i.e. leaky roof





ii. Off site conditions i.e. toxic waste dump next door





iii. Psychologically impacted i.e. murder 



3. Risk of loss




a. Majority common law rule

i. Buyer still obligated to buy property even if it is destroyed or damaged

ii. Equitable conversion – the buyer is the equitable owner of the land until escrow closes




b. Modern minority rule





i. Risk of loss remains with seller until title is transferred


E. Deed



1. 3 types of deeds




a. General warranty deed





i. Six title covenants





ii. Most title protection




b. Special warranty deed





i. Six title covenants

ii. Only apply to defects caused by acts or omission of grantor




c. Quitclaim deed





i. Contains no title covenants





ii. Conveys whatever interest the grantor has to grantee



2. Essential deed elements




a. A writing




b. Signature of grantor




c. Identify grantor and grantee




d. Contain words of conveyance




e. Describe the property



3. Deed must be delivered




a. Physically handing the deed over




b. Verbally conveying intent 



4. Deed not be recorded in order to be valid



5. Forged deed is void!


F. Sales Contract



1. Statute of Frauds writing




a. Identifies parties




b. Signed by party against whom enforcement is sought




c. Include words showing intent to buy or sell




d. specify price




e. adequately describe property



2. Implied covenant of marketable title




a. Title free from reasonable doubt, but not every doubt




b. When is title unmarketable?





i. Seller lacks title

ii. Title subject to encumbrance (see covenant of encumbrance)



3. Buyer must make reasonable or good faith effort to obtain financing 



4. Remedies for breach of K




a. Generally requires specific performance of K




b. Money damages is always inadequate for buyer





i. Policy: each parcel of land is unique

c. Basic measure of damages is difference between fair market value and contract price (loss of bargain damages)


i. English rule – when buyer sues seller

- seller not liable for loss of bargain damages if the breach was caused by good faith inability to convey marketable title

- buyer can only recover any payments made

ii. American rule – buyer can recover full loss of bargain damages




d. Incidental damages




e. Liquidated damages





i. Specifies the exact amount of damages for breach





ii. Majority approach

- liquidated damages clause is valid if future damages are difficult to determine in advance and the estimate is reasonable
VIII. Non Possessory Private Land Use


A. Easements



1. An easement is a nonpossessory right to use land owned by another

a. Example: A, owner of Pimpacre, has an easement to use a strip of O’s land, Slumacre, to truck in the hookers. A’s land is dominant, O’s land is servient




b. Appurtenment





i. Benefits owner of the dominant land





ii. Attached to the dominant land





iii. Transfers to holder of dominant land




c. In gross





i. Personal to holder





ii. Not attached to the land





iii. Remains w/ holder




d. Affirmative

i. An easement that allows the holder the right to do something




e. Negative

ii. An easement that prohibits the servient land owner from doing something on the servient land.



2. Express




a. Easement voluntarily created




a. Creation





i. By grant according to statute of frauds





ii. By reservation



3. Implied




a. An easement implied from prior existing use




b. Elements





i. Severance of title





ii. An existing, apparent and continuous use





iii. Reasonable necessity



4. Necessary




a. An easement that arises w/o express agreement due to necessity




b. Elements





i. Severance of title






- conveyance of land to a new owner





ii. Strict necessity






- Minority approach: reasonable necessity






- land must be landlocked




c. Difference from necessity in that there is no prior existing use



5. Prescriptive




a. Easement that arise from adverse use of land




b. Elements





i. open and notorious





ii. adverse and under claim of right

iii. continuous and uninterrupted for the full statutory period



6. Scope of Easements




a. Depends on intent of parties





i. circumstances surrounding creation of easement





ii. type of easement





iii.. purpose of the easement




b. Usually expands with change in technology




c. Easement holder can only use easement to benefit dominant land



7. Transfer of Easements



8. Termination of Easements

a. If one owner acquires both dominant and servient land than easement is destroyed under merger doctrine

b. Abandonment


i. mere nonuse does not constitute abandonment

ii. requires manifestation of intent to relinquish easement (objective test)

c. Misuse


i. Results in injunction

d. Prescription

i. servient owner must substantially interfere w/ use of easement




e. Express limitation




f. Voluntary agreement


B. License



1. Informal permission to use land for a narrow purpose



2. Revocable




a. Exception: Irrevocable license by estoppel

i. If licensee expends substantial money and labor in reliance of license, licensor is estopped from revoking



3. Not considered an interest in land



4. Does not require a writing


C. Profit

1. Right to enter land to remove minerals, timber, oil, gas, game or any physical substance

2. Very similar to easement with the addition of having the right to remove stuff from the land


D. Real Covenants



1. A promise that runs with the land



2. Elements




a. Must be in writing 




b. Intent to bind successors




c. Covenant must “touch and concern” the land




d. Horizontal privity must exist





i. required only for original parties





ii. grantor-grantee





iii. easements





iv. lessor-lessee





v. not required for benefit to run





vi. modern trend => no horizontal privity required




e. Vertical privity must exist





i. must assign entire interest for burden to run

ii. must assign some kind of interest for benefit to run; need not be entire interest




f. Successor must have notice of covenant





i. actual notice





ii. record notice





iii. inquiry notice





iv. imputed notice



3. Remedy




a. Compensatory damages


E. Equitable Servitudes



1. Similar to a real covenant w/ different requirement and remedies



2. Horizontal and vertical privity not required



3. Elements




a. Must be in writing




b. Intent to bind successors




c. Promise must “touch and concern” the land




d. Successor must have notice of promise



4. Remedy




a. Injunctive relief



5. Defenses




a. Anti-discrimination




b. Changed conditions

