Intentional Interference- Chapter 1

Definition: Δ desires result or knows to a substantial certainty that it will occur. 

· The fact that a reas person would have known result would occur is evidentiary, not a proof

· Subjective standard to intent

Intent v. Reckless Conduct

-
Reckless = taking a substantial unwarranted risk that elements of the tort will occur

i.e. driving at excessive speed risking a collision

· Intent = blowing up a plane to destroy the plane knowing the people inside will all die “substantial certainty”

The Mistake Doctrine

 If the Δ does what constitutes a tort, even if they thought they were not doing anything illegal, still liable (assuming the owner/victim did not wrongfully induce the mistake)

i.e. Eating corn thinking it is your own.

Insanity and Infancy

Not defenses for intentional torts. But because intent is subjective, may not be able to form the intent to be liable. Children need not appreciate the wrongfulness of the act, just know it will happen.

i.e. young child pulls chair out from old lady- need only intend for her to fall on ground instead of sit.

Edwards v. Stills

Δ Edwards kidnapped his attny at gunpoint, beat him up. Battery, assault, false imprisonment. On appeal, claimed that punitive damages improper b/c Edwards delusional and insane. Held here he could have done the wanton tort even though insane. Had the requisite intent, knew right from wrong. Argument that did not have requisite intent failed.

1. Battery

Definition: Δ’s act intentionally causes harmful or offensive contact to the victim’s person

Invasions of bodily integrity
· Accidental contact will arise under negligence or strict liability

A. Intent

· Intent involved is just to cause the action- not to cause the harm itself. 

· I.e. schoolboy kicks classmate lightly, and he gets a serious infection, “eggshell skull rule.” Intent is there b/c intentionally kicked him- liable for all harm. Vosburg v. Putney
· Physician who operates without consent commits a battery.

· “Victim’s person” includes a car they are in, an object they are holding. About personal autonomy.

· No requirement that π be awake/conscious during commission of battery. (Kiss someone while sleeping)

· If you touch someone lightly, not offensively, not a battery even if the Δ is hyper-sensitive. Lacking the requisite intent.

B. Causation

Must be direct or indirect legal cause of the offensive contact.

The π need not contact the Δ themselves, can throw rock and hit them that way.

Policy

Protection of self autonomy is a basic right worthy of recognition. 

· Discourages violent retaliation with legal redress

· Deterrent

 
2. Assault

Definition: Δ’s acts cause reasonable apprehension of immediate harmful or offensive contact

· Demonstrates that pure psychological harm is compensable.

· Intent- required in causing the apprehension

· If the victim is asleep or the activity happens from behind, not liable because there was not requisite apprehension caused if they don’t know about it at that time

· Do not need to be capable of committing battery- i.e. unloaded gun. Causes the apprehension, then is an assault

· Imminent capability is required- if you say you will beat someone up over the phone, not assault b/c not capable of doing it immediately. Even if cause apprehension.

· Words alone not enough. Rare occasions they have enough imminence

3. False Imprisonment

Definition: Δ acts to intentionally cause confinement or restraint of the victim within a bounded area.

· Accidental confinement goes under strict liability or negligence

· Must be aware of confinement for it to count

· No reasonable escape. Can be in car, in a strange city, middle of desert

· Can be force through immediate threat

· Omission where under a duty to act (not giving π a boat to go to shore from large boat when promised to as a paying passenger)

· No minimum time needed (but the pay will be higher the more time suffered)

· Intense economic pressure does not count as restraint

4. Trespass to Chattel and Conversion

· Conversion- when you trespass on chattel/use it so much that need to pay for whole cost of item to π rather than just pay damages/rental cost. 

· Trespass- requires actual damage to the property, significant deprivation of use, or dispossession. 

· Minor trespass to land gets minor damages, but minor trespass to personal prop does not get damages. Must be significant.

· Bad faith is not required. Even if you think the thing is yours, must pay for the damage/privilege you used. 

· I.e. shoot a dog thinking it is a wild wolf. Still have to pay for the dog.

· Approaches strict liability

5. Intentional Infliction of Emotional Distress

Definition: Δ by extreme and outrageous conduct intentionally or recklessly causes the π severe mental distress.

· Created by First Restatement 1934- where severe distress caused physical symptoms in the Δ.

· 1947 amended to recognize the tort without physical manifestation

· The younger the child, the more ill the patient, more likely that will be atrocious behavior. 

· Distinguished from negligent infliction of emotional distress

· Third party recovery: only needs to act with disregard of high risk that will effect 3rd party. 

(1) Close relative of victim + (2) in the presence of Δ’s act + (3) Δ knows the 3rd party present

· Exception for Innkeepers, Common Carriers, Public Entities

· Lower threshold of liability because they have more of a duty.

Defenses to Intentional Torts- Chapter 2

Consent

· Defense to intentional tort liability

· Express Consent

· Objective manifestation of consent- say “yes” even when secretly mean “no” is still valid

· If you know he says yes but means no, invalid consent

· Through words or pictorial gestures

-
Implied Consent
· Give A friendly greeting when they cross your land- implied consent to trespass

· Community custom- allow ppl to go on your land to ring doorbell

· Implied unless you object- such as posting a sign on the land

· Consent by law- emergency treatment by medical professionals

· Implied consent can be negated by religious grounds that are communicated 

(i.e. through a bracelet)

· Legally implying consent serve purpose of shielding helpers from damages when not negligent (consent applies only to intentional torts)

Invalidating Consent

· Incapacity

· Express and implied can be invalid

· Children (in context of abortions), mental retardation, insanity, drug/alcohol  ingestion

Action Beyond Scope of Consent

· Consent to play football not consent to have ear bitten off

· Medical procedures w/o consent battery:

· Dr. may engage in medical procedures that go beyond the consent when deemed necessary to avoid another surgery (decision to puncture cysts on ovaries found during an appendix operation)

· Operating on right ear when only have permission for the left ear, even if first discover the problem with the right ear at surgery, held not valid consent)

· Question to determine liability for med mal: would a reasonable Dr. have informed patient about this condition beforehand?

Duress

· Consent through physical threat invalid

· Procured through economic pressure not invalid

· If A, under a duty to save B from stalled elevator, wants B’s car before A saves him, then not valid consent

Illegality

· A person cannot consent to an illegal act

· Some cts have rejected this position: Minority position: Restatement says are liable in tort for crim activity

· However, a criminal law protecting a class from a crime would exempt that class from being able to consent.

Self-Defense

· Definition: Reasonable force can be used where one reasonably believe such force is necessary to protect oneself from immediate harm.

· Immediate Threat- Pre-emptive strikes not valid

· Victim’s Response Must be Reasonable- If A reasonably and sincerely believes B will attack, A can use force even if his belief is wrong. Must be proportionate. 

Defense of Others

· Indiv. can interfere to help even a stranger if reasonably believe them to be in physical danger- Restatement

·  Other cts say that the defender is able to use the force that the victim may- proportionally to what the attackers use

Defense and Recovery of Property

· Only reasonable force may be used to protect property

· Force to inflict death is never a privilege to protect property

· Must be proportionate- if words alone enough to get person off prop, must do that first

· Dwelling protected more from common law- defense of life, not really property

· May use reasonable force to recover goods “in hot pursuit” from wrongdoer

· Some states have laws that allow shop owners to detain a suspected shoplifter for a short while to investigate theft

Necessity

· Allows the Δ to interfere with property interests of innocent party due to necessity- to avoid greater injury

· Δ justified b/c minimizes overall loss

-
Private Necessity

· To avoid a greater harm, but must compensate the π for the interference

Ploof v. Putnam

π moored the boat against Δ’s dock, and the servant loosened the boat, sending π and his children into the stormy sea and injuring them. The π’s were entitled to avoid the greater property and bodily injury by damaging the dock, and then paying for it afterwards. Dock owner responsible for servant’s wrongful use of force- deadly force to protect property

Rationale

· Society as a whole gains because economically, the least loss is incurred

· Fairness accomplished because the prop owner is compensated

· Public Necessity

· To protect the community

· No liability for private loss when made to protect the greater public

Rationale

· An individual should not be deterred from action for the public good

· But doesn’t this go against const. Saying gov’t cannot take your prop w/o compensation?

Strong arg that the gov’t should pay for the damages to private indiv

NEGLIGENCE- Reasonable Standard of Care- Chapter 3

Elements of negligence:

Duty (what is the standard of care?)

Breach 

Cause-in-fact

Proximate Cause

Damages

Standard of Care

Definition: Standard of care is the level of conduct demanded of a reasonably prudent person in same or similar circumstances

Vaughan v. Menlove

Δ was warned that hay piled on his property would prob create the danger of a fire, and it did. Δ claimed he used his best  judgment and did not remove the hay. The standard from this case is that there is an objective standard, not personalized subjective from person to person. 

Pros

· Subjective standard too difficult to employ

· Those most likely to injure someone (dumb people) should pay for it

· Fairness- members of a community should be able to expect a certain level of behavior from those around them

· Whether a neglectful person or dumb person causes damage, still an innocent owner who suffers. Δ’s with money should pay for it

Cons

· Why hold someone to a standard they cannot meet?

· Is there flexibility in the standard? Only general characteristics of reas person admitted to jury consideration

Brown v. Kendall

Δ used a 4 ft stick to beat two dogs apart, and π stepped forward and had serious injury to his eye. Held in SC that the standard was that of ordinary care, and the π has the burden to prove the breach of such standard. Held that while Kendall caused the injury to the π, not liable because he used the proper standard of care and thus did not breach his duty. Not liable despite causation being there. 

Characteristics of the Reasonable Person

· Represents community norms- not necessarily what is average or even what most ppl do in the community. 

· Might reflect what the community would like to be like, “do as I say, not as I do.”

· Depends on how the juror’s see “the reasonable person” as

· Things all people expected to know: fire burns, loaded forearms dangerous

· Can be held responsible for not seeing what the “reasonable” person would have seen because apparent (a stop sign) 

· Cannot show that as a new driver did not know cannot drive on worn tires. Reas person knows.

· If you come from another community, must rise to the level of community you are in

Flexibility

(1) Can be added in the “circumstances” part of the analysis

(2) Jury will consider the physical conditions of the Δ (but not the mental state)

(3) Can consider “emergency” state

Emergency

· In an emergency, held to a different standard of “reas person” due to the circumstances

· In light of the emergency, did the Δ use due care?

· If the Δ makes a mistake in the emergency situation, jury considers whether reas person might have made similar mistake. If yes, no liability

· Doctrine is unavailable when the Δ caused the emergency to begin with.

· I.e. speeding and is forced to either hit a person or a parked car. Hits car, liable for damages.

· The standard of care does not change. The emergency goes toward the breach issue.

· Δ can also be found negligent of anticipating an emergency.

· I.e. public pool anticipating a drowning

Physical Ability of Δ

· Because easily determined and measurable, the Δ’s physical abilities may be taken into account

· I.e. Blind men need not be judged as if they see. Use the “reasonable blind man standard”

· Drunk person is not considered physically disabled. Still expected to be reas sober person

Mental Ability

· Mental conditions are irrelevant in the reasonable man standard, insanity/disabilities

· Justifications: easy to fake, will make guardians more careful, innocent π should be compensated

· Criticisms: out of date with medical knowledge of mental illness. Physical causes for mental diseases.

· If we treat mental ability subjectively, where do we draw the line? With normal people, what does that mean?

Burch v. American Family Mutual Insurance

Parents brought action against insurance comp that insured for mentally retarded child’s negligence. Child was left alone in the car by her father and turned on the ignition of a truck, pinning father’s leg and injuring him. The insurance co successfully got jury to say father was 100% negligent, not the child. Held on appeal that reasonable standard applies to a retarded child, so that she would be negligent but the father here was more negligent.  

Superior Abilities/Knowledge

· Standard of care does not change although the Δ’s skills may affect the jury’s breach determination

· The reasonable person is expected to use all the abilities that they have in an area

The Child Standard of Care

· Children are held to the “reasonable child of that age, experience, intelligence, and circumstances” standard of care.  

· More specific and subjective than the adult standard because considers the child’s abilities indiv.

· Some cts hold children to an adult standard if they are doing an adult activity (snowboarding, diving, etc)

Higher Degrees of Care

· Common carriers, bus drivers, hotel workers

NEGLIGENCE- Unreasonableness: Breach of Duty - Chapter 4

The Breach of Duty is when the Δ fails to meet the standard of reasonable person under same/similar circumstances who has a duty (relationship) to that person. 

The Risk Calculus

One may create risks and cause harm and yet not be negligent. Negligence only imposed when risk is unreasonable. Where Δ makes risks a reasonable person would not. 

How to assess whether degree of care breached:

1. the likelihood conduct will injure others = P (Probability)

2. seriousness of the injury is if happens = L (Loss)

3. balanced against the interest which Δ must sacrifice to avoid the risk = B (Burden)

The Hand Formula

US v. Carroll Towing Co.

If B < PL , there is liability when an injury occurs. (Burden is less than the chance of injury times gravity of injury)

J. Learned Hand used the formula in this suit to affirm a finding for contributory negligence by π’s bargee, leaving the Δ paying less under admiralty law. Prob of the barge getting loose at a time when the hired help should have been there was large, magnitude of loss large because of all the other vessels in the harbor, and the bargee cost little to keep there. 

There was a law saying not necessary to have a bargee on board at all times. Hand then gets around this by saying that if he probability is big, and the damage chance is big, have a duty to have a bargee on the ship. Breach this, and you will be liable. 

Probability

Probability is diff from foreseeability in that it is the measure of how foreseeable an event is

When there is miniscule likelihood of harm, chances are no liability

Magnitude of the Loss

Focus is neither the most severe or the least severe

What reas person would foresee as the likely harm

· In the Hand formula, if there is severe magnitude of loss, need less probability it will occur (varies indirectly)

· I.e. can’t say that the likelihood of you backing out from driveway w/o looking and hurting kid so small, so once you hit them should not have to pay.

Burden of Avoidance

Costs of avoiding the harm, alternatives and feasibility, inconvenience to everyone involved, extent to which society measures that activity.

· If the cost of safety-making a product would bankrupt a whole industry, not necessary to take the burden

· If a company will go bankrupt if they take on the burden, and don’t want to, they are responsible for their resulting “negligence”

· Sometimes it is impossible to quantify how much the burden will be- how much does it cost to say “be careful of the porcelain faucet”? Nothing. Does that mean always liable if you don’t say anything?

· When HMO’s prove that it is not cost-effective to offer certain life saving treatments, juries will not favorably vote that the burden was not the HMO’s obligation because of a math formula. 

· The Role of Custom

· If π can persuade the jury that most people do a certain thing, widespread practice, jury can consider the deviation from custom a breach of duty. Not a slam dunk, though, for breach. 

· Standard of care has not changed- still reas person. This is just evidence that they are not reas, based on their industry, etc.

· The custom also suggests a high probability of harm (most landlords use shatter-proof glass in showers). Show that the custom acts to combat the same damage that happened in the case.

· Custom suggests something not too burdensome

· What if Δ shows that he was following custom- π can prove how the custom is “unreasonable”

· Some things  of custom not reasonable- everyone speeds. Too bad, liable. 
TJ Hooper

The TJ Hooper and the Montrose did not have radio equipment that would have prevented the loss of cargo because they would have known about a storm. The custom in the industry did not make radios standard, although they are inexpensive. Held that negligent not to have proper working radios- for the reasonable person, unreasonable not to have a radio that works on board. In this case, reasonable and ordinary standard of care not the same thing. 

· In med mal, “I did what is common in my industry” does work. The “Anti-TJ Hooper Rule”

· Goes according to:

· Geographic location

· Must have same specialty as the doctor in question

Sheeley v. Memorial Hospital- Defining the Geographic Scope of the Industry

Held it was error to reject an expert witness that is more highly qualified than the 2nd yr resident doctor because they don’t know what is reasonable care for a doctor of that experience. There is just one standard of care for all doctors, does not differ according to experience. 

-
Said that the locality rule is to be replaced with a national standard now

The Jury Role

-
Jury decides whether the Δ acted unreasonably, breaching the duty

· Leaving it to the jury can lead to inconsistent results as diff juries may have diff ideas of the reas person. Arbitrary tort system?

· Sometimes judge makes the call- directed verdict, JNOV. But finding no breach as matter of law is rare.

Negligence Per Se

· When there is an applicable statute that was broken, sometimes can argue that just by proving that it was broken the negligence is automatically inferred (i.e. statute says no speeding in school zone, speeding and hit a kid)

· Sometimes a statute is irrelevant (did not renew your license and hit someone)

NEGLIGENCE- Proof of Breach- Chapter 5

Need proof by a preponderance of the evidence, 51%, that Δ failed to act reasonably

Happening of an accident is never enough by itself to permit a π to collect

Kinds of Evidence

Direct- comes from personal knowledge or observation. Eyewitness, videotape. Only issues credibility and reliability.

Circumstantial- can be inferred from other facts to have probative value. Most common. 

I.e. a speeding car that leaves skid marks. Can infer the car in accident was going fast.

· As long as jury can draw a reasonable inference (as opposed to speculate) the evidence will be admitted

Slip and Fall Cases- Constructive Notice

When π slips and falls on Δ’s property. Must show more than just fell. If fell on banana peel, must show by preponderance of the evidence that Δ failed to exercise due care: knew or should have known the peel on the floor. Condition of the peel: smashed, battered, discolored like on the floor a long time? That would be constructive notice = should have known.

Res Ipsa Loquitur

Definition: “The thing speaks for itself”

Circumstantial evidence that permits the drawing of an inference w/o any other proof. Sometimes π is unable to point out exactly what Δ did wrong. 

The π can now prove:

1. The harm-causing event prob due to negligence

2. The Δ was probably the culpable party

Conditions:

1. Accident that normally does not happen w/o negligence

2. Exclusive control of the instrumentality by the  Δ

3. Absence of voluntary action or contribution by the π

**Need to prove the above by a preponderance of the evidence.


Byrne v. Boadle

Π seriously injured by a barrel of flour that fell on him. The π could not point to what exactly made the barrel fall on him --- owned by the Δ. Created the doctrine of res ipsa loquitur- barrels of flour don’t just fly around in the air. Obviously negligent on its face.

· The π does not need to eliminate all causes of the harm

· If the Δ invokes possible alternatives, does not mean reject res ipsa for that case

· Med mal cases often present problems for res ipsa, i.e. if instrument is left inside patient, but not when an injury, however unlikely, after surgery occurs. Not res ipsa, because in recovery things happen all the time.

· Chair thrown out of a hotel window not res ipsa- the hotel had no control over the instrumentality of the chair

· When you are in control of someone’s actions, responsible for them (guest at house (?), child)

Escola v. Coca Cola Bottling Co.

Can use res ipsa by showing evidence on exploding bottle that neither the manufacturer, retailer, or consumer was probably the responsible party. Must be the bottler.  Relaxed the need to demonstrate Δ had exclusive control. 

· Traditional res ipsa requires the π to demonstrate they were not the cause of the occurrence.

· Now this is relaxed due to changes in comparative negligence law

· While you may not have to say exactly what the Δ did to be negligent with res ipsa, always have to specify who is responsible.

Narrow exception:


Ybarra v. Spangard

Π’s shoulder injured during an appendectomy procedure while unconscious. Π sued all those in the room- they all denied anything happened. How can the π prove his case now? The court shifted the burden of proof to the Δ’s- using res ipsa, as clearly something wrong happened and the π unable due to the nature of the surgery to know what. Δ’s were acting as a team in the medical context. 

· Many have disagreed with this holding. If someone throws chair outside apt, cannot sue all ppl who have apts facing the street and force them to come forward with info. 

· This case not likely to be extended beyond its facts

· Cannot make everyone jointly liable in the end (as in this case) if clear some ppl were not responsible for the result. Here they were a team.

Effect of Res Ipsa Loquitur

· π still has the burden of proving that the Δ breached

· However, with res ipsa the jury is instructed that they may reasonably infer that Δ was unreasonable if it chooses

· If the π cannot prove res ipsa, the case would not have gotten to the jury. The Δ would have filed motion to dismiss or SJ for lack of proof of breach, and would have won if not for res ipsa.

· The Δ doesn’t always lose with res ipsa, just has to prove Δ was reasonable conduct. Negate the assumption of negligence.

· If the π can investigate into the matter of the occurrence through discovery and find out the real cause of the matter, cannot be lazy and just use res ipsa. The ct will frown on that. 

Negligence-Professional Duty- Chapter 7

· Due to the specialized skill and training needed to be a professional: doctor, lawyer, accountant, architect, engineer, etc. there is an elevated standard of care.

· The custom of the profession insulates the Δ from liability in some cases

· Expert witnesses needed to establish the standard of care and help determine if Δ deviated from it

Medical Malpractice

· Held to professional standard of care when acting in a professional capacity

· Negligent diagnosis/treatment is common claim

· Must show fell below reas standard of care for a physician = minimal competence of other doctors in good standing in the community. 

· Even if the custom is unreasonable, we still use custom. 

i.e. not reasonable only to test people over 40 for glaucoma. But that is the custom. Π will lose case suing Dr. for not testing for glaucoma at age 38.

· The skill he must use need not be the highest skill, but rather, competent skill. While some Drs might think there are better ways to treat an ailment, as long as his method is reputable, then did not breach duty.

· Rationale: if Dr could be liable for anything not the highest standard of care, new treatments would not be encouraged because they might not work as well as the old ones, that are definitely OK. Encourages innovation.

· Proof Issues for Malpractice

· π must show more than an unwanted result

· Rare complications do not prove lack of due care

· Lack of results do not matter b/c physicians do not generally promise results

· Expert Witnesses: must testify on the custom of the prevailing medical community. Expert need not practice medicine, but should be familiar with the procedure. 

· Common Knowledge Exceptions:

· Operating on wrong organ

· Leaving foreign objects inside the body

· Amputating wrong limbs

· Res Ipsa Loquitur

· Need expert to testify that the problem is not ordinary and only happens in the absence or lack of due care.

Informed Consent

· Without informed consent, the medical procedure constitutes a battery
· Do not recover for informed consent right after it happens. Need to prove injury as a result. 
· Hit someone but no injury- battery (a cause of action)
· Most actions in med mal are for negligence, but some cases where this alone applies:
· Physician performs substantially different procedure than agreed to
· Extends the scope of the patient’s consent
Cinq-Mars v. Rodriguez

Negligent- did not inspect pelvic cavity to discover other ovary not 100%

Informed consent- Did not say there was risk of infertility

Med mal- the responsibility in that relationship is with the doctor.

· Battery v. Med Mal

· Battery has shorter S/L period
· Battery elevates possibility that physician liable for punitive damages
· Usually renders Δ’s malpractice insurance coverage inapplicable
· Π may recover for battery w/o proof of actual injury. Med mal for negligence needs proof of injury for prima facie case. 
-
Negligence Based lack of Informed Consent

· Happens when undisclosed complication of procedure occurs. Different when give not enough information, and none at all for the procedure.

· Two standards of care dispute: 

· The Physician Rule (Anti-TJ Hooper Rule)
· Use the standard of care set by custom (like med mal)- what a competent doctor would have disclosed 

· May not disclose certain things if the likelihood is so small the Dr doesn’t think it is relevant- and most other Drs wouldn’t mention it either

Bly v. Rhoads- VA Case

Had consented to exploratory surgery and possible complete hysterectomy. Got hyst, and resulted in blocked ureter- had corrective surgery. Claimed did not know of all the risks of hyst. Held that Dr lived up to the standard of the reasonable physician.

· The Patient Rule (TJ Hooper Rule-considers bad customs)
· Need info in order to make informed choice about having/not having the procedure

· Need the disclosure “of all material information”

· Treats the autonomy of a person, rather than allowing the Dr to be paternalistic, letting them know only of risks they want them to know about. 

· (1) Fail to tell “material” issues

· (2) Even after the π proves non-consent, then must prove that they would not have had the procedure done if they knew about the non-disclosed risk. Very hard (would you not have surgery to stop pain if 1 in 100,000 chance could result in kidney failure?)

· (3) The non-consent item is what ended up causing the consequences

Largey v. Rothman- NJ Case

The Dr did not inform her that he was going to do a biopsy on her nodes of her breast as well as a lump. She developed a condition due to the node biopsy. Held that the info should be what a patient would want to know, as the chance that the condition would develop very small. 

Malpractice not a problem when:

· Acting in emergency situation

· When patient requests the Dr not inform her

· Can patient sue if the Dr. failed to warn about not doing a procedure. I.e. tells them to get prostate checked, but does not warn what will happen if they don’t? 

· Causation is a hurdle here. Π must prove if they did know about the risks, would have done the procedure.

Attorney Malpractice

· Does not arise from mere mistake in tactical strategy- as long as use best efforts

· When perform below acceptable standard established by custom for the profession

· Advise client improperly because do not understand the law

· Causation element is a hurdle in this type of case- 

· Need to show, if not for the attny’s negligence, X would not have occurred

· Easy = missed the S/L 

Attorney Liability- Pure Economic Harm

When should an attny’s duty extend to a non-client?

Most jurisd: “absent fraud or other bad faith an attny is not liable for negligent conduct to non-client third parties” i.e. An attny negligently writes an opinion letter. 3rd party relies on it. Not liable in many cases. 

-One exception: where the services were intended to benefit the 3rd party, i.e. in wills. The logic is that the person is dead, so there will be no other person to sue and correct the error.

-Rationale:

· To make an attny liable to people not his client would inject undesirable self-protective reservations into the attny’s counseling role. The preoccupation on anyone with whom his client may deal is a conflict of interest. He should pay attention to only his own client’s needs.

· If a 3rd party wants info, should hire their own attny. The system already protects their interests that way. 

Barcello v. Elliot

***Pure economic loss***

Intended beneficiaries of negligently written trust bring mal suit against attny. Held that the attny did not have any duty to the beneficiaries.  Demonstrates how in attny situations, kept up the privity rule. Don’t want to encourage angry beneficiaries to sue. Never know the real intent of a will. Only 4 states refuse beneficiaries a duty owed by attny.

Liability of Negligent Info Suppliers

Accountants: liable in K to their customers. But what about investors who use the info believing a company is solvent, then they lose all their money? Only economic harm. 

· All cts recognize that duty here may extend beyond privity of K- ranges as to the extent of the expansion

· Common law rule: only extends beyond privity to known beneficiaries. Now, varies:

(1) Quasi-privity- narrowest. Cardozo formulated, NY. When the “end aim in the transaction” is for the benefit of the π. I.e. hire Comp A to weigh the merchandise you sell to Comp B. The bond is very close, approach privity.

(2) Restatement: requires that the π be in a limited group of people that are intended to receive the info and rely on it. I.e. create 32 reports on the comp for major investors. “Foreseen π’s”

(3) Foreseeability Approach- broadest. All “foreseeable users who receive the audited statements” who will use it for a business purpose. “Foreseeable π’s”- don’t need to know about their identity in advance.

Bethlehem Steelm Corporation v. Ernst & Whinney

Mfr suing nat’l accounting firm for economic harm resulting from negligent audit report. Follows majority Restatement approach. Foreseeability to a limited class of people. Cardozo’s view of “near privity” too strict- want to protect NY financial industry. 

Duty in Negligence Cases- Chapter 8

Negligence: “The catch-all tort”


Duty is the element that states there is a legally recognized relationship between the Δ and the π that obligates the Δ to act or refrain from acting in regard to the π.


-Whether there is a duty or not is up to the cts, not the jury


-Largely a policy choice whether or not to impose a duty


-Usually, clear according to law whether there is a duty or not


-If not clear, use these factors to decide:

(1) foreseeability of harm to the π

(2) degree of certainty that the π suffered injury

(3) closeness of causation between Δ’s act/non-action  and the injury

(4) moral blame

(5) policy of preventing future harm

(6) burden to the Δ and consequences to community for imposing liability for breach

(7) availability, cost, and prevalence of insurance for the risk involved

Nonfeasance- lack of doing an action. In general, the law does not impose liability on non-feasance – do not impose duty to act most of the time. Passive inaction. Did not create the situation the π found themselves in. 

-
Malfeasance is due to the imposition of an active wrong committed by tortfeasor. 

Rationale: The π is no worse off than would have been in the case of non-feasance, just deprived of the extra help that they could have gotten. 

· Note: negligent omissions are a breed of misfeasance, where there is a duty already binding on the Δ.

Exceptions to the No-Duty Rule for Nonfeasance 

(1) Special relationship

(2) Undertaking or an act

(3) Δ caused the π to rely on a gratuitous promise

A. No Duty to Rescue

Generally, no duty to rescue. Even Olympic swimmer can let someone drown w/o trying to help. Non-feasance. Lack of causal connection.



Exceptions

1. Creating the Peril – If harm is caused by π, creates a duty, obligation to rescue

Farewell v. Keaton

Teenage boys went out drinking together, one ended up getting severely beaten up. They left him in a car overnight outside his grandparent’s house. He went into a coma. Was discovered in the morning, taken to hospital, too late- died of injuries. Held liable b/c “co-adventurers” were responsible for ea other- created a duty. (Malfeasance or non-feasance? Enhanced the risk would not get help from elsewhere = action)

Harper v. Herman

Man is guest on Δ’s boat, dove in, broke his neck in shallow water. Sued π for not warning him when he saw him do it. Non-feasance- no duty there. Not liable.

2. Special Relationships- Historically, narrowly construed. Today, has been expanded. 

(1) Common-carrier- passenger

(2) Innkeeper-guest

(3) Ship captain-seaman

Likely to include:

a. employer-employee

b. school-student

c. business-customer

3. Undertaking to Act and Reliance- once you start rescuing someone, obligated to finish to the best of your ability because:

· they now will be worse off if you actively stop helping them

· kept others from helping them properly. 

4. Contract

· A lifeguard or a babysitter- K gives rise to a duty

· Out of K sprang a general duty not to hurt others

Winterbottom v. Wright
1842

A mail coach had latent defects, causing it to break down and throw the π, who was maimed for life. Would not have worked on the coach but for the K between the Postmaster and A, saying the coach must be safe.

-Held that duty does not extend to people not in privity of contract in regards to products

K between -Postmaster + A    and A + B who hired plaintiff

B cannot sue A on contract breach in contract between Postmaster and A.

-Reflects an attitude of pro-industrialism. Now we have pro-consumer attitudes

Thomas v. Winchester


Modern view of Winterbottom- Do not need privity of K anymore 

Δ Winchester the manufacturer ---Aspinwall---Foord---Husband---Wife π

Δ can be sued by π

A bottle labeled “dandelion extract” was really “Belladonna”- a poison. The π got very ill. Due to the poisonous nature of the case, held that the foreseeable harm to the end-user justified having someone be responsible w/o privity of K. 

Every human being by law is obligated to abstain from acts endangering human life- Duty arose from being responsible for the injury. Holding restricted to dangerous things like poisons, guns, explosives.

MacPherson v. Buick Motor Co.




Cardozo 1916

Facts:  ∆ sold automobile to  through third party dealer, injured b/c car collapsed - faulty wheel.  Evidence, although wheel made by another, that its defects could have been discovered by reasonable inspection, and that inspection was omitted.   J/π

Expands duty from privity of K:

· Mfr of a scaffolding for a painting comp knows the end users are the painters. Responsible if negligent for their injuries.

· Coffee urn exploded, burning and injuring ppl at restaurant. Inherently a source of great danger.

Uses the idea of the foreseeable π instead of privity of K

Mussivand v. David

H suing man W had affair with b/c he did not inform W he had a venereal disease. She passed it to H. Because it is reasonable to foresee that a W and H will have sex, he was responsible. He was also a DR- held to high standard. Because she was not told of the disease, her sleeping with H was not intervening cause. Not liable to everyone W would sleep with, only H b/c that is foreseeable third party. 

C. Duty to Control 

Usually, no duty to control others unless a special relationship.

· Need to have control over the person and have

· Special knowledge (actual or constructive) that control is needed

· Easiest ex: criminals in your custody, mental patients, children with disciplinary problems

· Possessor of land/chattel that gives permission to a person to use (like a gun)

· Spouses may not have the duty to control one another (have the ability?)

1. Psychiatrists
Tarasoff v. Regents of the University of CA

Case said that the therapist had the duty to warn third parties of real threats- in the case, the patient said he’d kill and two months later patient did

· Common law cases state that a physician who misdiagnoses a communicable disease is liable to the detriment of those having contact with the patient. Dr has a duty to control there

Doe v. McKay – Goes the opposite way

Therapist allegedly found repressed sexual abuse of patient by her father. Ruined the relationship between F and daughter. Methods not accepted in the mental health field. The π was paying for the sessions with daughter, sued the psych. Held a third party can’t sue for emotional harm. No duty of care to the father.

· Policy reasons: psychiatrists need to focus on their client, can’t be liable to everyone else they may harm through their job

· Distinction between the fetus-mother and parent-child here

2. Suppliers of Liquor
· Common law held the driver of the car as the sole proximate cause of any accidents due to drunkenness

· Now statutes “Dram Shop Acts” impose liability on establishments in some jurisd who serve visibly intoxicated patrons
· This is a duty to control b/c the supplier of liquor could have stepped in and prevented the accident
· Also an arg for negligent entrustment (like giving a loaded gun to an infant)—providing the harmful substance to someone not able to handle it properly. 
· Should social hosts be responsible? Cts are reluctant to impose this duty.
McGuiggan v. New England Telephone 

Youth was killed when drunk teens from a party drove him home, he had head out the window and knocked into a pole. Parents sued the parents as social hosts for allowing the drunks to drive from their house. Held not liable- no statute, the drinker’s voluntary consumption is the only proximate cause of the accident, the hosts did not know driver was drunk. Not strictly liable. 

Held commercial sellers of liquor should be responsible for giving to reas known drunks. Policy: they have financial incentive to promote drunkenness, unlike social host. More control, insurance, can refuse drinks w/o social embarrassment. 

3. Negligent entrustment- Duty of Reasonable Care to Others
· Supplying a dangerous instrumentality to a person not fit to handle it.

· Gun to child, a car to someone who doesn’t have a license, or is drunk
Rios v. Smith

Man permitted son and friends unsupervised use of all-terrain vehicles (adult activity). Held parent owes a duty to foreseeable third parties of his child’s negligence. NOT vicariously liable—directly negligent entrustment. Δ knew his sons used the vehicles with friends. Now he is liable for entrusting dangerous vehicles to the friends in the damage they caused. 

· Employer must also supervise employee- direct negligence if something happens when they should have been supervising (like painter left alone with lady in apt and killed her)

4. Gun Manufacturers- No Duty to Control
Hamilton v. Accutek

Survivors of persons killed by guns sued gun manufacturers for negligent marketing claim, won in TC. Do not owe a duty of reasonable care of marketing and distribution to people killed by illegally obtained guns. The arg: make too many guns in the south, where there are less gun protection laws. Know that they go to the north illegally, where laws are stricter. They don’t have a responsibility not to sell more guns than demand has in the south. Like MacPherson argued unsuccessfully, there is no relationship between the gun mfr. and  the person killed by the guns in the end. MacPherson had a better causal connection. 

Problem here is that cannot prove that if there were better precautions, the killings would not have happened. 

Compare: flight attendants sued an airline for second-hand smoke exposure on planes before smoking banned. They did have a duty there, so in the end the case settled.
D. Duty to protect

In a situation where π ceded the ability for self-protection due to Δ, may be liable

-Jailer-prisoner

-Innkeeper-guest

-Reasonable efforts to protect another required for:

a. parent-child

b. school-student

c. hospital-patient

d. common-carrier-passenger

e. employer-employee

f. any time π relies on someone else’s protection because Δ voluntarily undertook it. 

1. Landlord

Kline v. 1500 Massachusetts Ave Apt Corp

Held that landlord liable to protect T from third party dangers inside common areas of building. Why? Created reliance on the higher security measures when π moved in than when crime happened, and only landlord equipped to deal with the problem.

Π must still show causation in these arguments- that if the precautions were there, the crime would not likely have happened.

2. Business

· Just business-patron relationship not enough

· Need high foreseeability to establish a duty

· Need only reasonable efforts considering all the circumstances
E. The Foreseeable Plaintiff Requirement

· Once a duty is determined, the duty is limited to foreseeable π’s. Just because the π is foreseeable, without a preexisting duty, there is no liability

· Even if breach a duty and cause injury, if the π was not in a foreseeable realm, then no liability

Palsgraf v. Long Island Rail Road

Helping man on board train dislodged an unmarked package of fireworks, which were dropped and caused a scale to fall on Palsgraf, creating serious injury. Cardozo held that duty was a relational concept: they breached the duty to the passenger, if maybe the fireworks went off on him, but not to Palsgraf on the other side of the platform. 

Andrews dissented and said that where “the act itself is wrongful” it is wrong to the public at large: hence, anyone who might get hurt. Views proximate cause as the limiting element to recovery on an injury in tort. 

Land Owner/Occupier Duty- Chapter 9

Measure of duty depends traditionally on the status of the person on the land: trespasser, licensee, or invitee

· Some jurisdiction reject the differing standards of care and just apply a general “ordinary care” standard

· Standard may also differ on whether focusing on Δ’s conduct on the land (plain old negligence case) , natural, or artificial conditions on land

Trespassers

· Enters the land w/o permission (express or implied) or the landowner

· Need not even know they are trespassing- no bad intent requirement

· Expanded the duty to trespasser from the common law (which said just can’t actively hurt them) to protect against hidden traps. Includes spring guns on the narrow end, and dangerous conditions at the broad end. 

· Frequent or Known Trespassers
· Obligation to warn a trespasser that you see about non-evident artificial conditions dangerous to bodily injury or death

· If there is a beaten path, known that people use the road. Obligation to warn about hidden dangers

· No warning necessary if self- evident in the use of the land

Salaman v. City of Waterbury
Swimmer drowned in reservoir owned by city- trespasser. Was this an attractive nuisance- no fence, sign-- and hence liable? Held that it was not. This was a grown man, knew about drowning in water. 22 yr old swimming athlete. The city must refrain from hurting the trespasser and warn of non-evident dangers. Evident here. Policy reason- cannot require the city to fence in and place signs over all the public shoreline. 

· Child Trespassers

· Relax the rule for children to prevent them from getting hurt w/ little effort of the Δ
· I.e. house near school, unfenced pool used to store toxic chemicals. Child jumps in. 
· Known as “attractive nuisance doctrine”—requires reasonable care:
· Does the possessor know children likely to  pass through?
· Will it involve an unreasonable risk of injury/death to children?
· Will the children due to immaturity not realize the danger?
· Is eliminating the burden slight compared to the risk to children?
· Did the possessor fail to exercise reasonable care to eliminate the danger/protect the children? 
-
Does not apply if the injury stems from a natural occurrence (avalanche, flood, caves on property)

Licensee

Enters the land with express or implied consent of the land possessor, as is the case with business people or social guests, who come onto the land for their own personal business. Landowner gains nothing by their visiting financially (Door-to-door salesman) 

· Takes the property in the condition the possessor uses it

· Land possessor need not make affirmative effort to make prop safe for licensee

· Duty owed: to warn the licensee of concealed artificial and natural dangers known to the land possessor

· Need not be a cause of serious injury/death- must warn about anything

· Can assume will readily notice apparent dangers

· No obligation to inspect the premises to search for hidden dangers

· Liable for: knowing about a danger, failing to fix/warn about it, and licensee does not know/could not reasonably know about the danger

Invitees

· Business Invitees and Public Invitees:

· Business invitees: on the prop for potential benefit of the land occupier financially Iinn guests)

· Public Invitees: land held open to the public at large: customers, business guests, museum patrons.

· Care here entails making reasonable inspections of the prop to look for dangers

· If know or should have known about a condition and did not fix or warn about it, breach the duty when injury occurs. 

· When the danger can be cured through little effort, not sufficient to just warn about it

· Duty is reasonable care, but the occupier is not an insurer of the invitee’s safety

· Reasonable care will be affected by the land’s use and relationship of the parties: a mall hallway can’t be wet, but an outdoor park can have wet floor

Determining the Standard

A person’s status can change through the property. A patron of a store is an invitee, and if they enter the back rooms on the direction of a store employee to speak to a manager, status does not change. However, if they go in the back looking for a non-public restroom with permission and get injured, can change into a licensee. 

-Building inspectors, meter readers, and mail carriers may not have permission, but they are invitees b/c they look out for the land interest of the owner

The Unitary Standard

Now the courts in the US tend to eliminate distinctions between status and hold a “reasonable person standard.” Due to Rowland, a growing minority view rejects the different status distinctions.

Rowland v. Christian
Π cut his hand on a broken faucet handle while on Δ’s prop for social call. Sued host who reported it to her landlord, but did not warn him or fix it. SJ was granted to Δ b/c he was a licensee. After all, while the licensee gets the place as-is, it was like a trap- latent flaw she knew of but did not warn- for which you are liable. SC rejected the common law approach, saying that the injury occurs whether a trespasser, invitee, or licensee. 

· Can view the unitary standard as being fair b/c just luck who happens to get hurt, even if trespasser

· Hard to apply if the trespasser has criminal activity in mind. Some make statutes to avoid crim from recovering for injuries.

· NY follows the Unitary standard. 

Land Possessor Duty to those Outside the Land

· Common law: owe no duty to those off the land for natural conditions even if possessor realizes a risk of serious harm (exception: trees on urban land)

· A duty is recognized for an artificial condition

· Some jurisd. just have a general duty of reasonable care

Landlord-Tenant Relations

· Common law: property law ruled, and the lessor had not duty to the lessee

· All jurisd. have realized exceptions to this no-duty rule

· Sometimes L even has duty to the tenant and their guests

· Defects in common areas (L never ceded control in these areas)

· Negligent repairs (elect to repair w/o duty- responsible for results)

· Undisclosed dangerous conditions known to the lessor

· Under a lessor’s covenant to repair (not just a K breach- guests can sue too)

· Premises leased for admission to the public

· Condition dangerous to those outside the leased premises

Duty Limited by Kind of Harm- Chapter 10

Negligent Infliction of Emotional Distress (merely an extension of their duty of care)

· Historically, got compensated for mental distress only with accompanying physical injury

· Just like intentional infliction of mental distress is independent now, so is negligently inflicted distress

· Pure emotional distress is not when the distress is parasitic to a physical injury

· I.e. Funeral home puts the head of a different body on your uncle’s casket

· Limits to prevent the abuse of this c/a 

· Emotional distress must have physical symptoms on the body

· Some jurisd. say need only have been in the zone of impact or “zone of danger”

· Bystander recovery- split in jurisd.

· I.e. parent who sees child killed from negligence by car driver through a window (CA, NJ) NY has a zone test- need to be in the danger zone

· Must be in the physical proximity of the victim of negligence when it happened

· Have perceived the accident (not asleep next to the car)

· Be closely related

Wyman v. Leavitt  1880

Neighbor was blasting rocks on nearby prop and was scared her boy would get hit. Π got no recovery b/c there was no recovery for emotional damage alone- w/o accompanying predicate injury. 

Robb v. Penn RR Comp

Train struck auto at a RR crossing, and π escaped just seconds before the crash.  RR negligent in allowing a rut to be created on the road, where they leased a right-of-way. Held that π can recover w/o an accompanying physical injury via “impact theory” if in the immediate zone of danger. Logical that should get the money whether she got scratched by the train or not. 

Π was physically endangered (zone of danger)

Emotional harm inflicts physical symptoms (stopped lactating)

Not a duty here: Emotional and Economic Harm (medical monitoring) w/o predicate injury

Metro-North Commuter RR v. Buckley 
1997

Due to working on project for RR, π employee has a higher risk of cancer- negligently exposed to asbestos. Cannot recover, because has no evident injury. The emotional stress added due to the risk of him getting cancer is not enough alone w/o an injury to recover. Also, did not seek professional psych help- no evidence of phys manifestations of distress.

· Cts want to limit recovering for injuries. While he is worse off with increased risk, can’t have the floodgates opened for this. “Injury” cannot be increased risk. “Impact” can’t be asbestos on body.

· On policy basis, makes sense. In order to have money to pay A when he does get the disease, don’t want comp to pay off for B who only fears getting the disease. 

Bystander v. Direct Victim

Burgess v. Superior Ct
Π underwent C-section under anesthesia. In recovery, was told her baby was not OK. Baby suffered brain/nervous system damage b/c oxygen deprivation. Π suffered emotional harm. Δ said he owed a duty of care to the mother as far as not hurting her when birthing the baby, and not from negligence to the baby and emotional distress that would come from it. Ignores reality by saying the mother is a bystander in the injury of her child- not direct victim. Reversed the SJ for the π.

· Limit the loss by not allowing loss of consortum

· As a policy basis, need to have the mother as a direct victim. Has to worry about her well-being, not just the baby’s. 

· In certain relationships (DR.) cts feel OK encapsulating this duty

Wrongful Conception

This is for SUCCESSFUL delivery of a healthy child.
H and W, for financial reasons, decide not to have more children and H gets a vasectomy, performed negligently by Dr. They conceive and have a child. May they recover for damages? What are the damages?

· Most cts permit some recovery, recognizing the breach of reas care that lead to foreseeable harm

· Damages related to pregnancy and birth costs universally compensable

· Pain and suffering, costs for the procedures

· Corrective surgery afterwards

· Wife/mother’s lost wages

· H/f loss of consortium

· Most cts reject awarding the cost of raising child to majority

· Birth can never be a bad thing

· “Emotional bastard theory”- growing up knowing your upbringing is being paid for by a stranger and your parents didn’t want you (who says he has to know)

· Debases the child and the family

· Few cts have motivational analysis- will permit recovery if chose not to have child for financial reasons (award damages) but if from fear of mother’s health or genetic defects, do not award damages for this c/a. 

· Some cts offset based on a “benefit rule”: Costs of damages - benefit of a child = liability. Hard to figure subjective figures out here

· Does the π have to mitigate damages? Adoption/Abortion?

· Cts unwilling to impose the duty to mitigate when dealing with such a personal choice

Wrongful Birth

Definition: Due to negligent genetic counseling or misdiagnosis, a child is born with defects that the mother would have aborted had she known of her condition, by  a preponderance of the evidence. The injury is depriving her of the chance to terminate her pregnancy.

Ex: P, two months pregnant, has German measles, which is negligently not diagnosed by Dr. Her child is born with defects as a result. 

· Child-rearing expenses not given (she did want the child), but extraordinary medical care expenses can be, to treat the condition

Wrongful Life

Definition: Infant born with severe defects due to misdiagnosis of mother’s condition, and the infant has his own claim against the Dr. 

· Jurisdictions have largely rejected this c/a

· Difficult to calculate the damages- but for the tortious act, the π would be nonexistent
· Life is always preferable to non-existence in the law

· This c/a is beneficial when it works b/c the claim is not limited to the life expectancy of the parents, but that of the child.

Loss of Consortium

Definition: Legal rights surrounding the serious injury of a close family member. 

· Common law permitted only limited recovery to H due to loss of W’s services, rationale W is H’s servant

· Now thought of companionship, comfort, and sexual services and include W getting for H’s injury

· Must prove that you had a wonderful relationship before to get damages

· Can children/parents recover for loss of consortium? 

· Debate: do not want to impose too much liability on the Δ, even if well-deserved

· Cohabitants have not been able to get loss of consortium to avoid expansive liability, fraudulent claims, and a state interest in marriage

Wrongful Death

Definition: Legal rights surrounding the death of someone

· In all jurisd. spouse and children can recover for the negligent death of family member.

· Common law did not permit any recovery by relatives for wrongful death. C/a created by statute in 1846.

· Who may recover depends on who is stated in the statute

· Most statutes limit recovery to pecuniary losses: solid monetary damages from the loss. Children and the elderly therefore are worth hardly as much as a wage earner. 

· Must prove the amount of the loss- life expectancy, value of the support, value of the lost services.

· What if π is a parent and due to their not supervising their child properly, Δ negligently kills them?


· Comparative negligence states: take away the percentage of fault of the parent from the recovery

· Contributory negligence states: barred from recovery.

Survival Actions

Definition: Someone is suing in the shoes of the decedent. Either in wrongful death action or an unrelated action where the person died in the middle of a lawsuit.

Negligently Inflicted Economic Loss

Δ’s unreasonable conduct caused injury solely economically, and not to body or property. 

i.e. Δ negligently maneuvers a ship, crashing into a bridge and spilling oil into the waterway. The bridge closes for months, causing business to be bad on one side of the bridge. The oil is in the water, causing some damage to the docks there, and loss of business activity.

· The businesses on one side, w/ purely economic losses, cannot recover. No legally recognized duty by Δ

· Rationale: 

· Potential liability out of proportion to fault- when an act is intentional, pure economic loss is recoverable

· Lack of deterrence ability if through negligence- unpredictable nature of the harm

· Preferable for π’s to insure themselves and shift burdens onto insurance for limited losses, rather than bankrupt the Δ who in the end won’t be able to pay for it at all

· Need defined, bright line rules. Cannot define this large a scope for damages. 

· Criticism:
· Even if not deterrence for that action, in the long run, people will be less negligent b/c they are responsible

· Worse to make the innocent π’s pay for negligence of another

· Particularly foreseeable π’s have been known to recover (airline forced to shut down due to negligence of Δ setting fire to a terminal: allowed to recover losses from profits, etc) but this is hard to distinguish- foreseeable v. “particularly foreseeable”

State of Louisianna Guste v. M/V Testabank

Testabank crashed with another ship, dumping PCP’s into the river. Guste lost money because the waterway was closed by the coast guard. Held SJ for Δ’s because only economic loss unintentionally. Pragmatic limitation in doctrine of foreseeability that is necessary. 

· The ct permits the fishermen to collect-physical impact on the fish-an interest in the prop

-
Sometimes try to avoid the physical damage requirement and claim a nuisance. This will fail.

Robins Dry Dock v. Flint

Π sued for negligently inflicted interference with economic relations when the dry dock repair yard cut off a propeller of the π’s ship so that he lost business the ship was supposed to do. Only gets money for the actual damage to propeller. 

Cause-In-Fact- Chapter 11

· Tort liability is dependant on proof that the Δ’s culpable conduct or activity was the actual cause of the π’s injury. 

· Π must prove by the preponderance of the evidence that “more likely than not” the Δ’s conduct was the “but-for” cause of the π’s injury.

· Sometimes a “substantial factor” test is used instead of the “but-for” because there are some cases (multiple Δ’s, professional misconduct) where cannot prove in “but-for”

· Difficulty in proof in medical, environmental, toxic, and product liability cases. Hard to, but still need causal connection. 

BUT-FOR Analysis

· Traditional- but for the Δ’s conduct, the injury would not have occurred

· I.e. no life preserver on board a boat- child drowns.

· Not the but-for cause of the death = a shark comes before a life preserver, even if on board, could be thrown. The shark caused the death, not the negligent lack of a life preserver.

Herrington v. Leaf River Products Inc.

Π claimed that due to toxins dumped in the river by the Δ she and others got cancer. Failed because could not prove that the chemicals in the river were THE cause of the cancer. Had poor proof for the connection. 

· Determine but-for cause based hypothetically on what would have happened w/o negligent conduct. Speeding car- hits another car. Would the person still have died if they were going under speed limit? Cts have considered speed inconsequential, if they would have crashed anyway.

· Can have more than one but-for cause to an injury. Π, passenger on the bus, may be injured b/c bus driver did not see oncoming train, and because the crossing guard and train engineer did not see the bus. All the but-for causes. When separate acts of negligence join to produce a single injury, each tortfeasor liable for the entire result.

Substantial Factor Test

· Used by many courts as supplement to the “but for” test. 

· Requires that the Δ materially contributed to π’s injury 

· Immaterial: throwing a match into a raging forest fire

· If a tort would have happened if A did just what he did, or if B did just what he did, would produce the same tort. Not but-for, but we should justly hold them both liable.

· I.e. A sets fire to the right side of a house, B to the left side. House burns down. 

· Q: what should we do if one cause is natural, the other unnatural? A bolt of lighting simultaneously sets fire when Δ also sets a fire that burned the house down. Restatement says still hold Δ liable. 

· Case where boy falling to his death from bridge first got electrocuted on the way down, Ct permitted recovery on substantial factor test- value of the pain because the incremental life expectation was negligible. 

Shifting the Burden of Proving Causation

· Sometimes the π is in a bad position to prove who was the cause-in-fact. 

· As long as the π can prove the blameworthy conduct of a Δ, then the burden of proof can shift onto them to prove they were not the cause-in-fact. 

Summers v. Tice

Two hunters negligently fired while the π stood in the line of fire. Pellet hit the Δ’s eye, but he doesn’t know which of the two shooters did it. The π just had to prove the two breached a duty of care. Neither was innocent, although only one caused the injury. 

Market Share Liability


Pertains to suppliers of defective products based on shifting of proof. 


Sindell v. Abbott Laboratories, 1980

Companies have rebuttable assumption of mkt share (can show proof it wasn;t their pill the mothers took)

Daughters of women who used the drug DES to prevent miscarriages ended up getting horrible, painful diseases. The drug definitely did cause the injuries, but the π’s could not prove which company manufactured the pill their mothers took. Ct held that once π established culpability, the Δ mfr had to prove that they were not a supplier of DES to that mother. If cannot establish this, liable for the damage to π proportional to percentage of the market manufacturer sold the drug.

-
Rejects the thinking of Summers v. Tice here because there is no “concert of action” between the different manufacturers. No allegations that there is a trade association that makes standards for everyone. 

· Under Sindell, π required to join a majority of the market producers, so that cumulatively, the π gets compensated for injuries for most of the damage amount. Therefore, liability is only several, not joint. (Get together 95% of the mkt, only get in the end 95% of your damages.)

· CA/NY treat the mkt differently than FL- FL uses the local market share on a state basis, and NY/CA use a national market share value. 

· Market share idea will not likely go beyond the facts of the DES case. Uniform product, uniform selling techniques. Same blame for everyone. 

Hymowitz v. Eli Lilly- Market Share Liability- Another DES Case in NY

Unrebuttable assumption of liability in mkt share

Demonstrates NY’s preclusion of the manufacturer being able to prove that they did not manufacture the exact pill that the π took. As long as they manufacture that particular drug, liable for the damage proportional to their market share. 

· Rationale: Just luck that they got the pill from one source or the other. Windfall for producer to escape liability because they didn’t manufacture THAT pill.

· NY’s view: illustrates how mkt share liability is attempt to impose equitable overall social responsibility 

-
Some states reject the mkt share liability

· Disinclined to accept this rationale in cases where the product itself is not harmful, but the way it is manufactured is. I.e. polio vaccine: negligently manufactured and makes people sick. 
Brenner v. American Cyanamid Comp

Suing 5-6 lead paint mfr for selling the lead in the paint even though they knew it was dangerous. Suing all of them b/c don’t know which one mfr the paint chips that made their child brain damaged. Trade union there- supports theory of a conspiracy. However, Δ’s won because diff paints had diff concentrations of lead. Not uniform enough. While DES has a signature injury, cannot prove brain damage only from lead paint chips. 

Medical Uncertainty Cases

Can you recover if prove that more likely than not injury caused by malpractice? 

Loss of Chance

Herskovitz v. Group Health Cooperative of Puget Sound

Man would have most likely died, but Dr. significantly reduced his chances of living by 14%, from 39% to 25%.  The reduction of the chance of survival was enough to take to the jury the question whether negligence was a “substantial factor” in his death. 

· A fact-finder may find for full wrongful death damages, or reduce full recovery on these facts because substantial factor can replace actual causation

· Alternative approach: view the loss of chance as a damage in itself

· Rationale: should hold the medical staff to same standard whether the patient has 51% chance of living or 49% chance. Traditional causation would hold them to diff standards.

Kallenberg v. Beth Israel Hospital

The NY law. If you can prove causation, you get the total cost of the loss of life, even if the Δ destroyed a less than 50% chance. Here, patient π had a third hemorrhage and was supposed to be given medication before surgery- and it was never given to her. With the drugs and surgery, had 40% chance of survival. With drugs alone, 2% chance. Stands for the proposition that you can recover completely for loss of chance that is less than 50%. (After all, if lose 60% chance, you can get the whole thing)

Fennell v. Southern Maryland

Patient had a 40% chance of survival, which was lost due to negligence of Dr. This ct did not permit recovery for the loss of chance under 50%.

Statistical Evidence of Causation

Ex: If A drives by a mailbox twice, and everyone else drives by once, if the mailbox fell over, is it more likely that A did it? 

· Hard to use probability alone to prove a tort- can use anecdotal evidence to strengthen it

· Environmental/toxic tort cases- hard to prove 

Statutes of Limitation 

· π must file in time. When is that? Mfr drug in 1995, sell 1996, use 1998, shpould have known bad drug 1999, discovered in 2001. 

· Most places choose moment you should have known

· Ameliorating doctrines- soften the rules a little. S/L runs when injury occurs

· If there is a doctrine of discovery, need discovery of injury. S/L tolls while injury is latent.

Proximate or Legal Cause- Chapter 12

Adds/modifies to the requirement of cause-in-fact. If the relationship is too attenuated, freakish, or not just to impose liability despite it being the actual cause. Establishes Δ’s legal responsibility for the tort, based on foreseeability of the injury to the Δ. 

Ryan v. NY Central RR

While the Δ caused the fire, only responsible for the first building to burn. Not foreseeable that the fire would spread. Cause-in-fact, but not the proximate cause. Not held to all the damages that the original fire the Δ set caused, because the Δ is not I control of degree of heat, materials around the thing set fire, etc. 

Foreseeability Test

· Not liable if the result foreseeable but there is a superceding cause

Goodrich v. Blair- A No Duty Case

Δ died of a heart attack at the wheel of a DMV driving test at the age of 80 in very poor health. Argued that should have been foreseeable he would have a heart attack at that time, so sudden incapacity defense no good. Held that not foreseeable would have a heart attack at that time. Not foreseeable enough. (They should have argued that negligent for him to step in the car at all in his condition). 

The Wagon Mound Cases and the Requirement of Reasonably Foreseeable Consequences


Wagon Mound 1, Overseas Tankship v. Morts Dock and Engineering


More the rule than the exception: Polemis

The π’s dock was burned as a result of oil negligently spilled on the Δ’s ship. The oil joined with hot molten metal that was released by π’s employees when they were soldering the dock and caught fire. Because the Δ’s were held not to foresee that the oil would be capable of catching fire, ruling for Δ. 

Wagon Mound 2- the π argued that the resulting fire was a foreseeable risk of from an oil spill, and that was accepted. 

· The consequence/type of harm needs to be foreseeable, but the exact way or extent of the harm need not be foreseeable. I.e. keep a gas tank near a flame. Foreseeable that it will ignite. Does not matter if a rat’s hair catches fire and then lights the gas tank. If the fire expands to cover a larger area than expected, still foreseeable. 

· Challenges the difference between parasitic and predicate damages. Cts will let the Δ off the hook for unforeseeable damages if he predicate damage is foreseeable (especially physical damages- egg shell skull rule)

Superceding Causes

· Just because intervening, not necessarily superceding

· I.e. A pushed B into water, C tries to rescue B negligently. Not superceding, attached to A’s push. If D, water-skiing, kills B, not related to A at all- superceding.

· Med mal cases- if negligence of one person causes the med mal to occur, just because not likely a Dr. will be negligent, does not mean superceding cause. Gross negligence, like cutting the wrong leg off, is a superceding cause that the first actor is not liable for. 

· Extended amounts of time can turn a intervening force into a superceding one

Egg-Shell π Personal Injury Rule and Foreseeability

Personal injury need not be completely foreseeable. Δ takes the π as he finds him. 

-Need to foresee some injury, not the extent of the injury

-Rare cases, psychological sensitivity blown out of proportion taken into account with minor injuries

The Direct Causation Test

· Today, a direct cause is understood to preclude any intervening force

· So long as any intervening force is not classified as superceding

In re: Polemis

Π could establish proximate cause under the direct test, but not under the foreseeability test.

Servants of the Δ who leased a yacht dropped a plank, creating a spark that caused petrol fumes to ignite and blow up the ship. So while the Δ’s definitely caused the fire, because it was unforeseeable (said they could not foresee the plank setting something on fire), not liable b/c no causation. In Wagon Mound, managed to establish the foreseeability test. The Δ lost in this case b/c going according to the direct cause test- even though not foreseeable. Important to note the Δ was the negligent party in regards to the gas being loose. Proves that unforeseeability not always a bar to being liable. 

· Andrews in a dissent to Cardozo’s Palsgraf decision stated that justice should direct whether the Δ should compensate the π for causing a tort. Public policy.

Zipursky’s Take on the Nexus between Duty and Causation

The Risk Rule

Hypo: In TN. Give loaded handgun to the 5 yr old. She drops it on person’s toe. If you hadn’t given it to her, would have not had broken toe. Cause in fact, breach, duty: win? Search for prox cause. If you want to find somewhere that something is wrong, go there. 

· Problem is that the risk that made the conduct negligent is not the risk that was realized in injury. The injury was not a realization of a risk that made this conduct negl. 

· Palsgraff could have been decided for the π with the RISK rule.

Joint and Several Liability- Chapter 13

Joint tortfeasors are 2 or more people who either (1) act in concert to commit a tort (2) act independently but cause a single invisible tortious injury (3) share liability for tort due to vicarious liability.

· Under traditional law, joint tortfeasors are “jointly and severally liable” for total damages. Each Δ is liable for the whole award. If A and B joint tortfeasors, and A is millionaire, B a pauper, A can be liable for everything. “Deep pocket defendant”

Acting in Concert

A encourages, aids in the commission of B’s tort. Similar to conspirator liability in crim law. No requirement that A’s aid was the “but-for” cause of the injury to be liable.

Independent Acts Causing a Single Tort

A is driving negligently, and B is also negligent. Both crash into C. 

If the injuries can be separately allocated to A and B, do that (A runs over his hand, B runs over his foot)

Vicarious Liability

Employers responsible for what employees do in the scope of employment.

· Employers cannot insulate themselves by taking precautions. Like strict liability.  

· Not liable for the torts of independent contractors, excepting non-delegable duties and inherently dangerous activities. Can be liable if they closely supervise the outside contractors.

Allocations of Liability Among Joint Tortfeasors

· Traditionally, paid a pro rata share- if two ppl = 50%, 3 ppl = 33%, etc.

· This was replaced by a system of comparative allocations in many states

Damages- Chapter 14

Damages are money awarded to the person injured by the tort of another. 

Nominal Damages

Symbolic award (one dollar) given to the π when liability established but no actual harm occurred/cannot be proven with sufficient certainty.

Compensatory Damages

Restitution for harm sustained. For pecuniary and non-pecuniary losses. 

-Property damages: pecuniary value is the diminished mkt value of the damaged property, replacement value, or rental value to compensate for unauthorized use. 

-Personal injury pecuniary damages: compensation for the medical expenses, lost wages, diminished earning capacity, etc. 



-Non-pecuniary losses = pain, suffering, mental distress

Punitive damages- to punish and deter particularly egregious conduct, discretionary, given when malice shown. These damages go entirely to the π. 

Business damages- loss of goodwill. If stop doing business for 6 mo, doesn’t mean that when you start up again you do it from level of business you started off with. 

Property Damages

· Usually, determine the amount of loss at the time the tort occurred: figure out the rental value at that time when you could not use the prop

· In the case of permanent deprivation, the ct may figure the price out at the time of judgment b/c mkt price fluctuates

· If personal prop is damaged, usually charge the cost of depreciated value

· For house or sentimental prop, even when the cost of buying a new one is less than the repair value, may qualify for repair instead

· If possible for the π to have mitigated damages, should be figured into the cost

· Cts have sometimes awarded mental distress payment if the tortfeasor knew/should have known the deprivation of prop would cause such distress

Personal Injury

Medical Expenses

· All reasonable expenses. Physicians, hospitals, nursing care, physical therapists, and appropriate diagnostic tests.

· Can get anticipated medical expenses attributable to the Δ

· Need expert testimony to establish all of the above

Lost Wages or Diminished Earning Capacity

· Can be compensated for the lost wages in the past, and computed lost wages in the future. Includes anticipated pay raises

· Alternatively, can seek recovery for past and future impaired earning capacity instead of proving lost wages and income. Under this approach, Δ cannot reduce liability by arguing that π would have, for ex, chosen to live on another family member’s income than pursuing their own career.

· In figuring amounts, take the employment history, education level, ect

· Take into account the life expectancy of the π

Reduction to present value

Because the victim is getting a lump sum now for some damages he has not incurred as of yet (future lost wages) the value must reflect the interest the π can earn on the advance transfer of money. Also takes into account inflation on the lump sum.

· Compensation not subject to federal income tax. Is this a windfall, because earned income would have been taxed? Too speculative. But this is in contrast to inflation and interest rates that are calculated. 

Pain and Suffering

· Broadly defines to include mental distress over injury/disfiguring

· Includes compensation for loss of enjoyment of activities (playing sports)

· If the victim is unconscious, cannot recover for this b/c they don’t have distress knowing that they can’t do this anymore

· Compensated for distress over loss of life expectancy or concern over illnesses the π is at reas risk of incurring due to the injuries suffered

· How to compute damages?

· Π’s attny usually ask jury to measure the loss on a per diem basis and multiply the days

· Do not use the “Golden rule” how much they would have to be paid to switch places with the π

· No obvious monetary value for pain and suffering. While may be impossible to really determine, not paying anything would be more unjust.

· W/o pain and suffering damages, no deterrent to tortfeasor to affecting people’s lives so much. 

· Some state legislatures have imposed limits on pain and suffering damages b/c the costs are in the end paid by consumers. Medical care cost a lot b/c of these damages, makes insurance cost more, makes the fees bigger to cover that.

Mitigation or the Doctrine if Avoidable Consequences

· Victims have obligation to mitigate damages

· If A gets an injury, has obligation to seek relevant care and to make reasonable steps that it doesn’t get worse.

· Not wearing a helmet on a motorcycle unreasonably increases the chance that damages will be huge in a personal injury case. NOT contributory negligence, because lack of a helmet did not cause the accident, but there was neglect in controlling the damage.

· Some cts still do use this in a comparative negligence way

Punitive Damages

Malice/Reckless disregard for the victim’s rights

Relevant in this to include info about Δ’s net worth

Cts hesitant to give punitive damages greatly in excess of compensatory damages.

· Have withstood constitutional attack. Not double jeopardy since they also may face criminal charges on the same act

-
Is it fair for the π to get the whole punitive damage award?

· YES:

· Encourages one person to punish someone who wrongs a lot of people

· Stimulates private attnys to litigate against those with malice

· Punitive damages can have more impact than statutory fines, because they reflect the wealth of the Δ
· NO:

· Duplicates criminal punishment

· Excessive and vulnerable to the jury’s emotions

BMW v. Gore

Gore bought sports car for $40,000, it had a repair in the paint that he did not notice for 9 months. BMW had policy of fixing damaged cars and selling them like they were not damaged w/o telling consumers if damage less than 3% of cost of car. Gore’s was 1.5% Gore alleged failure to disclose the repainting was suppression of a material fact. Claimed actual damages of $4,000 (the amount the car was worth less due to repainting) and punitive damages award of $4 mil. to penalize BMW for selling approx 1,000 other cars like his with damages of $4,000 each. Jury awarded it. Appeals ct reduced to $2 mil. 

SC reversed the punitive damages award as excessive under the due process clause of the const. (had no idea a scratch on a car would lead to a multi-million dollar bill) Conduct not so reprehensible and reward was 500 times amount actual damages- more than similar fines in Alabama for nondisclosure. On remand, came to $50,000 punitive. 

· Only 1% of ct cases in tort result in punitive damages

· This may be because most cases settle to avoid paying punitive damages, and just pay compensatory damages.

· Used to be that only intentional torts got punitive damages. Now, “wanton” behavior easily proven sometimes in negligence- products liability. I.e. knew car impacted in rear would blow up but wanted to save some money.

Insurance Liability for Punitive Damages

· Some states prohibit insurance coverage for punitive damages- increases costs, escape punishment that way

· Some allow it b/c punitive damages can be made for conduct that is not intentional.

· Employer can get punitive damages through the action of employee

Not allowed to tell the jury whether a Δ is insured for the injuries. However, tricky lawyers can get around it.


Smith v. Crump Magnitude of Damages Awards and nature of appellate review

On appeal, argued that the π’s questioning the jury whether they are employees or stockholders of a certain insurance comp told the jurors that the Δ was insured. Get away with this in the interest of a fair jury for the π’s case. Case held that not all mention of insurers is harmful.

Case was of a permanently injured housecleaner who earned 4.25/hr. TC gave $600,000 for pain and suffering, lost wages and injuries $400,000. Appellate ct highly deferential to TC, and unless grossly excessive, cannot overturn. This award did not “shock the conscience” and was upheld.

Collateral Source Rule

· π’s recovery against Δ is not affected by insurance at all. Not taken into account. This is a collateral source for recovery.

· The Δ’s having protective insurance, such as unemployment, disability, etc also not taken into account

· The Δ getting a windfall?

· The Δ then took the prudent steps to pay for the insurance along the way. Deserve the extra benefit

· Why should the Δ benefit from π’s payments of premiums in the mitigation of damages?

· Needs insurance before the case settles: could be years.

· Arg that if we consider the insurance money to offset damages, takes away the deterrent effect of committing a tort

· Isn’t it unfair also to make the Δ more than whole? Med insurance pays for an injury and you get paid for the same thing by Δ?

· System deals w/ recovery through “subrogation clauses”: if the health insurance paid for treatment, and the π is getting paid back for the cost of treatment, the health insurance is entitled to that money.

Turnbull v. US Air Inc

Π was injured when airplane overhead compartment opened and hit him. Δ moved after damages awarded to offset the amount they had to pay by the amount of Social Security disability payments her would get. B/c they could not prove the jury gave the award for the same reasons the SS gives money (variety of symptoms) the excuse of the Δ’s to pay less failed. However, because both awards were for lost past income, remanded to lower ct. 

Softens the collateral source rule in NY. Tort reform. Need to limit how much people can collect. 

Attny Fees

· Frequently there is statute on the topic (i.e. § 1983 civil rights action provides attny fee to winning π

· Typically, the π’s have a contingency fee arrangement. 1/3 is common percentage for attny.

· Δ lawyers do not operate on contingency fee b/c goes against legal ethics

Prejudgment interest

D’s can put off litigation for years. Get interest on the amt to really make someone whole.

Defenses- Chapter 15

Contributory Negligence

-
Completely bars recovery- traditional defense

-Ex: walking in the dark w/o a flashlight, a car w/o headlights on hits you

Failure of the π to self-protection. The idea is that if she were carrying a flashlight, would not have gotten hit. 

· Contributory negligence not a defense in intentional torts

· Last clear chance doctrine: if the Δ’s negligence happens after the π’s negligence, contributory negligence not a defense

· Ex: donkey not tied properly. Runs on the highway. Driving negligently, a driver hits the donkey. The driver is held liable because he had the last clear chance at avoiding the accident. Famous case held that for the driver not to be found negligent, would say that can be negligent (drive over bags left in the street) and not be liable. (Faulty rationale, because the bags on the highway would be an intentional tort)

· The Restatement precludes liability for some π’s: children, sale of liquor to intoxicated persons: they cannot use self-protection anymore

-
Rationale: Can only recover if you have “clean hands”

Comparative Negligence

-
Acts as a partial bar to recovery in the percentage amount that the π is at fault

· The conduct of the π that fell below the reas standard of conduct is deducted from the Δ’s fault.

Pure Comparative Negligence

12 States. 

Π A 60% responsible, Δ B 40% responsible. A can still recover the 40%.

Modified Comparative Negligence

34 States 

Allowed partial compensation until it reaches a certain percentage the π is more responsible for the tort than the Δ.


-21 states use the 51% cutoff point for comparative negligence for π’s


-12 states say 50%- If A and B both 50% liable, cannot recover


-One state only used this when the negligence of the π is “slight”


LeBlanc v. Stevenson

Man got truck stuck in mud, friend negligently helped him and severed his index finger. Π was a carpenter. Appellate ct reversed damage award for future loss, but affirmed damages for 60% of friend’s fault in comparative negligence case. Found that $100,000 damages appropriate as compared to other loss of fingers cases. However, because he can still earn money as construction supervisor, did not award future income loss. 

See the line between his malfeasance and non-feasance (didn’t have to help him, but backed up the truck when he shouldn’t have)

Assumption of the Risk
 
-Complete affirmative defense to negligence

-Understand the risk -subjective standard- and you voluntarily take it on

Murphy v. Steeplechase

Sued the “Flopper” a ride that throws riders to the padded ground. (However: does not assume the risk that the ground will not be padded correctly) 

Express v. Implied Assumption of the Risk

Express- by K or otherwise

Implied- derived from their behavior

Express-  Cts can invalidate an express agreement, ie. A hospital that requires you assume the risk of care

Immunities

· Because of the Δ’s status, not liable

· Not for property or economic torts

· Governmental – still exists today- immune from strict liability

Sometimes a waiver of rights will not hold up- i.e. a hospital makes you sign that they are not liable to you in tort. Unconscionable. Law that is in between tort and K.

Strict Liability- Chapter 16

Due care will not always relieve someone from liability.

· Rationale: want to discourage people from doing those activities

· Even due care would not eliminate the risk with these activities

· Non-reciprocal nature of the risks- when driving down a street, you pose the same risk to other drivers as they pose to you. If you keep an elephant as a pet, you are a bigger risk to neighbors than they are to you. 

Strict Liability for Injuries Caused By Animals

· Original common law rule provides for liability w/o fault for trespassing livestock

· Dogs and cats are exempted, because not likely to do much harm

· Domestic Animals
· Liable only when the possessor knows/should have known of the animal’s bad disposition

· The “one bite” rule. Strictly liable after one bite.

· Includes cats, dogs, horses, heifers, bees, parrots

· Wild animals

· The benefits they give cannot justify the horrible things they can do
· Includes circus animals, wolves, coyotes, etc.
Cts have used comparative negligence in conjunction with this strict liability standard. 

· Think of implied assumption of the risk here, as well

Strict Liability For Abnormally Dangerous Activities

It is to π’s advantage to have the tort stem from an “abnormally dangerous activity”

Must show:

(1) risk of abnormally great harm if safety efforts fail
(2) impossibility that the Δ can eliminate risk of the harm
(3) Resultant harm to the π (prop or person) caused by the same hazards/risk in #1
Rylands v. Fletcher

Adjoining prop owner brought an action against Δ mill owners who built and maintained a large reservoir for water. Reservoir was built near old mine shaft, and the engineer and contractor negligently ailed to reinforce the old shafts. They broke, and sent water flooding onto adjacent property. The majority held that strict liability attached when you have on your prop a hazardous condition that escapes. Reas: do something for your own benefit, hurts others, you should pay for it. “Non-natural use”

· Other cases might come up: storing flammable liquids, pile driving, maintaining hazardous waste site. 

What makes something abnormally hazardous?

· Difference between normal usage and abnormal danger may be one of degree

· Water in reservoir may be bad in urban env’t, collecting water in a cistern on top of a roof is OK

· Cars are good, a car with a huge gas tank that impacts on touching it is not

· Where the thing is might make a difference-

· Can store explosives in the middle of the desert

-
The activity must be under the Δ’s control

· The damage must be what makes it an abnormally dangerous activity- 

· Storing explosives runs the risk they will detonate. If a flood comes, goes into the storage house, and causes chemicals to run into the groundwater, not strictly liable. 

Chapter 18- Nuisance and Trespass

Nuisance

· allegation of injury to person or property

· injury need not be physical- includes rt to property enjoyment

· generally speaking to non-physical intrusions on land (noise, smells, deprivation of light, brothels nearby, smog, dangerous health nuisance)

· need not show that it is intentional or not. If it is nuisance, enforce the prop interest rights

· sometimes state can bring nuisance action- as a regulatory action, not tort

· “Unreasonable” usage of the land- use zoning laws to guide this principle

Public nuisance = interferes with the public at large’s rights, convenience, health or safety

Private nuisance = interferes w/ another’s current possessory interest in quiet use and enjoyment of land

· Need not be property owner, just the occupier

· Must have current interest

Boomer v. Atlantic Cement Co.

A cement plant spewed smoke onto a community, people get sick. Held that must close plant until they pay the π’s for the prop damage and living with the harm to their health. Means: can pollute as long as they pay for it. Law in NY prior to Boomer: if it is an unreasonable interference with prop, must stop it. Now, injunctions harder to get. Not just vindicating the π against the Δ, now we are changing the world. The plant has a lot of jobs, good for economy. A policy decision. 

Arguably what the π’s wanted here was to get an injunction, so the plant would have to buy all their homes at their demanding prices so that they can operate again. This decision is right if this is true, because the π now get the ct’s price, not a higher price for their homes. 

Trespass

· protects interest in the land, air space above, and surface land

· deals with “possession” of land, not “enjoyment of land” like nuisance

· intended the act that results in a trespass: (not that intended to trespass)
· enters land

· remains on the land

· or fails to remove from the land something he is required to remove

Vincent v. Lake Erie

A steamship owned by Lake Erie Transport Co. was forced by hazardous weather conditions to moor their boat tighter to the dock, resulting in damage to the dock. Δ appealed on the defense of necessity. Held that in property damage, private necessity still makes you liable. Not an act of G-d because they secured the boat even tighter against the dock. No fault, exhibited ordinary care, but still have to pay.

Justifications:

· Unjust enrichment arg. Why should the boat be saved at the dock owner’s expense? 

· Z does not think unjust enrichment works here. Likes allocation of resources:  

· Justified in doing so, but have to pay for privilege. Otherwise, law would encourage people not to make economical decisions- i.e. if the damage to boat would have only been $400 and damage to dock $500. 

· Also, by saying that not wrong to do so, telling people not to take risks. Just trespass and pay.

Compare to Brown v. Kendall:

· Why should you have strict liability when destroying prop, but when you blind someone, greater standard of ordinary care needed to make Δ liable?

· Brown  was not purposely. Have a higher standard when punishing someone for a mistake they might not have been able to avoid at all.
· Seems inherently amoral.

Ploof v. Putnam

Ploof and his family were boating when a storm came up that threatened their lives. They moored at Δ’s dock, whose servant untied their boat and forced them into the storm. They were injured. Held that in an emergency, have a rt to trespass on property to avoid death/injury. Δ was then liable for π’s injuries. 

Note: if someone stole bread b/c they were starving, would still have to pay for it. 


Rylands  v. Fletcher

Δ built a reservoir on land, whose water unexpectedly rushed onto π’s land and did damage. Δ was doing a reasonable act. Held that the law casts an absolute duty on things from his land that escape and do damage. Can only be excused if an act of G-d (here a non-natural use) or something the π did instead. 

Here, the π needed an independent source from negligence law to recover from the negligent subcontractors who didn’t know about the hidden waterways, because owner Δ not vicariously liable for their negligence. 

This is not a trespass because the invasion was not intentional. 

Used the law of animals- they escape, you are liable for the damage they cause. “Law of beasts”

But he had no way of knowing he owned anything- the beast you know you own and that there are risks. However, they are similar in the way that animals and “ultra-hazardous activities” no matter how careful you are you can never fully eliminate the risk they pose. These activities defined in regard to where they are: cattle in country OK, in dorm room- not. By imposing liability, give incentive not to do risky activities. 

Chapter 17- Products Liability

Permits money damages from manufacturers and sellers of defective products that injure people or property. Applies to commercial sellers, not individuals reselling products.

Principal theories:

1. Negligence

-Concerned with compensating for the lack of using due care

-Liability is limited by reasonable foreseeability

-What is reasonable risk? Can use Learned Hand theory B>PL 

-In products liability cost-benefit analysis comes in handy

2. Breach of warranty

-Arises from K principles

-Express warranty-

-Seller makes material representation as to a product’s compensation, durability, performance, or safety

-May be in ads or spoken to you

-Not every statement is a warranty. Can be “puffing”--- i.e. this paint job is great (can be aesthetically)

-If it is apparent that what the seller says is not right (tire is flat), or says just as much as the buyer can tell, not a warranty (with the paint job- buyer can see just as well as seller how great it is)


-Implied warranty of merchantability-



-UCC says that any product warrants it is fit to be sold for the intended/ordinary purpose



i.e. while chairs not used to fix ceiling lights, it is an ordinary purpose.


-Implied warranty of fitness for a purpose

-If the buyer asks the seller for advice and they recommend the product, have warranty that it is good for that purpose. Implied or express advice given.


Seller may disclaim/limit all the above warranties: needs to be conspicuous

3. Liability w/o fault or negligence (strict liability)

-Alleviates evidentiary and privity burdens

-Hard to prove that seller failed to use due care


-Need to figure out complex manufacturing processes


-Rebut the expert Δ’s defense of its practices

STRICT LIABILITY

Escola v. Coca Cola

First case to bring up strict liability in a product liability action- brought up in the concurring opinion. The majority bought the negligence argument on res ipsa grounds, but the problem there is that not proven that the Δ had exclusive control of the bottle that exploded. Traynor says that the fact is the comps get rich, and an unfortunate poor π cannot afford the expense which isn’t their fault. Mfr best situated in the situation to stop the injuries from happening. 

Greenman v. Yuba Power Products

Man injured by power tool given as a gift from W (no direct privity). Traynor, twenty years after the Escola opinion, gets to write the majority opinion making products liability the law in CA. Do not need to prove that the Δ negligently made saw defective or that warranty breached. Just the defect there alone proves strict liability in tort.  

Restatement published § 402 A in response to the Greenman ruling, saying “defective condition unreasonably dangerous.” Most jurisd. say this means defective AND unreas dangerous. CA just picks one or the other.

DESIGN DEFECT
Barker v. Lull

Risk-Utility framework. “Risk of danger in design outweighs the benefits”

Claimed that a loader was a defective design. No seatbelt, no park position, no hand brake, etc. Claimed as defense that design not defective. Claimed that Restatement 402A says must prove a defective item to be “unreasonably dangerous”- more dangerous than average consumer would think. This was not more dangerous than you would think.

However, don’t want to let Δ’s off he hook that manufacture dangerous products in the first place (motorcycle).  The cts use the standard of risk-utility instead of the consumer expectations test. 

Therefore, once π proves causation and an injury, the burden of proof shifts to the Δ to prove how the risk utility works out on their side.  TJ Hooper: design in the industry not an excuse. The π argued there were better designs possible. Δ should have used a “state of the art defense” if it was. 

Policy args- risk-utility framework

· gravity of danger (how great the sickness is)

· likelihood of danger (this is stuff in grass. Kids play in grass)

· feasibility of lesser/safer alternatives to design (other comps use less toxins- need expert and data how the toxin level was. Some cases not easy to find an alternative. Some expert can say “no other person does this but they COULD do it in this safer way)

· cost of improved design 

· adverse consequences to product and consumer alternative

No overall consensus on how good idea SL is, or the most appropriate rational. But cts draw upon all of these in various times. Three rationales:

1. Deterrence- as long as man knows higher chance to get nailed, incentive to make better safer products. Strict liability increases chances of getting caught

2. Compensation- “cost spreading” or insurance view. Even if right that mfr builds the cost into the product, is convenient to pay for some of my goods, like a car. 

3. Fairness- if product is defective, and π innocent, fair that the Δ pay for injuries that come out of the product.

4. Fraud

Fraud- what wins C/A and multi-billion settlements. A fraud theory against cigarette mfr. If they are hiding the fact that their product caused injuries, looks better. The more they conceal, fraud sounds better. Made a statement that was false. 

1. Make a statement of material fact

2. False

3. Knowledge of falsity w/ intention to deceive

4. Justifiably relied

5. damages

Negligent misrepresentation- halfway between fraud and negligence. 1,2 and 3. Is negligently made, same 4-5. 
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