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Evidence 

Wellborn

Summer 1999

I. History/Background

A. 1975 FRE enacted as a statute, since that time many amendments to the rule--some from the Courts and some from Congress.  

B. TX adopted a version of the rules in 1983--Civil, 1986--Criminal.  Texas integrated the two sets of rules in 1997.  

C. Almost 80% of states have adopted a version of the Fed. Rules.  10 states without including but not limited to IL, PE, VA, CA, NY.

D. Key names in Evidence--Wigmore and McCormick

II. Relevancy

A. Two Prongs--in order for evidence to be relevant it must meet both:

1. Logical Relevancy (probative value)--tendency to prove--this is an evidentiary problem

2. Materiality--fact of consequence--a substantive law problem--Fact of consequence-addresses an issue not covered by the elements of the law.

B. Rules

1. 401--what is relevant

2. 402--admissibility provision--must be relevant first

3. 403--excludes certain types of relevant evidence based on prejudice outweighing the probative value.

a. Under 403, there is a presumption of admissibility, there is a strong presumption in favoring admissibility

b. It establishes a balance test--"must substantially outweigh"

C. Relevancy depends on questions of the case--it is not inherent in any given piece of evidence.

1. Hypo 1--D damaged Joe's car, Gov has Wanda as a witness.  Wanda says D approached a parked car and trashed it.  D calls Jane who will testify that she was at Elm at 9 PM and did not see the D.  (The crime happened at 11 PM.)  Prosecution objects, sustained--irrelevant.  

2. Hypo 2--same facts--D calls Mary who will testify that she was w/ D early in the day when the D learned that Joe had give cocaine to D's 15-year-old daughter.  Prosecution objects, sustained irrelevant.  It is not material.  It does not have anything to do with this action--no mitigation for provocation of crime of criminal mischief.  What if D had killed Joe?  Then it would be material, because state of mind matters, provocation might lower it from murder to manslaughter.

3. State v. Kotsimpulos--deals with Probative value--Carver planting the pork chops is material, but there is no indication or evidence to support that fact.  One theory Carver's threat fails under 401 or fails under 403 because it might cause jury confusion.  401 is the better analysis--no probative value--it would confuse the jury.  The evidence of Carver's threat might have been relevant if it was coupled with any evidence of Carver's actions, by itself the threat fails the test.  

4. State v. Nicholas--Evidence of a group blood test as compared with the D, accused of committing a rape.  It is a question about probative value.  D sites the Sturdivart case, which held that scientific evidence might be accorded too much weight by the jury.  403--What is "unfair prejudice"--"an undue tendency to suggest decision on an improper basis", commonly an emotional one.  Tends to influence the verdict on grounds other than those presumed by law.  There is no danger of undue prejudice (not part of a hated group), but there is a danger of misleading the jury.  Review of the trial court decision based on abuse of discretion.  This is a higher standard.  The question is whether there is a clear lack of reasonable merit for admitting.  Should the trial court have excluded?  Problems with excluding--jury might wonder why there was no medical evidence.   Could it allow it, would be easy for the Defense Lawyer to point out the lack of probative value.  

5. U.S. v. Johnson--Focuses on fact of consequence.   Gov. dropped evasion count before the trial.  Congress had made it a crime to knowingly make a false statement on a tax return even if you overpay.  Thus, the Trial Ct. kept out evidence that Johnson had in fact overpaid.  

a. Johnson argued that he relied on his accountants and so this evidence whet to his good faith and knowledge.  Ct says that this is a valid argument, but there was enough other evidence showing that purposefully withheld information from his accountants believing his inference about lack of knowledge and second--(403)the gov. argued about the danger of unfair prejudice--the evidence tends to lead to a decision on an improper basis.  The 403 argument is better.  The first one puts the Ct. in the role of evaluating and weighing the evidence, which should be a jury question. 

b. Cannot keep out all prejudicial effects--i.e. the case of injured individual against deep pocket nameless, faceless corporation

c. The man who pays too much v. the man who pays too little, who is most likely to have cheated--it is irrelevant.  

6. U.S. v. McRae--403 cases dealing with allegedly inflammatory photographic evidence--happens in almost every murder case.  Either irrelevant or are outweighed--danger of unfair prejudice--inflames the jury's passion--D will argue that if jury sees the photos they will be looking to punish someone.  This is a weak argument.  No specific prejudice against the given D.  Nothing in the evidence that devalues the accused.  Need to give jurors more credit.  In practice, as long as judge excludes some stuff generally unappealable and prosecutor's know this and so they bring several pictures.  This rule also applies to photographic tort cases showing P's injury.  

a. Second issue in McRae--merry widow evidence--sleeping w/ other women immediately after death of wife.  Usually not admitted.  It is admitted in this case since he brought up the question.  He brought up evidence of his grief and so it was the fair of the prosecution to fix this false impression.

7. Simon v. Kennebuckport

a. Occurrence or absence of similar accidents--existence of other accidents maybe admissible if meet the requirement of "same or similar conditions"

b. Natural Recreations as opposed to contrived models like Fusco (see #8).  Early case law was fairly negative--generally inadmissible.  Not so true anymore.  403 is still a very big problem, risk of unfair prejudice.  Events unlike the case and other differences might be overlooked by the jury--misleading the jury or causing jury confusion.  This was simplified in Simon because of a large # of similar accidents.  

c. Cts are pretty skeptical of computer generated reconstructions--used as visual aids.  

8. Fusco v. General Motors Corp.

a. Demonstrations and experiments--GM used a demonstration--artificially recreated the accident and have a test driver pull a pin to cause the circumstances.  Trial Ct. excluded because it was not sufficiently similar.  GM says it is irrelevant, so then the burden was on Fusco to show that the prejudice substantially outweighed the probative value.  But prior case law said differently.  Standard for demonstrations is that the burden is on the party seeking admission.  Fusco stands for the proposition that the case law is not wiped away completely by 403.  It is appended to it.  

b. So the demonstration must be similar and if not there is a presumption of non-admissibility!!!

D. Conditional Relevancy 104(b)

1. When evidence is conditional on another fact, the evidence of the other fact must be sufficient--What is the role of the judge in this?  Judge must ask, if the jury believes these witnesses, could they reasonably make these inferences?  Judge is not to decide whether she believes them, that is a jury question.

E. Group of Cases

1. Sui Generis Case--Ct. can engage in this process of relevancy-balance that against 403--unique cases.

2. Have case authority, which suggest outcome based on particular facts.

3. Flight-escape cases--inference of consciousness of guilt--depends on timing--how close to the crime--crystallized into doctrine.  

III. Relevancy--Character

A. Character trait v. habit

1. To be a habit or pattern of behavior it must be a quite specific physical action and must be repetitious (unconscious).  

a. Habit is presumptively admissible--406.

b. Habit is more probative, because conformity to habit is much more consistent.  Problem with courts is that they use the word habit metaphorically.

2. Character traits--are patterns of behavior that effect decision or behavior.  Is the D generally peaceable or violent?  

a. Character is presumptively not admissible.  

b. Character traits tend to be less predictive.  It has weak probative value, is ambiguous, and is heavily moralistic in nature (high danger of prejudice).  

c. 404a prohibits circumstantial use of character.  Character to prove conduct on a specific occasion is circumstantial evidence.  "He was a bad driver, so he was probably at fault for the accident."

d. Other ways certain traits of character might be relevant.  Character "in issue" (405--an essential element of a charge or offense).  Example--Statesmen runs a story that Wellborn is a thief.  Wellborn sues, that makes the trait of character "in issue".  This means that you can prove method.  This usually does not come up in criminal cases.  Most defenses are not character traits--mental incapacity, consent, etc. are not character traits.   Character in issue is a civil pheneomen--i.e. defamation, negligent entrustment.  

B. 404 & 405

1. 404 Prohibition on the use of character evidence to prove conduct.  It applies to both civil and criminal cases.  This is different in cases where character is "in issue" (it is an element of the crime). 

2. Methods of proving:  reputation, opinion, evidence of specific instances or acts.  Examples of Reputation questions provided in Handbook pg. 339-40

3. In typical, respondent superior case evidence of servant past character traits would be barred--could only prove his or her negligence on this occasion.   Defendant could not prove his high level of care generally either.  Whereas, in negligent entrustment cases--unfitness of the D is an element and have to prove that D knew the servant was negligent

4. Need to read 404 & 405 together--anytime need to prove character can do it by reputation, testimony/opinion, & specific instances--Where can prove character by circumstantial evidence can only use reputation, testimony/opinion--cannot use specific instances. 

a. In criminal cases, do allow evidence of specific instances in given cases, but this evidence is of limited probative value.  

b. Opinion--one individual's opinion is too subjective---your general reputation in the community is supposedly more objective.  

c. Seems like evidence of specific acts would be stronger than reputation.  Acts can open the door to anything.  Opens Pandora's box, cuts both ways, a litany of good v. bad acts.  

5. Character other--when it is not an element, but not being used to prove conduct (pg. 75, Note 3)--Example wrongful death case, damages issue--earning potential or attentiveness of father (to pecuniary loss for lack of education of kids, companionship).  Courts tend to allow evidence in these cases.

6. 404(a)(1)  While prosecution barred from using evidence of bad character for a pertinent trait, but defense can offer such evidence to prove innocence.  If Defense raises it, however, then prosecution can open the door and rebut the character evidence with its own.  This is known as the D putting his character "in issue"--but is different than making it an element.  

a. First thing that happens when the character door is opened is the prosecutor will go up and try to impeach by asking the character witness--Have you heard he was convicted of….?  Prosecutor must have a good faith belief that he is asking about something real.  A document that supports the question need not be admissible as long as it establishes grounds for a good faith basis.  

b. Second Requirement--germaneness.   Question asked must go to the character trait brought up.  For example, in cases of violent behavior can bring up past battery, but not drug use.  

c. If the witness says no to the have you heard question---what can the prosecutor do---The prosecutor must abide by the witnesses answer.  Cannot challenge it, even if know the witness knew.  

d. Extrinsic proof not permitted.  

e. Hypothetical question--would your opinion change if you knew the D committed a battery---this is forbidden, violates the presumption of evidence

f. Limiting instruction--that act not allowed to establish the inference that he committed this crime.  

g. Rebuttal--can call bad character witnesses to impeach the defense--limited to reputation and opinion and not specific instances.  Can cross examine about acts, but cannot on direct or rebuttal because of 405.  

h. Use of rebuttal witnesses who are in law enforcement is a problem.  Texas Rule 405(a)--Texas rule different in order to be qualified to testify about character or reputation must have known the witness and reputation prior to the day of the offense.  Problem of a cop who looks at a rap sheet, but has little to no personal knowledge of the D.  Even the federal cases have ruled that bad reputation developed after the charge is irrelevant.  This is usually established through vore dire of the witness to show that he or she does not have the relevant knowledge.  

7. Rule 404(b) pg. 54 casebook, 78 handbook

a. 404(b) also known as other crimes, uncharged crimes, crimes not charged in the indictment, extrinsic offenses to the indictment, --Anti-propensity rule--cannot use acts to show propensity.

b. 404(b) second sentence is key--if some other crime, wrong, or act has some relevancy besides the prohibited relevancy of circumstantial character evidence--it may be permissible if it goes to proof of motive, intent, opportunity, preparation, plan, knowledge, identity, absence of mistake, etc.  Known as the inclusive approach to other crimes--can't show other crimes for purpose of showing propensity--the list is examples, it is not exhaustive.

c. Steps:

(i) Must identify a non-character relevancy--ideally one on the list--if not listed need authority (such as acts that show consciousness of guilt--i.e. flight, escape, resisting arrest)

(ii) Must be sufficient proof that D did the elements of the uncharged offense--Huddleston says this burden is not great.

(iii) Must survive the 403 balance--danger of unfair prejudice.

8. The probative value of good character is frequently much greater than evidence of bad character.  Law-abidingness is always a defense, but if bring it open it throws the door open for evidence of any criminality.  

9. Cases on 404 & 405

a. U.S. v. Gillaland--404(a) cannot support accusation of committing a crime with a propensity for committing that type of crime in the past.  "the state may not show D's prior trouble with the law, specific criminal acts, or bad name among his neighbors, even though such facts might logically be persuasive that he is by propensity a probable perpetrator of the crime….to so overpresuade them as to prejudge one with a bad general record and deny him a fair opportunity to defend against a particular charge."   403 dangers in this care are way too high.  Triers of fact will punish for past crimes even if not enough proof of this crime.  Need general protection--prohibition.  In Gilliland, the prosecutor tried to convert the D's witness into a character evidence--not entitled to do that.  

10. 404(b)  Continued

a. Requirements for admissibility:

(i) Non-character relevancy

(ii) Sufficient proof

(iii) 403 Balance

(iv) Pretrail Notice

b. Threshold Standards for admissibility

	Judge Decides
	Jury Decides

	Preponderance
	Preponderance  (weakest standard)

	Clear and Convincing
	Clear and Convincing

	Beyond Reasonable Doubt (Most Stringent)
	Beyond Reasonable doubt


c. Huddleston--threshold question--accepts the weakest standard in ruling on admissibility of uncharged crime evidence.  Judge rules only if the jury could "reasonably believe by a preponderance of the evidence".  Apply only a civil standard on deciding on whether it should go to the jury, even in criminal cases.  This rule is established by looking to 104(b) not 104(a)--an issue of conditional relevancy--i.e. whether the uncharged criminal evidence is relevant--is a relevancy issue and thus, the judge must not determine it on the truthfulness or weight of the merits.  Ct in a hearsay situation decides on merits--standard is preponderance--104(a)--do I the Judge believe it.  Thus, the hearsay standard is stricter in this regard.  

d. Not all state Cts agree even when they have the same rules.  Many make the judge rule based on the preponderance before jury can hear.  

e. Tx has adopted the beyond the reasonable doubt test by jury in criminal cases.  It still uses the Huddleston approach for civil cases.  (I am not sure about this--we need to discuss it)
f. Footnote 6, pg. 59--Strength of the evidence in establishing the similar act is one of the factors that the Ct may consider when conducting the Rule 403 balancing--this raises the preponderance standard and gives defense counsel something to work with in Fed. Ct., while it is built into the TX system.  

C. Identifying Non-character Relevancy--404(b)--(pg. 78 in the Handbook)  can use evidence of other crimes, wrongs, or acts for other purposes such as proof of:

1. Motive (pg. 67, Benton Case)--in order to prove motive--want to prove the D killed some other people (Uncharged) and victim could have testified to that.

a. Hypo:  Could be unrelated if Benton had embezzled and Zembito, the victim knew it, it would be probative as to motive without the relation in crimes.  

b. Prejudicial effect greater in the case then in the Hypo, but every Ct. will allow the evidence because the probative value is very high.  

c. Hate crimes evidence is a Grey area--is it evidence to propensity or motive since the animus is towards a group not an individual.  If the evidence is about an individual it will always be allowed.

d. A violent disposition in and among itself is not very probative of determining that someone killed a specific person, but a husband beating a wife, is probative if the husband is accused of killing her.  It shows his feelings about her.  That is evidence of motive not propensity.

e. U.S. v. Menzer--another example of silencing a witnesses--Wife and children were about to report to authorities sexual abuse of the kids, so husband burned the house down--killing them.  The past sexual abuse of the kids is highly prejudicial, but that evidence is so probative that it must be allowed.

f. U.S.  Madden--Caught stealing--trying to introduce evidence of drug addiction.  Burglary Cases--Middle of the road cases say evidence that the D was an addict alone is not enough, must show evidence of poverty, unemployment.  That is much less probative--only a generalized motive to steal, not to steal that person's stuff.  This evidence is very prejudicial.  

g. Sex Crimes:  Borderline cases---If prior act to specific individual, then it is highly probative.  But if it is a different person, it begins to look like propensity not motive.  Traditionally, this case was analogized to past homicides and was treated the same.  It was barred as character evidence.  But now, especially, in child victim cases, Cts will allow as motive --analogize pedophiles to drug addicts.  Fed Cts have allowed evidence of past violent sex and past sexual attacks in sex with adult cases as well.  

2. Opportunity--U.S. v. Green (pg. 68 casebook)--seldom used--D in order to perpetrate the specific crime--evidence that D would have to have the means to do it, i.e. a specialty.  Another example--D charged with stealing a car on June 1, evidence on May 30 that he stole a purse with the keys and address of the car admissible.  Another case involved a D who had a technique for getting through customs without being searched.  Opportunity often overlaps with Plan or Preparation.

3. Plan or Preparation:  

a. Acquisition of a type of weapon (that is a crime) shows preparation for a bank robbery.  D charged with robbery on June 30, stole a car used in get away on May 31.  Prosecutors can tell a story that includes other crimes not charged if they are incidental to the story--"intrinsic", "same transaction", "Inextricably intertwined", "res gestae"

b. Drug Cases--same transaction problem--charged with drug sales--a test transaction first before the big sale.  What if months later the big sale happens, is that part of the same transaction.

c. Labels can be fuzzy, but to actually pass must relevancy test must be strict.  Hypo--Burglar charged with robbing a house--prosecutors want to show past burglaries--say it shows  a plan--part of larger plan to rob these sections of houses.  Shows common plan.   Only plan was I am going to do this crime until I get caught.  Not a plan within this term.  Must mean something more than propensity.  Charged and Uncharged offense must have same relevance

d. TX Rule slightly different.  Must give timely notice--pretrial--to the general nature of such evidence.  No right to notice without request.  So D attorney always asks.  Thus, the requirement has become meaningless. 

(i) Notice requirement--deals with Ds right to be prepared at trial.  It is not very practical from the prosecution side.   He or she does not know all the uncharged offenses yet.   There is an exception to the notice requirement for same transaction in Texas 404(b).  Fed Rule does not have such language.  Advisory Committee was aware of this problem.  Said you don't have to give notice of "same transaction" crimes.  So functionally the two rules are the same.

4. Identity:  Signature crimes, handiwork, common m.o.  

a. Hypo 1:  State v. Witte--child molestation case---case is primarily testimony of the victim.  Her identification of Witte is key.  Witte's theory is one of mistaken identity.  Alibi always puts identity in issue or accuracy of ID witness.   Prosecution puts on the following evidence--different girl testified that Witte said the same thing to a different little girl ("Hey little girl, I lost my black and white bunny rabbit can you help me find it.")  The black and white bunny rabbit is the mark of zorro.  It is his signature line.  The two offenses must have been done by the same guy.  So the second witnesses testimony is tantamount to having two eye-witness I.D.s.  

b. Hypo 2:  Robbery Case--College neighborhood--the victim (a professor) on street is approached from behind by a robber.  The robber shows him a pistol and takes his wallet.  Prosecutors bring in a second victim who is also a professor who was approached from behind and both say that the robber said give me your wallet motherfucker.  Trial Ct. admitted.  Issue on appeal was it properly admitted.  No, D prevailed.  All of these characteristics were too general.  

c. Hypo 3:  McDuff--convicted of triple murder in Dallas as a teenager and is sentenced to death--his sentence is commuted to life and then gets paroled in the Mid-80s.   Killed Colleen Reed in Austin and another female in Waco.  In case, there were no eye-witnesses.  There was only circumstantial evidence.   Put it turns out that there was an eye witness, a co-perpetrator to the Colleen Reed murder, who the Prosecution called to testify in the Waco crime to which he was not a witness.  The prosecution did this under the theory of identity.   Common elements of the crime--both were young women abducted at night from public places, near I-35, victims were raped, strangled, and bodies dumped in rural locations.   However, in both cases the victim's hands were tied behind her back with white shoelaces.  

d. Hypo 4:  Dowling v. U.S.---while the m.o. was not similar, there were a few distinctive characteristics to I.D.  him.  Should be allowed.  D can argue that the differences show it was a different person.  

5. Intent:  if intent is an element--why doesn't it shallow the rule--still can't use it to show propensity.  Intent is often inferred in criminal cases---identification usually the primary issue not intent.  What kind of case has intent in issue?  Homicide case--McRae--the gun accidentally went-off.  Lewis case--says he didn't mean to kill the child, but evidence of prior abuse shows intent otherwise.  

a. Beecham Case, a mailman being investigated for stealing from the mail.  Mail investigators send a letter with a  silver dollar and he takes it out.  They confront him.  He says he didn't steal it.  It must have fallen out in his bag.  So they do inventory of his mail and find a # of other stolen goods.  Shows evidence of intent.

b. Wigmore says that this is not an inference.  It is a chance issue.  The more time a mistake happens, the more likely it is a crime.  Not a character inference.  Want to know his state of mind.  

c. It is critical that intent theory remains limited to cases where there is no dispute over identity just intent.  

6. Knowledge-- It is not a crime to possess cocaine unless you know it is cocaine.  Can show evidence that the D knew before.  

7. Absence of Mistake or Accident (overlaps with knowledge and intent)--saying it is a mistake is just arguing knowledge and intent.

IV. Sex Crimes Rules:   413, 414, 415

A. General:

1. Rules:  (these rules preempt 404 on evidence of sex crimes)

a. 413 covers sexual assault (rape of an adult victim)

b. 414 child molestation

c. 415 Civil suits that focus on these category of offenses.

2. Elliot Case (pg. 77)  Common law case that lead up to the rules.  Motive is the label that Cts are settling on---if it was same victim, then it is easy--it shows sexual attraction.  If assault was against a different person, then it is not allowed generally, but this is broadened into a category of victims in child victim cases where the line between propensity and motive becomes very blurry.

3. The most hazardous inference is from propensity to identity.  

B. 413 & application of 403--a case where consent is the issue versus identity.  In the consent scenario, it works very well and is very probative.  But case where it is a stranger and identity is an issue, it does not work nearly as well.  If dispute is about identity (a stranger rape case) under 413, prior convictions very hazardous.  It is the problem of rounding up the usual suspects.  DNA has resolved a lot of these identity issues.   

C. Do allow evidence in cases of child sexual assault where identity is at issue, because in that case the inference is shorter.  

V. Victims--character evidence in a criminal case and rape shield--404(a)(2) & 412

A. 404(a)(2)--Can only use evidence of character of the victim to support a claim of self-defense or in homicide cases.  

1. Can offer evidence that the victim had a violent disposition--Gov. of the Virgin Islands v. Carino (pg. 93)--he shoots his wife after a fight, they had a stormy relationship--violent, his girlfriend killed a previous boyfriend.  So Carino allegedly was sacred that she might do the same to him.  Her prior manslaughter is not admissible to show that she was dangerous or aggressor this time under 404(a)(2).  Can only show character from reputation or opinion since it is circumstantial--cannot show evidence of specific instances, circumscribed by 405.  

2. In this case, it might be allowed as communicated character (pg. 77 Handbook),  another use of 404(b)--Richardson's prior manslaughter not allowed to show character, but is allowed to justify or show his fear.  Self-defense is defined by the mental state of the accused.  If uncommunicated, specific acts not allowed.  

3. 404(a)(2)--Rebuttal by prosecution--reputation or opinion.  At outset cannot show peaceable nature of victim or violent nature of D, but prosecution can rebut any evidence to those facts presented by the D.  

a. What opens the door to peaceable evidence of victim character differs in cases of homicide and assault.  In a homicide case, the victim is dead, assault usually alive.  Any evidence that raises the inference of self-defense in a homicide opens the door.  D does not have to attack the character of the victim unlike assault.  If D in homicide ask questions about who was the aggressor, that opens the door--not in assault.  

B. Rape Shield 412--Summit v. State, Commonwealth v. Plack (pg. 84-92)

1. By 1978, almost every state had a rape shield law.  They all have them now.  412 is a restrictive relevancy rule.  

2. Problem with way the rule is written.  412 bars all this evidence, without regard to purpose (unlike 404).  Except it includes the (c) provision which says except for when barring would violate the constitutional rights of the D.  This exception refers to the confrontation clause.  

3. TX exceptions are different (they are better defined)

a. Allowed to rebut scientific evidence of the state.  Example:  Nicolaus--D had right blood type, D Lawyer wants to show boyfriend has the same blood type.  

b. Evidence that the victim has consented to the same act before with the D.  

c. Two more specific exceptions in Texas.  (c) & (d) provide for exceptions for motive and bias.  Commonwealth v. Plack exception--charge against him is fabricated--motive is a previous relationship.  Both cases rely on Sup. Ct. case Davis v. Alaska--confrontation clause case--statute barred the use of juvenile criminal adjudications.  Juvenile a witness against Davis--Davis wanted to testify that the juvenile was on probation and therefore, on string of prosecutor.  Placed him under pressure to say what the prosecutor wanted to hear.  Very probative.  Alaska Ct upheld, the ban on this evidence.  Sup Ct says the statute is important, but it circumvented D's constitutional right to impeach and confront his accused.  

d. In case of conflict 609 prevails in TX--a conviction of prostitution could be used against a witness--maybe --old cases.

e. Structural problems with Rape shield--in all others the category of evidence is not prohibited per se, only for certain purposes (i.e. 404, 407).  These other rules had a common law basis.  Rape Shield entirely a legislative creation.  

f. (b)(1)(B) added in order to prove character in conformity therein--modified the TX rule--to show character of witness to show conformity within--no reason to allow reputation or opinion can only use specific behavior.  Limit specific acts to consent case.  

g. The way these statutes are interpreted these new laws and the Fed one are functionally the same, exceptions are created out of the constitutional exception in cases where the evidence needs to be admitted.  These are harder to get though because need to get the Ct to make a Constitutional decision.  Anytime D is going to bring this up in Hawaii must give pretrial notice and have in camera hearing to protect privacy.

C. Civil Cases:

1. Perrin v. Anderson:  Ct gets only two of four issues right.  Civil rights wrongful death case against police officers.  Officers supported their self-defense claim by bringing in other examples of Perrin's violence toward cops.  Was it proper for Trial Ct. to admit it?  Could use specific acts to show they were reasonable in being afraid.  Can also offer evidence as to reputation and opinion to demonstrate his violent nature or to show he was the first aggressor.  Ct is right on this.  Perrin's behavior/actions were not an essential element of self-defense so could not use specific acts.  Ct says however could use evidence of reputation or opinion.  Ct is wrong.  Can only use reputation or opinion to rebut in criminal cases under 404(a)(2).  Cannot use circumstantial character evidence to prove conduct in civil cases.  

a. 3rd issue in Perrin is use of acts reversible error.  Ct says it is okay because this showed a habit.  Rule 406--It is not a habit however.  Like the Weil v. Seltzer case (pg. 100)--Dr. Seltzer gave huge prescriptions of steroids for 20 yrs to help allergies.  Trial Ct. allowed P to bring 8 other patients where Dr. Seltzer did the same thing.  Appellate Ct says not a habit.  Habit is unconscious.  

b. 4th Issue--also attacked Mr. Perrin for having pornography around the house in front of his kid.  This was allowed under damages theories to evaluate companionship.  It is character evidence, but is not being offered to prove conduct and therefore, is not barred by 404(a).  Can prove this by specific instances.  

2. 404(a)(2) of TX rule--has (b), which allows it to rebut in civil case or in assault case to rebut peacefulness.  TX rule differs from Fed rules because exceptions of Fed Rules A(1) & (2) are extended to civil cases.  Intentional tort and moral turpitude can use it, because it is in issue.  TX is the minority rule on this issue.  TX is wrong, because character evidence is bad.  

VI. 407, 408, 409, 410, 411

A. Subsequent Remedial Measures Rule 407 (pg. 92 Handbook)--a repair, design change, firing or disciplining of an employee--these actions are inadmissible.  

1. Two Reasons for this problem (common law)

a. Don't want to discourage such measures--a safety justification--extrinsic goal.

(i) Extrinsic policy--an outside source controlling evidence.  Exclusion has nothing to do with accurate fact-finding--done for other purposes.  (Examples rules of privilege, search and seizure exclusions even through very probative.)

(ii) Probative Policy--most exclusionary evidence falls here--even though it is relevant something about the evidence--makes it excludable.  

b. Also a probative policy justification for excluding--the fact a repair was done after is probative in other way was misleading

(i) Hard to judge actor's conduct of foresight

(ii) Rule is like 407--inadmissible if offered for this purpose inadmissible if offered to show negligence or culpable conduct

(iii) Now applies to strict liability product cases--amended recently--adding "a defect in product, a defect in product's design, or a need for a warning or instruction." 

2. Timing--the remedial measure must be taken after the injury or harm in question occurred.  A remedial measure taken after the purchase of the product, but before the occurrence that gave rise to the action is not a subsequent remedial measure.

3. Ault v. International Harvester (CA Sup. Ct)--accepted that products cases where different (lead to the amendment to rule 407 including strict liability product cases).  Should subsequent designs be excluded to prevent them from fixing.  Ct. says no they will fix anyway.  Tow objections to this analysis:  (1)  ignores probative justification.  Must show it was defective at time it was sold;  (2)  Product Liability D more worried about future than past lawsuits--this justification may not be true.  Most Circuits rejected Ault.  In State Cts, where Ault question came up, states divided evenly whether the exclusion applies to product liability.  TX followed Ault, then it was codified in TX rules--remedial measures admissible in product cases.  

4. Exceptions--ownership, control, or feasibility of precautionary measures if controverted or impeached

a. Control--who has the duty to maintain/keep safe.  P says not in control, then the D could bring up evidence that the P later fixed it (i.e. a broken stair case).  

b. Feasibility--(Anderson v. Malloy pg. 108)--Women attacked in hotel room sued for inadequate security--evidence that after incident they added a peephole and chains--Disallowed in T.C. and then loses on appeal--should have been admitted because D controverted feasibility.  Ds ill-chosen phrase--would have resulted in a false sense of security--feasibility not limited to physically not doing it, it infers that it would make it even less safe than now--that controverts the feasibility, would make the situation worse.  

(i) Don't want to characterize what you did as the best--don't have to do what is best only reasonable.  Impeachment examples given on pg. 94.  

(ii) Hypo:  Sidewalk skewed--then repair after accident and claim there is no problem--could impeach.  

B. 408 Compromise and Offers to Compromise

1. Parties have settlement conference--both sides admit things (Rochester Machine Corp. v. Mulach Steel Corp. (Pg. 123)--PA rule--statement of fact is admissible and offers and terms of deal are not.  Shows the common law exclusion of offers to compromise.  Rochester sent Mulach a letter and Mulach responded by accepting some of the claims and arguing some.  The letter is admissible--it is in no way an offer to compromise.  At time of the letter there was no dispute yet.   In order for there to be a compromise:

a. claim

b. disputed (validity or amount)

c. Effort to compromise--protected area

2. Very important to realize the chronological importance of 408.

C. 409--Payment of Medical and similar expenses--agreement to pay or offer to pay hospital bills excluded, but accompanying statements are admissible--i.e. "I feel so guilty."

D. 410--Pleas and Plea Discussions

1. U.S. v. Greene--stuff said to police officer not covered; police are not the attorney for the state.  Only to prosecuting attorney.  PR prevents you from calling up the D if you are the prosecutor without the D's Lawyer's permission.  What if the police officer says the DA has given me the authority to bargain an appeal?  That is protected--in this case it was not found.  Police Officer can be an agent for the prosecuting authority.  

E. 411--Liability Insurance--proof D did or did not have insurance is inadmissible.  Charter case (pg. 135)

1. Can be used for certain purposes--proof of agency, ownership, or control, or bias or prejudice of a witness.  Bias impeachment is very strong.  P wants the jury to know the amount of the insurance and wants to put it into evidence. This is never allowed.  

VII. Hearsay

A. Introduction

1. Definition:  A statement made out of court that is offered to prove the truth of the matter asserted.  

2. Reasons for the Hearsay Rule:  (in a & b declarant has a false belief, in c & d Declarant has correct information, but it leads to a falsehood either accidentally or intentionally.  Declarant has truth.) 

a. Perception:  misidentification

b. Memory

c. Narration--accidental miscommunication--ambiguous words  "I saw Buff at the game."  Don't know which game.

d. Danger of insincerity--lying

· Hearsay ban designed to protect against these problems.  Antithesis of hearsay:  Direct testimony--couldn’t these dangers be called the dangers of testimony--same risks apply.

· Credibility includes perception and memory--it is not just sincerity.  CX will cause a lot of stress in people who are telling the truth.  

3. What is different between out of court--declarants and witnesses:

a. Cross-Examination--part of confrontation

b. Witness has to swear under oath to tell the truth--justification for this is religious--fear of divine punishment will hold witnesses accountable.  The oath is directed at the sincerity problem.

c. Presence--body language--confrontation right.  

(i) Demeanor is valuable evidence--can see if a person is lying.  Probably not true, people think they know when they are being lied to and paradoxically, they think they are good liars.  Turns out only this last belief is true.  People only do slightly better than chance when deciding if people are lying.   Best way to determine if someone is lying is that their story does not add up.

(ii) Trial of Sir Walter Raliegh for treason--accuser made a written confession.  Raleigh argued bring him in here and accuse me to my face.   Modern example--criminals point to someone else to get cops off their back or are angry at that person.  

(iii) Transcript gives you oath and cross, but is missing presence.  

4. Cases:

a. Commonwealth v. Farris--Prosecutor asked the Police Officer if the D's co-conspirator told him anything and then asked if arrested the D after talking with the co-conspirator, inferring that he ratted on him.  Jury knew what co-conspirator Gary Moore said after that question.  This is known as indirect or backdoor hearsay and it is not allowed!!!

b. Schaffer v. State-- a guy caught with lots o' peyote--his theory is that he is a nark for Jimmy Seals in the Abilene Police Department.  Prosecutor should have called for a continuance and brought Jimmy in.  Instead had a cop testify that he called Seals.   That is hearsay!!!

c. Hanson v. Johnson--Verbal acts of a person who is not a witness to show…agreement, disagreement, acceptance, etc.  Out of Ct. statement by Shrick.   

(i) Words of assertion of a fact versus words as fact--they were words of conveyance.  You have a half divided interest in the corn.  It is admissible.  

(ii) Verbal Act Cases--the utterance has legal significance--words of conveyance, words that are a threat, words that constitute a legally significant acts.  Must be told directly.  

(iii) Hypo:  person says the driver gave me permission to drive---if this statement was made after the accident it may be true or false.   Witness heard prior to the trip you can take the car--objection hearsay--overruled--statement cannot be false--words that create legal consequences from the statement.   Manifestation of consent.   

d. McClure v. State--Trial Ct excluded evidence that Declarant Cindy Haynes told him that his wife was cheating on him--Appeals Ct. rules not hearsay because it goes to his state of mind, regardless of the truth.  Truth is irrelevant.  Looking for manslaughter--seeking an affirmative mitigation, heat of passion.  You have to make an inference from the statement.  It is still statement as fact.   (I am not clear on this last point, but it is in my notes)
e. Player v. Thompson (handbook pg. 205)--testimony that motor vehicle inspector told Ds prior to accident that the car's tires were unsafe .  May get a limiting instruction--only use evidence of her knowledge that the tires were worn, not that they were in fact worn.  This comes up a lot.  Nonhearsay for one purpose and not for another.  Must request this instruction

f. Smedra v. Stanek--had abdominal surgery--surgical sponge left inside.  Evidence excluded from another Dr. who heard the nurse say the sponge count did not come out right.  Non-hearsay that a sponge was left during this surgery.  

g. U.S. v. Zenni--cops investigating D for bookmaking when searching the apartment, they receive several incoming calls form people seeking to place bets.  Held not hearsay--implied assertion is expressly excluded from the operation of the hearsay rule by Rule 801.

5. Out of Ct. utterances offered for other purposes:  

a.  "Not offering for truth just for fact said"

b. great majority allow verbal act and state of mind

c. Often in criminal cases as to tips to give probable cause or reason for investigation.   This shows the police officer's state of mind.

6. To have hearsay must have a statement:  Statements are assertions and non-verbal assertions that are offered to prove the matter asserted.

7. Lying:  

a. Study of eye-witness identifications show that there is a high likelihood of mistake.  No correlation between confidence and accuracy.  But confidence is key to whether someone believes it.  None of the above characteristics:  oath, presence, or cross are effective in helping the triers of fact to evaluate the honesty and accuracy of a witness.  Cross is key to point out inconsistencies and misperceptions of statements.  

B. Common Law, Federal, and Texas Rules of Hearsay---Five Scenarios:

1. N (Nurse):  V said, "D did it"--verbal assertion

2. N:  V pointed at D and then his injuries--non-verbal assertion

3. N:  V hid from D, non-verbal, non-assertive conduct

4. N:  V said, "Don't let D in here."  Not an assertion, not a fact, non-assertive verbal conduct--means any utterance that is not an assertion.  U.S. v. Zenni--not a statement.

5. N:  V said (when D walked in) "I didn't tell them anything."  Wrongly decided pg. 154, Note 1--assertion, but not offered for truth of statement--assertion used inferentially--is a statement, but it is not being offered to prove what is asserted.  

	Scenario
	Common Law
	Fed Rules
	TX Rules

	1
	Hearsay
	Hearsay
	Hearsay

	2
	Hearsay
	Hearsay
	Hearsay

	3
	Hearsay
	Non-hearsay
	Non-hearsay

	4
	Hearsay
	Non-hearsay
	Hearsay

	5
	Hearsay
	Non-hearsay
	Hearsay


6. TX rules--(a) statement--nonverbal intended as a substitute for verbal expression.  3, 4, & 5--the risk of ambiguity and misinterpretation are much greater, especially when there is no cross-examination to establish that.  This is where CX is most effective.  Focused to much on truthfulness.  

7. Facts of Wright v. Tatham--out of court letters--as to whether the testator was mentally competent.  Only relevance of letters shows that those who addressed him presumed his competency.  Out of court statement to show truth--this is #4--Fed Rules reject holding of Wright v. Tatham that it was hearsay.  

8. Wellborn alternative to TX 801  (a) statement---a verbal expression oral or written or non-verbal intended to act as communication;  (c) Hearsay is a statement, out of court, offered as evidence of declarant's belief in a matter, to prove matter, to prove the matter believed.

9. Hypos

a. Prosecution of D for assault on a married woman, husband was a witness--Minute they brought D in, the husband attacked him (#3)--Common law hearsay.  Federal rules and Texas this is non-hearsay.

b. Suit on life insurance policy--expired 12:01 AM on July 1, dispute as to whether X died before midnight.   

(i) Witness passed House at 11:00 PM and noticed a black wreath on the door.  (#2 non-verbal assertion--hearsay).  This is like evidence of wearing a wedding ring, comes under the 804 exception, but only if declarant is unavailable.  

(ii) Witness sees the physician at 11:30 packing up his staff--#3 nonverbal, nonassertive--if had pulled the sheet over the head, then maybe borderline #2.  Notes say in a borderline case between assertive and non-assertive that it should be let in.  

(iii) Witness comes in 11:45 and Dr. said Ds final wish was to pay all medical bills.  This is #5, assertion used inferentially.  

C. Prior Statements 801(d)(1), 804(b)(1), 801(d)(2)

1. Prior statement--out of court statement by a witness that is done under oath and so the hearsay problem is solved.  Former testimony should be allowed--generally admissible if meets certain requirements.  Anything used-a party admission-that helps the party is hearsay.   Hearsay Rule is a procedural right of the parties.   It protects you against other people's statements not from your own statements.  

a. Hypo:  tax assessor values land at $100,000 and party disputes, states land is worth $50,000. Not allowed in that case.  Then the state comes in and condemns the land, can use the $50,000 statement against the party.

b. Hypo:  Disgruntled wife sues husband and says he is a drunkard.  He dies and she seeks the life insurance.  Life Insurance refuses to pay saying he lied about drinking.  

2. Rules

a. 801(d)(1)  Prior Statement by a witness

b. 804(b)(1) Former Testimony

c. 801(d)(2)  Party Admissions

3. 801(d)(1)

a. Three parts:

(i) Inconsistent statements

(ii) Consistent statements

(iii) Prior Identification

b. Basically all prior inconsistent statements are admissible for merely impeachment.  The question in U.S. v. Castro-Ayon is whether it can be used for substantive purposes.  Problem of turn coat witnesses.  Common law can admit to impeach--neutralization theory of prior inconsistent statements.  Cannot be used as substantive evidence.  We know the witness said something which was untrue and credibility is damaged to all the witness said.  Gov cannot prove the case against Castro-Ayon without the witnesses:

(i) The problem is not the limiting instruction, the problem is a directed verdict of not guilty.

(ii) Initial rule was going to allow for substantive admissibility of all prior inconsistent statements--CA set up its rule that way, withstood a confrontation clause challenge in CA v. Green.  Theory of the change--defense gets to cross examine about the inconsistency, not unfair to the D.  The House Committee would not go along with the rules; rejected the Supreme Court rule.  House wanted to limit substantive evidence to statements from a prior trial.  Compromise occurred--added at a trial, hearing, or other proceeding.  Other proceeding meant at first to include grand jury. 

(iii) Castro-Ayon holding enough like grand jury not enough like sworn statement.  The vast majority of prior statements will not qualify.  

4. TX Rule 801(c)(1)(a)--includes the language or other proceeding except a grand jury proceeding in a criminal case.  Grand jury not substantively admissible--if witness points finger during grand jury and turns coat at trial then admissible in Fed. Ct., but not in TX.  Always admissible for impeachment.  This rule only governs substantive use.

5. 801(d)(1)

a. (A) Inconsistent

b. (B) Consistent

c. (C) IDS

6. Prior Consistent Statements

a. What is wrong with using prior consistent statements--waste of time, objection boring.  If your witness is bad, want to call someone else to quote the testimony.  No good reason for allowing--these are all relevance issues.  

b. Tome v. U.S.--Is 801(d)(1)(B) the exclusive source of admissibility of prior consistent statement--can get it in to counteract impeachment and rehabilitate.  Breyer argues this is a relevancy problem not hearsay.  All inconsistent statements are admissible for impeachment---some admissible for substance.  Starting point for consistent statements is not admissible for relevancy purposes.  Everyone agrees that the common law had the pro-motive, temporal requirement on prior consistent statements.  SO question is what framer's of the rules intended.  Kennedy has strong evidence framers' sought to codify the common law.  Sought to exclude prior consistent statements unless it tries to rebut a recent fabrication or improper influence.

c. Only time can get in prior consistent cases is when:

(i) Witness has been impeached with motive to fabricate, recent fabrication, or improper influence

(ii) Needs to meet the pre-motive temporal requirements.

d. State v. Campbell--TX version of Tome--Big dispute over ID of D as murderer.  Eye witness said it was Campbell--impeached on grounds get $400 reward if convicted.  Prosecution called 3 witnesses who offered prior consistent statements, but were all made after she knew of the reward--equals reversible error.

7.  Witness IDs

a. United States v. Lewis--Star witness points to the US Marshall and not the D.  Congress first pulled out this provision and then put it back in.  Public Defender makes three arguments:  (1)  (C) only covers live identification not from photos--Ct rejects (even police sketches allowed); (2) Only allows the identifier to testify about the ID not a third party who was present--Ct. rejects--rule out of court ID is not hearsay;  (3) Testimony presented to rehabilitate was testimony to prior inconsistent statement--does not qualify under A, because did not happen in a trial or other proceeding--Ct rejects--whole point of (C) is that it overrides (b) and (a), if it qualifies it is privileged.  

b. Eyewitness IDs bad--notoriously unreliable--eyewitness is bad, but is better closer to the event.  

c. Notes on pg. 185--lays out the constitutional rules of confrontation

d. U.S. v. Owens--Victim had a traumatic brain injury--longer knocked out--greater the amnesia.  First couldn't remember then remembered Owens, but by the time of trial could no longer remember.  Allowed in evidence, because of prior ID.  Owens convicted.  Two arguments on appeal.

(i) Rule based--declarant must testify and be subject to CX before the prior ID is allowed or if unavailable for CX. Missouri v. Vlach pg. 174---a (b) case--L coached witness--evidence comes out--couldn't bring in prior statements because left and were not subject to CX.  Owens' rule argument is that because his memory is gone he is not subject to CX

(ii) Constitutional--could not confront the witness--every question--I don't remember

(iii) But Owens did submit to CX--if says I don't remember--helps Cross-Examiner.

D. Former Testimony 804(b)(1)

1. Rule

a. (1)  Party against who offered (or in civil case "predecessor in interest"--TX "person with a similar interest")---must have been with party when taken.

b. (2)  Similar motive

c. (3) Unavailable

2. Common Law

a. Identity of Parties

b. Identity of Issues--this is different--were issues the same in the proceeding--Common Law would have come out the same in Ayers.

c. Unavailable

3. Unavailability

a. State v. Ayers.  Retrial of Ayers for murder of her husband.  She (wife) and Ayers conspired to kill the husband.  Ayers can be called now already been convicted--double jeopardy does not apply--he refuses and they cannot make him testify--This is a form of unavailability.  

b. Not enough just to show the person is outside the bounds of subpoena process--must also be unavailable.  

4. Similar Motive

a. Were the L's motive identical--depositions in civil cases covered--if that person dies then the deposition is routinely admitted.  You don't usually ask the witness your CX questions during a deposition--you want to save them and not tip off a hostile witness.  Deposition is for discovery so you tend to ask lots of open ended questions.

b. Dissent argues in Ayers--because L could always say I would have asked different questions, because some evidence is different now--I would have conducted the interrogation differently--too common--it is a bad argument.  Problem with this argument is that it would make too much evidence inadmissible.  

c. Can't give her a new opportunity, witness is unavailable so the choice is binary--admit it or lose it completely.  Not really hearsay--testimony under oath, subject to CX in presence of jury.  Courts do not like to throw away good evidence especially in a criminal trial.  

d. Case of lack of testamentary capacity--testator was committed to a state hospital--psychiatrist testified in trial in commission that she was crazy--Relatives sue.  NY Sup. Ct. said the issues were the same--Ds mental state.  Today's rule would have barred it, since the motive is different.  Relatives seeking to invalidate the will--Modern law is more restrictive.

5. Hypo--P1 v. Bus CO, P2 v Bus CO

a. Common Law--test of witness who testified in first lawsuit and then became unavailable could be used against the Bus CO, but not P2 in 2nd lawsuit.  That is unless P2 was a privy to P1.  

b. Congress did not broaden the admissibility of this type of evidence but 804(b)(1) predecessor in interest is interpreted to broadly encompass any party with a similar interest and motive so the courts have changed Congress's intent.  As hearsay goes there is not much better than this type of evidence--Both the Ps and Ds bar wanted to admit this type of evidence.  TX rules "or a person with a  similar interest".  In practical effect, the law in Federal Courts and in Texas is the same.  

E. 801(d)(2)  Admission by Party Opponent (Same in TX)  Judge decides these questions under Rule 104(a)

1. Rule

a. (A) individual

b. (b) adoptive--individual by silence

c. (c) authorized

d. (d) agent/servant/employee

e. (e) coconspirator

2. Theories of Estoppel

a. (A) makes sense to hold parties to own statement against themselves.

b. (B) adoption--when someone makes a statement and a party says "right on" or expressly agrees--This is very similar to (A).  

(i) Admission by Silence--People v. Green--Contention was that D conspired to have someone shot.  Wife said to Green "I am not going to agree just because you had Moore shot."  He was silent in response.  This is not admissible because he had other motive to stay silent, wife had a gun, they were arguing, and she was threatening him.  

(ii) Dayle v. Ohio--Sup. Ct. held that after Miranda warnings are given--silence no longer admissible.  In the case, police gave Miranda warnings and then D later pleaded self-defense--why didn't he say that when the cops arrived--silence will not be held against you--cannot use in trial.  

(iii) Fletcher--pre-arrest--allowed because Miranda warning had not been given--this is weird, because everyone knows the Miranda warnings.  A number of states have repudiated Fletcher v. Weir.  Pre-arrest silence cannot be used period in TX.

c. (D) If party makes statement as an employee during time of employment related to things within the scope of his job--admissible.  However, government not subject in caselaw to this rule.  We don't know if this is good law under the rules.  Some cases say yes and others say there is no reason for a government exception.  

(i) qui facet per alium facet per se--if you act through another it is the same as you acting.

(ii) Under common law the employee had to have authority to make the statement, but you have him authority to act and even though you didn't give him specific authority to speak his unauthorized statements like his unauthorized acts should be held against you.  Need not be in furtherance

(iii) Mahlandt v. Wild Canid Survival and Research Center--Child crawled under a chain link fence into a wolf's den--scratches on child match the fence.  Question was the child bitten by the wolf or was he merely scratched by the fence?  Evidence excluded as admissions against company--Reversed, should have been allowed.  One is a statement by the keeper of the wolf to his boss that Sophie had bit a child and a board meeting discussion on the subject of liability.  Ct says should have been admitted as a party admission.  403 would exclude the board meeting because of its weak probative value.  All of the statements qualify under (D)--they are agents or supervisors or employees--which falls within the scope of employment.  TC thought the declarant needed personal knowledge of the facts (not the case here).  

(iv) Hypo:  Burns sued, because Smithers ran someone over.  Any bad comments Burns made about Smithers admissible.  If he said I am really upset that I heard Smithers hit someone, not asserting for a fact, no knowledge.

d. (C) is a fifth wheel--anything that would qualify under (C) would be incorporated under (d)

e. (E) Coconspirators have long been held liable for the wrongs of coconspirators--you shouldn't get into this kind of thing.  You will always be held responsible for the things coconspirators say against you.  

(i) US v. Inadi--D argued there should have been an unavailability requirement to coconspirators--would have extended a no availability requirement to all hearsay.  But Ct rejects this for lots of reasons--Coconspirator exception here to stay.

(ii) US v. Bourjaily--procedural problem--in order to qualify must have been a conspiracy, statement made against party must be from a conspirator.  Declarant must be a conspirator.  Must be made during the conspiracy, and a statement that furthers the conspiracy.  

(a) Who decides if it was a coconspirator situation?  The judge.

(b) What is the burden?  Pre-ponderance of the evidence applies to all preliminary questions of proof under 104 in both criminal and civil cases.  

(c) Ct can consider hearsay in deciding preliminary questions of facts, so can consider the statement.  

(d) Stevens Concurrence--Can the statement itself be the only evidence on admission, Stevens says no.  Cannot bootstrap--statement can be part of evidence on preliminary questions, but not the only evidence.  Rule amended-to codify this rule--statement alone is not enough--this has little effect in practice, however.  

F. True Hearsay Exceptions

1. Statement against interest 804(b)(3)--unavailability a requirement for this rule, it is not in TX.  Argument for trustworthiness fairly strong.  Would not lie about inculpating himself.  

a. Common Law--four types of statements against interest

(i) pecuniary--money

(ii) Properietary--land

(iii) Penal (Offered by an accused--Barrett, offered by prosecution Williamson)

(iv) Social

b. U.S. v. Barrett (pg. 230)--Exculpating statement by someone else.  I did it with some friends, but not Barrett.  Common Law flatly excluded penal statements against interest.  Problem if exclude all-limits lots of evidence that is probative and likely is not fabricated.  

c. US v. Williamson--issue different not worried about protecting defendant here (tying to exculpate)

d. TX rule different--abolished the unavailability requirement--TX recognizes the social context--would subject you to hatred, ridicule or disgrace (was part of Fed. rule but Congress rejected.  This is not a big deal because there are not many statements allowed under the social category--exceptions sexual conduct, membership in Aryan Nation.  Once case declarant a small town clergyman admitted having sex in a public restroom with a stranger.   Timber Access Industries v. US Plywood pg. 228-29.  McCormick an advocate for admission this statement would not qualify under the TX Rule.  

e. Robinson v. Harkins pg. 227 Civil case on this issue--Robinson argues that the statement was against pecuniary, penal and social interest.  Big issue is whether the vanished husband was driving or not--if driving then in scope of employment.  He filed a claim for worker's comp to get money--looks like a self-serving statement--Trial Ct. disallowed.  Sup Ct. says no these were disserving statements, because he subjected himself to tort liability and criminal liability--social interest--it caused his wife to become a paraplegic.  

2. Validity of Collateral Statements

a. Williamson Case--Kennedy Concurrence--the best part of the decision--where the relevant part is the collateral matter--Can the party against interest pull the collateral matter in.  Ct adopts Jefferson approach only allow in against interest part.   Wigmore would allow it all in.  McCormick would allow in all neutral statements, but not self-serving collateral statements.  In the facts of the case all statements against interest made by Williamson were already proven and known--not against interest.  Since Williamson Cts have been a little looser with their interpretation and have been looking to the circumstances of the statement and underlying truthfulness.  

b. If statement made in non-custodial context and is trustworthy and can be corroborated, it will be allowed--if under custody probably not allowed.  

c. Statement against interest is firmly rooted, but not the more broad interpretation--pecuniary and properietary are firmly rooted--penal is not.  Once it falls within a exception you have found particularized trustworthiness.  

d. US v. Barrett--if Tilley being prosecuted then it would be against interest or against Buzzy maybe alright if can corroborate.  Barrett would pass under the Williamson precedent.

3. Excited Utterances Rule 803(2)

a. Psychological analysis focusing on sincerity--won't have time or ability to think of a lie or deception.  Stress might have a negative effect on every other rationale against hearsay.  Same as in dying declarations.  Critique has been that it is interpreted very broadly to let lots in.

b. Res gestae (meaning same transaction)--used to explain--inextricably intertwined.  

c. Great liberality in the timing requirement--especially with regard to children.  Pg. 220(4) in handbook--Instances of child declarants where days have passed.  Evidence rules generally bent in child victim cases--in TX Art. 32.032 Outcry statute--if a victim of assault crime is a child who is 12 years and younger does not matter how long time has passed, but child must testify.

d. Hawkins v. State--90 minutes passed--how long will stress last.  

e. City of Dallas v. Donovan--City being sued for not replacing a downed stop sign, which caused an accident.  P must show that the City had actual knowledge that the sign was down.  Declarant sees accident and gets out of car and says I told the city that it was down.  There is an argument about the subject matter of the statement--excited utterance not about accident, but about a collateral matter.  But case law is pretty clear that collateral matters contained in the statement are admissible.  

f. Differences between construction of present sense impression 803(1) and excited utterance 803(2).  Under 803(1) other matters are fatal--not a present sense impression.  Under 803(2) applies to any statement to the startling event even if to another collateral matter.  803(1) applies to a statement describing or explaining what you are perceiving.    

g. US v. Napier--Victim says he killed me, when saw photograph of D then that was the exciting event (seeing the photograph even though it happened later).  

4. Dying Declarations

a. Difference between TX and Fed--Common law dying declaration only recognized in criminal homicide cases--TX and Fed make available in all cases--Congress then stepped in and only allowed in criminal homicide cases or civil cases--does not have to be a dying statement of a declarant

b. State v. Quintana--a declarant while believing that his death was imminent, concerning the cause or circumstance of what he believed to be his impending death.  Cts. not too strict with this requirement.  See People v. Siler, pg. 257--911 call.  

5. Present Sense Impression Rule 803(1)

a. Theory of Present Sense Impression--not time to fabricate when describing your impression when seeing it, but once goes into a memory, the exception goes away.  Houston Oxygen v. Davis--the leading present sense impression case--very little lapse of time permissible for present sense impression.  

6. Rule 803(4) Statements for purposes of medical diagnosis or treatment--Sup. Ct. has held it is a firmly rooted exception based on broad recognition.  

a. A number of states before rules did not have this exception, but allowed statements of Drs who testified at trial as to what the patient had told them to show the basis for judgement.  

b. O'Gee v. Dobbs House--pg. 278, Handbook Note 1, pg. 224--Medical diagnosis--not a problem of sincerity, except people will be truthful with a Dr. (a questionable assumption!!).  This assumption, not always true--patients often lie because they are afraid, embarrassed, but is as good as normal testimony--it satisfies the problems of perception, memory, and have chance to CX--this is a very strong exception.  Not as strong in the case of non-treating Dr-usually applies to litigation--seen for purposes of litigation.  When patient suing for money, sincerity requirement goes out the window.  These statements will not be reliable, but 803(4) makes these statements just as admissible.  Reason for this is that the Dr will likely be an expert at trial and lots of expert witnesses are not treating--Dr. must explain what her diagnosis is based upon.  Can take the Dr's opinion as substantive, but patient's statement is somehow not substantive--but can be used as basis of Dr's opinion.  Just let it in and go to motive of patient--limiting instruction in this case is a waste of time.  

c. Statements to non-physicians are covered--to ems, nurses, psychologists, licensed social workers--as long as the statements are for the purpose of medical treatment.

d. Does it have to be the patient who is talking?  No, if patient was unconscious and a parent or friend is telling the DR what is wrong then it is allowed.  Does not limit who declarant is--quite broad.  

e. Doctor's statement back to the patient is not covered.  Although the Dr could certainly testify to that.  

f. State v. Moen pg. 224 (2) of the handbook--statement about causation of condition admissible as long as medically pertinent.  

g. US v. Renville held statement identifying the D who did it as admissible--sexually abused child tells Dr it is the father.  Medically relevant even if the perpetrator is outside the house--it is relevant and admissible.  

h. US v. Joe--domestic abuse statement allowed in.  

7. 803(3) then existing mental, emotional, or physical condition

a. State of Mind:

(i) Statements of Present bodily condition--Salinas case

(ii) State of mind "in issue" (one element of the crime)  Adkins v. Brett

(iii) Hillman doctrine--state of mind to prove conduct

(iv) Will cases

b. Salinas--Worker's comp claim--wants witnesses to testify to spontaneous statements of pain not for medical treatment--it is narrower than medical, because it has to be about present physical condition not about prior or past pain.  

c. State of mind in issue--alienation of affection--sue person your wife is sleeping with--there is a presumption that there was affection between husband and wife, but the presumption is rebuttal.  Adkins v. Brett--statements about feelings is admissible, but statements about what D did is hearsay and is inadmissible.  Need a limiting instruction or barred by 403.  Most crimes have a mental element, intent or knowledge--victim's statement of fear in an extortion case.

d. Hillman different--life insurance case--Hillman had a wife.  Wife claims Hillman was accidentally killed.  Insurance CO says it is a scam.  Say the dead guy buried at Crooked Creek is another guy not Hillman (It is Walter).  Sup Ct appeal after 3rd trial when Sally won.  Letters insurance Co wants admitted from Walter to his sister, very foreboding.  Walter's letters held admissible under the state of mind exception, because he expressed his state of mind to go off and do something with Hillman.  --Hillman--when a material fact is "an issue" whenever someone's state of mind is relevant--can use state of mind to prove conduct.  This is a liberalization of the rule.  

(i) US v. Pheaster--problem of joint conduct--"I am going to meet Angelo in the parking lot to get free drugs"  have to infer that both Larry and Angelo went--a relevancy problem--If split statement into two parts--If said Angelo is going to be at parking lot giving out free drugs--only a statement of memory.  Sheppard bars.  Don't why justifiable, but authority says it is allowed.  Same facts in Hillman.  Pheaster is a pre-rules case.  

(ii) 803(3) promulgated before appeal--CT looks to leg. history--Advisory Committee cites Hillman and says Hillman is alright only to declarant's intention and another person.  Wellborn says the House Committee note should be ignored--What does this mean--3rd Circuit says if offering to prove a 3rd person's conduct need additional corroboration.  

(iii) Hypos--Landlord saying you never gave me notice.  Tenet says I sent you a letter giving notice on May 30th.  I gave it to my boyfriend to drop the letter off.  (boyfriend gone and unavailable).  Have another witness, friend of boyfriend, who will testify to running into boyfriend that day who said he was off to drop off the letter to landlord for girlfriend.  Objection hearsay--answer--allowed under Hillman.  Let's suppose friend ran into boyfriend and boyfriend says only thing I did today was drop off the letter to the landlord for her.  Objection hearsay, answer Hillman--state of mind only has to be relevant (circumstantially).  Otherwise statements planning to do it is admissible, while statement he did it would not.  Problem with this theory, eliminates the hearsay rule.  

(iv) No great justification for Hillman--it is not in principle justifiable.  

(v) Norton v. State pg. 301--Norton lured the victim down to chop and kill him.  Wife testifies that husband told her, I am going down to the shop--Norton called and asked me to come.  Ct. says I am going down to the shop is admittable.  Norton called to ask me is not admitted.  

(vi) Sate v. Charo--pg. 303--in identity of person at issue case.  Statements of fear of D under state of mind to identify the D not allowed.  

e. Testator statements 803(3)

(i) State of mind, Note 3 , pg. 283 handbook

(ii) Not on exam

(iii) Cannot make will if grandparent no longer recognizes her kids--no longer can tell the natural source of her bounty--again call it non-hearsay, because not being told to prove truth--better argument--state of mind in issue.  

8. Recorded Recollections 803(5)

a. different because declarant must be a witness and testify.  Better if it was part of 801--Prior statement of a witness.  Witness must have a failed memory.  Fresh memory requirement--a writing made at or near the time of the event.  Foundation for recorded recollection, pg. 353 handbook.  First try to refresh and then fail and then establish it was good then.  

b. Recorded recollection hearsay exception 803(5) and refreshing recollection 612--both involve a writing given to a witness under 612, witness sees it and now says I remember now.  612 not evidence--cannot read it.  803(5) has certain requirements about the writing, 612 can use anything.  

c. US v. Booz--made an oral statement to FBI agent--had trouble getting it in, because the witness never looked it over--verifying it.  Can then call the scribe and get the scribe to verify it for accuracy.  Then can read the memo to the jury--recorded recollection by multiple witnesses.

9. Business Record Exception 803(6) & (7)

a. 4 elements

(i) Made and kept in the course of regularly conducted business

(ii) It was the regular practice of the business activity to make the record, it was routine.

(iii) Made at or near the time of the event.

(iv) Knowledge

b. TX says any or all activities done regularly for profit or not, for the first element.  

c. Keogh v. IRS--Keogh did not report all his tips and he worked in a place where all tips where pooled.  Whitlock worked with Keogh and kept a diary of tips.  Whitlock's ex wife testifies at trial about the diary.  

d. Handbook pg. 227(4)--What failed to qualify as #2, records made for the purpose of litigation--an ad hoc document not a regular document.  Goes to reliability of business document.  

e. Palmer v. Hoffman--Railroad accident case--Document accident report--Railroad argues whenever there is an accident we make a report (regular)--Sup. Ct. says this stinks does not meet trustworthiness requirement.  This made for litigation not for business purposes--self-serving.  

f. Someone in the chain of activity must have personal knowledge.  Record made with personal knowledge.  Someone in the entity who made the record must have had personal knowledge (often that is inferred.)--U.S. v. Baker--an example of double hearsay--a non-Treasury employee made the record, held not allowed.  

g. Bystander's comment in a police officer's report is not allowed.  

h. Stacking exceptions--Rule 805--multiple hearsay--medical chart regularly kept and has witnesses statement--can stack the rules to admit--when incorporated statement not offered for truth--can also be allowed.  

i. "All as shown by the testimony of the custodian or a qualified witness," other qualified witness means anyone else who can vouch for documents--sponsoring witness need not know any particular facts of the document.  

j. TX Rules Art. IX pg. 36--generally to authenticate a document need a sponsoring witness but Rule 902 lists several self-authenticating documents

(i) public documents under seal

(ii) domestic public documents not under seal

(iii) notarized documents

(iv) official publications and more.

10. 803(8)  Public Records and Reports 803(8)-(10)

a. Does not cover all documents--must meet A, B or C

(i) (a) activities of the office or agency--own business records a little more liberal though because no 803(6) requirement--no at or near time or regularly conducted--knowledge requirement exists--so double hearsay still a problem.

(ii) (b) matters observed--when there was a duty to report--U.S. v. Quezada--immigration documents.  Limitation for criminal cases--except matters observed by police officers and other law enforcement personnel--otherwise would violate the confrontation clause of the 6th Amendment--however that language is too broad--See U.S. Quezada--lots of observations by law enforcement that does not fall within problems that they were worried about.  Cts have now interpreted this limitation not to apply to administerial documents--only applies to adversarial--i.e. the police report.  

(iii) (c) factual findings that result from an investigation--need trustworthiness.  Criminal cases pose more problems--(c) is inadmissible against an accused.  

b. TX has something different than the Fed. Rules--(10)--Business Records accompanied by affidavit--if would meet 803(6) can be admitted by affidavit by custodian or other qualified witness as long as is filed with court 14 days before trial.  Fed Rules do not have, but there is an amendment to now to add this.   

c. In civil cases, parties under pre-trial procedures must stipulate to most of the documents.  

d. Hypo--law enforcement personnel who takes care of breathalyzer machine and can vouch that it works--admissible. 

e. Grey area--police chemists who analyze something that turns out to be drugs.  Other issues--is the person law enforcement personnel--TX at first held DPS lab reports inadmissible.  Other labs--okay in TX not law enforcements.  Might get report in under 803(5) recorded recollection if witness does not remember.  Defense could let in the report, too.  Another issue--Deputy County Medical Examiner--autopsy report--not law enforcement personnel.  

f. If inadmissible under 803(8), cannot get it admitted under 803(6) goes against general rule of hearsay where can shift exceptions.  

11. 803(18)  Learned Treatises

a. Zwack v. State--Declarant does not have to testify (who wrote it)--but there must be a live witness (expert) there to answer questions--"the treatise might be misunderstood and misapplied without expert assistance and supervision.  

b. Infor⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪

c. ⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪⨪s substantive evidence even though not entered as an exhibit.  

12. Residual exception Rule 807

a. Adds three requirements A, B, and C and pretrial notice requirement.  A, B, and C restrictions pretty meaningless.  A already required--must be relevant.  C need to do the right thing--justice--like Rule 102.  The pretrial notice requirement would be an impediment if enforced, because these issues usually come up mid-trial.  

b. TX does not have one of these rules, just squeezes the evidence in through other sections.  

c. Idaho v. Wright--Constitutional case about confrontation--applies to states--only applicable to cases where residual exception is used by prosecution in a criminal case.  

(i) Prior statement by witness and answers questions concerning prior statements can use as substantive evidence--confrontation exists.

(ii) Former testimony--witness must be unavailable--strict constitutional requirement.

(iii) Firmly rooted exception--part of common law--if it falls under firmly rooted end of analysis then admitted.  

(iv) Had been assumed could look to corroborating evidence that supports contents of hearsay and then say it is alright.  Majority says cannot do that.  Other relevant evidence is inapplicable--can only look to circumstances of the statement to determine trustworthiness of statements.  If evidence admitted under firmly rooted exception then okay.  If had brought as medical diagnosis exception---may not have been for medical treatment, but for investigation 803(4)

VIII. Chapter 3 Procedural Rules

A. General

1. 101 rules apply, 102 and justice for all, 103(a)(1) preserving error or making the record--Must make an objection to preserve error for appeal. 

B. Objections--either general or specific

1. In case of general objection--Appeals Ct will search for any reason to exclude.  

2. Irrelevant, incompetent, immaterial--are all considered general.  If want to raise 403, must raise a specific thing to preserve--it is the party's responsibility to lead the judge to the right area of the law.  

3. Objections need to be specific about grounds as to parts and purposes.  If have multiple grounds, it is better to state them all.  If specific objection is offered and is sustained or overruled, then it is preserved.  Suppose you make a specific objection on the wrongs grounds

4. Hypo (ON EXAM):  Suppose you have an oral K case--alleged breach, P's counsel puts on witness, P counsel asks when you meet with the D in her office, did the D say if you give me 200 pounds of guano--I will pay $200?  Objection hearsay--if overruled cannot on appeal argue a different ground such as leading or verbal act.  Now suppose the judge sustains this hearsay objection on wrong ground--Appellate CT will look to see if any reason to withhold--Maybe not in this case--cannot affirm on leading, because counsel could have rephrased the questions to fix the error.  

5. P offers a document in evidence after laying a foundation for it.  Say it is a police report--contains police officer's observations--admissible and bystander's opinions--hearsay.  An objection to hearsay in this case is overbroad and so it does not preserve error and would be affirmed.  Judge was correct--Not judge's job to segregate admissible and inadmissible.  If judge sustains the objection and proponent tries to appeal--he loses to--he didn't limit the offer.  Whoever is complaining now had the duty to redact.  

6. Timeliness of objections--if defect is apparent and in question--should object before answer--objection in middle of answer okay--if very short answer may be timely afterwards.  Lots of time defects come from answer not questions--after answer then must object timely.  Ask to have answer stricken, not stricken tells the jury not to use.  Could take stand--need a mistrial if information was so prejudicial that request must be made timely as well.  Cannot wait until later--often can get appeallate to overturn if have multiple errors and mistrial motions.  

C. Motion in Limine--pretrial motion concerned with evidence. 

1. Palmerin v. City of Riverside (pg. 385)--judge denies motion and then comes up in trial and party does not object and evidence comes in.  Then party wants to complain about it on appeal.  Most Fed. Circuits have a flexible standard on this and look to record of pre-trial hearing and if it was a clear ruling on admissibility then can appeal.  Rule 103(a)(1) does not say objection must be during trial.  

2. TX says you must make a trial objection or it is a waiver --ruling before trial on motion in limine is not appeallable.

D. 103(a)(2)  Offers of Proof--if judge excludes certain evidence, party can make an offer of proof to place the evidence in the record for appeal--Must make known the substance of the evidence by offer of proof--offer in proof comes in after evidence is denied.  Also known as a bill of exception.  Have to march the jury out to make an offer of proof--so can ask to do it at a convenient time.  Next time jury leaves.  Can be cross or redirect offers of proof.  

E. 103(b)  Judge can require it to be a question and answer offer.  It is discretionary.  TX says 103(b)--Ct may or at the request of either party SHALL have a question and answer format.  If either side wants it, they are entitled to it in TX.  

F. 104(a)  Preliminary fact matters decided by the judge.  Can conduct hearing outside presence of jury. Standard of proof on all these preliminary matters is preponderance--jury never told judge is making these decisions.  

1. 104(b)  a confusion provision--it is academically controversial, but in practice is not--relevancy of one item is contingent on another.  Ct should admit as long as there is evidence to support the contingent evidence.  

a. Huddleston and Kostmpolous both conditional relevancy cases--Authentication--hypo--a letter signed by party opponent and party opponent says it is a forgery--issue of genuineness is a pure relevancy question and should go to the jury as long as there is evidence to support either way.  

G. Rule 105 Limited Admissibility--Law does not assume that a limiting instruction is always followed, but that is taken into account under 403 balance.  Can be denied under 403 even if allowed for limited purpose.  Party Responsibility.  TX rule 105(a) the same as federal rule, but adds section (b) if offer is overbroad cannot complain about total exclusion--Federal Courts follow the same doctrine, it is just not spelled out in the rules.  

H. Rule 106--Remainder of or related writings or recorded statements---same doctrine as Rule 107--can introduce remainder of something contemporous.  106 not as broad only applies to writings.  

a.  TX Rule 107--Rule of optional completeness--everything said there is law under Fed. Rules even though it is not explicit.  It is a relevancy and fairness doctrine of the common law known as "opening the door", if one party offers part of a writing, conversation, act, recorded statement, if any party offers part, then the other  party is entitled to give evidence of the remainder to make it fully understood or explain a fact.  

b. If have 107, why need 106?  Key phrase in 106 "at that time".  Suppose party A in direct examination has a written document and uses it not completely, can pop up and require them to use the whole statement .  Your honor this is taken out of context and is grossly unfair.  And if necessary, I will explain why.  See Reese v. State (pg. 394)  In order to invoke some false impression must be created.  Need to show the Ct the necessity of use.  

c. Why is 106 limited to writing?  Writings have more value and jury uses them more.  If it is in front of them can have them cure it--not sure in case of a conversation.  

d. Do these rules render otherwise inadmissible material evidence as admissible?  Yes (although still a split in the Circuits.)  Subject to 403--implied waiver, by offering part you lose other objections to remaining parts.  

e. Curative admissibility--"opening the door" and the rule of completeness--Gov. of Virgin Islands v. Archibald--pg. 400--Issue is implied waiver--you produce evidence that leads the other party to produce explanatory or other necessary evidence--you have waived objections to responsive evidence.  It has acquired admissibility to cure your misconception or misperception.  Ct. held that Archibald had not opened the door.  Archibald raised a different subject.  

IX. Witnesses

A. Witness Competency  (at one time this was a big deal)--

1. Common Law  5 I's of incompetence

a. infancy

b. insanity

--a & b still true--go to Mental capacity--Testimonial Capacity:  (1) to observe, (2) to remember, (3) to relate

c. infamy--609 grounds for impeachment--no longer a bar--criminal history now a character attack

d. Irreligion--relates to oath--no longer has to be a religious oath--Rule 610 credibility cannot be attacked for lack of religious beliefs.  Cannot impeach a dying declaration based on religious beliefs.

e. Interest--parties not able to testify in their case or spouses nor could anyone else financially interested under common law--had privilege not to be called by the other side. 

2. Kentucky v. Stincer (pg. 416)--party can object to competency of children--judge will hold hearing in camera to test child's competency--judge can tentatively approve and then change mind

3. TX Rule 601--codifies common law on children and mentally disabled adults--says insane--but interpreted more broadly--no longer any minimum mental capacity.  A witness wholly without capacity is difficult to find.  Fed judges say that despite 601 everyone can be a witness and then use 402 to say not relevant.  

B. Dead Man's Statutes--Farley v. Collins--What if one party is dead--only hearing one side--argument ghouls will come in and lie and gobble up the estate.  If one party is dead, the other party cannot testify as to a deal or transaction.  Has not worked out as well in practice.  Cts construed the statute strictly--gave a narrow construction to the statute to allow most testimony in.  Did not apply to accident cases--so no longer a level playing field.  

1.  Limited in TX--only bars testimony of uncorroborated statements--601(b)--very few barring statements under this rule.  

C. Impeachment

1. 5 categories

a. Inconsistent statements (613)

b. Bias (607)

c. Bad Character for truthfulness (607)

d. Capacity (607)

e. Specific contradiction

2. Must fit in general category and follow specific rules for each category for impeachment.  Case law regarding rehabilitation as well--cannot offer evidence for purpose of rehabilitation if not impeached--door must be opened.  

3. Party cannot offer extrinsic evidence of something more than CX to impeach a witness on a collateral matter--non-collateral matters can use extrinsic to impeach.  Meaning of collateral matter varies by each category.  

4. Inconsistent Statement Impeachment Rule 613

a. Rule 801(d)(1) Prior statement of witnesses (a) inconsistent, (b) consistent, (c) ID.  801(d)(1)(A) Castro Ayon--limits greatly what statements can be used as substantive evidence.  State v. Hines--out of ct. statement not allowed for substantive evidence, but admissible this is on inconsistency by admission.  

b. Procedural requirements

(i) Common law requirement for impeachment with inconsistent statement

(a) Time, place, person, and substance--foundation (Not part of Fed Rules)--All the Fed rule requires that it is a condition that you can prove by extrinsic, that at some point the witness have chance to admit or deny as long as witness has not been excused.  

(b) Rules in Queen Cardine's Case or Rule in Queen's case--"if a written statement must first hand it to the Witness.  Cannot talk about the statement first.  Goes to best evidence if proving authenticity can only use original writing.  Don't want them to fabricate a response and giving them the writing first under the rule provided chance for fabrication.  Both TX and Fed--abolished this rule.  Do have to show opposing counsel, but not witness.  

(c) Pg. 340 of Handbook examples of impeachment.

(d) Witness can explain it--can you use character evidence to support your witness--bring witnesses to support her truthfulness--rarely, except in cases of the extreme where impeachment rises to the level of a character attack.  

c. TX Rule 613--Still has this first common law requirement--during the cross must ask the witness to specifically about making the statement and to who, when, about what.  If witness admits making statement cannot impeach.  If witness admits, cannot prove with extrinsic.  

d. Hypo 1:  Bar fight P suing restaurant manager says employee attacked him.  Witness form restaurant testifies about P being the aggressor.  I was at the bar because I was going to pick up my child at school and was there early.  Isn't it true you were there to meet your mistress?  No.  Can ask about inconsistency just cannot prove it later with extrinsic evidence.  Collateral matter rule does not apply during CX just later.  Need a good faith basis for asking such questions.  

e. Hypo 2---Same facts--ask witness during cross--Isn't true that you are a silent partner in the restaurant?  He says no.  You have a paper trail showing he owns 50% of the bar.  This is not collateral because bias or interest of a witness is NEVER collateral.  

f. US v. Harvey--question is whether Harvey was the robber.  ID witness for prosecution is Ms. Martin who knew Harvey.  Denies on CX--You have a history of hatred of Harvey?  Accused him of fathering your child?  Told your mom you were going to get him?  In defense, want to call Ms. Martin's mother to testify--Judge says this is a collateral matter.  This is wrong.  Bias is never a collateral matter.  

g. TX Rule 613--provision on Bias impeachment 613(b)--essentially the same requirements of (a)--must bring it up on CX--must spell out the alleged facts or statements that prove bias--witness must have opportunity to admit, explain, or deny.  Witnesses answer is the end.  Fed.  do not have to do anything under cross--witness must have some opportunity to explain or deny--if witness is excused then extrinsic might be barred.  

5. Character for Truthfulness

a. Conviction of a crime--609 (point where evidence is not strict enough on truthfulness or not truthful character)--lying not trait driven--everyone lies.  One reason there is so much perjury--people are convince of their cause--a little lie in big truth is okay--rationale.  

b. 609 addresses two fundamental issues:  (1) what type of crimes are relevant; and (2) Categorical admissibility v. case by case balancing.  Law all over on these two issues:  

c. Fed Rule:  all felonies (punishable more than a year).  No one makes all felonies admissible--all subject to balancing.  

(i) Second Category in Federal Crimes--crimes regarding untruthfulness, "crimen falsi" regardless of time--two important consequences: (1) can be used if it is a misdeamnor and (2) absolutely automatically admissible--no balance--US v. Taney--mail fraud is a crimen falsi.  Robbery, burglary, drug use is not a crimen falsi.  Crimes included are perjury, fraud, embezzlement, or false pretense.  Some element of the crime includes lying.  

(ii) Fed & TX allow you to bring out crime and extent of punishment--no details of the crime unless D is allowed to make a brief explanation, which could open the door to details.  

(iii) TX 609(a) Felony or crime involving moral turpitude has one consequence can use if misdemeanor, but still have balance in TX.  Which misdemeanors are moral turpitude in TX must look up--no rhyme or reason.  Everything that falls under Fed. rule def. of crimen falsi would be covered as moral turpitude in TX--TX rule broader however.  

(iv) TX 609(a) balancing test--weak presumption of inadmissibility. Criminal accused gets a TX style of balance test for felonies.  In fed., accused gets 403 balance.  Burden on proponent 403--strong admissibility presumption.

(v) No one gets balancing in Fed for crimen falsi.  

(vi) 609(b) ancient history--can prevent convictions from more than 10 years ago from getting in.  10 years from date of release from confinement.  This creates a very strong presumption against admissibility.  609(b)--Fed has a notice provision--609(b) has no notice requirement, but TX has a blanket notice provision, P and D must request it and always do.  

(vii) Finding someone's criminal history not easy.  

(viii) 609(C) Rule of forgiveness--pardon, annulment, or certificate of rehabilitation.  

(ix) TX 609(2) very important--get probation and satisfactorily complete it, then it goes away.  Feds not nearly that forgiving.  

(x) 609(d) Juvenile adjudications--Davis v. Alaska--prosecution witness on juvenile probation--Appeals Ct says can't use, Sup Ct says no this is bias evidence and should be allowed--only time allowed in juvenile crime cases.  

(xi) 609(e) can use convictions even if appeal is pending. 

d. State v. Roy and US v. Taney--must be able to testify in his defense, but if so can be impeached including with past crimes.  That is a dilemma 609(a)(1).  State v. Roy--sex offender--brought evidence of past offense, but wrongly brought evidence of who the crime was with his daughter and her age.  

e. 608(a) conviction (b) bad act --TX has a better rule--does not allow bad act impeachment--unlike majority--Fed. law--Gustafson v. State--can ask an cross--if witness says No that is it.  A collateral matter.  Good faith basis act has been done, relevant to character for truthfulness, and 403 balancing test.  On conviction, if says no--they will have fingerprints and will check it there--not a collateral matter.  Gustaffson says he does not want to incriminate himself on a past arrest--just by testifying don't waive self-incrimination.  To collateral matters in a criminal case could assert outside the jury (Rule 104).  

(i) If relevant could not testify about alibi and then plead 5th self-incrimination--if goes to the merits and not character--cannot claim self-incrimination on the stand.  

f. 608(b) what cases are relevant to credibility--must be like a crimen falsi (robbery used to be, but no longer--perjury, lying to customs).  

g. Reputation/Opinion--State v. Maule---pg. 484--now see it in civil cases.  

h. Smith v. State pg. 480--D is accused of sexual assault says it is a false accusation--once to prove victim has falsely accused many men.  Most Cts allow as long as have sufficient evidence of falsity and similarity, need inference to pattern.  Prosecution tries to exclude with rape shield, not a good argument--not sexual conduct.  Harder part is what about 608(b)'s ban on extrinsic evidence--if applied could only ask.  Cts have held not to bar extrinsic evidence in this case or in cases of tort recovery where D claims it is a fabricated claim.  D can show a pattern of fabrication with extrinsic evidence.  

D. Missing Notes from 11/1/99

E. Rule 611

1. 611(a)--criminal cases where the Ct has limited a scope of questions of prosecution--have right to confrontation, but cannot let it go on forever--So Ct can cut it off.  Did the D have an adequate opportunity to confront.  In civil cases, judges can be much more brutal with time limits.  

a. Maryland v. Craig--Note 3 Handbook pg. 168--child victims--What to do with child witnesses--child is petrified to be in same room with perpetrator.  Can have the child testify from another room via closed circuit.  Raise confrontation clause issues--First Sup. Ct case on issue Coy v. Iowa--5-4 invalidated the procedure in that case.  O'Connor's concurrence not narrowly tailored enough.  Revised the statute for a case specific finding of necessity for child.  5-4 upheld in Maryland v. Craig--Scalia in dissent using plain meaning analysis--Const. says can confront all witnesses-not qualified.  His argument Constitution does not adapt to current thinking.  

b. Important thing is to have a case specific finding in child victim cases.

2. 611(b) Scope of CX-American Rule

a. Boller v. Cofrances pg. 529 & Lis v. Robert Packer Hospital pg. 533

b. Federal Rule 611(b) adopts the scope of direct rule for scope of cross.  Judge has discretion to allow in other issues within reason.  

c. TX rule is better--TX 611(b) is the English Rule--wide open--can CX about anything.  

d. Hypo--Insurance case on fire policy for a toy store.  Defense is arson is a fraud, burned it down because it was unprofitable.  P has to prove prima facie case.  On Direct Jones says on June 1 saw smoke and fire called 911 and too late store burned down.  ON CX--Isn't true on May 31 before the fire, D bought 50 cans of kerosene--objection beyond scope--sustained in Federal.  Insurance CO can wait, however, and call her back during their case--if hostile can still ask leading questions, too.  In either case, can elicit the evidence just have to wait.  

e. Why did Congress reinsert the restrictive rule?  Done to make an orderly narrative--otherwise too confusing to the jury.  Reasonable rationale.  

f. Hypo:  Dog bite case--affirmative defense if bite provoked by assault on victim.  P, Jane, says Mary's dog bit her.  D, Mary, says the bite was in self-defense.  Jane calls Margaret to the stand.  Was in area on June 1 says the dog bit Jane bad.  CX isn't true right before dog bit Jane that Jane kicked the dog.  Objection beyond the scope.  Sustained.  Testimony about prima facie case, this is about aff. defense--a different legal theory.  Boundaries of scope not clear in practice.  Leads to lots of judgement calls.  Gives permission to party making an objection to interrupt other side when the other side is making progress.  Isn't true that in 1989 Margaret you had a boyfriend who dumped you to go out with Jane?  Beyond scope objection--overruled has to be--bias goes to the matter.  Didn't you later try to claw Jane's eyes out at a bar?  Yes.   Can ask isn't true you were convicted of such and such felony?  In interest of keeping one subject at a time.  Have to allow for impeachment and must happen during CX.

g. Car wreck case--eyewitness for P asked a series of questions like where were you?  How is your eyesight?  Memory?  Re-direct--Did car use turn light before turned--objection re-direct is ALWAYS limited to scope of cross even in open jurisdictions.  It should have been brought up during first direct.  Not absolute--Ct can permit it, because people make mistakes--don't want to harm witness.  Similarly, re-cross is limited to scope of re-direct.

F. Leading questions--prohibited on direct--reason--L not witness is telling the story.  Question is the answer.  Yes or No questions are leading.   Hypos--with experts may be okay.  On cross--want to use leading to prevent explanations.  An exception when leading allowed on direct is an adverse party or hostile witness.  Need determination from Ct of hostility--if disputed may need voir dire to explain.

1. Adverse party--employee of adversary, family-girlfriend--do not need finding of hostility

2. Lawrence v. State pg. 535--remedies to leading too much.  Alexander v. Chapman--if leading continues--stricter sanctions can be imposed.  

3. More leading allowed with children--especially child victims.  

4. (11) pg. 170 handbook--other specific objections to the form of question--ambiguous, compound, unintelligible.  Asked and Answered.  Argumentative. --not arguing with witness, but a jury speech--rhetorical questions.  Non-responsive--only asker of question can make this objection--when witness not answering the question posed. 

G. Lack of foundation/predicate

1. Witness lacked personal knowledge of what is testifying about

2. Lack of authentication

3. Elements of a hearsay exception/business records/not proven

4. Relevancy

H. (13) pg. 171--Questioning by jurors--generally speaking jurors cannot ask questions, but judges can allow--used sparingly.  Questions by judges:

1. In TX, because of prohibition on comments on evidence--judges are very reluctant to ask supplemental questions or call witnesses.  

2. TX does not have this rule.  In jurisdictions like TX, Judge is prohibited from summing up evidence.  In Fed Ct, judges can, but they have to be fair.  TX has no rule 614.

I. Rule 612  Writing Used to Refresh Memory

1. U.S. v. Riccardi--victim robbed and knows her stuff, but needs a list to remember everything that was stolen.  803(5) no memory--612 just need to refresh, has memory.  Any writing that works is okay.  Witness did not have to prepare it (in this case the indictment was used).  Need to mark writing, but do not need to lay a foundation.  Usually not placed in evidence.  Other side is entitled by right to have writing, to use it on cross, and could seek to admit it.  

2. S & A Painting Co pg. 544--if deponent refers to things to refresh during deposition must turn it over even if privileged or weren't planning on turning it over.  Can redact portions--waiver limited not total.  

3. 612(2) if looked at something before testifying it is up to discretion of Ct to determine whether to require it to be turned over.  Factors:  how long before (more recent, more probative), how sensitive is it, was it otherwise protected from discovery, how hard is it to get.  

J. TX Rule 614 and Fed Rule 615--Exclusion of Witnesses

1. Susanna and the elders pg. 561--separate the witnesses cannot agree on simple points.  (TX Civ. Pro. Rule 267--witnesses placed under the rule).  Elders when separated say they were waiting under different trees.  Known as exclusion, separation, sequestration of the witnesses. Sequestering--keep away from each other when interviewing.  Known as putting the witnesses under the rule.  Have to agree not to talk to each other about the event.  

a. Can talk with the attorney--puts the attorney under ethical constraints, wrong for attorney to tell the witness what the other witness has said.  Attorney cannot be a conduit of information from other witnesses.  This applies to non-party witnesses so not privileged.  Could ask the witness.  Applies if your party is a natural person--if it is a Corporation the attorney must designate someone who will be exempt--only one--not limited in Federal Ct.  

b. In TX, in criminal case, only a D who is a non-natural person gets this exemption.  In TX, the state not entitled to the exempt rep.  In Fed, the gov is entitled.  Will be a case officer--a cop in charge--the FBI, DEA, INS, etc. agent.  

c. Exempt persons free from being booted out.  Can make them testify first--can request to make them testify first to strengthen their credibility.  That covers the first two categories of people under 615

d. Third category of person--a person whose presence is found to be necessary--usually an expert.  Malek v. Fed. Ins. CO.  pg. 181--I need my expert to help me with cross.  This is discretionary.  

e. Crime Victim exception--discretionary--OK City Case inspired that rule--you get kicked out and you don't get to watch the trial, but the D gets to watch it all.  Often exempted if only testify in penalty phase not guilt/innocence phase.  TX has an exemption for crime victims as does Fed (just passed so not in handbook).

f. Towner v. State pg. 564--What do you do when find a witness has violated the rule.  Problem in discontinuity in punishment.  Can do minor things--hold in contempt (but allow them to testify), make failure part of CX, or very strong penalties--prevent any testimony--That is what happened in Towner, it was reversed. No evidence that D or Defense attorney had anything to do with the violation.  This is the most severe sanction and is only appropriate in a case where the party or party attorney was involved in the violation.  

X. Art. VII Opinions and Expert Testimony

A. Federal Rule 701--Opinion Testimony by lay witness

1. Two Requirements:

a. Must be rationally based on perception

b. Helpful to the trier

2. Reiterates 602 must have personal knowledge. 

3. Virgin Islands v. Knight pg. 571--Physical part of crime not disputed only state of mind and intention.  Two witnesses who were excluded:  (1) Investigation Officer, "was it an intentional shooting in your opinion?"--banned no personal knowledge only conjecture.  (2) A witness to the shooting:  "was it or did it look intentional?"  Meets (a) requirement, but is it helpful to the trier.  Very hard to particulate the facts that led you to believe intentional.  Have inference that is rational and not articuable (depends on facts).  Lay witnesses generally are to state facts not opinions. 

4. Common law had a blanket exclusion of opinion testimony by non experts except in the case of shorthand rendition--the horse looked tired, smelled like marijuana.  FRE same as common law.  

B. Rule 702 Testimony by experts

1. Should lay your foundation as to expert's expertise and then proceed with your questions.  The expert cannot be blanket qualified, because each expert may not be completely qualified.  

2. When you need an expert.  Example--Kid goes to dentist and gets anethistized and has his tooth removed.  Kid immediately develops a cough.  Then kid gets palsey in his shoulder.  Kid later coughs up a tooth.  Kid sues Dentist and dentist introduces expert.  Expert testifies (1) tooth in lung is not negligence and (2) surgery and shoulder not related.  Kid introduces no expert.  Dentist moves for DV on both issues contending that all the experts side with him and P has the burden of establishing the standard of care.  Normally in order to show the standard of care P usually must introduce experts, but here the evidence is so clear even a lay person can know it.  Second issue is only conjecture on the part of a lay person.  Only the expert can supply the major premise.  D should win on this issue.

3. Relevancy of Circumstantial Evidence:

a. Deductive Reasoning 

(i) Major Premise:  All men are mortal

(ii) Minor Premise:  Socrates is a man

(iii) Conclusion:  Socrates is going to die.  

b. All men are mortal inductive reasoning because you have seen a million people die you deduce that all men will die.  Reasoning from the particular to the general.  

c. Socrates is going to die--deductive reasoning from general premise to specific application.  

d. Reasoning from circumstantial evidence is quasi inductive:  cannot be certain but based on probabilities.  Ex.  Purse snatching case:  (1)  witness says "that man stole the purse" this is certain if you believe the witness.  (2) Witness found D running with the purse 2 minutes later--strong inference is that because D was found with the purse so near the time of the scene of the crime, he is probably the thief.  It could be that the real thief ditched the purse and the person just found it.  This is unlikely though because the closeness in time.  

(i) Major Premise:  Person in possession of the purse is probably the thief.

(ii) Minor Premise:  D was in possession of the purse.

(iii) Conclusion:  D probably the thief.  

--as time and distance increases the probability decreases.  The evidence is still relevant but the person in possession is no longer probably the thief but now only more likely to be the thief.  Must expose the underlying major premise of the circumstantial evidence and evaluate its strength.  702 a struggle about major premise.  

4. 702 has two foundation issues:

a. Subject matter on which opinion is offered--is there a useful body of knowledge or expertise about this subject?  

b. Does this expert have it?  Qualifications

5. Reliability of Scientific Evidence

a. Is this something appropriate for experts or is it something anyone could know?  (old test)

(i) pg. 188 of handbook and Mercado v. Ahmed pg. 581--damages case PI P could recover for hedonic damages--loss of enjoyment of life different than P & S.  P got economist to estimate the loss of enjoyment of life for the child (injured)--Economist was going to testify how much the average person values their life.  Trial judge excluded--everyone has the life and can value it--the economist is no more qualified.

(ii) If get passed this first question--is there a body of knowledge to make--then get to qualifications.  Trial Court discretion.  Aloe Caul v. Clark pg. 592--Aloe not an engineer--the expert only a salesman--held abuse of discretion.  

b. Daubert--inherent reliability.  

C. 703-705 Form and basis of expert opinion

1. 3 possible basis of minor premise (all are okay subject to certain rules)--Where is the expert getting the case specific facts from:  

a. Personal knowledge (treating Doctor)

b. Presented at trial by other witnesses

c. Acquired outside of Ct, not personal knowledge--e.g. hearsay.  

2. Dr. testifying about lungs, coughing--trying to prove tooth in lung caused nerve damages.  How does she know about the D's problems.  (1) Personal knowledge--she was his Dr and examined him is the easiest case.  Common law requirement expert had to first recite the factual basis for opinion then could give opinion.  Now suppose you hire Dr who is leading internal expert--classic way to handle is through hypothetical questions--must prove these facts first or promise will prove at some point--all must be "proved"--can be disputed as long as is supported by evidence.  Problem with this is that the hypothetical can be used to sum up the whole case in the middle--this however is a necessary evil otherwise could never get in this evidence.  

a. Another possibility for #2--instead of hypo--could have Dr listen to the testimony and see exhibits--other medical reports and base opinion on that evidence.  Same as hypothetical without all facts proven by competent evidence by somebody.  

b. #3--can feed the facts before or during the trial--facts need not be admissible in evidence--as long as expert can reasonably give opinion on facts not proven by other witness may be allowed in.  Example have Dr. examine other side's medical reports and give her opinion.  Under 703 would not matter if chart and reports were admitted, because this reasonable.  

3. Use of hearsay as expert conduit--a worrisome rule--balance test in place.  

4. TX Rule (pg. 29) 705---Addresses the problem ignored by Federal Rule

a. 705(a) is the same as Fed. Rule.  (b), (c), and (d) not in the federal rule.  

b. (b) grants to party opponent in any case the right to voir dire as to the factual basis-- in a criminal case of an expert, in civil case a discretionary right exists with regard to experts, because of discovery if deposed the expert no need.  

c. (c) if the court determines the underlying facts or data do not provide a sufficient basis for the expert's opinion under 702 or 703.  Cannot bring it in here.   

d. (d) deals with the problem of using experts to bring in otherwise inadmissible evidence that served as a basis.  Establishes a balance test.  In practice, the Federal Rule works the same way.  

D. Daubert v. Merrel Dow Pharmaceuticals

1. Ct cites Frye v. US (the old rule)--Frye test "general acceptance" of a method in the scientific community.  Wellborn loves Frye Test!!!

2. Sup. Ct in Daubert seeking to limit junk science, but rejects Frye and establishes a new test.  Benedectin case.  Trial Ct ruled for D on DV, based on expert opinion--no proof of causation.  

3. Ps claimed meta-analysis significance--individual cases showed nothing, but looking at cases together have significance.  Trial judge excluded evidence under Frye.  Sup. Ct. reverses sets up new test as an antidote to junk science.  Ct must play a gatekeeping role--reliability and relevance--must have reliability = scientific validity.   States split--some have adopted Daubert and others still use Frye.  

4. 4 Daubert Factors--reliability--scientific validity (which both speak to scientific knowledge) and relevancy and fitness (which both speak to helpfulness to trier of fact). 

a. Scientific validity--look to rate of error, general acceptance, subject to peer review.

b. Relevancy and fit--a special type of relevance--helpful to trier of fact

c. As applied to Daubert case:

(i) Judge looks to fact that only place Drs had published their findings was in the state and federal reporters and these were professors who were constantly publishing other findings.  

(ii) Fit--Proving Benedectin causes these birth defects is not enough to get to the jury.  Must show specifically it caused the Ps defects.  Fit and reliability are independent of each other. Must prove that 2 times more likely to be the cause to pass the preponderance bar.  Risk has to be doubled.  Once over 2 all Ps win.  If under 2, then no P wins--is not more than likely that something else caused the defects.  Relative Risk key.   

5. Gatekeeper--Trial Ct the gatekeeper  supposed to examine the reliability and relevance.  Led to much more vigorous role.  Judge under Daubert must really decide on the merits to determine scientific validity--is placing a jury issue to the judge.  Does the scientific community generally accept it is the Frye test--not whether the judge is persuaded (Daubert)--an objective vs. subjective standard.  Daubert is discretionary.  

6. Lots of other evidence coming in that was not scientific--technical, social science, etc.  Kumho Tire v. Carmichael resolved this--Sup Ct. held Daubert applies to this other type of evidence.  Had an engineer who was testifying about defects in tire (technical testimony), however it turns out he had never seen the tire or tested it specifically.

a. Breyer wrote the Kumho opinion--Daubert applies to all 702 evidence.  Some of the factors are limited to science--i.e. peer review--some of the factors are relevant and some are not.  But overall issues of reliability and relevancy apply.  

E. Rule 704 (pg. 193 handbook and pg. 635)--Opinion on ultimate issue--once upon a time, this objection applied--this rule says that an otherwise admissible opinion cannot be excluded for this reason.  Rule not limited to experts.  Torres case a lay opinion to the ultimate issue.  

1. In TX--case of will contest Carr v. Radsky--Testator left a will bequesting lots of money to charities including the UT School of Law--challenged on grounds of mental capacity. L asked at time of will if she knew what she was doing and at that time if she knew who her relatives were and how much money she had.  All objected to on grounds of opinion on ultimate issue.  TX Sup. Ct. held questions proper and restriction bad.  704 Codifies Carr.  

2. Can ask about ultimate facts--then go to next step and ask about capacity to make a will--No this one step to far--Can testify about elements--if just said factual conclusions are okay and legal conclusions not.  Should be called the penultimate rule.  Cases not consistent.  TX Sup Ct allows expert testimony on proximate case and negligence.  

3. US v.  Thigpen 704(b)  Hinkley in love with Jody Foster (delusional disorder-passed 704(b) as a result of Hinkley--reversed the burden of proof on insanity.  Before once Defense provided experts, the prosecution must prove beyond a reasonable doubt, but Congress placed the whole burden on the defense to provide clear and convincing evidence of insanity.  US v. Thigpen reinstates the ban on ultimate issue and factual conclusion in cases of mental health in criminal cases.  

4. No 704 (b) in TX

XI. Authentication and Identification

A. Authentication--doesn't take much

1. Rule 901--evidence sufficient to support a finding = authentication.  Always by a preponderance even in criminal cases.  US v. Johnson--yeah, I think it is the axe--good enough. 

2. Writings--US v. Managan--all you need is someone to say that I have seen his handwriting once and it looks like his signature.  Why not presume things are authentic and put burden on the other side--but law didn’t presume all forgery--but then said could overcome presumption with very scant evidence.

3. Basics:  

a. Must identify the document

b. Must have witness establish predicate for evidence.  With a tangible thing interested in two things:  (a) Is it the one and (b) condition--is it in the same condition.  

c. If it is a generic thing, not distinguishable, might need to prove a chain of custody.  Pg. 650 US v. Olson--bullet fragments.

4.  Voice Identification--905(b)--a lay witness can identify a voice with knowledge gained at any point unlike writing.  

B. Writings:--methods of authentication and issues of genuineness.  

1. Must have been familiar with the writing before the crime.  Cannot study it and testify about--lay witnesses.  Expert testify with 901(3)(B)--experts can testify about document already authenticated--specimen only has to be authenticated.  

2. TX Rule 901(b)(3) Specimen that the court has found to be genuine.

3. 803(16)--Statements in ancient document are admissible against hearsay exception.  

C. Other Authentication Rules:

1. 901(b)(4)--Contents and circumstances pg. 250 (8)

2. Public Records 901(b)(7)--as long as have testimony that it came from a public office--if it is a certified copy then it is self-authenticating.  

3. 902(8) Acknowledged Documents--notarized = self-authenticating

4. 901(b)(8) Ancient Documents--requirements

a. fair on its face

b. in a proper place

c. and at least 20 years old

5. 902(6) & (7) periodicals and trade inscriptions. Periodicals = major hearsay problems.  

6. 902(b) 5 & 6 Voice ID and Telephone calls--can identify at anytime--901(b)(6) only talks about Iding when receiving calls.

7. X-rays are inadmissible hearsay without authenticating or treating Dr.

8. Weeks case--facsimile--don't have actual gun so use one that looked like it to show jury--allowed.  

D. Photograph--Pictorial Testimony--witness just must say it is fair and accurate representation of the scene of the event.  Treated as illustrative evidence generally.  In Fischer case--security camera turned on, but not observed firsthand by anyone.   Theory--"silent witness"--camera is the silent witness--photograph an output of system 901(b)(9).  Don't need photographer.  

E. Illustrative Evidence--Smith v. Ohio Oil, pg. 672--Model of human skeleton used by Dr to explain the injury--two prong authentication:  (1) is it accurate and (2) will it assist trier in understanding.  If illustrative does not go back to the jury room unless both sides stipulate to it.  

XII. Article 10--Contents of Writings, recordings, and photographs

A. Best Evidence--(pg. 674)--Rules don't use the term--rule only applies to writings--oral testimony about a thing is not objectionable unless it is an inscribed chattel.  

1. Rule 1007--Can offer a letter describing a K--that overrules best evidence objection or recordings talking about a K.  Oral out of court statement not allowed over objection of best evidence except if original is not available.  

XIII. Article 5--Privileges--Majority governed by state law--diversity cases--federal cases governed by common law.  

A. General

1. ALL PRIVILEGES ARE TO BE CONSTRUED NARROWLY.  The law disfavors privileges that exclude evidence.

2. Some not confidential communications are protected--Informers--may not have to testify, because of the journalist privilege--a qualified privilege that does not exist in TX.  A balance test applies.  

3. On-site investigations of FAA, NTSB--designed not to determine fault, want to find out problems--everyone required to give information--cannot be used against them.  

4. Clergy-Priest--Penitent--all types of pastoral counseling covered.  Comes up when people claim it outside the privilege, i.e. an employee of the church--made statement during employment not in terms of counseling--very limited cases

5. 5th Amendment self-incrimination.

6. Wigmore's policy analysis to determine whether to grant a privilege:

a. Relationship is socially beneficial

b. Confidentiality is essential to the relationship

c. Compelled disclosure would damage the relationship

d. Balancing test--need for info. is outweighed by damage.

7. A federalism issue about privileges--initial federal rules would have overwritten the privilege in Fed. Crim. But would have extended to civil cases including diversity cases.  Congress thought Ct was treading on state rights.  Congress punted on the issue of privileges.  If governed by state law, state privileges will be applied based on choice of law principles.  In Fed apply common law unless a statute applies and in diversity cases apply state law. 

8. TX Rule 501--slate cleaning provision--denies creation of common law privileges unless pursuant to statute or constitution.  Abolished accountant privilege.  

B. Husband and Wife

1. Developed into 2 privileges:

a. Confidential Communications--recognized in both civil and criminal context.

b. Testimonial Privilege--adverse testimony in criminal case

2. Testimonial Privilege

a. Holder of privilege was accused only against adverse testimony--could call the spouse to exculpate--Just like D could testify if chose to.  

b. Is this a rule of privilege or incompetency?  Difference between privilege and incompetency is that the privilege is waivable whereas incompetency is not.  When incompetency, D could call spouse and could get good testimony and then on cross could not talk to hear about incriminating stuff.  If D called himself he would have implied a waiver. 

c. TX statute--in criminal case--spouse of accused is incompetent to be an adverse witness.  Exceptions if she is the victim or if the child is a victim.  Texas child victim statute broader then Fed--applies to all children whereas Fed only applies to children of the couple.  Spouse victim exception in TX, too.  

3. State v. Freeman--D's wife held incompetent to testify even though witnessed her husband killing her brother--

4. Policy reasons--preserving marital harmony--adverse testimony will be damaging to marriage.  Sup Ct. upheld privilege in Hawkins

5. 1980 Sup Ct took Trammel case (same situation as Hawkins--willing spouse wanting to testify against guilty husband).  Say marriage is good, but so is criminal law--so abolish the Hawkins privilege--interest preserved, but give the privilege to the witness and took it away from the accused and kept confidential communication privilege.  Spouse is the holder of the privilege in TX, too.

6. TX rule 504(b) exceptions--can no longer quiet down a witness by marrying her--now recognized in Fed. rules.  

7. TX allows confidential communications to come in proceedings between spouses.  

8. TX extends privilege of confidential communications to be asserted against anyone not just the spouse (as in Fed), as long as communication made in private and intended to remain confidential.  

C. Lawyer-Client--No difference between TX and Fed.

1. Policy Question--who benefits from the privilege--if innocent have nothing to hide right?  (That is Benthem's argument--only helping the guilty.)  That is naïve, though.  Innocent clients might be hurt through exposure of collateral matters.  

2. Fee Information is generally not covered.  Anderson Case (pg. 700).  Evidentiary privilege only saves confidential communication not other information.  Evidentiary privilege much narrower than confidentiality obligation to client.  Who pays fee generally not covered by evidentiary privilege.  But barred by DRs unless compelled by Ct.  General presumption who is client, who pays fees not privileged, but in a few cases it has been protected.  Anderson and Jones (comes out the other way--anonymous benefactor case)--Jones also known as a kingpin and mule case.  The mule carries the drugs.  Mule shows up with dream team of Ls--Grand Jury subpoenas L--who paid you?  These cases turn on whether the kingpin is also a client or not.  Attorney in Jones says the guy who paid me is also a client.  Jones held this to be privileged.  In Anderson, held not privileged, because was not a client.  

3. Everyone must disclose payments over $5,000 in cash--L says payment from client.  IRS compels him to give ID, Ct says not privileged.  

4. Kendrick case (pg. 708)--questions about client's demeanor and appearance--Held not confidential--that was visible to everyone.  

5. Beirman--fact that there was a communication--did you tell him that there was a hearing?--is okay--What did you tell him about it?--not.  

6. Clutchette v. Rushen pg. 710--Murder case--murdered victim in car and had it reupholstered--L told D's wife to go to the place that reupholstered the car and take the receipts.  She gave it to the authorities.  Unauthorized disclosure to wife--still could not use.  The receipts were not attorney-client privilege.  They are physical evidence.  If attorney is told where incriminating evidence is = privileged, but cannot go pick it up or move it--that is obstruction. If client gives you evidence, you cannot keep it, must turn it over.  

7. Clark Case--Client calls and tells L he killed his wife--Attorney says don't talk to anyone, but me and I will see you tomorrow--that is okay.  Then tells him to lose the gun.  Cannot tell him to do that.  

8. Rule 503 of the TX Rules--Client and L defined in commonsense way.  Representative of client.  Representative of L--includes law clerks, secretaries, paralegals, consulting experts, etc.  

a. (a) defines confidential communication

b. (b) unique to TX rule--privilege for accountant as long as working with a L on a case.  If accountant an employee of L then that would be redundant.  If an employee then a representative under the rule.  

c. (b)  Representative of the client--hired by client for representative purposes.  Plus the (a) provision--someone with authority from client to hire a L, i.e. a liability insurance CO.  

9. Client--if something discoverable in hands of client does not make difference if given to L.  

10. Documents created during relationship that were designed to be disclosed--Chesapeake and Ohio Railroad CO v. Kirwan--attorney client communication--whether confidential is determined by intent at the time.  Must turn it over.  

11. Party claiming the privilege has burden of proving the elements. 

12. Representative of Client in Corp. case.  Attorney does not matter if in house or not.  If CEO tells L incriminating stuff, Corp has privilege and can decide not to assert it.  Corp wants everyone protected.  Fed. Law--if discussion with L for purposes of litigation then it is privileged with all employees--intention to be confidential key.  

13. Joint Defense/Common Interest 503(b)(1)(C) --Attorney A and Client A, Attorney B and Client B.  Client A communicates with Attorney B.  This communication is usually not privileged.  But this rule extends the privilege to communications to a L with a common interest.  Does not extend to communications between client A and B.  TX rule limits this to cases of pending litigation.  What about preparation/negotiations?  Most Ls assume yes.  

14. Joint Clients--unlike joint defense which is an extension of the privilege, joint clients is an exception to the privilege.  Attorney A represents A and B.  Later A v. B, privilege goes away in this case for any separate communications between one party and attorney.  Privileged against everyone else in the world except B.  

15. Crime Fraud Exception--Proposed Rule 503(d)(1)--same as TX Rule

a. Clark v. State--L's idea to ditch the gun-applicability of this exception depends on client's state of mind.  Not sure layperson know this is another crime.  When L proposes, client might think it is alright. 

16.  Stafford Case (pg. 691)--okay to allow an eavesdropper to testify about this confidential communication--Confidentiality based on intent not to disclose and reasonable expectation of privacy.  Cannot stop anyone else from disclosing.  Not made in private!!

17. Attorney-Client in TX--not made privately requirement, but still need intent not to disclose.  

18. Waiver of privilege Van Bulow case (pg. 740)

D. Psychotherapist Privilege--Jaffee v. Redmond

1. Exceptions swallow the rule in TX.  Pg. 18 in TX rules--509(b)--no privilege in criminal cases except for voluntary drug or alcohol abuse counseling.  Doesn't matter who it is who treats you.   Exceptions in (e) for civil cases.  Includes in cases of a dispute with a doctor and if emotional or mental state at issue in claim then it is admissible.  

2. No mental health exception in criminal cases whether a victim, accused, or a witness.

3. Exists in Fed, not sure what exceptions exist.  Congress should further define this. 

