WILLS, ESTATES, & TRUSTS
I.
INTRODUCTION

A.  Terminology
· Intestate – one who has property and dies without a will; the state sets up a plan via statute as to who gets what
· A testator devises real property to a devisee and bequeaths personal property to a legatee

· Bequest – generic term for testamentary gifts of personality
· Next of kin – person who take or but for a will would have taken a decedent’s personality under the laws of intestacy 

· Heirs – intestate successors to realty 

· Affinity – relationship by marriage

· Ascendants or lineal ascendants – ancestors

· Descendants or issues – children, grandchildren, and all others of al degrees in the descending line

· Collaterals – relatives who are neither ascendants nor descendants.  But are related to the person in question through common ancestry, a sister, uncle, cousin, maternal uncle once removed
· Fiduciaries – trustees and various types of representative personal, lawyers, agents, guardians

· Will Substitutes – i.e.:  joint tenancy with right of survivorship, life insurance policy, trust

· Gifts – inter vivos transfers during one’s life

· Trust – devises that place legal ownership of property into one entity and the equitable ownership into another entity ( the beneficiary)

B. Modern Role of Succession and Trusts

1. Sample Will 
Article I  
leaves personal property to W
Article II
specific gifts to grandchildren.  Specifies that adopted children are 

 

Grandchildren



Paragraph 2 – when W dies, she disposes property via her will, she 

           decides who gets what if kids under 21 property 

remains in trust.  If no descendants when W dies 

then it goes to bros and sis, if none then to charity
Article III
dispositive article – gives rest of estate to bank to be distributed as 

follows (give to W, then when she dies to all of children).  500k in 

a trust for lifetime of W and gives to kids upon death, same with 

insurance.  W is entitled to income of $ during lifetime and if she needs more – a trustee has discretion.

Article IV
gives broad power to trustees

Article V
W is executor of will

2. Administration of Estate

a. Durable Power of Attorney – can use when one becomes incompetent; it takes out a step so you don’t have to go to court to grant a conservatorship to probate the will

b. Health Care Proxy – determines what would be wishes of patient when they become incompetent; this again eliminates a judicial determination
c. Probate – if property is owned by the decedent the will must be probated ( 

· Wilma must (as executor) petition the court for distribution of the will.  

· Wilma must also file a bond (she is bound to carry out her fiduciary duty).  

· Wilma must publicize this in the paper.  Any claims against Harry must be brought within one year of the publication notice; it gives a specific statute of limitations.

· Wilma then gathers all assets and makes distribution in accordance of will and whatever is left over she transfers to the bank as trustee

· Time:  this process takes a minimum of 18 months at least

3. Common Elements of Wills, Will Substitutes, Gifts, and Trusts

a. all involve property

b. all transfer property

c. often a gratuitous transfer of property

d. often to family members or significant others

H & W have a child C.  

First – look at assets:




Condo    100k








Honda         5k, Blazer        10k








W income  35k, H income   25k








Retirement   5k each








Mortgage   80k








Credit        10k








NET WORTH:  20k

Recommend they get life insurance cuz they have a low or negative net worth
How is their property titled??  

Atty wants to make sure the property goes to the surviving spouse immediately.  Do this by way of TENANCY BY THE ENTIRETY a joint tenancy with right of survivorship, transfer directly at death and no taxes.

Cars, retirement fund:  should also have spouse as beneficiary property goes to them directly as a will substitute.  Use a will to give loved ones personal property
A will is more favorable than intestacy, intestacy would grant 1/3 to spouse and 2/3 to children

What if both die?  W sister T may be willing to act as a trustee of life insurance for C if there is a common disaster

Many years later…H + W have 3 adult children, one is disabled

Assets:
400k  residence


100k personal property


500k H retirement


500k H life insurance


1.5 M net worth    
may have estate tax, but none if it goes to wife.  Taxes are payable when last spouse dies.  

4. Trusts
a. Testamentary Trust – created by will, does not come into existence until the death of H and probate
b. Inter Vivos Trust – Living Trust – property is transferred during lifetime can get transferred automatically upon death, no probate.  
· Keep in mind:  How are disputes handled, can a will be rewritten or changed if it is inadequate?  Look at adequacy of rules and attempts to reform by enactment of the UPC.

II.

INTESTATE SUCCESSION
A.  GENERAL PATTERNS OF INTESTATE SUCCESSION
Statute of distribution:  1/3 to the wife, and all the residue by equal portions to and amongst the children of the descendant, and such persons as legally represent such children.  If the children are dead then goes to wife and the residue of the estate is to be distributed equally to next of kin, who are in equal degree.

1)  Look at assets:  
100k residence 


 


      100k per prop





      100k life ins ( W beneficiary

2)  Who has title:

 tenancy by the entirety (a valid will substitute) ( will go right to wife 

Residence ( W

these do not have to go through the probate process

Life Ins ( W


pers. Prop. Would go to probate, would be subject to law of intestate 






succession

3)  what is distribution of 100k of pers. Prop??


Which law applies?  Real estate ( locus of decedent





 Pers. Prop  ( domicile of decedent

Traditional rules for deciding which state’s intestacy laws is to be applied may be 


summarized as follows:  the law of dec. domicile at death governs, questions of succession to 


personal property or movables, the law of the site of property governs questions of land and 


movables.  In recent years however, there has developed an increasing acceptance of the 


view that the law of the dec.’s domicile should determine succession to land as well as 


personality.

Is there protection given by a jurisdiction?  I.e. homestead??

1. Share of Surviving Spouse
·     Surviving spouse 1/3, children 2/3 

·     In Mass. ½,  W ½ children

· UPC W would get all personal property cuz all other dec. are also dec. of surviving spouse.  UPC is better for surviving spouse to continue living in same conditions as before death.  Mass. Adopted this.
· Intestate succession purpose is to do what dec. would have done had they thought about it. 

2. Share of Issue

· The portion of estate that does not pass to the surviving spouse or the entire estate if there is no surviving spouse, passes to the decedent’s children and descendants of deceased children.  Parents and collateral kin never inherit if the intestate is survived by children or more remote descendants.  Heirs do not compete with living ancestor’s ( son and daughter would get it all.
· Majority Rule:  Distribution is per capita with representation:  In most states dec.’s issue take their shares per capita
(  Per Capita:  (UPC and Mass.)  

1. look to generation that has at least one  living member (look to last generation where there  is at least one survivor)
2. divide into as many as there are in that generation leaving one issue

3. those in the same generation take equally.  Those in a remote generation take by representation

W has S & D.  S ( GC1 



D( GC 2 + GC3

W dies and then S& D die.  

GC’s take by representation:
GC1 takes ½ 






GC2 takes ¼ 






GC3 takes ¼ 

· Per Stirpes

1. look to generation with NO SURVIVING ANSESTORS 

2. divide into as many as there are in that generation

3. descendants take by representation (the descendants take the share their deceased parent would have taken
W has S & D 
S ( GC1




D ( GC2 + GC3

W dies and then S & D die.

Each GC gets 1/3 

W ( S & D; S ( GC1 D ( GC2 & GC3; GC2  ( GGC1 & GGC2

UPC: 2-106; GC1 and GC3 get 1/3 each.  Remaining 1/3 is divided between GGC’s (1/6 each)

Per Stirpes: step 1 – S & D, each get ½ .  Then descendants take by representation.  So S’s ½ goes to GC1.  D’s ½ goes to GC2 and GC3 (each take ¼).  GC2’s ¼ goes to GGC’s (each take 1/8).

Per Capita: step 1 – GC’s get 1/3 each.  GC2’s 1/3 goes to GGC’s (each take 1/6).
DRAW IT OUT


3.  Ascendant & Collateral Relatives



no descendants (  go to applicable statute usually parents; if no parents then to bros or 



sis equal shares; if none then to next of kin.  See the table of consanguity on page 34.  

· Other Heirs:  

a. Post Humous Heirs – generally one cannot claim as an heir of another person unless he was alive at the other person’s death, but an exception is made for a posthumous child – a child in gestation at the decedent’s death inherits as if born during the decedent’s lifetime, 

b. Aliens – treaties or statutes frequently alter the alien’s common law right to receive and dispose of personal property, 

c. Half Blood – generally, relatives of half blood inherit equally with those of whole.  Typically no distinction between half-blood and whole-bloods, and 

d. ancestral property

· Adoption:  tendency to treat adopted child as if he or she had been born into adopting family.  1st look to applicable statute.  

· As to Natural Parents:  All inheritance rights cut off – where a child is adopted by a new family, the adopted child and his kin have no inheritance rights from or through his natural parents, and the natural parents and their kin have no inheritance rights from or through the natural child who has been put up for adoption.  LOOK UP Stranger to Adoption
· EXCEPTION – but adoption of child by spouse of either natural parent has no affect on relationship on 
1. relationship between natural parent and that natural parent or

2. the right of child or a descendant of child to inherit from or through the other natural parent 

A devised B/A to D for life, remainder to D’s issue as survive her.  D dies leaving 2 children, 

One of whom was adopted.  Statute says adopted children are to be treated the same as natural children for the purpose of inheritance by, from, and through the adopting parent.  DO both E & F inherit, or just F, the natural child of D? F is not taking from her adoptive parent or through her adoptive parent, but directly from her GP.  The traditional view is that you can’t assume the testator would want to exclude the adoptive children from inheriting ancestors even if the child is estranged

(  look to language of statute

      purpose

      effect

· Matter of Heirs of Hodge:  case involves “virtual adoption”  Court held that they could not find any reason to distinguish between a child treated as a child, even though no legal paperwork was ever accomplished.  Court did state there is a difference between the equitably adopted child and the formally adopted child.  The formally adopted child need only produce his adoption papers to guarantee his treatment as an adopted child.  The equitably adopted child in any private property dispute must prove by clear and convincing evidence that he has stood from an age of tender years in a position exactly equivalent to a formally adopted child.
· Estate of Nicol:  basis of probable intent, adult adopters were not included as recipient of a future interest class gift.  But under UPC adopted child will inherit.  Adopted child will be member of class if child was a minor and lived with adopted parent

· Informal Adoption (de facto adoption) if evidence is clear and convincing adopted child will be treated as if formally adopted


4.  Non-Marital Child



At common-law, a child born out of wedlock could not inherit from either parent or 


their collaterals, but only from his own issue.  Today, all states permit inheritance from 


the mother, and the modern trend permits inheritance from the father as well, provided 


paternity is established.  In fact, as a result of constitutional litigation expanding rights 


of children born out of wedlock, in most states children can inherit from the natural 


father if:
(1) the father married the mother after the child’s birth

(2) the man was adjudicated to be the father in a paternity suit, or

(3) after the man’s death, he is proved (usually by clear and convincing evidence) to have been the father of the child in the probate proceedings

· Trimble v. Gordon:  USSC invalidated an Illinois Inheritance statute requiring not only acknowledgment by the father, but also the marriage of the parents in order for the child to inherit from the father.  Invalidated under 14th A because it was not substantially related to a permissible state interest.  



UPC:  Parent Child Relationship – judicial determination as to whether A is natural 



child of Sam

    DECEDANT

     /                \

   S

        D           neither were married

    |

         |

   A                 B           can A & B take from Decedent if parents weren’t married??






No problem for B to take from D.  But A presents a problem – child of 






unmarried people cannot take from paternal side (proof of paternity is an 






issue)

jurisdiction #1:  are claiming through unmarried children.  Can only take through father if:  acknowledgment and subsequent marriage.  Non-marital child cannot take from dad.  Alice wants to argue Sam was her dad and she can prove it.  Is there a 14th A violation?? What’s state’s interest??  
Even though it’s accurate and efficient too many children would be excluded, it would not be fair
M    F


child killed ($1mil settlement)  Grandmother said mom abandoned and so  
 \     /


did dad.  It’s a non-marital child.  Does grandmother have any rights to 

   C



judgment??  Look to statute (  ascendancy because no decedents.  So 





parents would inherit.  No adoption by GM.  Maybe could argue misconduct by parents – abandonment.  Generally misconduct by an heir is not a basis for disqualification.  Can also argue equitable adoption.  UPC has section applying to parents who refuse to acknowledge or support their child – precludes inheritance.  MA rejected this provision.  Court could also impose a constructive trust on the father who refused to acknowledgement paternity.  


5.  Disqualification for Misconduct


Killer of dec.:  most courts hold that one who feloniously and intentionally brings about 



the death of a decedent forfeits any interest in the decedent’s estate.  No one should 



profit from a wrongdoing.  The property passes as though the killer predeceased the 



victim.  This result is usually accomplished either through the operation of a specific 



statute or the imposition of a constructive trust.  
· Bradley v. Fox:  Lawrence and Matilda were married.  They owned a house in joint tenancy.  L murdered his wife and three days later conveyed the premises to his attorney.  He was convicted of murder.  The issue was whether a murderer may acquire or increase his property rights by the fruits of his crime arises in three categories:

1.  under life insurance:  no man shall benefit from his own wrongs

2. where a devisee or distribute feloniously kills the testator or intestate ancestor, statues preclude the murderer to inherit from his victim






3. where one joint tenant murders the other and thus creates 







  survivorship rights: murderer lawfully retains only his ½ 







  interest in the property with the heir-at-law
· husband causes death of wife – does he get the life insurance??  NO.  Can husband take the residence??  He has a right of survivorship and owned property before death.  Tenancy of the Entirety – he owned prior.  H can take half of the Ten by Ent.  Can he take personal property??  Yes – takes entire estate by way of intestacy.  But there was misconduct and unjust enrichment – use a constructive trust – although you have legal title, you do not have equitable right, so impose a constructive trust for H to hold property for child (the court basically transfers property for child)

· older cases disqualify killer and those who descend from killer.  UPC takes the opposite approach, treats killer as if he predeceased the decedent 

· can S inherit if commit suicide b4 tried??  In absence of conviction ( an evidentiary proceeding using preponderance of the evidence.  What if S is juvenile??  Prosecuted as juvenile and will be determined delinquent .  May not inherit if formed requisite level of intent

B.  EFFECT OF PRIOR TRANSACTIONS OF INHERITANCE RIGHTS 

Three means by which to make disposition of property:  Release (fair + ad consid), 


Assignment, & Disclaimer

1.   Advancements:  



a gift made to a next of kin with the intent that the gift be applied against any share 



which the next of kin inherits from the donor’s estate.  Can only apply if deceased dies 



intestate.  
DECEASED


100k estate

    /    |    \




  A    B   C

20k

adv.

If A wants to take from estate goes into Hodgepot.  A would put 20k back into estate.  

120k @ 40 each  

A = 20k



estate is distributes in way decedent wants it dist.

B = 40k

C = 40k
2S
W         –         Dec. (intestate)


200k –how should be distributed
No kids   
/   |   \



        A   B  C




under UPC W = 100k+ ½ estate=150k









A = would not want Hodgepot

Adv.








B = go to Hodgepot 50+10=60(B  30-10

A 50
, B10, C0






C =                                            C 30

2.  Releases & Assignments of Expectancy
a. Expectancy: not a property interest – only a hope that heir will take from estate; expectancy one will inherit property

b. Release:  forfeiture of an expectancy

c. Assignment: transfer of expectancy to one other than source for fair and adequate consideration

· Donough v. Garland:  who is bound by releases and assignments?  Dec (mom)       100k estate



    /    \



 D ( S



|    
20k assignment


           C

Daughter signed expectancy of mom to son.  Daughter dies then mom dies.  Daughter predeceases mom and survived by a daughter.  Is grandchild precluded from taking??  D cannot bind her decedent’s rights 







(  Disclaimer:  mom dies intestate with a S and D.  if D 






disclaims (permitted in all states by statute) she will be 






treated as if she predeceased mom and her child will 






take interest.  A means by which one can avoid 






creditors has 6 mos to make decision to refuse to accept
C.  WILL CONTEST

1.  Testamentary Capacity:  Challenging a will – dec. died a month ago.  Children want to 



probate the will (they got their letter of petition).  Kids ask for copy of the will, they 


executed a 1½ ago.  



New Will:  revokes any prior will

100k to S










100k to D










100k to cryogenics










residue to Ranard exec of will– he petitioned 










ct for will



there was a prior will 10 years ago, when their dad died.  The family sat down and 



discussed how to distribute property.  That will gave pp to D, 10k to GC, store to S, 


residue goes to Dec (mom) about 3 mil ½ to, S ½ to D.  Kids had no idea about new 



will.  Ranard ends up with 2.5 mil from new will.  Kids want to contest – they want the 



old will.  
· What’s the procedure in applicable jurisdiction??  1st Ranard must provide notice to all interested parties; S and D replied within 30 days to contest S and D have 30 days to contest .  Must file objections with affidavits that set out factual basis for objections.  If judge can invalidate will based on facts – go before judge to make determination



Grounds – Next, L needs to know what grounds to contest the will.  L. needs info about 



the mother.  

· Testamentary Capacity

i. mental deficiency:  you are of sound mind if you understand:
1. nature and extent of his property
2. persons who are natural objects of his bounty

3. disposition which he is making of his property and if he is capable of 
4. appreciating those elements in relation to each other

5. Forming an orderly desire as to the disposition of his property

ii. mental derangement:  possession of delusion which leads testator to dispose of property otherwise than he would have done had he not possessed such an insane delusion is sufficient to invalidate the will

(  delusion:  conception of a disordered mind which imagines 


facts to exist which there is no evidence and the belief in which 


is adhered to against all evidence and argument to the contrary

· L must find out about witnesses:  prior dealings, why new will, does L know about Ranard??  Depose these witnesses through discovery – medical records, experts, and depos.
· Procedure:  1st get an extension, then grounds (mental deficiency or derangement affecting rational disposition of prop), fraud, undue influence
· In re Hongman’s Will:  delusion about unfaithful wife.  TEST for derangement:  no real existence except imagination AND against all probability and conducts himself upon the assumption of their existence, he is, under a morbid delusion AND delusion in that sense is insanity.  Persistent belief that cannot be dissuaded by anyone.  

2.  Fraud:  Execution of Will or Inducement:  false representations…constitute fraud if it 



can be shown that they were designed to and did deceive the testator into making a will 



different in its terms from that which he would have made had he not been mislead.

3.  Undue Influence:  



i.
person unquestionable (susceptible) to undue influence



ii.
opportunity to exercise such influence and to affect wrongful purpose



iii. 
disposition to influence unduly for purpose of producing an improper favor AND



iv.
result clearly appearing to be the effect of supposed influence

· Use these elements if a confidential relationship exists:

1. participation of beneficiary in preparation or destruction of will

2. lack of independent and disinterested advice regarding will

3. secrecy and haste in making will

4. SEE PAGE 97 for the 7 ELEMENTS
III.  FAMILY PROTECTION & RESTRICTIONS ON TESTATION
A.  ALLOWANCES, HOMESTEADS, and EXEMPTIONS

(  Issue is whether a person would be able to dispose of property after death by will or will 


substitute without regard to the needs and expectations of spouse and grandchildren
(  The statutory law of every state makes some provision to protect the family of a decedent 


against testamentary omission, the decedent’s creditors, and the delays of administration.  

1.  Homestead Allowance:  Most states have statutes that protect the family residence or farm from creditor’s claims.  These statutes usually exempt a certain amount of land from the claims of the decedent’s creditors.  The amount of land exempted depends on whether the residence is urban or rural.  These homestead laws often include a provision that the residence for as long as they so choose despite the disposition of the residence in the decedents will.  

· in Mass. protected up to $100k
2. Family Allowances:  Nearly all states authorize the payment of a family allowance to the decedent’s surviving spouse or minor children .  Some states limit the allowance to a dollar amount, while others state the allowance as the amount needed to maintain the spouse and children for one year or a reasonable amount to be fixed by the court.  The family allowance is in addition to the amount passing to the spouse or children by will, intestacy, or elective share
B.  MINIMUM RIGHTS OF THE SURVIVING SPOUSE


(  Four methods:  Dower

 



Community Property





Conventional Law and 





UPC Elective Share


(   
Protection of surviving spouse - Nearly all states have enacted elective share statutes 



designed to protect a surviving spouse from disinheritance.  These statutes give the 



spouse an election to take a statutory share (usually 1/3 or ½ ) of the decedent’s estate in 



lieu of taking under the dec. will

1.  Dower, Forced Shares, and Community Property

· Dower/Curtesy:  few jur. spouse gets 1/3 life estate of estate.  Takes precedence over other creditors.  Spouse can dower 1/3 of any real property owned during the marriage and a life estate in the remaining property
· Community Property:  protection to spouse – makes equitable distribution of property acquired during marriage ½ of marital property

· Statutory Forced Share:  based upon what statute provides (usually similar to intestate share 1/3 – in MA is much less – first 25k cash of probate estate – then life estate in remainder.  Spouse can waive statutory forced share
· Federal Protection for Surviving Spouse:  

1. ERISA – a 401k claim, a spouse can waive in writing

3B, p.113
W & H married for 30 years.  Have children C1 & C2.  W dies.  Estate =  200k B/A






300k W/A






100k cash






600k total




A)  What should Harry do (  spouse has 6 mos to make decision.  Dower = 1/3 life estate in real 


Estate / Stat Forced Share = 1/3 of probate estate ( Stat forced share is better, spouse would 


get 1/3 of estate outright = 200k 
B)  What if W left debt of 100k (  Dower or curtest rights take over creditors.  Should take life 


estate instead of real property. 

C)  What if W had 500k in life insurance payable to H  ( (he’s getting 50k from will and life ins 


500k) 550k total.  Kids would get 500k.  Does existence of life insurance have any effect on 


distribution.  It’s a will substitute.  Under conventional law it would be irrelevant that he is 


getting life insurance.  
D)  What if he is independently wealthy (  again irrelevant, options would still be the same  




2.  UPC:  uses Elective Share, takes into account length of marriage – see chart.  





H would take 50% of AUGMENTED ESTATE:






Asset 1 = 600k 
probate estate







Asset 2 = 0

non-probate transfer to others







Asset 3 = 0

non=probate transfer to surviving spouse







Asset 4 = 0

surviving spouse







TOTAL= 600k
H = 300k upc or 200k statutory forced share





(  what of only married 5 years?  Conventional law entitled to stat forced 






share so that time will not be a factor.  UPC only 15% of augmented estate 






90k





( 30year marriage?  
1 = 600k 
probate estate 









2 = 0

NPT others 









3 = 500k
NPT Spouse









4 = 0

surviving spouse









TOTAL  =  1,100,000 






1st look to source will – intestate succession 50k 






2nd H property
0






3rd not enough in probate to make up 550k look to 2-205(3) = non-probate 





     transfers to spouse 500k.  





H would take 50k will and 500k life insurance, exactly what W intended .  






UPC doesn’t conflict with W’s estate (  Same result under UPC.

3A
DEC dies with 500k – W 500k in savings

married for 50 years









H leaves everything to X

Probate Estate = 500k

a)  common law jurisdiction
750k (250 + 500)

b)  community property
(total 1 mil, she gets half – 500k)

c)  UPC




500
P Ed 







    0
NPT others







    0
NPT spouse







500
spouse







TOTAL = 1 million

    W would get 0 of she has $ or wealth comparable to DEC. 





3.  
Effect of Spouses Election:  if spouse wants statutory forced share – they 





must denounce anything rec’d in the will. 




W to H for life, then to D 


probate estate 300k





Statutory Forced Share – H would et 100k.  H must then renounce the life 





estate and it is sequestered.  It goes to source of which the statutory forced 





share came.  





(  where is the statutory forced share coming from (  abatement – look to 






the following sources:







1.  Intestacy property

0







2.  Residuary estate

Doris







3.  General Devises

Cash gifts







4.  Specific Devises

Specifically identified property






here H would take 100k from Doris and she would be entitled to the life 






estate.  No reason to keep the life estate cuz he denounced it.  Estate may 






be disposed of – 100k to H








   200k to Doris






Process is RENOUNCIATION having taken statutory forced share, 






renounces and then estate may then be disposed of.

3C

Common Law:  Will of H


net estate 150K








60k to orphanage Res to S+D

W elects to take 1/3 of net estate = 50k
It comes from the residuary estate (is there enough – yes, there’s 90k)
  90k













-50k  for W













  40k split b/t S & D













20k each for S & D
orphanage still gets 60k (+ 50k for W + 20k for S + 20k for D) = 150k
UPC provides that statutory forced share should be taken in proportion to what 

60k   2/5 to Orphanage (original intent)

90k   3/5 to kids

divide it up proportionately (  20k    FROM orphanage







30k    FROM kids







50k     TO W – UPC takes in proportion instead of from residual



4.  
Attempts to Defeat Spouse’s Statutory Rights:  persons who wish to 





deprive their spouses of dower rights may attempt to do so by conveyance 





prior to marriage
3E

Surviving spouse comes to see us.  5 years ago he made gifts to B 40k and S 50k.  
2 years ago he left Blackacre to B for 40k.

days before death changes life insurance to B and Will leaves everything to S.
Attempts to Disinherit Wife in Different Jurisdictions 

  1.  
If have transfer during life of dec, then immaterial that purpose was to deprive spouse of 


rights (MA)

  2.  
Intent of Dec. was transfer intent to deprive spouse? (VT law)
  3.  
Invalid transfer if in fraud of marital rights – looks to state of mind of both transferor and 


transferee

  4.
Whether the transfer is illusory, but no intent i.e. retention of control of property even 


though transferred
  5.
States with specific legislation limiting rights of spouse

  6.  
UPC

Problem:  under 1st view, have a valid transfer to S.  Intent is irrelevant.  W not get property.  B/A to B could be litigated.  C and d are valid.  
Under UPC 2-202 – not look to intent.  What is reclaimable?  Two year rule any transfers made within 2 years of death W get it back Gifts must be 10k or less to omit reporting to IRS – transfer to S is out.  B/A goes back in.  Life insurance is reclaimable; so is savings cash to S in excess of 10k




5.  
Marital Property Reform in Common Law States Common law states 





allow courts to redistribute individual property on lifetime dissolution of 





marriage and now have rules prescribing treatment comparable to community 





property on divorce.  
· Uniform Marriage and Divorce Act:  addresses spousal property rights on separation and dissolution.  In a proceeding for dissolution of marriage the terms of the separation agreement are binding on the court unless it finds that the separation agreement are binding on the court unless it finds that the separation agreement is unconscionable.  The UMDA does not affect property rights during the ongoing marriage or on death.  Does not deal with property rights during the marriage and at death as well as on dissolution during life.  The property rights acquired during marriage is shared.  Property acquired afterward is individual.  However, the income of that property is marital.



6. 
Protection of Issue From Disinheritance:  child may be disinherited if the 





intention to do so is expressed AND if the entire estate is otherwise disposed 





of.  Look at statutory language. 
· Pretermitted Heir:  an heir born after dec. executed will, but before he died.  Because heir was not when will was executed, the heir is not mentioned and may not take under will.  This is where the statutes come in

· Every state has statutes that attempt to protect a child where omission may have been unintentional.  Omitted child entitled to intestate share:  most states, statute operates so that a child born or adopted after the will was executed takes an intestate share of the decedent’s estate, provided none of the exceptions below apply.  Protects children of testator only.  Usually does not cover grandchildren.
· EXCEPTIONS:  pretermitted child will not take share if:

1. it appears from the will that the omission was intentional;

2. at the time the will was executed, the testator had other children and devised substantially all of his estate to the other parent of the omitted child; or

3. the testator provided for the omitted child by a transfer outside of the will with the intent that it was in lieu of a testamentary gift
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Will – all to W

X & Y (children)

After will drafted Z was born.  Do any children have a right??  Look to relevant statute.
  -  Z falls under statute cuz he was born after will exec.

  -  the will does not outright disinherit kids, no language no intent to disinherit Z therefore he is 

     entitled to take.  If Z can take and X and Y cannot it doesn’t make sense.  It’s not really clear 

     what dec. wanted to do.  

  -  if it is not intentional the children may take.

Views:   1.  no extrinsic evidence and presumption prevails and statute controls only if will is 


          clear and unambiguous

  

2. yes allow extrinsic evidence   

Estate of Glomset, 1976 – no extrinsic evidence is will is clear and unambiguous.  When language is clear, only look to 4 corners of will.  
· Analysis:  determine if intent of deceased must be determined from the will itself or if extrinsic evidence is admissible.  


In deciding whether extrinsic evidence is admissible ( determine whether or not an intention to disinherit  X affirmatively appeared from the 4 corners of will.  Look to the will and if unclear (in some states) look to the scheme of distribution ( does it make sense.
· Three Types of Pretermitted Heir Statutes 
1. Illinois Statue:  C must be born after the execution of the will and intent to disinherit must appear in the will; if not, C takes.  Only look to 4 corners of will.  Presumption exists that there was no intent to disinherit C; presumes the disinheritance was unintentional.
2. MA statute:  if C is not mentioned in the will, C takes unless it appears that the omission was intentional.  Statute permits extrinsic evidence of intent of the testator.

3. UPC:  C takes unless it appears from the will that the omission was intentional; applies to children adopted or born before or after the execution of the will; must appear in the will, may only use 4 corners of will.

· Pretermitted Spouse Statutes:  if surviving spouse is not mentioned:


( unintentionally omitted:  most states have statute


( limited to where will is made and after they are married


( evidence is admissible to establish if unintentional 


     omission.  If it was, spouse takes her intestate share.

C.  EXTENT & LIMITS OF TESTEMENTARY POWER:  OTHER ASPECTS
1. Charitable dispositions:  devise made to charity within 6 months of death is void
2. Shriner’s Hospital v. Hester got rid of above rule.  

3. Testamentary Guardianship:  Should the rights of parents to choose guardian or best interest of child dominate??  Most jurisdictions let the parent choose, but some have evidentiary hearing to see what is best for the child.  GENERAL RULE:  rights of natural parent prevail unless natural parent is unfit for parenthood.  

IV.  EXECUTION OF WILLS
A.  FORMALITIES OF WILLS
· What constitutes a will??  A will is an instrument executed with certain formalities that usually directs the disposition of person’s property at death.  A will is revocable during the lifetime of the maker and only operative at the testator’s death.  
1. Codicil:  a supplement to a will that alters, amends, or modifies the will

2. Instrument Need Not Dispose of Property to be a Will:  although most will dispose of property at death, the disposition of property is not a legal requisite of a will.  The term will includes instrument that merely appoints a personal representative or revokes or revises another will.

3. Will Has No Legal Effect Until Testator’s Death:  takes effect only upon the death of the maker.  Until that time it may be revoked or amended and the beneficiaries have only an expectancy.  In construing the will, however, the circumstances that existed at the time the will was executed are considered to shed light on what the testator meant by the words used.  

· Basic Requirements:  
1.  writing, 
2. signature, and 
3. an attestation by at least two witnesses (signed).  



(  Exception:  (i.e. like a videotape) clear and convincing evidence or anything 




that serves as c & c evidence.  Better to keep it simple and comply with 





formalities to keep the process smooth rather than have the appeals court 





decide.  Why formalities – smooth probate, evidentiary function, protection, 





seriousness.  Purpose – provide protection to testator.  
· Formalities:
1. signed by testator or by another person at the direction of testator and in her presence

2. there must be 2 attesting witnesses (some states require 3)

3. testator must sing the will or acknowledge her previous signature  in each witnesses’ presence 

(  some states:  
a.   testator must sign at the end of the will




b.   testator  must publish will, i.e. declare to the witnesses 


that the instrument is her will or otherwise 


communicate this fact so that the witnesses know they 


are witnessing a will rather than some other legal 


document




c.   the witnesses must sign in the presence of each other


1.  REQUIREMENT OF A WRITING


2.  TESTATOR’S SIGNATURE & ACKNOWLEDGEMENT

· Placement of Signature:  most states it doesn’t matter as long as it is somewhere on the document.  In some states it is required that the will be subscribed at the end.  If additional materials follow after the testator’s signature, the entire will is void.  In several states, everything above the signature is valid and everything after is disregarded.  

· Presence Requirement:  Signing in someone’s presence is required in many states although the requirement takes place in many forms.  Courts have developed various tests to determine when a person is in another’s presence.  
a. Majority View – Conscious Presence Test – A majority of courts apply this test.  The presence requirement is satisfied if each party was conscious of where the other parties were and what they were doing, and the act of signing took place nearby, within the general awareness and cognizance of the other parties

b. Minority View – Scope of Vision Test – the parties must be in each other’s scope of vision when they sign.  Under this test a person is present only if he could have seen the signing.  This does not mean that the signing must actually have been observed, but only that the person was in such close proximity that he could have seen the signing had he looked


3.  ATTESTATION BY WITNESSES



(  Witnesses must be COMPETANT.  
a. competency in general – at the time the will was executed, the witness is mature enough and of sufficient mental capacity to understand and appreciate the nature of the act she is witnessing and her attestation, so that she could testify in court on these matters if necessary.  Most states have a minimum age req’t.  

1. Incompetent witness:  will is valid, but devise to incompetent witnesses is lost to them

2. Valid Will and incompetent witness is limited to take only under laws of intestacy

3. UPC even if witness has economic interest, will is valid but open to presumption of fraud or undue influence – evidence (MA)

b. Interested Witnesses:  common law, an attesting witness who was also a beneficiary under the will was not a competent witness, and was barred from testifying as to the will’s execution.  If one of the two testamentary witnesses was a beneficiary, the will could not be probated.  This rule has been abolished in every state except for Louisiana.  

1. Majority Rule:  Will Valid But Bequest to Interested Witness is Void.  In most states, statutes eliminate the interested witness problem by eliminating the interest:  Will is valid, but the gift is void.  

a. EXCEPTION:  Witness Beneficiary Would Take if Will Had Not Been Executed.  If interested witness would have taken if the will were not admitted to probate, i.e. if the beneficiary was also given a bequest in an earlier will that he did not witness.  In such case the witness beneficiary takes the lesser of i.  the legacy or ii. His intestate share or gift of an earlier will.

2. UPC:  Interested Witness Rule abolished:  under UPC rule a will, codicil, or any part of either, is not valid because the will or codicil is signed by an interested party
· Cunningham v. Cunningham:  didn’t visually see signing.  He was in the other room, bed ridden.  The witness said “I’m done” upon signing several feet away.  Court applied CONSCIOUS PRESENCE TEST for the will to be valid, the testator must perceive through any one of his senses and be aware of the execution.

4A
Test:  
D 40k



Res S 20k

Is will valid?  H was not a necessary witness.  What if L. executed will? And also probated estate it’s not a gift – but a payment for performance.  Black and Green are not interested.  Doesn’t matter if W predeceased testator want to avoid a challenge – better to have non-interested witness. 
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instrument intended to be will of decedent.  D signed and 2 witnesses.  Instrument never delivered – so no gift.  Son then tries to use it as will.  What’s missing??
No delivery during one’s lifetime

No will cuz no intent (can you introduce extrinsic evidence??  UPC allows it to establish intent)

4.  TESTAMENTARY INTENT


For a will to be valid, the testator must intend that the particular instrument operate as 



his will.  In the case of a well drafted will, this issue is rarely in doubt.  Testamentary 



intent is established by the document itself.  The problem cases have involved  



instruments that contain no such recital and are ambiguous as to whether they were 



intended to be testamentary in effect.  In these cases:  testamentary intent will be found 



only if shown the testator:  i.   intended to dispose of the property; 






ii.  intended the disposition to occur only upon her death; and 






iii.  intended that the instrument in question accomplish the 






    disposition

·     Testamentary Capacity:  Must be 18 and of sound mind.  In nearly all states, a person who has attained the age of 18 has the right and power to make a will.  If a 16 year old executes a will and dies twenty years later, the will is not valid because the testator did not have capacity at the time of will was executed.  Must also be of sound mind 


5.  ATTESTATED CLAUSES & PROCEDURES FOR EXECUTION

·     a well drafted will contains an attestation clause.  This clause, which appears immediately below the signature line for the testator and above the witnesses signature lines, recites the elements of due execution.  
4E:  see matter of Collins p 176
a)  all witnesses are dead, does not have any effect on probate, cuz their signatures were already 

     attested to

b)  witness doesn’t remember signing, but knows that it’s his signature ( can use post recorded  

     recollection exception = probative affirmative evidence

c)  signature but denies he actually saw or heard D sign or acknowledge the will or signature (  

     use the writing (prior stmt) to impeach him.  Not affirmative, but still serves evidentiary 

     function of will

B.   UNATTESTED WILLS  are wills that do not comply with the wills act 
1.  Holographic Wills:  Do not comply with formalities of wills.  But are recognized in 



MA.  The UPC and about ½ of the states recognize holographic wills and codicils.  A 



holographic will is one that is entirely in the testator’s handwriting and has no 



attesting witnesses.  Where recognized , a holographic will may usually be made by 


any testator with capacity

a. Testator’s Handwriting:  Generally valid, a holographic will must be entirely in the testator’s handwriting.  However, most states recognize holographic wills accept a will that contains some typewritten material as long as the portion not in the testator’s writing is not material.  I.e. typewritten portion may be disregarded without violating the testator’s intent.  Most states require the date.

b. Testator’s Signature:  must be signed by the testator, but there is no requirement that it be signed at the ed of the will.  The signature can even be found in the opening sections.  Courts take a liberal view of what constitutes a signature: initial, a first name, or nickname

c. Testamentary Intent:  a question often arises with respect to documents offered as holographic wills as to whether the document was really intended to be a will.  Often a letter or informal memorandum is offered  for probate as a holographic will, and the court must make the determination of whether the document was so intended.  The test is whether some future writing was contemplated.  Extrinsic evidence is admissible to establish that an ambivalent document was intended to be a will
d. Interlineations:  most states recognize holographic will give effect to handwritten changes, such as substituting beneficiaries, made by the testator after the holographic will is completed.  By contrast, these types of interlineations are generally not given effect to an attested will.
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holographic instrument can be probated as will if signed, dated, and all material elements are hand written
4G

written, dated, but not signed

says, “I, Mary Jones”  Most juris say that a signature anywhere is adequate if it appears that the name was written with intent to serve as a signature.  If there is intent to have a will, then decedent did not intend to die intestate

4H

letter to Nina (from dec. – but signed “Brother” (  issue is word brother.  Written, dated, but signed brother.  May admit evidence but the problem is no testamentary intent for this letter to be a will (  not intended to be a will.


 ( note p 177 – will left everything to wife, but letter to girlfriend stating she will get place 


 
in MT.  IS the letter a holographic will or just something to think about in the future??  



Remanded and matter was settled.
3. Oral Wills:  most states recognize oral will do so only for disposition of personal property and only if made by 

i) soldiers or sailors (only during time of armed conflict in some states)

ii) any person during his last sickness or in contemplation of immediate death.  Generally, there must be at least two witnesses to such a will

V.  INTEGRATION, EXTRINSIC EVIDENCE & RELATED MATTERS
A.  INTEGRATION OF WILLS
·    often consists of more than one page, yet the testator only signs the last page.  Rarely a topic of litigation.  If a question is raised, the will proponent must show that the pages were present at the time the will was executed. The requirements of intent and presence are presumed when there is a physical connection between the pages (staple, fastener, etc.), or when there is an internal coherence by provisions running from one page to the next these requirements also can be established by the testimony f witnesses or other extrinsic evidence.

·    If will is offered for probate, must show that 

1. testator intended all of the instrument to be his will and 

2. all the pages were present at the time the will was executed ( Integration
·    How do you meet this requirement::  Staple pages together, there is a presumption that they were present at the time of execution .  Avoid problems by numbering the pages, initialing each page, and indicating the total number of pages in each page.  If the pages are not fastened, the courts will look for internal coherence of the provisions, sensible disposition of property – if you have this, then the document of integration is met
·    What if no internal coherence or the documents are not fastened?  Most jurisdictions will allow extrinsic evidence to establish the two required elements.  The most obvious evidence is from the attorney who drew up the will and the witnesses.  Some courts will limit proof to those instances where there is internal coherence or fastening

· Should always say the following to client:  Is this your will?  Have you read and understand it?  Does it dispose of your property according to your wished?  Wit must hear you say YES to all questions.  Wit must actually SEE testator sign since not all juris. recognize the conscience presence req’t.  One wit should read attestation clause aloud and sign and put address and must sign affidavit.  Must read in presence of testator and notary.     

B.  REPUBLICATION BY CODICIL

1.  If codicil is executed after a will execution (  codicil is a making of a change of will 



without re-writing and re-executing the will in its entirety.  Codicil must be in writing 



and attested to.  There is a presumption when one executed codicil one read through will 



and this is the only change and everything else remains same.  Will is republished at 



date of codicil.
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5 years before death leaves stock to X in will and 100k to D, Residue goes to surviving spouse.  Brother is executor of estate. 
2 years before testator dies, his brother dies.  When brother died Testator bought the remaining stock of the company.  

2 weeks later testator executes codicil.  

How should distribution go??  Son would argue that when dad executed will it said “all my stock” and doctrine of republication should apply.  

Should doctrine apply??  

ANALYSIS:  
1.  what was intent of testator??  Look to language of will 




2.  look at circumstances at time of execution of will (owned ½ stock)  what was 




    discussed at time of execution?




3. look at circumstances at time of execution of codicil




4.  scheme of distribution (maybe it helps with probative intent)

Scheme if doctrine applies



does not apply

 
Son ½ estate





   son 130k


Daughter 100k




   daughter 100k


Wife 140k





   wife 270k


Doctrine of Repub. Not



   BETTER cuz kids treated equal


applied cuz doesn’t follow


   and wife gets bulk of estate

intent of dec





   relevant for arriving at what is his intent

If no evidence introduced to reject presumption will stand at date of execution of codicil.

C.  INCORPORATION BY REFERENCE
· In most states, an extrinsic document (not present at the time the will was executed) may be incorporated into the will by reference so that it is considered a part of the will.  Benefit – private, not public record.  To be incorporated there are three requirements:
1. document must be in existence at the time the will was executed;

2. language of will must sufficiently describe the writing with reasonable certainty to permit its identification; and

3. the will must manifest an intent to incorporate the document

· Clark v. Greenhalge, 1991 language p 194 – Estate 3 million.  Helen Nesmith named Greenhalge as exec., he was to get all of the estate except as set out in writing.  Painting worth $1800 was at issue.  Greenhaldge would not give Clark the painting.  There was a memorandum executed in 1976.  Will was executed in 1977.  Notebook executed in 1979 (says painting goes to Clark) 1980 codicil.  IS the notebook incorporated by reference in the will?  NO because not in existence at time will was executed.  But document of republication by codicil makes will speak of 1980, at which time the notebook did exist and is therefore incorporated by reference.  Painting goes to Clark.
D.  REFERENCE TO FACTS OF INDEPENDENT SIGNIFIGANCE 

1. Under this doctrine, a will may dispose of property by reference to acts and events that have significance apart from their effect on the dispositions made by the will.  Even though the identification of a beneficiary or the amount of a bequest will be determined by some future unattested act, the bequest is nonetheless valid if the act has SOME LIFETIME SIGNIFICANCE OTHER THAN PROVIDING FOR THE TESTAMENTAY GIFT.  Must have substantial significance aside from will

ASK

a. did act have life purpose, not solely to dispose of property at death OR

b. was it solely for disposing property at death


( Issue is to determine purpose of testator?  If it has other purpose than there is 


     independent legal significance and is a valid testamentary gift

5E

What is the effect?  

I bequeath 5k to:

a.  “each person who may be son-in-law or daughter-in-law of mine at time of death” assume 

     residuary clause.  Is it valid?  Purpose was to give to whoever may marry into the family (  

    Valid, not purely to dispose

b.  “person who is my housekeeper at my death” life purpose, don’t know who that person is yet 

     ( Valid

c.  “each of the persons listed on the paper I shall place with the will”  purpose?? Solely to 

     dispose of property.  Is it incorporate by reference?  No, because not exist at time if 

     execution.  No independent legal significance (  Invalid

I bequeath to X:  
a.  “all of my household furnishings in my apartment at death” life purpose, Valid, purpose is to 

     have furniture

b.  “the contents of my checking account”  purpose is to save $$, Valid

c.  “to secure things…”  Valid

d.  “contents of top drawer” invalid cuz no life purpose

2-513 UPC – separate writing identifying devise…will may make reference to a single  

          independent writing re: tangible personal property.  UPC provides some protection to 

          independent writings included in will not otherwise specifically disposed of in will

2-512 Events of independent significance
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Want to leave small personal property to people without amending the will and reexecuting it.  How do you do it?  
Make a list and indicate in the will to avoid having to amend will; ask the executor to dispose of in accordance with the list

E.  EXTRINSIC EVIDENCE

1.  Introduction to Interpretation

a. Plain Meaning Rule – Evidence not admissible to contradict plain language:  If language or will is unambiguous, evidence is not admissible to show that testator made a mistake in describing a beneficiary or the property that was to be the subject of the gift

b. Latent or Patent Ambiguity – Extrinsic evidence admissible to cure ambiguity 
i. Latent Ambiguity:  exists when the language of the will, although clear on its face in describing a beneficiary or property, results in a mis-description when applied to the facts to which it refers. 

· i.e. residue to niece of Mary of NY.  Mary lives in CA, Margaret lives in NY.  Ambiguous.  Who did testator intend to benefit




ii.  Patent Ambiguity – exists when the uncertainty appears on the face of the 





will.  The traditional view is that extrinsic evidence is not admissible to correct 





a patent ambiguity and that the gift fails because if the misdiscription.  





However the modern trend is that such evidence is admissible

· i.e. residue of estate ¼ to A, ¼ to B, ¼ to C.  Error, missing 1/4 .  Did he intend the other ¼ to go by way of intestacy?  Extrinsic evidence will establish intent.

Will of S – res to B or to heirs per stirpes (by representation, heirs divide property equally instead of per capita)  

B dies with no issue and spouse, brother predeceases testator, S dies.  

Is a spouse an heir ( yes, they take property by way of intestate.  Can we use extrinsic evidence to indicate intent ( NO cuz language is clear and unambiguous.  Plain meaning rule could be a barrier to determining the intent 

RULE:  if language is plain and unambiguous then no extrinsic evidence to determine intent  
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Effie Smith’s will to AJ my 100 shares of GD stock.  Residue to son John.  Estate has 100 shares of GS stock (50k); residue of 75k; cash and securities 45k; 120 shares of GD stock (7200k).  Jones claims Effie meant to will her 100shares of GS stock, not GD.  

1.  Is language ambiguous?  Should have said 100 of my 120 shares of GD.  Use of word “my” 

is ambiguous.  Latent ambiguity because unclear when you go to distribute it.  Also look at 


additional language in will – “as an expression of great appreciation…like son and daughter”

2. 
Scheme of distribution?  Jones would get 50k, son 121k if meant 100 shares of GS.  If 

meant 100 shares of the 120, Jones gets 6 and son gets 141k.  Big difference

3.
Circumstances surrounding execution?  Effie was a little senile,  Husband said if Effie dies 


first, stocks of GS goes to Jones

4.  
Rules of Construction (if applicable)
Probably made a mistake, probably meant GS to go to Jones.  Say S wants to settle for 30k rather than 50k.  Don’t settle because Jones really wants control of the company.  


2.  Mistake:  Misdescription & Omission


a.  Mistake



i.  
Mistake as to Nature of Instrument – Extrinsic Evidence Admissible:  to 





show that the testator was unaware of the nature of the instrument she signed.  





Such a mistake related to the issue of whether the testator had the requisite 





testamentary intent, without which the will would be invalid.  




ii.
Wrong Will Signed – Courts divided on Relief Question:  In cases where the 





testator signed the wrong will, the courts are divided on the question of 





whether relief should be granted.  Suppose that reciprocal wills are prepared 





for H and W. under which each divided his or her estate to the other.  By 





mistake, H signs W’s will and vice versa.  Some courts have denied relief on 





the ground that H lacked testamentary intent because he did not intend to 





execute the document that he signed.  However, the better and modern view is 





that the court should grant relief since both the existence and the nature of the 





mistake are so obvious.  



b.  Mistake as to Contents of Will



i.  Mistaken Omission – No Relief Granted:  Extrinsic evidence is not admissible 




to show that a provision was mistakenly omitted from a will, or that a 




provision contained in the will is not what the testator intended.  Absent 




evidence of fraud, duress, or suspicious circumstances. It is conclusively 




presumed that the testator understood and approved the terms of the new will 





when she signed it



ii.
Plain Meaning Rule – Evidence Not Admissible to Contradict Plain 





Language.  If language of will is unambiguous, evidence is not admissible to 





show that the testator made a mistake in describing a beneficiary or the 





property that was to be the subject of the gift

· Breckheimer v. Kraft Will to Nephew Ray and his wife Mabel.  However, at the time of execution, Evelyn was his wife.  Mabel was his former wife.  Have latent ambiguity (  unclear when try to distribute.  So extrinsic evidence is admissible (  no contact with Mabel for 12 years, called Evelyn by name.  At time of execution, she hesitated when attorney asked what Ray’s wife’s name was.  RULE OF CONSTRUCTIN:  can strike what is shown to be false, but cannot add anything to will.  If strike Mabel then left with his wife which is Evelyn, so Evelyn wins.  

· Siegley v. Simpson Will “6k to my friend Richard H Simpson”  Testator knew a Hamilton Ross Simpson and a Richard H. Simpson.  Issue is “to my good friend” Latent ambiguity.  RH Simpson was not as good of a friend as HR Simpson.  Extrinsic evidence shows what testator meant because testator did not know son

· Matter of Snide H and W executed each other’s will by mistake.  Law says must meet formalities of Wills requirement.  H is dead.  Obvious mistake.  Court read the two wills together.  Probate as if H signed the right will.  2-503 (subst’l compliance) of UPC would provide a remedy you have clear and convincing evidence that H intended this to be his will.  Relied on the misrepresentation.  H thought he signed his will.  So would go by intestacy.  Impose a constructive trust to reach the intended result under a rule of law.  In Mass, can impose a constructive trust as a way to comply with intent of H without ignoring the statute.  Courts are divided on whether relief should be granted.  Property of Snide will go by way of intestacy and wife gets ½.     
· some courts denied relief on grounds H lacked testamentary intent cuz he did not intend to execute the document he signed.

· Modern view – courts should grant relief since both the existence and nature of mistake are SO obvious.

· What could I do??  Sue L for negligence (3rd party bene.) and UCC allows extrinsic evidence 2-506 – but not in MA.  Maybe unjust enrichment – never intended to give property, innocent misrepresentation relied upon by Snide.  Kids are unjustly enriched, equitable ownership should go to those who intended to take.

· Mistake in contents – Absent evidence of fraud, duress, or suspicious circumstances, it is presumed testator understood and approved terms of new will when he signed it


C.  Extrinsic Evidence &  Mistake



Knupp v. DC, 1990 



1st will (  1k A, 1k B, and RES to Knupp
REVOKED




2nd will ( 1k A, 1k B, and RES to Knupp
REVOKED




3rd will (  1k X, 1k Y, no residual beneficiaries, only partial distribution of property




No ambiguity in 3rd will – meaning plain and language clear (1k = X, 1k = Y, and 




RES by way of intestacy).  But if we look at the three instruments he left residue to 




Knupp in 1 and 2.  Some courts would say there was some ambiguity.  Court did 




NOT allow extrinsic evidence. (Even though L said he mistakenly left it out).  Was 



this the intended will of testator??  Look to restmt 3rd property – 12.1 and it would 



allow extrinsic evidence.  

· Option 1:  Residue goes by way of intestacy

· Option 2:  bring suit against attorney

· Option 3:  residue outside will go by way of intestacy to 3rd cousin 3 times removed (  unjustly enriched (clear and convincing evidence from attorney he said it should go to Knupp) 
· Estate of Kremlick  Will “to Michigan Cancer Society.”  Meant American Cancer Society, Michigan Division.  Is there really a latent ambiguity>>  Court allows extrinsic evidence to prove there was a latent ambiguity.  Few jurisdictions would do this.  NJ rejected plain meaning and adopted “probable Intent” rule that allows extrinsic evidence to arrive at intent.



(  Extrinsic evidence may be used to demonstrate an ambiguity exists 


and to establish intent





(Interpreting contract where ambiguity may exist – extrinsic evidence is 







admissible to:







1.  prove existence of ambiguity







2.  indicate intent of parties







3.  indicate actual intent of parties as an aid in 





 construction

3.  Mistake in the Inducement:  motivation in executing the will is based on a mistake.  No 



relief granted if the alleged mistake involves the reasons that led the testator to make the 



will and the mistake was not fraudulently induced, no relief is granted.





(  EXCEPTION:  if mistake appears on face of will.  The courts have 






recognized that if the mistaken inducement appears on the face of the 






will relief will be granted.  

· Union Planters Nat’l Bank v. Inman, argued that attorney induced fraud cuz said testator was mistaken in believing Son was rich.  Court said limited to fraudulent conduct – if so, then evidence is admissible.  Otherwise, limited to four corners.  So court looked within the 4 corners to see if the testator relied on mistake.  
· A mistake of fact on the part of the testator will not serve to invalidate his will unless mistake appears on face of will.  Absent fraud – no extrinsic evidence to show testator was induced.  

· What if:  residue in trust to W and children who survive (D is dead) (  mistake in inducement and the basis of mistake is within four corners of the will, yes would allow extrinsic evidence.  

VI.  REVOCATION & REVIVAL
· Must have capacity to revoke will:  must be of sound mind, and have capacity to know what he is doing
· Contractual will:  even a testator who has validly contracted not to revoke a will, may do so, and the will must be denied in probate.  There may be an action for breach of contract against the decedent’s estate and the remedy may be the imposition of a constructive trust upon the beneficiaries under the will
· Methods of revocation:  once validly executed, a will may be revoked only be the methods authorized by statute or case law

1. physical act

2. subsequent instrument

3. operation of law

A.  REVOCATION BY PHYSICAL ACT
·   Requirements

1. Physical Act:  the statutes of each state specifically prescribe the acts sufficient to revoke a will.  Typically, these acts are burning, tearing, obliterating, or canceling a material portion of the will.  The act must be shown to have an actual effect on the will or its language

(a) Burning:  a material portion of the will’s language is sufficient to revoke the will, but merely burning the will’s outside cover or signing the corners is not??
(b) Tearing:  sufficient if material part, such as a dispositive provision or the testator’s signature, is cut or torn
(c) Obliteration:  requires damage to material part of the will

(d) Cancellation:  lining or writing an X or the words void across will is sufficient to revoke if the lines touch the words of the will.  Thus, writing words of cancellation on the back or in the margin of the will are ineffective to revoke the instrument

2. Intent to Revoke:  must be present at the time of the physical act for revocation to be effective
· Revocation by Proxy Permitted:  in most states, a will may be revoked by physical act by a person other than the testator, provided that the revocation is at the testator’s direction AND the testator’s presence

· Partial Revocation:  Most statutes authorize partial, as well as total, revocation by physical act.  The problem is in determining whether the testator intended a partial or full revocation.  Extrinsic evidence is admissible to make this determination  
(a) Only residuary gifts may be increased:  Courts are reluctant to give effect to non-testamentary actions that operate to increase the size of a general bequest, but the testator can always increase the size by canceling or obliterating a general or specific bequest.

*******SEE OUTLINE P 41

Problem 6A

T wants to leave all to his wife.  He’s dying.  He calls his attorney and asks him to tear up his will in the presence of a witness.  He directed the attorney to act.  UPC 2-507(a)(2) – perform act with intent to revoke or if another performs the act in the testator’s conscious presence and by direction of the testator.  

Was T in “conscious presence”?  Tell T to draft another will or at least write something down.  Get two witnesses to sign it and mail it.

· Thompson v. Royall,1934 Mrs. Kroll wrote null and void on back page of will and codicil.  She intended to revoke, but did not comply with statutory requirement.  Statute: revoke by subsequent instrument or codicil or some writing declaring intent. Required cutting, tearing, burning…canceling.  Court said, even though she intended to revoke the will, she did not comply with statute.  She did not cancel it, she needed marks or lines or physical defacement over the written potion of the will.  
· Revocation of will by cancellation is not accomplished unless the written words of document are mutilated or otherwise impaired 

· Words such as VOID or CANCELLED will be effective revocation of will if written across material portions of will

· Lost or destroyed will – contents must be clearly and distinctly proved:  Suppose that a will is accidentally destroyed in a fire, or that the will cannot be located after the testator’s death, but the presumption of revocation that is raised by such facts is overcome by proof that the testator did not intend to revoke will.  All states permit probate of a lost or destroyed will provided that the following three elements can be proved:  i. valid execution, ii. the cause of non-production, and iii. the contents of the will.  Contents of will are usually proved by the testimony of at least two witnesses or by production of carbon or photocopy of will.

· Kelly v. Donaldson, 1984  Kelly had one copy of will, could not find the other copy that dec. should have had .  Kelly probated/Donaldson protested.  Presumption:  lost wills are presumed to be revoked, it is presumed he destroyed it for purposes of revocation.  Rebuttable:  Admit evidence to overcome presumption.  D. must prove that the will was not revoked.  Need affirmative evidence.  Kelly rebuts by saying mother made dying declarations, house was disheveled, son possibly destroyed mom’s copy.  
· Probating Lost Copy:  look in file for the signed copy.  If can’t find it use notes from attorney, witness of signings – can be overcome by extrinsic evidence

B.  REVOCATION BY SUBSEQUENT INSTRUMENT

1. Instrument of Revocation Must be Executed with Testamentary Formalities:  A will or any part thereof may be revoked or altered by a subsequently written will, codicil, or other writing declaring such a revocation or alteration, as long as there is a present intent to revoke the instrument and the instrument is executed with the same formalities as are required for the execution of the will.  In states that recognize holographic wills, a valid holographic will may revoke a typewritten, attested will.
2. Revocation by Implication – Inconsistent Provisions:  suppose a testator executed a second testamentary instrument that does not contain any express language of revocation of an earlier will.  To the extent possible, the two instruments are read together, i.e. the second instrument is treated as a codicil to the will.  However, the second instrument revokes the first to the extent of any inconsistent problems.  

3. H and W, W died and H is in a nursing home.  H dies.  Estate = 500k in cash and securities.  Before he died, RE was transferred into an irrevocable trust.  Personal property = 5k.  Will – all to S and D – 1987.  Also had an instrument dated 11/27/97 that said “my 91 Oldsmobile to Louise, the rest of my property to Huey, and executor = Dewey.  S and D want the estate.  Huey’s atty wants the instrument to be probated as lost will of H.  Look at circumstances of execution.  Not clear and unambiguous that H intended to revoke all prior wills.  This instrument is a codicil.  Proof??  Admit extrinsic evidence.  Question is whether the subsequent instrument is intended to act as a revocation in writing of the prior instrument?  If not clear, admit extrinsic evidence.  

4. UPC – if subsequent instrument makes complete disposition of the estate, then previous will is revoked under UPC 2-507c.  

C.  REVOCATION BY OPERATION OF LAW
1. In many states, a will may be partially or totally revoked by operation of law in the event of subsequent marriage, divorce, or birth or adoption of children.  The theory of the rule providing for such revocation is that it is assumed the testator would not want the will to operate in view of the changed family situation
· The UPC and a minority of states hold that destruction of the revoking instrument may revive the revoked document depending on the testator’s intent as established by the testator’s statements and the circumstances surrounding the case
· If no statute look to what statute of wills would do and apply it that sitch

· Subsequent marriage does not revoke will.  Marriage following will has no effect on earlier will (even though no provision for new spouse) in most states.  Can take intestate share ( as long as no evidence to exclude spouse)  New spouse is given adequate protection by state’s elective share statute.  

T executes will 1 , then will 2 revoking will 1.  T revokes will 2.  Issue is whether Will 1 was revived by the revocation of will 2.  There are three theories:  

1.  Cover Theory:  Will 1 never revoked, still out there, will 2 just covers will 1, will 2 revoked, 

     the 1st will is revived.
2.  UPC 2-509:  Establish intent of testator, Did T intend to revive will 1 when he revoked will 2.  

    Get extrinsic evidence Revival is independent on the intent of the testator.  

3. NY requires revocation in writing.  Terms of will must show T intended to revive will 1.   No 

    revival unless compliance with applicable statute. 
2. Revival of Revoked Wills
a. Reexecution:  A will can be reexecuted with full testamentary formalities or by the testator acknowledging her signature on the will and having this attested to by two witnesses

b. Republication by Codicil:  Provided the first will is still in physical existence, it may be revived by the valid execution of a codicil that expressly refers to it
6C
T’s will left: 
B/A to A 



Residue to B

Will 2 expressly revoked Will 1 and left all to B.  T burned will 2 and expressly revokes will 1, left all to B.  What is the distribution under each theory? A argues Will 1 should be revived.

1.  Cover theory – will 1 is uncovered ( yes

2.  UPC – intent, admit extrinsic evidence = evidence that T said when he burned (revoked by 

     revocatory action, but need intent to revoke too) “Now A can have B/A” So, intent was to 

     revive will 1 ( yes

3.  Statute of NY – no writing, subsequent republication, so attempted revocation and revival are 

     ineffective ( no

6D

Will 
B/A to A


Res to B

Codicil 
B/A to C   “codicil to my will” (CODICIL BURNT)

What is the distribution??  Is there revival??  No cuz never revoked will 1 and not intent to revoke.  Codicil does not revoke will, it was only a supplement.  Might also be able to admit evidence for intent.  

If codicil left B/A to C, residue to B – complete distribution (  will.  Can’t revive, cuz never revoked.  When codicil burnt no evocation, only supplement. So inquire on intent to revoke or revive. What if cod. Had no ref to will look to intent

3. Dependant Relative Revocation (DRR)
· Mistake of law as to validity of another disposition:  DRR is an equity type doctrine under which a court may disregard a revocation if it determines that the act of revocation was premised on a mistake of law and would not have occurred but for the testator’s mistaken belief that another disposition of her property was valid.  If the other disposition is ineffective for some reason, the revocation accompanying the attempted the disposition also fails and the will remains in force.  Necessary to application of DRR is that the disposition that results from disregarding the revocation comes closer to effectuating what the testator tried (but failed) to do than intestate distribution.  (  Purpose:  attempt to rectify mistake.

· I.e. t purports to revoke a will and does it based on a mistaken presumption of fact or law.  The revocation is ineffective if T would not have revoked the will had she known the truth.  
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What result??

a)  Believes nephew to be dead, so T destroys will which would have left all to nephew.  She 


would not have revoked the will had she not believed the  nephew was dead.  Will is valid.  


DRR applies.  Admit extrinsic evidence cuz of mistake revoked but would not have revoked 


has if knew truth

b)
Under same belief, makes second will – “equal shares to all my nephews and nieces that 


survive me.”  Would still have made will 2 if she didn’t mistakenly believe nephew was dead?  


Unclear.  CANNOT admit extrinsic evidence; restricted to four corners of will.  Will here does 


not show she would have made will 2 if nephew was not dead.  DRR does not apply, Can’t 


probate will 1

c)
Same, but will 2 says “because nephew is dead…”  Clear she would not have made will 2 if no 


mistake belief.  Will 1 is valid.  DRR applies.  Probate will cuz she stated ambiguity in will

WILL 1





WILL 2

Blackacre to A




Blackacre to A

Residue to PS(witness)

Residue to MS (witness)

**PS = Peggy Sue, 


**MS = Margaret Susan

SAME PERSON

Will 2 - in this jurisdiction – if witness will – cannot take from the will.  MS is precluded from taking.  Will 1 she may take.

Are both wills (on their face) enough to get in evidence??  If testator knew PS could not take from Will 2 she would not have revoked will 1.  

Why execute subsequent will??  Maybe to try to clarify 1st thought using formal name would clear up any issue.  
Look to both instruments (  identical distribution.  Allow extrinsic evidence based on mistake belief, she thought she had to use the formal name, DRR does not apply
· In re Kaufman’s Estate, 1945 – Testator’s 1940 will almost identical to a 1941 will which prompted the contention that the 1940 will should be admitted to probate along with the 1941 will and codicil under the DRR theory.  Under DRR, an earlier will, revoked only to give effect to a later one in the belief to the extent the latter proves ineffective.
· Wolf v. Bollinger, 1972 – Will ( Blackacre to Catherine Bollinger (testator crossed it out and put Christina Wolf’s name above it.  Is the revocation of Bollinger valid (  yes, valid if intent to revoke.  Is the change to Wolf valid ( no, will stands as it did before the alteration.  Where testator makes alteration in his will, by erasure and interlination, or in any other mode, WITHOUT AUTHENTICATING such alteration by new attestation in presence of witness or other form required by statute, is PRESUMED that the erasure was intended to be upon alteration going into effect as substitute.  Bollinger gets Blackacre.  DRR applies and would not have revoked devisee to CB had he known the devise to CW would be ineffective.  

VII.
WILL CONTRACTS
A.  CONTRACT TO BEQUEATH OR DEVISE
· Types:  
Contract to devise property




Contract not to revoke a will
·     Contract Law Governs:  Assuming the usual requirements of a valid contract are met, a contract to make, not to make, or not to revoke a will is valid.  Problems in this area are controlled by contract law and not by t the law of wills.  The contract is not a will; it does not have to be executed with testamentary formalities, it cannot be probated.  Likewise, the contract cannot be used to oppose the probate of properly executed will that is inconsistent with the terms of the agreement.  Such a will must be probated.  Usual remedy ( constructive trust upon the appropriate beneficiaries in will.


(  
if there is a contract in a will, it does not affect probate.  Any claim would be to a 



creditor, would be an obligation of estate and not effect on will.  
Will to children equally:


S & D






100k personal property











400k residue











500k

daughter said there was an oral promise to give her house if she took care of mom.  Requires a writing, express reference in will to contract or writing signed by decedent.  Cannot go forward unless there is some documentation of the contract.  BUT action in quantum meruit is always available.  I.e. def took care of mom for 20 years, she gets the house

What about reciprocal wills, is there a contract to not revoke those wills ( no presumption not to revoke, need to show more than the documents.  

VIII.
CONSTRUCTIONAL PROBLEMS IN ESTATE DISTRIBUTION
A.  DISTRIBUTIVE PROBLEMS
1. Specific Bequests and Devises:  a gift of some particular thing or parcel of land.  Example:  “the house and lad at 185 4th street” “my 100 shares of X corp. stock” “grandfather clock in living room”


(  Ademption:  if devise in will is classified as specifics and not in estate of 



decedent at time of death, it’s adeemed or can be adeemed. 

2. General Bequests:  one that is payable out of the general estate rather than one requiring distribution of or payment from particular assets.  I.e. “$1000 to A”, “100 shares of Z corp. stock”
3. Demonstrative Bequests:  a gift , typically of an amount of money, payable primarily from a particular source and then from the general assets of the estate if that source fails or is inadequate.  I.e. “$1000 to A payable out of my account in bank B and if this is insufficient, then out of my other property.”
4. Residuary Disposition:  gift of whatever remains of the estate after the payment of all obligation and after all other bequests and devises have been satisfied.  

a. 
Ademption:  under the doctrine of ademption, when specifically bequeathed property is 


not in the testator’s estate at death, the bequest is adeemed (fails).  It applies cuz the 


property that was to have satisfied the bequest is not in the estate. 

· applies to specific devises and bequests (property particularly designated and is to be satisfied only by the rec't of the particular property described.  

· Partial ademption:  applies when, for example, the testator devises a large tract of land, then sells a portion o f the tract.  Ademption applies to the portion not in the estate but the remaining portion in the estate at death passes to the beneficiary

Various Views
1. Identity Theory:  common law & Mass; no extrinsic evidence; ademption issue decided solely on basis of objective test (  Whether or not a specifically bequeaths property is a part of testator’s estate at death; intent irrelevant

· Church v. Morgan, 1996 – court applies identity theory.  T devised $ in specific savings account (specific devise) to Fleming and residue to Cobbs.  Church had power of attorney, no extrinsic evidence and Fleming is ademed, he gets nothing
2. Restatement View:  Failure (“ademption”) of specific devises by extinction



a)  if specifically devised property, in its original or in a changed 

form, is in the testator’s estate at death, the devisee is entitled to 

the specifically devised property.

 
b)  if specifically ….is not in the testator’s estate at death, the 

devisee is entitled to any proceeds remaining unpaid at death of 

i) any sale, ii) any condemnation award, or iii) any insurance 

on or other recovery for damage to or loss of the property



c)  Subject to sub b, if specifically… is not in testator’s estate at 

death, the specific devise fails unless failure of the devise 

would be inconsistent with the testators intent



****Intent is Relevant
11A

W 
50k to A






net estate 
385k

200k Blackacre to B  






 25k

250k Greenacre to C




sec

100k


Res to D






cash

 10k











gifts

250k

After executing the will, T was declared incapacitated.  Blackacre was taken by eminent domain and 200k was paid to T and put in his account.  By T’s death, the funds in the account were reduced to 25k.  Other assets consisted of Greenacre, securities of 100k, and 100k in checking acct.  Distribution??  Blackacre to A is specific and not in estate.  
1.  under identity theory, B gets nothing

2.  under probative intent theory, evidence is admissible to determine intent – she did not intend 

     to adeem property.  Property was taken by eminent domain, so 200k paid by gov’t should go 

     to B.  

3.  under UPC, have specific devise, B gets general devise in amount of 200k.  Attempts to 

    change common-law to what would be intent of testator also don’t take precedent over real or 

    personal property. 

Does estate have 200k to pay B??  NO

1.  if conventional law applies, how is estate distributed?  1st look to residue – 125k and 

    greenacre to D.  2nd look to general devise – 50 to A.  In order to distribute 135k and 

    greenacre, B = 13k, A = nothing, C = greenacre, D gets residue = nothing
2.  UPC – Blackacre to B becomes a general devise equal to condemnation award (sale of 

house), so 200k.  Only have 135k and greenacre.   What to do??  Engage in abatement under 


UPC:  property not disposed of by will, residuary devise, general devise, then specific devise.  


So under will, A – 50k is general devise = 1/5 of 135k = 27k.  B – 200k is general devise = 


4/5 of 135 k = 105k.  C – greenacre is specific.  D – residue – none.  Total have 135k.  The 


200k and 50k are abated proportionately.  The ademption statute categorized property taken 


by eminent domain as a general devise.  Greenacre is not abated under UPC because intent is 


to give to C.  Under statute, specific devises are abated, usually occur when there is a need to 


pay creditors.  

Under UPC, result would be the same if specifically devised property was sold or mortgaged by a conservator or agent rather than taken by eminent domain.  If durable power of attorney can’t look to intent cuz it’s not the intent of the testator.  In Mass. there are statutes that permit a trustee to make changes in a trust for charities.  
11B
specific devises

are devises in estate when dead?? No, not intestate at time of death

no, extrinsic evidence, identity theory

yes, extrinsic evidence – UPC

interest in estate of sister (  “only interest in sister’s estate upon my death I give to A”  She has property that represents interest in sister’s estate.  Look at what her interest was at the time of death it was no adeemed.
· First National Bank v. Perkins Institute, 1931 – Stock not intestate at time of death; was changed to debentures ( held: change in substance, legatee takes nothing.  Where a legacy describes specific property which is no longer owned by testator at date of death, the legatee takes nothing and has no recourse against the estate for the value of the adeemed estate.  Is there a change in substance when the stocks splits (  amount changes and form changes (not substance) all times remained substantially the same thing.  
· In re Mandelle’s Estate:  devise 1000 shares of CJH.  Company has split 5000 shares.  Issue:  whether CJH gets 1000.  If specific have change in form cuz value of stock is same, so not adeemed, CJH gets 5000k.  Court held specific.  
· Determining a General and Specific Devise:  If not “my stock” language, then general devise.  Still must look at will in the entirely to make sure it is not specific.  If general ademption does not apply.  If specific, it is adeemed?  If a form, not a substance change devise is entitled to devise (no change is value).  If UPC, mild presumption arises that the property is not intended to be adeemed.  


b
Satisfaction (analogous to advancement)


advancements intestacy (  what was intent of testator.  The same rules apply to 


lifetime gifts to will beneficiaries as to intestate heirs.  Under modern law a 



testamentary gift may be satisfied in whole or in part by an intervivos transfer from the 



testator to the beneficiary subsequent to the execution of the will, if the testator intends 



the transfer to have that effect.  This doctrine does not apply to gifts made prior to 



execution of the will.  UPC, this doctrine does not apply.  
Will

10k to church




total estate $120k


Res children (A & B) equally 

Transfers to A 20k ( was that intended to be partial advance of devise.  Satisfaction must be in writing (  once you have a writing that will allow ext evidence of intent.  

Hodge pot 100k



  20k 


each would get 60k, cuz of advancement A = 40k and B = 60k

·  Matter of Estate of Wolfe, 1984 – Will “my three sons, estate to sons equally”  Estate is 762 acres of land.  Prior to death, T deeded 1000.16 to A and 1040 to E for some consideration – same value as remaining 762 acres.  Testator wrote letter to son Jacob Jr. to establish intent.  A and E both claim they each get 1/3 of remaining 762.  Did T intend to adeem those devises to his sons by these conveyances?  Writing shows intent to satisfy what A and E would receive under the will. Court held they would not get 1/3. what else established intent (  scheme of distribution to each child equally and distribution does follow 1/3 equally.  Yes, it was meant to be satisfaction.
·  Differs from advancement – advancement applies only when T dies intestate and when gifts made during life where intended as advancement toward intestate share.  Satisfaction applies when have a will


c.  Abatement 
abatement is the process of reducing testamentary gifts in cases where the estate assets are not sufficient to pay all claims against the estate and satisfy all bequests and devises.  The testator may set out an order of abatement in the will.  If there are no contrary provisions in the will, estates in most jurisdiction abate in the following order (first look to):

1. intestacy property

2. residue

3. general bequests

4. specific bequests

5. demonstrative bequests


d.
Miscellaneous Matters

· Exoneration:  at common law and in many states today, if specifically devised property is, at the testator’s death, subject to a lien that secures a note on which the testator was personally liable, the beneficiary is entitled to have the lien exonerated (unless there is a contrary will provision).  Thus, the beneficiary is entitled to demand payment of the debt out of the residuary estate so that the property passes to him free of an encumbrances.  A growing number of states, however, are enacting statutes that provide that liens on specifically devised property are not exonerated unless the will so directs.  In these states, a specific devise passes subject to a security interest even if the will contains a general provision to pay all debts.
·  i.e. Will Blackacre to A; Blackacre has a 50k mortgage.  Does A take subject to or free of the mortgage?  UPC devisee takes subject to the mortgage.  Unless it is established that intent of the testator to do otherwise and therefore not exonerated.
B.  DETERMINATION OF BENEFICIARIES  

1.  Class Gifts:  Limits on Increasing Membership

a. Class Gift Rule – Class (3 of persons having common characteristics) members who survive testator takes gift.  If a will makes a gift to a class of persons and a class member does during the testator’s lifetime, those class members who survive the testator take gift (absent a contrary will provision)
b. Rule of Convenience – class will close whenever at least one member of class is entitled to possession or enjoyment.

· EXECPTION: if a time T executes will, B has no children, the presumption is the testator intended the class to close on B’s death.


2.  Lapse

· gift lapses if beneficiary predeceases the testator.  If a beneficiary dies during the testator’s lifetime, the gift lapses (fails).  Will cannot make gift to a dead person.
· Anti-lapse statutes:  nearly all states have one; operates to save the gift if the predeceasing beneficiary.  The beneficiary’s descendant’s take by substitution under the anti-lapse statute.  Scope varies across states.  In many states the statute applies only when the predeceasing beneficiary is a descendant of the testator.  Several states and the PC extend the application of the statute to any predeceasing beneficiary who is the testator’s grandparent or a descendant of the testator’s grandparent.  
i. was in a specified degree of relationship to the testator, and

ii. left decedents who survived the testator

11E
T dies


will 
50k to S
w & C







Res to D

Son dies leaving several unpaid creditors.  Also T gave S 25 k as gift or loan?

No anti-lapse statute – gift to S lapses and falls into residue, so D gets entire 100k

Anti-lapse statute – if S fails to survive T S’s issue take in place of her.  Issue is a child.  So C takes in place of S the 50k, child takes directly and creditors can’t touch it.  

UPC – makes it clear – substantial gift to direct lineal descendant: C takes in own right so creditors can’t take it.  What about 25k given to S.  C still gets 50k.  loan is debt of estate.  Not an advancement if no writing,  It is viewed as a gift to S, so D takes 50k  
11F
“To A if A survives B, otherwise – all to B”  A predeceased testator and has child (c) who gets devise?? Does anti-lapse apply??  Words of survivorship do not kick out anti lapse statute (may apply).  UPC words of survivorship do not in and of themselves bar the application of this statute.  So UPC applies and C would take.  UPC gives rise to presumption, in the absence of any other evidence – words of survivorship do not kick out anti-lapse statute
11G
D died intestate


estate 30k

Payable to H if survives
2 insurance policies 100k each

Or to C equally

H+





H, A predeceases D

 |

A (gcA gcB), B, C


each would take 1/3 (grandkids 1/6) of the 30 k probate estate

Anti-lapse statute – same distribution but anti-lapse statute applies only to wills (purpose to correct a situation, a person hasn’t thought about) what do we do with insurance??

OPTIONS

Can argue anti-lapse statute should apply to will substitutes

1.  no – it must be done by legislation

2.  UPC provision makes anti-lapse statute cover will substitute

3.  MA – link to substance of reason for anti-lapse statute (provide protection to test. Where it’s probable that testator would want anti-lapse to apply) So, they apply anti-lapse statute here.

What if “payable to children who survive me” 

UPC anti-lapse statute would apply ( g.c. would take as if this were will

Mass statute strikes language with regard to survivorship statute and reads presumption anti-lapse statute would not apply.  But would allow extrinsic evidence

11I

T – residue shares equally to A, B, C.  C dies before T leaving no issue.  Assume 100k residue.  
1st is this a class?  Under Murphy NO, cuz nieces and nephews were named, thus would not take as a class, it’s a gift to individuals. ( if it was a class A and B would each take ½.  If not(  individual gift = lapses, C’s share goes by way of intestacy.  Since C left no issue, C’s share would lapse under Murphy.   
In Slack jurisdiction, if C has no issue, goes to residue of T’s estate, so goes to A and B instead of to C and by laws of intestacy.  Why, T would not want the latter – T wished none of his property to go by way of intestacy

· In re Murphy’s Estate (old rule)  T’s will:  residue to nieces and nephews A, B, C and D.  D predeceased testator.  Was the gift to individuals A, B, and C or to a class??  RULE:  in determining how to distribute residue, first 
1. what was the nature of the devise?  If there was ambiguity as to the nature of the devise, extrinsic evidence will be allowed in to show the intent of the testator, where would the T rather have the predeceased share go?

2. apply the rules of construction:  If to a class – residue goes to the class, if to individuals D’s share goes by way of intestacy.  Presumption that it is individual if they are named.  Held:  gift to individuals, gift will lapse.  Goes to issue.  If no issue, falls back into residuary estate

· In re Slack Trust (new rule, majority, UPC)  T’s will: residue of estate to residuary legatees.  One dies and the heirs challenge saying it should go by way of intestacy.  RULE:  if there is a residuary devise to 2 or more persons and one of the residuary legatees dies, that lapsed share goes to the remaining residuary legatees whether it is a class gift or a gift to individuals UNLESS a contrary intent is established.  So share goes to remaining residuary devisees in the absence of evidence to the contrary.  

T residue to my brothers equally.  (1) Execution – B, X, Y, Z.  X dies at execution, with issue.  (2) T’s death – B, X, Y, and Z were alive.  X still dead.  Z died with no issue and Y died with issue.   Is only one left.  Y’s son wants ½ and X’s son wants 1/3 
UPC X is devisee, UPC included void gifts as well as lapsed gifts.  So B – 1/3, X’s son - 1/3, and Y’s son 1/3.  Because X left no issue, goes into residue  

NO UPC – did not apply here and T did not want X to take, X’s son gets nothing.  B gets ½ and Y’s son gets ½ 
IX.
WILL SUBSTITUTES

Individuals wanting to avoid taxes and to eliminate probate process often turn to will substitutes to transfer their property upon death.  Frequently, the decedent’s testate or intestate takers argue that these forms of transfer constitute testamentary transfers and are, therefore, invalid for failure to comply with the required formalities of executing a will.  
Probate Assets:  any property where title is in decedent’s name, any property where title is a tenant in common, T’s portion becomes probate asset, any personal property is probate asset.  Any death benefits payable to estate.  

Non-Probate Assets: go directly to the designated beneficiaries at death.  Trust, life insurance are non-probate assets.  Creditors can only reach probate assets, same with residuary devisees and those who take by laws of intestacy.
· i.e. 
life insurance



  
joint tenancies or tenancies by the entirety




inter vivos trusts




bank arrangements




deeds, contracts, and inter vivos gifts

· Probate Process:

1. Fiduciary is appointed 

2. they collect all assets

3. file inventory with the court of assets

4. pay claims/debts

5. make distribution

6. file first and final account with the court


A.  SURVIVORSHIP RIGHTS VIA CONTRACT & JOINT OWNERSHIP


1.  Life Insurance, Annuities, & Related Arrangements
· Life Insurance:  not a will, but a contract, disposition is governed by terms of a contract.  It’s probably the most widely used substitute.  Designation of someone as beneficiary does not have to be attested to by witnesses.

· Well settled:  selection of a beneficiary to receive the proceeds of a life insurance policy on the death of the insured is not a testamentary disposition.  So when the insured dies, the proceeds are payable directly to the designated beneficiary under the policy, if living, and are not subject to administration as assets  of the insured’s estate.  These proceeds are free of claims of deceased insured’s creditors and are not part of the estate for purposes of the forced share purchase of annuities



2.  Other Contract Rights & Joint Ownership
a. Joint Bank Accounts:  the deposit of $$ in a bank in the names of two persons with right of survivorship is generally held effective to give the survivor the absolute right to all the $$.  However, in most states, extrinsic evidence is admissible to show that  the dead depositor  did not intend a gift to the survivor, and that the account was only a convenience for paying the depositor’s bills.  Where the survivor is not the spouse, but someone else, this issue has been frequently litigated.

b. Payable on Death Designation:  most courts have held POD on a bank account ineffective on the rationale that no interest of any type is transferred to the designated beneficiary during the depositor’s lifetime and hence the unattested designation violates the statute of wills.  

Will 10k – H + W or the survivor

Upon death of first, survivor takes the rest.  

If W intended either have access (  who gets it (estate or Harry) A property interest was created and it is a valid will substitute and it is not testamentary.  Both have control.  

But if W intends to deposit and H only gets to withdraw upon W death. She is maintaining complete control over account (  ineffective cuz no interest of any type is transferred to beneficiary during lifetime of depositor, it’s a gift.  

Joint Bank account is conclusive evidence of intent to transfer funds.  Savings account with right of survivorship intent was to create immediate interest and is a VALID will substitute

See Robinson v. Delfino

8A
200k estate – probate, 50k life insurance.  Will ½ life ins to wife and ½ to brother, residue of 200k to W for life, remainder to brother or his issue then living.  When does this property go into the estate or directly to the beneficiaries??  

The will changes the designation of the policy.  B gets ½ and W gets ½.  Life insurance policy is a will substitute.  Policy is a contract supported by a writing.  Does the will meet the requirements – i.e. does it amount to a change in the beneficiary of the policy??  Life insurance is not subject to the probate process, so contract controls and W takes 50 k from the proceeds.  W may want to elect to take her statutory share under the will (1/3 instead of 200k)  1/3 of 200k = 66k +50k insurance = 100k.  If W elects to take under UPC, she gets 125k (250k/2 = 125).  Don’t elect.  This rule is applicable to IRA’s, joint tenancies, etc…  Exception:  say you have 10k in a joint bank account.  In a will, account is left to brother, Canargue that there is a contract with the bank, so issue becomes intent of testator.  Can argue that the will is evidence of the intent to revoke the gift. 

· McCarthy v. Pieret, 1939:  P. relative of dec and D borrowed $$ form decedent.  They set up payment plan, if jackman dies before that date, to pay dec. daughter.  Where does the $$ go: probate or daughter??  TEST: Whether the maker intended the instrument to have no effect until after the maker’s death or whether he intended it to transfer some present interest.  The court held that it was a gift to C but only effective on the death of B and therefore it was a testamentary disposition.  It was a gift, but only effective on death of Jackman.  What if B lends 10k to A.  A contracts to pay back within 5 years.  After 3 years B writes to A and says if I die before the note is due, pay C.  This is invalid.  Not a contract, C’s interest only comes into existence at B’s death.  T never intended to divest herself of all her rights and control over the mortgage until her death.  No intent to create a present interest.
· what about deeds??  Must be some delivery and some intent to make an intervivos gift.  


B.  INTERVIVOS GIFTS OF PERSONAL PROPERTY


Elements:
(1)  Intent  (2)  Delivery (no delivery – ineffective)  AND (3)  Acceptance



A gift is not valid unless it is irrevocable because it’s not a gift if you can take it back.  



1.  Gifts – to be valid, delivery is a requirement
· real property: M has residence worth 100k, deed is found – M to D.  S argues that S and D take equally.  Who takes?  




(  If found in a drawer – no delivery, goes into estate.  





(  If letter found saying, “I have deeded the house to you, deed is in 





safety deposit bos” Delivery – probably not




(  same as above but gives D a key to the box, which is in both names. S 






will argue that M still had a right to revoke it, so not valid.





(  Is there a way to transfer house to D during M’s lifetime??  Devise 






B/A to D and retain a life estate.  Is this a gift.  Was there present 






transfer of property interest during lifetime – yes, have present 






transfer, but enjoyment is postponed until death of M





(  What if M retains right to revoke deed?  Have intent and delivery, but 






M does not relinquish control = very problematic.  Is it valid? 






Jurisdictions that validate it create a revocable gift in real property.  






Best thing to do is deed to M and have it recorded.  Also have a 






separate agreement giving M a life interest.

Before death, D wrote checks to M totaling 65k.  In D’s presence, M endorsed then to F, who agreed to arrange an investment of the funds.  D also told Dr. that she wanted M to have 100k in M’s presence.  Did D have intent to make gift? Was there delivery? Was there an acceptance? 

For the 100k to M, have intent, but no delivery of the additional 35k.  Why is delivery needed? Because she could have changed her mind.  Want to protect testator.  What if D wrote to M that on her death she wanted M to have 100k.  This testamentary. It is a future transfer so not a gift.  You could argue that it is a holographic will.
· Gifts to Minors:  generally, a minor’s ownership of property that requires any amount of management supervision or business dealings will create a variety of problems, resulting in the necessity of obtaining formal appointment of a legal guardian or conservator of the minor’s estate.  A trust is one alternative.  All states have enacted legislation based on Uniform Gifts to Minors Act ( extends until age 21 (in Cali 25), problems – child can demand asset upon age of majority.  All that is required is that the act be invoked by a clear reference to it.  

C.  TESTAMENTARY NATURE OF DEEDS
1. Noble v. Tipton, 1905 – Are deeds a valid testamentary disposition?  D knows nothing of transfer, found deed in dec. papers.  It was not an effective gift ( no delivery, therefore part of probate estate. What if dec. transfers deed (not intended to be a will, not did it follow formalities of will) ( no delivery yet, retains a life estate, children don’t get estate asset until death.  Provision in deed that mom can revoke the remaining interest at any time.  Most jurisdictions say it would be valid if mom transferred to trust (retained interest to revoke) it is still a valid trust and daughter can still take – therefore if valid under trust law, then it’s a valid will substitute.

X.  TRUSTS

Elements:  1) property, 2) equitable duties, 3) beneficiary, 4) intent

Trust is a device under which property is held by one or more persons for the benefit of others, the management powers and the beneficial interest being separated. It is the functional equivalent of a will. Valid as long as there is someone other than the grantor to enforce.  Can be trustee, creator of trust, or beneficiary. Trusts are classified according to method of creation:  

I. Express Trusts, which arise from the expressed intention of the owner of the property to create the relationship with respect to the property, 

II. Resulting Trusts, which arise from the presumed intention of the owner of property, and 

III. Constructive Trust, which do not depend on intention at all but rather constitute a useful equitable remedy for fraud and unjust enrichment.
IV. Active v. Passive Trust, active trust when the trustee has duties; a passive trust, one where trustee has no duties at all, will fail and the beneficiaries will take legal title.  However, many jurisdictions the duty to convey title to beneficiary is enough to make the trust active.  
i. Trustee: one who holds the property, they have legal title to the property interest held in the trust.  Fiduciary relationship with Beneficiary. Legal Interest.
ii.  Beneficiary: the person for whose benefit the property is held. Equitable Interest.
iii. Settler (trustor, grantor): trust created by a transfer of property to the trustee from the owner.  Transfer is made while Settler is alive (inter vivos or living trust) or it may be made by will, transferred by will (testamentary trust)    
Trusts can:

1. be created by a will or during the lifetime of the settler
2. can have a trust company transfer or deliver property

3. settler can declare herself the trustee of a trust

4. revocable trusts are will substitutes

5. Trusts are not public records

6. Trusts can minimize estate and tax consequences

A.  TRUSTS ARISING BY OPERATION OF LAW

No writing is necessary, statute of frauds is in applicable.  If no beneficiaries by blood, 

interest goes to estate.  If it fails for any reason, it goes back to creator.  Many times it’s 

form over substance, if you correct form then it will be valid, with some exceptions.
1.  Resulting Trust ( remedy when express trust fails
a. trust where there is intention to create a private express trust.  All elements are initially present, but for some reason, that trust fails.  Once a private trust is terminated, becomes resulting trust.  No duty, beneficiaries take legal title.

b. Example- S creates Trust with a res of 100K- A for life then to A’s children.  A dies, leaving no issue.  What happens to res?

1. Res will revert back to the grantor, the trust fails and the trustee has no duty.  A resulting trust is created and the property will go by way of intestacy.  

c. Purchase Money Resulting Trust- 

1. A gives Blackacre to B in fee simple absolute. A tells B to convey Blackacre back to her, B says no.  A wants to introduce evidence that: A is the settler and the beneficiary, B is the trustee, Blackacre is the res.  B is breaching his fiduciary obligation and the trust should fail and revert back to the grantor. What should the court do? 

1. Look at the statute of frauds-  

a. VII- all trusts need to be in writing or they are void and unenforceable

b. VIII- if trust created by operation of law, trust is operable and full force

2. In this problem, a purchase money resulting trust is created by operation of law, she will get the land back.


2.  Constructive Trust
a. Constructive trusts do not arise out of every moral wrong and cannot correct every injustice.

b. When unjust enrichment or wrongdoing, a constructive trust will be imposed.  Person who did wrong will take title to property but will not be able to enjoy the property.  

c. Statute of Uses- 

1. If anyone owns property in trust they will own property free of trust.

a. applies when there is a passive trust

b. when active trust- doesn’t work because trustees have a duty

Problem 9A, p346
Court can modify arrangement to determine probable intent son petitions to modify arrangement.  If it’s a trust ct can modify, if not a trust, court cannot modify.  
Is it a trust?

Is there a specific res specific property to look at)? No, it’s insurance

Are there equitable duties to deal with 50k for benefit of son? No

Not a trust, can’t modify agreement, it’s contract rather than a trust.

Problem 9B

Company paying insurance 1.5 mil – company goes under, claim against company, 

is it a trust? (  beneficiaries – yes



duty – employer to pay insurance for employee



res – property – no fund to look to

would employees get in line after creditors?  Not a trust, it is a debtor, creditor relationship, employees get in line like every other creditor.  

B.  NATURE OF TRUSTS
· Fiduciary relationship with respect to property

1. duties to trustee

2. ascertainable beneficiaries in order to enforce trust provisions and

3. intent to enter into trust relationship

· no trust in bank situation where they’re paying interest to bank on house to pay property taxes cuz of lack of intent.  Is it a resultant trust (express trust that fails), no, only time a resultant trust can be use as remedy when there is intent on both parties to make trust.  Constructive trust, enrichment on part of bank and unjust, no constructive trust cuz no wrongdoing on part of bank.  It’s also fair given history of banks losing money cuz of people not paying their taxes.  It’s a debtor creditor relationship.  

· TRUST or CONTRACT/DEBT

a.  If determined to be a trust rather than a contract or debt, beneficiaries are equitable owners, trustees are legal title holders of the specifically identified property.  

b.  If debt or contract no ownership of property but creditors have a claim against the debtor for a specific amount.  

c.  If a trust, property can fluctuate in amount.

d.  If debt or contract, the amount is fixed.

e.  If trust, creditors of trustee can’t reach the res.

f.  If debt or contract arrangement, creditors can reach.

g.  If trust and claim breach of fiduciary duty, statute of limitations runs when beneficiary learns of the breach or could have discovered it. 

h.  If contract or debt, no specific statute of limitations.

i.  If trust, trustee has an affirmative duty to account to beneficiary for money used to manage property.

C.  REASONS FOR CREATING A TRUST
1. Testamentary Trust- used to provide management of property for those who are unable to manage it themselves or to give one person a life interest and another person a remainder. Disabled child or blended families. I.e. to H’s children, then to W’s children

a. For tax purposes
b. Income, give trustee discretion to pay income from trust 

2. Inter vivos Trust- perfect will substitute and avoids probate, property mgmt
a. irrevocable trust of life insurance will reduce the tax impact- can be created for devious purposes, not in dec estate at time of death.

XI.
ELEMENTS OF A TRUST
A.  ELEMENTS
1. INTENT- if not clear on the face, allow extrinsic evidence, both parties must intend trust.  Doesn’t have to say trust explicitly.  

2. TRUSTEE- 

1. trust will not fail for want of a trustee

2. Successor will be appointed unless it is established that the trust as supposed to terminate upon the death of the trustee. 

3. RES or trust property

4. BENEFICIARY- set class; must be ascertainable and able to enforce the duties of the trustee.

5. If the trust is charitable- the Attorney General enforces these provisions

6. If the trust is an honorary trust- the trustee is on their own to carry out the duties of the trust

B.  POWERS OF APPOINTMENT
1. Two types of powers of appointment

a. limited power of appointment-  to my wife to distribute to my children- limits the donee

b. general power of appointment-  power to distribute to anyone they wish (including themselves) no limits on donee.

2. If there is a power of appointment, do not need ascertainable beneficiaries.  A  power is discretionary, and must always ask whether the trustee stayed within the bounds of his discretion. If the trustee acted within their discretion, cannot challenge the disposition. Donee of power has discretion, may exercise power, but doesn’t have to.     

3. If you intend to create a trust and do not have a ascertainable group of beneficiaries, and fail to create a charitable trust, the trust fails and goes back into the estate to go by way of intestacy.  If an argument for a trust fails, try to argue a power then it doesn’t matter if there aren’t a group of beneficiaries.  

4. The right to revoke is a general power of appointment. Flexible, 
5. Examples-  

a. To Alice, my best friend, to distribute to my friends as she shall select.  This is a valid power of appointment.  Alice has no fiduciary duty because no trustee or executor.

b. To Alice, my executor, to distribute to my friends as she shall select.  This is an invalid power of appointment.  Trustee and executor have a fiduciary to distribute, should be two separate people.
6. Restatement §46

a. (1)  When owner transfers property to unknown beneficiaries (indefinite class of people) no trust is created.

b. (2) when property is given to transferee, that person holds the power to distribute the property- not a duty to distribute.  Transferee can decline to exercise this power.  

24 year old girl, mom died, found card from grandmother saying she “wants to use this check for the girls education” – language of trust not too specific. Girl called dad, dad invested it in a highly speculative company, any risk is illegal under old rule.  He remembers a check for 10k, the company he invested in went under.  Does daughter have a claim?   Is it a gift or a trust (was there intent ( yes look to language did dad intend to become trustee)?   
If it is a trust, trustee has obligation to handle property as reasonably prudent investor so had obligation to make it produce value.  What would reasonably prudent investor have done?  

Did gram intend to create a trust? Beneficiaries? Equitable Duties? Dad did pay for her education – that is irrelevant, he is not the beneficiary.  If it’s a trust, girl is equitable owner. 

Did dad breach a fiduciary obligation by investing $$ in speculative company?

Look for factors to prove intent i.e. if gram gave all other grandkids $$ and their parents opened up trusts. 

Court held there was intent to create a trust.  Dad cannot raise statute of limitations cuz began to run when girl found letter.

C.  TRUST PURPOSES

1.  any purpose that is not contrary to public interest.  
· Snodgrass case – “to D, but if she ever marries a catholic, then to S” no constitutional argument, not a state action.  Is it against public policy – it’s only a partial restraint. Then, it’s a reas’bleness test. Not reas’ble if she lives in predominantly catholic area.  In Snodgrass can marry catholic after age 32, this did not violate public policy. Limitations on partial restrictions on marriages will be upheld if they do not UNREAS’BLY RESTRICT freedom of beneficiary. In re Estate of Heller – unless clearly motivated by intent to provide support until a marriage takes place.  Restraints on remarriages may be liberally imposed.

Problem 9 F

A client, daughter is married to X who A does not like.  A wants to leave ½ to son outright and ½ to daughter in trust, but if D divorces bum her share will be given to her outright.  Can A do this?

If notice was to provide for and protect D economically – would be ok, if motive was to provide incentive for divorce - against public policy.  Say A leaves memo with will saying if this is challenged, D doesn’t get anything.  D takes regardless of limitations unless clear from evidence that intent of settler that if condition is illegal, beneficiary will fail altogether, memo shows intent.  

XII.
CREATION OF TRUSTS
Testamentary Trust – governed by formalities of wills act
Inter Vivos Trust – requires transfer of property

Look at testamentary capacity in test. and inter vivos.  But in irrevocable inter vivos trust – did testator have capacity to appreciate what she was doing? Did she understand her financial situation.  

A.  TRUSTS CREATED BY WILL

1. “in trust for benefit of person’s giving me best care during old age” are there ascertainable beneficiaries? It’s a factual question to be determined ( valid trust.  What was her purpose:  life purpose pr solely for distribution of property?  Yes, valid life purpose individual disposition thus valid. 
2. “A devises B/A to B” ( in will, B is A brother.  D says when will executed B was supposed to be trustee of B/A and D was beneficiary.  D says it’s a secret trust (B holds property in trust for benefit of niece p. 86 in outline), should we let in evidence? B has title, passive trust and property will pass to D.  Is there a 2nd step?  Some jurisdictions require a deed from B back to D, other jurisdictions say it’s not necessary. 
· Olliffe v. Wells, 1881, P left testamentary trust to priest to “carry out wishes testatrix had expressed to him”.  D is priest from North End church. Problem was that church burnt down.  Is it a valid trust? No, fails for lack of ascertainable beneficiary, but in charitable trusts don’t need ascertainable beneficiaries.  Semi-secret trust, not enough for secret trust, but the terms are secret.  Court did not enforce semi-secret trust cuz no ascertainable beneficiaries.  

( 
courts distinguish between secret and semi-secret trusts .  Secret trusts, let in 



parol evidence, unjust enrichment cuz of wrong doing.  Semi-secret trust, NO 



parol evidence, cuz no one is objecting, no unjust enrichment, priest says “I 


am trustee” but her family says he is unjustly enriched.
B.  INTER VIVOS TRUSTS

1. Requirement of a present transfer or declaration.

· Declaration of Trust: a person can create a trust by declaring herself a trustee for another. (i.e. A declares that she holds 100 shares of GM stock in trust for B) Where there is a declaration of trust, no delivery is required cuz the settler is the trustee.  When the trustee is another person, the property must be delivered to the trustee in order to transfer it in trust.

need evidence of present transfer.  Hypo – wins lottery and wants to transfer annual payments to trust.  One year later she dies and only one payment was made to trust.  Bank has power of atty.  Will – “res to Angel Memorial Hospital” they want the 19 million, she had control over 19 million, Is this like Farmer’s trust?  Farmer’s Trust held, mere intent to 

transfer doesn’t reach level of present transfer, so property goes into estate. In hypo when she dies who gets the pmt? Trust or Estate? Future pmts go to estate not trust,  T intended (Cardozo said she wanted to do something in the future) to have property transferred in future, no transfer during life.  At time payment was due, so not present transfer.  Just a stmt of intent, property goes to estate, trust failed.  She didn’t transfer any future payments.  

Did she think she had a valid trust – did she intend Angel to get 19 mil ( no she wanted to help Rosie’s place.  Angel would be unjustly enriched cuz she never intended Angel to get that much.  Can we impose a constructive trust for benefit of those intended to take?

Ineffective inter vivos trust, must have present transfer to be valid. 

Innocent misrepresentation claim? She thought intentions were being carried out.

· Whittmeier v. Heiligenstein, 1923 – court allowed trust cuz intent to transfer even though transferee (church) was not competent to hold the property as trustee. Trust does not ever fail for want of trustee. Issue: although void as deed, does instrument create a valid trust.  Not void, ascertained beneficiary, present transfer during lifetime, intent.  All elements are met, trust will never fail for want of a trustee.  

· Transfer of Property: a trust can also be created by transfer of property to another as trustee.  The trustee takes legal title upon delivery of the deed or other document of title, or upon actual delivery of manually transferable property.

· Delivery required: as indicated previously, failure to name a trustee or a promise to name one in the future may indicate a lack of present intention and may prevent a delivery of the trust res.  Delivery means putting the trust property out of the settlor’s control (unless settler is to serve as trustee)

2.  Formalities: Requirement of a writing



Most states don’t require a writing for personal property. writing req’t when dealing 



with real property ( parol evidence and statute of frauds.  What about a trust for land 



that didn’t meet writing req’t. In some circumstances, an otherwise invalid oral trust of 



land may be enforced by way of constructive trust (equitable remedy). 

· Gregory v. Bowlsby, Conveyance of real property. Oral promise to give P’s at death. Father tried to defraud children – took deed and promised to hold it in trust orally.§182(b) restmt of trust: if we can find fraud or confide. Relationship we can impose constructive trust.  What happens if it’s a constructive trust, does it go forward to kids or to estate? Jurisdictions don’t agree, some say it goes to D.  


3.  Special Problems With Revocable Trust:  (outline p90, notes p16) 

· Investors Stock Fund v. Roberts: REREAD
· Osborn v. Osborn: REREAD 

· CUMMINGS CASE: Trust depriving settlor’s spouse of property which she would otherwise have inherited upon his death is not invalid unless it was established for purpose of defrauding spouse. She is entitled to her statutory forced share 1/3 of estate. 

4.   Totten Trusts 

i. Tentative trusts or savings bank trusts. “A, trustee for B” bank acct - Depositor retains passbook and continues to make deposits and withdrawals during her lifetime.  B has no beneficial interest in the acct during A lifetime, but succeeds to whatever is on deposit at A’s death. 
ii. A deposits 25K into an account and tells B that she is holding it in trust for her.  A dies, who gets it? 

a. B gets it because expression of intent is enough.  Courts will hold this to be a revocable trust.  

iii. If A withdraws 15K of the money, the is partial revocation and B is entitled to the remainder of the money.  According to the restatement, revocation is operable to the extent of the withdrawal.  

iv. If A then makes a valid will and says:

a. 5K to E

b. 5K to F

c. Residue to G

d. A must have intended to revoke the trust because the other money will be gone and the will shall prevail, although extrinsic evidence will be permitted. 



Creditors may be able to reach assets in a Totten Trust through abatement proceedings. 


The personal representative may also reach the funds in order to satisfy debts from 


funeral expenses or administration costs, etc.  
5.  Life Insurance Trusts will substitute not part of probate estate so creditors can’t reach it

i. H and W have child C with a 100K life insurance policy held in trust with C as the  

   beneficiary.  They also have 110K in debts.  What should W do when H dies.  

a. If a valid trust- C gets money by way of trust

b. If an invalid trust- C gets money by a third party beneficiary contract

c. Courts will hold that this trust is to be upheld as a revocable inter vivos life insurance trust.  

ii.  PROBLEM:  If it is a testamentary disposition, creditors can reach the property.  If 

you create a trust and name a trustee to be stated in the will, trust becomes 

operable upon death, therefore a testamentary disposition, therefore creditors can reach it.  


iii.
Gurnet v. Mutual Life Insurance, go back to estate of Ames, is it a valid trust? 



Is there specific res = policy of life insurance, property, created during lifetime of 



Ames, with duties, yes to manage property. Can beneficiaries enforce? He 



intended to create a trust. A trust was created cuz present property interest for the 



benefit of beneficiaries. All jurisdictions recognize the life insurance trust. 



Doesn’t go into probate estate, doesn’t reach creditors. Present transfer of 



property during one’s lifetime to trustee. Gurnet is distinguishable cuz the trust 



agreement before he dies, accepted property as trustees during lifetime. Be sure 



trustee is aware of and agrees to accept responsibilities. Other issues ( why life 



insurance into a trust? Management of substantial asset for benefit of someone 



else. If RIVT fails, it goes back to estate unless there is a BACK-UP 



PROVISION. If you leave life insurance without trust, doesn’t go to probate, but 



if you have kids to provide for you need to manage it. Life insurance trusts are not 



testamentary cuz of transfer during lifetime and can’t be reached by creditors. 
C.
WILL SUBSTITUTES & POLICIES RESTRICTING TESTATION
If settler desires to transfer, at the moment of death property interest to a trustee and beneficiaries, she must do so by will. However, it is possible to make an inter vivos transfer by which economic benefits pass at her death without the formalities of a will. The principal vehicles by which this is done are the revocable inter vivos trust, life insurance designations, and bank arrangements
RIVT: avoids the costs and delays of probate and has a number of other advantages over a will. The reason it is not a will and does not have to comply with statute of wills, is that an interest passes to the beneficiary during the settlor’s life, it becomes posessory on the settlor’s death. The interest can be revoked or divested during the settlor’s life, but it passes subject to revocation. 

1. Determining whether an interest passes: where a written instrument is delivered to an independent third party (trustee), there is little doubt that these policies are satisfied. Still certain problems remain with the revocable trust when the court is not satisfies that the policies are met. 

a. where a trustee is given usual powers: settler transfers property to another in inter vivos revocable trust, and the trustee has normal trustee powers, it’s valid every where
b. Where administrative powers retained: settler transfers property to another in writing in an inter vivos revocable trust, but the settler retains administrative and investment control over the trustee I can be argues the arrangement is no more than an agency that ceases at the settler principal’s death. Almost all modern cases sustain a revocable trust of this kind, theory: writing and delivery are satisfies, even though the trustee is not independent.

c. Declaration of Trust: settler declares herself trustee on a RIVT it may fail on the theory that the settler is still the owner and no interest has passed to a beneficiary. 
2. Advantages of Revocable Inter Vivos Trust: Mgmt of assets, planning for incapacity, avoidance of probate, secrecy – will is public, but trust is private and not recorded anywhere, choice of law, and in some states can defeat statutory forced share, however if deemed an illusory transfer, it will be set aside. 

a. Newman v. Dore, T dies had transferred all property to trust 3 days before he dies, nothing in estate at death. Spouse wants to reach his assets. Court held no intent to create trust, wanted to defeat wife’s interest, so it’s illusory. ( motive and intent test: spouse can successfully challenge a transfer of property: depends on whether the settler maintained full control. Did trustee have ny independent judgment at all? If not, then illusory. ( NY has since overruled. Illusory = trust in form, but creator had so much control that not a real trust. 





i.
first do motive and intent test





ii.
then look to laws of state

b. Sullivan v. Barkin: he created a trust, retained all control during lifetime, beneficiaries were friends, In will, H left residue to surviving spouse. Spouse took her elective forced share – wants $$ from trust to go into estate. Court held trust was valid, spouse cannot reach. Stare decisis, in future court will not validate arrangement and will be able to be reached by spouse, why? Marital asset, if have gen’l power of appointment can appoint self, you own the property. There fore it should be reachable by spouse, only applies where creator retains general power of appointment solely. Other ways to defeat spouses rights: life insurance and name sis or bro beneficiary, it’s valid and not a probate asset. 





Augmented estate:
1.  probate estate








2.  reclaimable, cuz of control








3.  will substitute








4.  spouse’s property








****wife can get to life insurance policy, ½ of 








        estate if long term estate. Post Sullivan in 







   
        Mass., entitle to portion of trust property, if 








        UPC she could get ½ of augmented estate

c. National Shawmut Bank v. Cumming: can put in trust which law applies. Issue: which law applies?? Settlor domiciled in VT. Widow in V, trust in MA. Settlor designated MA law to apply in trust (instrument said MA law applies). If you apply MA law she gets nothing. W, in attacking delivery of the trust, argued that she was deprived of her statutory forced share. She wants VT law to apply. But, even if VT law applied, there is no evidence of intent to defraud, Site of trust is MA, intent to have MA law apply, Court held MA law applies. 



( in general, form will prevail over substance, two exceptions: if the 



     party seeking the asset is a taxing authority, it’s reachable or if 



     challenger  is surviving spouse then reachable since testator had 



     control/ownership over property.



( what about NY, yes, she could defeat via augmented estate and get ½



( how can you get juris in NY over settlor’s choice? Statestreet does 



    business in NY, hypo: she gets judgment in NY, when then, does MA 


 
    have to honor judgment? What interest does MA have? If spouse needs 
    
    gov’t assistance she would get it from NY, MA does not have an 


    interest, other than the fact that the vault is located on state street. 
3. Spousal Rights: can surviving spouses be deprived of their rights: (1) valid inter vivos trust can defeat, (2) intent to deprive is relevant, (3) irrelevant what was intent of testator

a.  General rule- Wife of testator (or husband) should be entitled to a certain portion of his estate which she or he cannot be deprived of by will.

b. Three types of law govern this situation:

i. Intent of testator (settlor)

1. Is he intending to deprive his spouse of property she would otherwise be entitled to?

2. In Vermont, trust will still be held valid, but the wife will get the amount equal to her elective share. 

3. In New York-  Must determine whether a real or illusory conveyance

a. illusory transfer creates an invalid transfer

4. In Massachusetts-  Sullivan v. Burkin- dictates the rule of form over substance.  BUT court said that the new rule is: Assets of an inter vivos trust created during the marriage by the deceased spouse over which he or she alone had a general power of appointment exercisable by deed or will, will be included in the estate of the decedent.  

· Assets held in an inter vivos trust cannot defeat the rights of a surviving spouse.  But transfers into an irrevocable trust are not reachable by the surviving spouse. 

· If trust is created pre 1984- general rule applies

· If trust is created post 1984- rule that the trust is valid but the wife can reach it is valid.  


c. If the UPC applies, the transfer must be within two years before death, otherwise 


the gift can be called back into the estate.  

i. If H bought mutual funds and named his brother as beneficiary and not 

   his wife.  

1. This is valid- the rule in Sullivan did not stretch that far- held only to inter vivos trusts.

2. Courts said that the rights of surviving spouses should be determined by the legislature- suggesting UPC 2-202 (augmented estate chart- see above)

4.  Rights of Other Creditors: gen’l rule is that settler reserves not only a life interest but 

also a gen’l power to appoint the remainder by deed or by will alone or by will alone, his creditors can reach the principle of the trust as well as the income. I.e. have a RIVT and will, transfers assets onto trust during life, controls for like then to issue, creditors can reach cuz he has control during life = self-settled trust. P590
a.  State Street Bank v. Reiser, 1979 -  seeks to reach assets of inter vivos trust 

to pay debt to bank owed by the estate of settler of trust. D held right to revoke during his lifetime.  These assets can be reached by creditors because D has significant control over them during his lifetime- had a general power of appointment. P 592. The test is CONTROL: whether settler has control during lifetime? If yes = estate asset. What about retirement plan ( creditors cannot reach if it’s a qualified plan (question still open as to whether creditors can reach unqualified plan i.e. IRA)  

i. Restatement of Trusts §156-  if the settlor reserves not only a life interest but also a general power of appointment the remainder by deed or by will or by deed alone or by will alone his creditors can reach the principle of the trust as well as the income.  

ii. Restatement of Property §330-  Unless it is otherwise provided by statute, a power of revocation reserved by the settlor cannot be reached by his creditors who cannot compel him to revoke the trust for their benefit.

iii. Assets which pour over into such a trust as a consequence of the settlor’s death (or after) over which the settlor did not have control during his life are not subject to the reach of creditors

5.   Pour Over Trusts: Basic form of estate planning, usually two options depending 


upon the jurisdiction. Need not be executed with formalities of wills act. Basically it’s 

an integrated disposition of testamentary assets with a trust created during settlor’s 

lifetime. Trust must
Example- Harry and Wilma have the following assets:   personal property 20K


gifts and bequests 20K


residence 110K

life insurance policy 100K

IRA/ retirement plans 250K                    

TOTAL 500K

Option 1- Will of Harry

a. Make certain specific bequests

b. Put residue in trust (testamentary) 

1. naming Wilma beneficiary

2. remainder to children

c. Problems? To change their will, must execute a codicil; Will is a matter of public record and so are accountings.  The will is subject to the jurisdiction of the probate court, therefore subject to the accounting provisions, also subject to creditors. 

Option 2- Will of Harry

a. create an RIVT

b. will

1. residue payable to the trust

2. wilma as the life beneficiary

3. remainder to children

c. Advantages: changes, don’t have to re-execute, not part of public record, bank has control, not subject to probate. (only will is part of estate, anything left over pours over into trust and trust is operative instrument. Problems?  Can amend trust without having to execute a codicil every time.  Trusts are not a matter of public record, trust is not subject to probate court, not subject to jurisdictional accounting rules.

Option 2 is the most common in Massachusetts, creditors may be able to touch the assets, but they must pass the control test. 

If an amendment to a trust fails, can argue the doctrine of independent legal significance or doctrine of incorporation by reference.  

General Things to Know:

a. Revocation by operation of law applies to will substitutes.
b. Trust must be in existence before or executed concurrently with Will.
c. Trust may be amendable and revocable. 

d. Divorce will revoke wife as a beneficiary.

e. Under common law a res is needed to have a valid trust. 

f. Under the UPC no res is required but a trust instrument is required. 

g. In Massachusetts, do not need a trust res (here is where the $5 stapled to the instrument comes into play) and recite in instrument that the corpus is $5.  

h. Receptacle Trust-  trust with little corpus but becomes bigger when will dumps residue into it.

i. Example -  Trust corpus is 600K, and says that this trust may be changed at any time either orally or in writing.  Can an oral amendment take place?  

1. Usually courts require amendments to be made in writing.  

2. Would need to show the intent of the testator in making the oral declaration.  Show affirmative evidence of intent.  

Problem 12M

A entered into unfunded life insurance trust agreement (no assets/funding except the life insurance, trust just sits there until death, then life insurance policy kicks in). A reserved power to amend or revoke trust. S + D beneficiaries, changes beneficiary from son to daughter, but not in accordance with formalities of wills act, is revocation effective, no what about the trust?

What is the effect of the amendment, no independent legal significance, no property in trust, trust purely to make disposition of property at death, trust is a receptacle, receives property only on death, amendment fails The amendment cannot be saved, there is not property in trust, so no independent legal significance in trust
Receptacle: trust empty only until death and the will kicks in and puts all the property in
UTAT – almost all states use, (1) valid if trust identified under will, (2) trust terms are set forth in written instrument (other than will), and (3) executed before or concurrently with the will. Trust would be valid and amendments would also be valid executed after will but still valid, not subject to probate process, UTAT would save it. 
· Canal Nat’l Bank v. Chapman, Trust created in 1948, between 34 and 48 amendments to the trust were made. Is the amendment valid ( YES, purpose was to manage property during life, so valid. Trust had independent legal significance, purpose was to manage property during life, not just to make disposition at death. Trust can be valid by doctrine of independent legal significance if it had a life purpose and was not purely a receptacle. Trust was working, it was being managed, it wasn’t just sitting there. Unlike problem 12M ( in 12M only time property was rec’d was at death, therefore it would fail, when it fails it goes by way of intestacy, son and daughter would take. 


( plan in Reiser, Cummings, Sullivan, and Newman case – preferred plan is very 



flexible and private, not public record. Problems – what if H and W divorce 



(terminates interest in trust and will)– under wills divorce would revoke will, 



but we have a trust that is operative instrument statutory will apply to trust, 



UPC applies to will substitutes and trusts. Other Problems – unfunded trust, 



only has life interest, H cancels life insurance, no res in estate, trust fails for 



lack of res – left with resulting trust. UTAT changes common law says we 



don’t need res only need a valid trust instrument. Statutory forced share – can 



take statutory forced share and take under trust as beneficiary. 
H + W die, H made oral change in trust, property goes to S + D trust, brother is trustee, before he dies he makes changes ( 50k to Sam and 50k to Doris, 500k to trustee

1.  
did it comply with UTAT statute?  Identified in will, terms were in writing (not 


amendments), executed before will. If we believe brother, brother could take cuz of oral 


change, statute is very broad, no writing requirement for amendment

XII.
NATURE OF THE BENEFICIARIES’ INTEREST
A. Case of the instrument- who gets what, and who enforces who gets what: 

1. Both the beneficiary and the trustee have an interest in the trust, the beneficiary has an equitable ownership and the trustee has a legal ownership.  

2. Example: Can the trustee of a trust invade the principle without the permission of the remainders in order to give the beneficiary more money because of a slump in the economy?

a. Yes, so long as the trustee acts reasonably, he has the discretion to invade the principle.  Remainders could sue, but would have to prove that the trustee did not act reasonably. Question of law. 
b.   TEST: Is there a rational basis for the decision of the trustee?

i. Is the trustee supposed to look at other circumstances (resources) of the beneficiary when acting in accordance with the trustee’s discretion?

ii. Trust must say to look at other sources.

iii. Look at the settlor’s intent, did the settlor intend that the trustee include other sources?

iv. This is a matter of boilerplate drafting.  

B. DISCRETIONARY DISTRIBUTION: Best way to set up a trust is by putting in writing whether or not trustee may consider beneficiary outside income when considering increase in trust allowance. 

1. In re Gatehouse’s Will, a gift trust will not be reduced simply cuz beneficiary outside income increases. Issue: what was intent of settler? Was it for trustee to consider outside assets case by case. Majority View: (1) standard of reasonableness, was trustee reasonable, (2) was it appropriate of trustee to consider other assets. Look to language of instrument to determine intent. 
· Can we make the trust so anything she receives is supplemental? Yes, make intent specific was it to provide income to supplement gov’t support? Not against public policy, it’s a SUPPLEMENTAL TRUST. 
· Fed’l legislature, criminal offense for atty/advisor to put together an arrangement immunizing their property. Cannot put property in trust for benefit of one’s self, then not claim it, but can do it for adult disabled adult child. 

C.  Transfer of Beneficiary Interest: “income to A for life, remainder to B” A can assign the life interest cuz it is a valid property interest, one can sell it. B can also assign interest, it’s a present property interest postponed until A dies, it has a value. Can sell or assign absent any limitations. A or B can also renounce or disclaim interest. 

1. Boilerplate language included in the trust

a. Property can’t go to creditors

b. Property can’t be assignable

c. Can place limits on the trust so long as they do not violate public policy.  (ex: to intentionally defraud creditors) Spendthrift trusts can be invaded in order to satisfy child or spousal support payments or to provide for the necessities or for the protection of the beneficiary’s interest in the trust.

2. Self-settled trusts

a. Is the trust self settled- If yes then the spendthrift trust is invalid.

1. Must ask is the settlor a beneficiary? Yes, then creditors can reach, which undermines the spendthrift provision. 

b. Three types of self settled trusts-

1. person transfers land into a trust naming himself as a beneficiary

2. person furnishes consideration for that trust

3. if owns property, can direct the transfer of property
3.  Disclaimers: only applies to testate purposes, distinction between renunciations of property interest. Refusal to accept, gift does not become complete until acceptance. Every state has a disclaimer statute, IRS does too. Requirements: any property can be disclaimed, must be in writing and signed if involves testate property must be filed in appropriate court, usually 6-9 mos to disclaim, courts may extend time, may not disclaim after accepting the property. What happens to property once it is disclaimed? 1st look to instrument, is there a provision for alternate distribution? If not, goes by way of intestacy. Advantage: to avoid creditors and motive is irrelevant. 

· How far can you go with disclaimers?? Disclaim – treated like predeceased the person disclaiming. Applies to individuals disclaiming and to their agents (power of atty or conservatorship). Permissible for credit purposes (to avoid creditors) with regard to, not against public policy.
· BroadwayBank v. Adams, 1882, Should settler have control after trust created? Not against public policy, cuz creditors can use due diligence and look into beneficiary’s credit history. SEE CASE, 634



SPENDTHRIFT TRUST s place limit on beneficiary ability to assign and therefore 
places limits on creditors to reach Most jurisdictions validate spendthrift trusts: NH does 

not, Can give property away with strings on it. Majority: spend thrift trusts are permissible if not against public policy, creditors cannot reach asset before distribution, are there exceptions??  VALID EXCEPT: if trust self settled when settler makes self beneficiary. 

1.  life insurance: A beneficiary 500k, then to children. A has debt of 400k, so she disclaims it, look to instrument, kids take 500k and creditors cannot get. Disclaimer can defeat rights of creditors.

2.  Testacy W to A + B if not alive, then to my issue. If A gets income, it’s in higher tax bracket, 

     A disclaims, goes to grandchildren.

3.  Intestacy – D dies intestate, survived by 1 child and 5 grandchildren.


DEC



/      \





A = ½    B = ½ 


         A         B





B disclaims


        /              \




all GC are same generation, all will


   GC1         GC 2, 3, 4



receive 1/5 each

D.  MODIFICATION & TEMINATION OF TRUSTS:  
 
General presumption is that a trust is irrevocable. If donor or donee makes a mistake by 

 
calling trust irrevocable, can they change it?  Yes- can correct a mistake (hardship or 


adverse tax consequences)

1. Can terminate the trust by either exhausting the corpus or ceasing the purpose for which it existed. 

2. Example-  S leaves the residue from his will to T in trust.  Income to W for life, residue to children.  Wife is 65 and the children are 40 and 35 respectively.  Can the children terminate the trust? 

a. W can assign her interest to the two children, her life interest will terminate.  Remainder will be accelerated and they can break the trust. 

b. Is there a material purpose why the trust was set up this way?  

1. If yes-  the trust may not be terminated

2. If no- all beneficiaries must be before the court and agree to the termination of the trust.  

c. Having a spendthrift provision changes things-  All spendthrift clauses have a material purpose and cannot be terminated 

3. To terminate a trust:

a. Have no material purpose

b. Have all beneficiaries present

4. American Rule-  Extremely difficult to modify or terminate a trust; must show that the trust has no material purpose.  

a. Spendthrift trusts may not be terminated

b. Support trusts may not be terminated

c. Discretionary trusts may not be terminated

5. English Rule-  Trusts may be terminated or modified by the beneficiaries.

6. Claflin Rule-  Rule in Massachusetts

a. Is there a material purpose?

b. Is every beneficiary before the court?

1. If yes/no can’t terminate

2. If no./yes can terminate

3. Very rare that the beneficiaries can terminate a trust without the settlor’s permission.  

7. Judicial Power to terminate – see Kristin’s outline
XIV.
CHARITABLE TRUSTS

Is a private express trust if… Must have ascertainable beneficiaries. 

A.  If a charitable trust: Definition of charitable trust: relief of poverty, advancement of education, advancement of religion,  advancement of health, gov’t or municipal purposes, benefits community
1. do not need ascertainable beneficiaries because interests are enforced by the attorney general. Cannot be for illegal purposes. 
2. doctrine of cy pres applies- come as close to fulfilling the requirements of the trust as you can

3. the rule against perpetuities does not apply: 
4. there are tax advantages
B. Must establish two things for the court:

a. Settlor intended a charitable trust

b. Trust is in fact charitable

People who challenge these trusts are the would be greedy beneficiaries.  

Example: Trust 100K- to every kid who completes grades 1-5.  Income to them every year to provide for their education.  Income allows roughly $25 per student per year.

a. Greedy heirs challenge the trust.  Is this a charitable purpose?

1. Charitable purpose is:

a. relief of poverty

b. advancement of education

c. promotion of health

d. government or municipal purpose

e. other purpose that accomplishes something beneficial to the community

b. Court says this is not a charitable trust because it violates the rules against perpetuities (can go on forever), this is a private express trust.

Trusts cannot be for any illegal purpose or against public policy.  

Example- scholarships to WASP’s only for tuition at a state school. This is unconstitutional. 

Analysis:
Is it a charitable trust> Purpose – beneficial to community, does trust meet that req’t, if no = private express trust. 

Hypo: 1. RIVT 50k each kid gets $25 a tear for school. It’s not for relief of poverty, or promotion of health, gov’t purposes, nor beneficial to community, then it’s a private express trust, no limitation on applicability RAP will apply, heirs can take. 

What about if benefits set # of kids for education? Valid purpose that benefits community, by limiting # focusing $$ ( valid for 1 kid and would not be valid for “Jane” cuz that is not public purpose, can’t be for benefit of private individual, must be for benefit of community. 

REQ’T: must be charitable, must intend to be charitable, intent of testator (charitable or benevolent purposes is too broad could also encompass non charitable trusts)If ambiguous let in extrinsic evidence. NEXT look to distribution, then to circumstances at time of trust
15A, p115 outline, 717 book
phonetic alphabet, study for 21 years, no violation of rule against perpetuities. Challenged trust – not valid trust, was there anyone who could enforce trust over the 21 years? No valid purpose either. If non-charitable trust, problem, no ascertainable beneficiaries

if it’s a power – no ascertainable beneficiaries

is it a trust or power to carry out his purpose. 

“to A trustee to accumulate income from trust for 21 years end of 21 years distribute income and interest to British museum and Trinity” VALID ascertainable beneficiaries to enforce trust and A to accumulate income. 
“if B does not direct that the income be used to benefit phonetic alphabet” if donee of power do not have to establish ascertainable beneficiaries. To save ( combine TRUST with LIMITED POWER. 

C.  
Doctrine of Cypress
Court in equity should, while acting according to the intent of the testator, should direct 

the beneficial use of the property rather than allowing it to revert back to the estate. 

To use the doctrine, it must be (req’t):

1. Trust must be charitable.

2. Must become impractical or impossible to carry out the trust purpose
3. Is there a general charitable intent? Is it limited in its purpose?

4. Attorney general approves – 1st consult with AG office

5. Approval by the appropriate court

XV.
FIDUCIARY
Executors, administrators, etc…job is to close down estate. 
A.  Duties of a fiduciary:

1. prudence

2. loyalty

3. duty to account

4. identify and segregate trust assets

5. delegation

1. PRUDENCE

a. Legal Theory

1. act as a reasonable and prudent person would as though dealing with one’s own property

2. safety over productivity

3. not affected by whether or not the trustee receives compensation

b. Portfolio theory (economic theory)

1. trustee has an obligation to be active and productive. If holds out to superior ability, then have a higher standard. 

     2.  LOYALTY
a. fiduciary responsibility which requires that one in a fiduciary relationship is not a self deal unless there is:

1. consent of the beneficiaries

2. full disclosure of the self dealing

3. the deal be fair and reasonable 

b. If self dealing- there is liability because there is no loyalty

1. If self dealing is found, some remedies are:

a. If a trustee buys property for themselves and makes a profit, they are liable for any profit they make.  

1. Trustee sells CD to trust for 5% and lends it at 7% for a 2% profit, will be liable to the trust for that profit. 

b. Compel trustee to restore property back to trust.

1. Unless sold to a bonafide purchaser

c. If trustee sells property, must repay trust and take back the property.  

d. Measure of damages would be the fmv at the time the breach of trust was discovered.

c. If one of the trustees was not around or involved in self-dealing, can he still be held liable.  Yes.  

d. If all beneficiaries agree (and conclusively found) then that trustee would be entitled to indemnification from the guilty trustee.  That trustee would be found guilty of abusing his fiduciary duty.  

e. If RIVT- and self dealing, and settlor knows, they can consent to the self dealing. 

f. If IR trust, (becomes irrevocable on the death of the settlor- testamentary trust) settlors can’t consent because the beneficiaries are the owners.

g. Conflict of interest ( how egregious is it? If not, then conflict of interest and trustee is not liable. 

     3.  ACCOUNTING: way to ensure trustee is fulfilling obligations. 
a. By personal representative of the estate- must account in writing to probate court all transactions (including distributions made)- this is what I’ve done with the assets.  

b. Trustee fiduciary- depends on jurisdiction- in Massachusetts, if testamentary trust are formalized requirements.  If inter vivos trust no formal accounting requirements, but done at the request of the beneficiaries. 

1. Does the trustee have to account even though instrument says he doesn’t have to?  

a. Yes- beneficiaries can enforce the fiduciary duty of the trustee.  The obligation to account is implicit in a private express trust (otherwise it would fail and turn into a resulting trust)

b. Accounting will be res judicata once first and final accounting is made and trustee is released from duty.  No appeals are allowed unless there is fraud.  

2. Segregate:  part of 4th duty must separate trust funds from funds of trustee himself. The trustee can be held responsible for loss of trust funds.  Must be a causal connection between failing to separate out assets and losses from the trust itself.

3. If funds are in the trustee’s name, and she dies, her creditors could reach the assets, or they will go into her estate.  

     4.   DELEGATION -  If have 500K trust, can delegate 250K to mutual fund      

          company to manage. Can’t delegate fiduciary duties. Liability for improper 

          delegation. Differs between real and personal property, but the trend is to abolish 

          distinction. 
B.  Management Functions of Property: General Managerial Powers: 
1. Does instrument empower the trustee to sell the property of the trust either expressly or impliedly?

2. Determine if investment is good for the trust. Is this a reasonable and prudent action of the trustee?

3. Did she notify the beneficiaries?  Not required to obtain consent if the trust instrument gives her the power to sell, but has an obligation to inform the beneficiaries. 
· If a spouse dies and they were part of a business. The surviving spouse can step in and run the business if:

a. Can continue doing so for four months, then you need the courts approval to continue.  Attorney should advise to incorporate in order to reduce liability.

b. If function without approval, must account to the estate for the profits and could be held responsible for losses.  
· Successor Fiduciaries- trustees- will have all the same powers as original trustee unless provided otherwise in the will.  
C.  Investment Functions 

1. Personal representative (administrator or executor)-  

a. no power or right to invest estate assets to produce.  Their job is to reduce the assets of the estate, not add to them.

b. can give them the power to invest the funds short term 

1. look to the instrument to see if gives power to personal representative

2. look to the UPC which permits short term investments

2. Trustee-  use the legal theory of investing or the modern portfolio theory of investing.

a. Legal theory of investing-  Is this a permissible investment?  If yes, is method of investment appropriate.  

1. trustees must diversify their investments in order to comply with this requirement.  

2. Courts will not take inexperience into account.  Standard is to act as a reasonable and prudent trustee- objective standard.  

3. Trustees must:

a. diversify the trust assets to minimize the risk

b. may not invest in new or untried businesses

c. can invest in:

1. municipal bonds

2. state bonds

3. high grade corporate bonds

4. private bonds

5. adequately secured first mortgages

6. blue chip stocks

b.  Modern Economic Theory-   

1. Give trustees the same powers exercised by money managers

2. Eliminates looking at each stock in isolation and lets them look at total actual investment strategy that furthers the intent of the settlor and the interests of the persons you are a fiduciary of.  

3. Includes a duty to diversify

4. Includes a duty of loyalty

5. Includes a duty of impartiality between the beneficiaries.  

6. No investment is per se impermissible, but instead must be looked at with regard to the entire portfolio.  

7. Modern portfolio theory concludes that risk is reasonable and acceptable.  Must consider inflation, tax consequences, permits and encourages delegation of management of trust corpus.  

8. High risk investments are acceptable under the MPTheory.  

9. Netting-  what is the net return of all the investments.  

d. Must check statute to see what theory applies. 

D.   Liability of a Fiduciary
1. Act as a reasonable and prudent trustee in managing property of which beneficiaries are the equitable owners.  

2. To third parties- 

a. if W runs down H’s business and then suffers a loss, she will be held personally liable for the loss

b. business will be indemnified through estate assets

c. liability is the same as director of corporation- no personal liability. 

d. Trust is not held personally liable based purely on trustee relationship 

e. There is no duty of a third party to inquire as to the authorization of the trustee to do what they are doing.

1. If there is actual knowledge, then there is a duty to inquire, but otherwise there is none. 

Functions of Probate

1. Will gives all to W

a. must first determine what assets you are talking about

b. Once appointed executor, the probate process gives the executor the power to collect any debts owed to the deceased, by the deceased and to clear title to any real property. 

c. Do not have to probate:

1. Automobiles- go to RMV and change paperwork

2. Taxes- anyone can file taxes

3. credit card- will take anyone’s check

Even if all property is disposed of through will substitutes or trusts, must make a will just in case.
….
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